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Any writings or documents provided to a majority of the Housing Authority regarding any item 
on this agenda will be made available for public inspection in the office of the City Clerk located 
at 825 Imperial Beach Blvd., Imperial Beach, CA 91932 during normal business hours. 

SPECIAL MEETING AGENDA 

HOUSING AUTHORITY 
 

OCTOBER 5, 2011 
6:00 p.m. 

 
Council Chambers 

825 Imperial Beach Boulevard 
Imperial Beach, CA  91932 

 
 
The City of Imperial Beach is endeavoring to be in total compliance with the Americans with Disabilities 
Act (ADA).  If you require assistance or auxiliary aids in order to participate at Housing Authority 
meetings, please contact the City Clerk’s Office at (619) 423-8301, as far in advance of the meeting as 
possible. 

SPECIAL MEETING CALL TO ORDER 
ROLL CALL BY CITY CLERK  
AGENDA CHANGES  
COMMUNICATIONS FROM CITY STAFF 
PUBLIC COMMENT - Each person wishing to address the Housing Authority regarding items not on the posted 

agenda may do so at this time.  In accordance with State law, the Housing Authority may not take action on an item 
not scheduled on the agenda.  If appropriate, the item will be referred to the City Manager or placed on a future 
agenda. 

REPORTS (1) 
1. RESOLUTION NO. HA-11-03 APPROVING AN AFFORDABLE HOUSING 

AGREEMENT FOR THE PROVISION OF FINANCING FOR REDEVELOPMENT OF 
AN EXISTING AMERICAN LEGION POST AND SINGLE-FAMILY RESIDENCE 
LOCATED AT 1252 AND 1268 PALM AVENUE AND 655 FLORENCE STREET 
(APN 626-242-09-00, 626-242-23-00, 626-242-24-00) INTO AN AFFORDABLE 
HOUSING PROJECT AND NEW AMERICAN LEGION POST.  (0640-20) 
City Manager’s Recommendation: Adopt resolution and authorize the Executive Director 
to sign all documents necessary and appropriate to carry out and implement the 
Agreement and to administer the Authority’s obligations, responsibilities, and duties to 
be performed under said Agreement 

ADJOURNMENT 
The Imperial Beach Housing Authority welcomes you and encourages your continued interest and 

involvement in the City’s decision-making process. 
 

FOR YOUR CONVENIENCE, A COPY OF THE AGENDA AND MEETING PACKET MAY BE VIEWED IN 
THE OFFICE OF THE CITY CLERK AT CITY HALL OR ON OUR WEBSITE AT www.cityofib.com. 

  /s/    
Jacqueline M. Hald, MMC 
City Clerk 
 

http://www.cityofib.com/
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AFFORDABLE HOUSING AGREEMENT 

This AFFORDABLE HOUSING AGREEMENT (this “Agreement”) is entered into as 
of ______________, 2011, by and between the IMPERIAL BEACH HOUSING AUTHORITY, 
a public body, corporate and politic (“Authority”), and THE POST BY HDC, LP, a California 
limited partnership (“Developer”).  The Authority and Developer hereby covenant and agree as 
follows: 

ARTICLE 1. SUBJECT OF AGREEMENT 

  1.1 Purpose of the Agreement  

 a. The purpose of this Agreement is to increase and improve the supply of 
affordable housing within the City of Imperial Beach (“City”) by providing financial assistance 
to Developer to pay a portion of the costs for the acquisition and construction of a 30 unit 
affordable rental residential housing development (the “Project”), including one (1) unrestricted 
manager unit, upon certain real property (the “Property”). 

 b. The acquisition and construction of the Project pursuant to this Agreement, and 
the fulfillment generally of this Agreement, are in the vital and best interests of the City and the 
health, safety, morals and welfare of its residents, and in accord with the public purposes and 
provisions of the applicable federal, state and local laws and requirements under which the 
Project is to be undertaken and is being assisted. 

  1.2 The Property  

  The Property is comprised of three parcels located at 1268 Palm Avenue (“Parcel A”), 
1252 Palm Avenue (“Parcel B”), and 655 Florence Street (“Parcel C”), within the City of 
Imperial Beach, California. Parcel A contains the Legion Hall and Tavern, which is owned by 
the American Legion. Parcel B contains an apartment complex owned and operated by the The 
Imperial Post No. 820, The American Legion, Department of California, Inc., a California non-
profit corporation (the “American Legion”).  Parcel C contains a single family residence.  The 
Property is more particularly described in the Legal Description, which is attached hereto as 
Attachment No. 1 and incorporated herein by this reference. 

  1.3 The Project 

 The Project consists of the Developer’s purchase of Parcel C, leasing of Parcels A and B 
from the American Legion, and development of the Property pursuant to that certain Agreement 
to Lease, Development Agreement and Joint Escrow Instructions to be entered into between 
Developer and the American Legion (the “Master Agreement”), which Master Agreement shall 
be approved as to form and substance by the Authority in its absolute and sole discretion.  Upon 
completion of the Project, Developer will acquire a fee interest in the air lot which the 
Affordable Units are constructed and the Developer’s leasehold interest in Parcels A and B will 
terminate.  Thereafter, the American Legion will own the ground lot comprised of Parcels A and 
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B together with the newly constructed Legion Hall and Tavern and outdoor patio, all as more 
particularly described in the Scope of Development. 

1.4 Definitions 

  “Acquisition Costs” means the total of costs associated with acquisition of the Property, 
as set forth in the Project Budget. 

“Advance” means the FORTY-FOUR THOUSDAND DOLLARS AND NO CENTS 
($44,000.000) disbursed to the Developer to pay for certain Predevelopment Costs in accordance 
with that certain Exclusive Negotiating Agreement by and between the Imperial Beach 
Redevelopment Agency, a public body, corporate and politic (the “Agency”) and Developer, 
dated July 16, 2010.   

“Affiliate” means (1) any Person directly or indirectly controlling, controlled by or under 
common control with another Person; (2) any Person owning or controlling ten percent (10%) or 
more of the outstanding voting securities of such other Person; or (3) if that other Person is an 
officer, director, member or partner, any company for which such Person acts in any such 
capacity.  The term “control” as used in the immediately preceding sentence, means the power to 
direct the management or the power to control election of the board of directors.  It shall be a 
presumption that control with respect to a corporation or limited liability company is the right to 
exercise or control, directly or indirectly, more than fifty percent (50%) of the voting rights 
attributable to the controlled corporation or limited liability company, and, with respect to any 
individual, partnership, trust, other entity or association, control is the possession, indirectly or 
directly, of the power to direct or cause the direction of the management or policies of the 
controlled entity. 

“Affordable Rent” means rent that meets the requirements of California Health and 
Safety Code section 50053, as specifically set forth in the Agreement Containing Covenants. 

“Affordable Unit” means each of the twenty-nine (29) residential rental units built on 
the Property, to be restricted for rental to and occupancy by Low Income and Very Low Income 
Households, in accordance with the Agreement Containing Covenants. 

 “Agreement Containing Covenants” means the Agreement Containing Covenants 
Affecting Real Property (Including Rental Restrictions), in substantially the form attached hereto 
as Attachment No. 6 and incorporated herein by reference, to be entered into by and between the 
Authority and the Developer, which shall be recorded on the Closing Date. 

 “American Legion” means THE IMPERIAL POST NO. 820, THE AMERICAN 
LEGION, DEPARTMENT OF CALIFORNIA, a non-profit corporation. 

 “Area Median Income” or “AMI” means the area median income for the County of San 
Diego as published in title 25, section 6932 of the California Code of Regulations, as amended 
from time to time.   
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“Assignment and Assumption Agreement” means the agreement substantially in the 
form attached hereto as Attachment No. 11 and incorporated herein by this reference.  

“Assignment of Agreements” means that Assignment of Agreements substantially in 
form attached hereto as Attachment No. 14 and incorporated herein by this reference. 

“Authority” means the Imperial Beach Housing Authority. 

 “City” means the City of Imperial Beach. 

“Close of Escrow” or “Closing” means the point in time when all conditions precedent 
to the Construction Financing for the acquisition and construction of the Property have been 
satisfied and the Authority’s Loan Documents have been recorded against the Property. 

“Closing Date” means the date of Close of Escrow.   

“Completion” means the point in time when all of the following shall have occurred on 
the Project: (1) issuance of a permanent certificate of occupancy by the City of Imperial Beach; 
(2) recordation of a Notice of Completion by Developer or its contractor; (3) certification by the 
project architect that construction of the Project  (with the exception of minor “punchlist” items) 
has been completed in a good and workmanlike manner and substantially in accordance with the 
approved plans and specifications; (4) any mechanic’s liens that have been recorded or stop 
notices that have been delivered have been paid, settled or otherwise extinguished, discharged, 
released, waived, bonded or insured against; and (5) the issuance by the Authority of the Release 
of Construction Covenants. 

“Construction Financing” means that construction financing set forth in the Sources of 
Funds listed in the Method of Financing. 

“Construction Lender” means the lender originating the Construction Financing.  

 “Deferred Developer Fee” means that amount described in the Method of Financing.  

“Developer” means THE POST BY HDC, LP, a California limited partnership, and its 
successors and assigns. 

 “Developer Fee” means a developer fee to be paid in accordance with the Method of 
Financing. 

“Development Costs” means the total of costs associated with the development of the 
Property in accordance with the Scope of Development and as set forth in the Project Budget. 

 “Director” means the Authority’s Executive Director or designee.  Unless otherwise 
provided herein or unless the Authority otherwise notifies the Developer, any matter to be 
approved  (or disapproved) by the Authority or any action to be taken by the Authority pursuant 
to this Agreement, shall be approved (or disapproved) or shall be taken, as the case may be, by 
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the Director. 

“Disbursement Agreement” means the Disbursement Agreement in substantially the 
form attached hereto as Attachment No. 16 and incorporated herein by this reference 

“Environmental Indemnity” means the Environmental Indemnity dated and executed 
by Developer as of the Closing Date, in substantially the form attached hereto as Attachment No. 
10 and incorporated herein by this reference.  

“Developer’s Equity” means Developer’s equity contribution to the Project, if any. 

“Exterior Maintenance Plan” means the plan prepared by Developer in accordance with 
Section 4.2 of this Agreement. 

 “Hazardous Materials” means any substance, material or waste which is or becomes 
regulated by the United States government, the State of California, or any local or other 
governmental authority, including, without limitation, any material, substance or waste which is 
(i) defined as a “hazardous waste,” “acutely hazardous waste,” “restricted hazardous waste,” or 
“extremely hazardous waste” under Sections 25115, 25117 or 25122.7, or listed pursuant to 
Section 25140, of the California Health and Safety Code; (ii) defined as a “hazardous substance” 
under Section 25316 of the California Health and Safety Code; (iii) defined as a “hazardous 
material,” “hazardous substance,” or “hazardous waste” under Section 25501 of the California 
Health and Safety Code; (iv) defined as a “hazardous substance” under Section 25281 of the 
California Health and Safety Code; (v) petroleum; (vi) asbestos; (vii) a polychlorinated biphenyl; 
(viii) listed under Article 9 or defined as “hazardous” or “extremely hazardous” pursuant to 
Article 11 of Title 22 of the California Code of Regulations, Chapter 20; (ix) designated as  a 
“hazardous substance” pursuant to Section 311 of the Clean Water Act (33 U.S.C. Section 1317); 
(x) defined as a “hazardous waste” pursuant to Section 1004 of the Resource Conservation and 
Recovery Act (42 U.S.C. Section 6903); (xi) defined as a “hazardous substance” pursuant to 
Section 101 of the Comprehensive Environmental Response, Compensation and Liability Act 
(42 U.S.C. Section 9601); or (xii) any other substance, whether in the form of a solid, liquid, gas 
or any other form whatsoever, which by any governmental requirements either requires special 
handling in its use, transportation, generation, collection, storage, treatment or disposal, or is 
defined as “hazardous” or is harmful to the environment or capable of posing a risk of injury to 
public health and safety. 

“Leasehold Deed of Trust” means the Leasehold Deed of Trust, Security Agreement 
and Fixture Filing securing the Loan, in substantially the form attached hereto as Attachment No. 
8B, to be recorded against the Developer’s leasehold interest in Parcel A and Parcel B on the 
Closing Date, which shall be subordinate to any Permitted Mortgage. 

“Leasehold Title Policy” means ALTA lender’s policies of title insurance in favor of 
Authority in the amount of the Loan.   

“Loan” means the loan to be made by Authority to Developer in the principal amount of 
up to THREE MILLION EIGHT HUNDRED AND FORTY-NINE THOUSAND DOLLARS 
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AND NO CENTS ($3,849,000.00) to pay for a portion of the Project Costs. 

“Loan Documents” means, collectively, this Agreement, the Parcel B Deed of Trust, the 
Parcel C Deed of Trust, the Leasehold Deed of Trust, UCC-1 Financing Statement, the Note and 
the Agreement Containing Covenants. 

“Low Income Households” means persons and families whose income does not exceed 
the qualifying limits for lower income families as established and amended from time to time 
pursuant to Section 8 of the United States Housing Act of 1937. 

“Master Agreement” means the instrument more particularly described in Section 1.3 of 
this Agreement and incorporated herein by this reference.  

“Method of Financing” means the Method of Financing attached to this Agreement as 
Attachment No. 5 and incorporated herein by this reference. 

“Miscellaneous Costs” means those costs listed as Miscellaneous Costs in the Project 
Budget. 

“Note” means the Promissory Note evidencing the Loan in substantially the form 
attached hereto as Attachment No. 7 and incorporated herein by reference, executed by 
Developer in favor of the Authority. 

“Notice of Affordability Restrictions on Transfer of Property ” means the instrument 
substantially in the form attached hereto as Attachment No. 6A, which is incorporated herein by 
this reference. 

“Parcel B Deed of Trust” means the Parcel B Deed of Trust, Security Agreement and 
Fixture Filing securing the Loan, in substantially the form attached hereto as Attachment No. 8A, 
to be recorded against the fee interest in Parcel B on the Closing Date. 

“Parcel C Deed of Trust” means the Parcel C Deed of Trust, Security Agreement and 
Fixture Filing securing the Loan, in substantially the form attached hereto as Attachment No. 8, 
to be recorded against the fee interest in Parcel C on the Closing Date, which shall be 
subordinate to any Permitted Mortgage. 

“Parcel B Title Policy” means ALTA lender’s policies of title insurance in favor of 
Authority in the amount of THREE HUNDRED AND FIFTY THOUSAND DOLLARS AND 
NO CENTS ($350,000).   

“Parcel C Title Policy” means ALTA lender’s policies of title insurance in favor of 
Authority in the amount of THREE HUNDRED AND FIFTY THOUSAND DOLLARS AND 
NO CENTS ($350,000).   

“Parcel A Title Report” means that certain Title Report, dated June 2, 2011attached 
hereto as Attachment No. 5A and incorporated herein by reference.  
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“Parcel B Title Report” means that certain Title Report, dated June 2, 2011, attached 
hereto as Attachment No. 5B and incorporated herein by reference.  

“Parcel C Title Report” means that certain Title Report, dated September 23, 2011, 
attached hereto as Attachment No. 5C and incorporated herein by reference.  

“Permitted Mortgage” means the conveyance of a security interest in a leasehold 
interest of the Property to one or more Permitted Mortgagees to secure the Construction 
Financing described in the Method of Financing, or any conveyance of a security interest in a 
leasehold interest in the Property for permanent financing described in the Method of Financing, 
or the conveyance of title to a Permitted Mortgagee or its assignee in connection with a 
foreclosure or a deed in lieu of foreclosure of such loan. 

“Permitted Mortgagee” means the holder of a Permitted Mortgage. 

“Permitted Mortgage Loan” means the obligations secured by a Permitted Mortgage. 

“Permitted Transfer” means any of the following:   

a. An assignment of this Agreement and all of Developer’s interests in the Property 
to a limited liability company or another entity in which Developer’s principal owners, as of the 
date hereof, or any Affiliate, owns a majority interest and has control over management, or a sale 
back from such entity to Developer; 

b. An assignment of the Property to a tax credit limited partnership for the purpose 
of receiving low income housing tax credits;  

c. Concurrently with or after the Closing, either before or after Completion, any 
Permitted Mortgage;  

d. The inclusion of equity participation in Developer, by the sale, transfer, 
syndication or addition of ownership interests, including but not limited to stock, limited 
partnership shares or limited liability company shares, or similar mechanism, so long as 
Developer or its principal owners as of the date of execution of this Agreement continue to own 
a majority interest and have control over management; 

e. The admission of limited partners to the Developer partnership; 

f. The conveyance of the Property to one or more general partners of Developer 
after the fifteen year tax credit compliance period. 

The documentation evidencing any such transfer shall be subject to the reasonable 
approval of the Director or designee in accordance with the standards set forth in the respective 
provisions of this Agreement. 

 “Permitted Transferee” means the transferee of a Permitted Transfer.  
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“Person” means and include a natural person or a partnership, limited partnership, trust, 
estate, association, corporation, limited liability company or other entity, domestic or foreign. 

“Predevelopment Costs” means the portion of Authority approved Project Costs 
incurred by Developer for the Project prior to Closing.  

“Predevelopment Loan” means the loan to be made by Authority to Developer in the 
principal amount of up to FIVE HUNDRED AND FIFTY THOUSAND DOLLARS AND NO 
CENTS ($550,000.00) to pay for a portion of the Project Costs.  

“Predevelopment Loan Note” means the Predevelopment Loan Note evidencing the 
Predevelopment Loan in substantially the form attached hereto as Attachment No. 7A and 
incorporated herein by reference, executed by Developer in favor of the Authority.  

“Predevelopment Project Budget” means the budget attached to this Agreement as 
Attachment No. 4A, incorporated herein by this reference, which identifies the Predevelopment 
Project Costs.  

“Project” means the demolition of the existing structures on the Property and the 
construction of a replacement Legion Hall and Tavern with a 30-unit affordable rental residential 
housing development constructed above the Legion Hall and in accordance with this Agreement.  

“Project Budget” means the budget attached to this Agreement as Attachment No. 4, 
incorporated herein by this reference, which identifies:  (i) the Project Costs; and (ii) the sources 
and uses of funds applicable thereto, as such budget may be revised from time to time with the 
approval of the Authority and Developer.  

“Project Costs” means all Acquisition Costs, Development Costs and Miscellaneous 
Costs attributable to the Project. 

“Property” means that certain real property upon which the Project is located, as more 
particularly described in the Legal Description attached hereto as Attachment No. 1. 

“Reciprocal Easement Agreement” means that certain Reciprocal Easement Agreement 
with Covenants, Conditions and Restrictions to be entered into between the American Legion 
and Developer (“Reciprocal Easement Agreement”), which Reciprocal Easement Agreement 
shall be approved as to form and substance by the Authority in its absolute and sole discretion.  
The Reciprocal Easement Agreement shall contain provisions that such agreement includes the 
fee interest in the air lot upon completion of the Project in the event that Developer acquires the 
same. 

“Release of Construction Covenants” means the certificate described in Section 3.16 of 
this Agreement, in substantially the form attached hereto as Attachment No. 12, and incorporated 
herein by this reference. 

“Schedule of Performance” means the Schedule of Performance attached hereto as 
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Attachment No. 2, and incorporated herein by this reference. 

“Scope of Development” means the Scope of Development attached hereto as 
Attachment No. 3, and incorporated herein by this reference. 

“Sources of Funds” means the sources of funds listed in the Project Budget and the 
Method of Financing (Attachment No. 5). 

“Tax Credits” means low-income housing tax credits allocated by the California Tax 
Credit Allocation Committee (“TCAC”), pursuant to Federal law. 

  “Tax Credit Equity” means proceeds from the sale of Tax Credits.   

“Tax Credit Equity Investor” means a Person who will be an investor limited partner in 
Developer’s limited partnership for the purposes of rehabilitating the Affordable Units, and who 
will obtain 99% or more of the Tax Credits. 

 “Title Company” means a title insurance company reasonably acceptable to all parties. 

 “Transfer” means any assignment, sale, lease, conveyance or other transfer of the 
Property or any portion thereof or interest therein, by any means or method. 

“UCC-1 Financing Statement” means the UCC-1 Financing Statement, in substantially 
the form attached hereto as Attachment No. 9, to be executed by Developer in favor of the 
Authority with respect to the Property. 

“Very Low Income Households” means persons and families whose incomes do not 
exceed the qualifying limits for very low income families as established and amended from time 
to time pursuant to Section 8 of the United States Housing Act of 1937. 

  1.5 Parties to the Agreement. 

1.5.1 The Authority 

 The Authority is a public body, corporate and politic, exercising governmental functions 
and powers, and organized and existing under the Housing Authorities Law of the State of 
California.  The address of the Authority for purposes of receiving notices pursuant to this 
Agreement is: 
 
   Imperial Beach Housing Authority  
   825 Imperial Beach Boulevard 
 Imperial Beach, California 91932 
 Attention: Director  
 Phone: (619) 424-2226 
 Fax: (619) 424-4093 
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“Authority” as used in this Agreement includes the Imperial Beach Housing Authority, and any 
assignee of or successor to its rights, powers and responsibilities. 

1.5.2 Developer 

 Developer is a California limited partnership, including Hitzke Development 
Corporation, a California corporation, as general partner. The address of Developer for purposes 
of receiving notices pursuant to this Agreement is:  

 
The Post by HDC, L.P. 
c/o Hitzke Development Corp. 
251 Autumn Drive, Suite 100 
San Marcos, CA   92069 
Attn: Ginger Hitzke 
tel: 760-798-9809 
www.hitzkedevelopment.com  

 

“Developer” as used in this Agreement includes Developer and any assignee of or successor to 
its rights, powers and responsibilities under this Agreement, provided such assignees or 
successors obtained their interest pursuant to a Permitted Transfer or have been approved by the 
Authority in accordance with the provisions of this Agreement. 

1.6 Assignments and Transfers 

 a. Developer represents and agrees that its undertakings pursuant to this Agreement 
are for the purpose of redevelopment of the Property and not for speculation in land holding.  
Developer further recognizes that the qualifications and identity of Developer are of particular 
concern to Authority, in light of the following: (1) the importance of the redevelopment of the 
Property to the general welfare of the community; (2) the public assistance that has been made 
available by law and by the government for the purpose of making such redevelopment possible; 
and (3) the fact that a change in management or control of Developer or any other act or 
transaction involving or resulting in a significant change in management or control of Developer, 
is for practical purposes a Transfer or disposition of the property then owned by Developer.  
Developer further recognizes that it is because of its qualifications and identity that Authority is 
entering into the Agreement with Developer.  Therefore, no voluntary or involuntary successor 
in interest of Developer shall acquire any rights or powers under this Agreement except as 
expressly set forth herein. 

 b. Prior to Release of Construction Covenants, except as to Permitted Transfers, 
Developer shall not Transfer all or any part of this Agreement, or any interest herein, without the 
prior written approval of the Director.   

 c. All Transfers, including Permitted Transfers to a different person or entity (but 
not Permitted Transfers where there is no change in the Developer entity), shall be evidenced by 
the Developer’s, the assignee’s, and Authority’s execution of an Assignment and Assumption 
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Agreement, substantially in the form attached to this Agreement as Attachment No. 11.  

 d. Developer represents and agrees for itself and any successor in interest that prior 
to Release of Construction Covenants, unless the prior written approval of the Authority is 
obtained, there shall be no significant change in the ownership of the Developer or with respect 
to  the  identity  of  the  parties  in  control of  the Developer, by  any  method  or  means,  except 
Permitted Transfers. Permitted Transfers shall be subject to the Authority’s review of 
documentation evidencing the Permitted Transfer.   

 e. Prior to Release of Construction Covenants, Developer shall promptly notify the 
Authority of any and all changes whatsoever in the identity of the parties in control of 
Developer, or the degree thereof, of which it or any of its officers have been notified or 
otherwise have knowledge or information.  Except for Permitted Transfers, this Agreement may 
be terminated by the Authority if there is any significant change (voluntary or involuntary) in 
membership, management or control, of Developer, or the persons in control of Developer prior 
to Release of Construction Covenants.  

 f.     For purposes of this Section 1.6, a significant change means any change in the 
identity of the Person or entity having ownership or control of Developer and/or the activities 
and construction of the Project contemplated by this Agreement. 

 g. Developer agrees to reimburse Authority for Authority’s reasonable costs and 
attorneys’ fees incurred in connection with the processing and documentation of any Transfer, 
change of ownership or hypothecation of this Agreement or Developer’s interest in and at the 
Property, or any part thereof, which requires Authority’s approval hereunder, provided such 
reimbursement does not exceed $5,000 in any single instance. 

 h. The acceptance by Authority of any payment due hereunder from any other 
person shall not be deemed to be a waiver by Authority of any provision of this Agreement or to 
be consent to any Transfer.  Consent by Authority to one or more Transfers of this Agreement 
shall not operate as a waiver or estoppel to the future enforcement by Authority of its rights 
pursuant to the provisions of this Agreement. 

 i. If, except as provided in this Section 1.6, there is an assignment of this 
Agreement, or change in the management or control of Developer which the Director or designee 
does not approve, the Authority may take such reasonable action as the Authority may deem 
appropriate to ensure that the purposes of this Agreement will be carried out, including, without 
limiting the generality of the foregoing, terminating this Agreement and exercising any rights set 
forth in the Loan Documents. 

 j. The restrictions of this Section 1.6 shall terminate upon the Release of 
Construction Covenants. After the Release of Construction Covenants, any restrictions on 
Transfers shall be as set forth in the Loan Documents.  

 No sale, transfer, conveyance or assignment of this Agreement or the Property (or any 
portion thereof), or approval by the Authority of any such sale, transfer, conveyance or 
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assignment, shall be deemed to relieve the original nor any successor Developer or any other 
party from any obligations under this Agreement unless the Authority provides a specific written 
agreement of release. 

 1.7 No Encumbrances Except Approved Security Instruments 

 Except for a Permitted Mortgage, Developer may not cause or allow any security 
instruments to be recorded against the Property.   

ARTICLE 2. FINANCING 

2.1 Project Budget 

The Project Costs are set forth in the Project Budget (Attachment No. 4), including the 
costs set forth in the Predevelopment Project Budget (Attachment No. 4A).  The Project Budget 
may be subject to change from time-to-time, in accordance with the Method of Financing 
(Attachment No. 5).   

2.2 Method of Financing 

Developer shall obtain the funds needed to pay Project Costs from the Sources of Funds 
described in the Project Budget (Attachment No. 4), in accordance with the Method of Financing 
(Attachment No. 5).  

2.3  Authority Assistance 

2.3.1 Authority Predevelopment Loan 

Authority hereby agrees to loan to Developer and Developer hereby agrees to borrow 
from Authority a Predevelopment Loan pursuant to the terms and conditions contained herein.  
Authority shall make the Predevelopment Loan to Developer from available funds as reasonably 
determined to be available by the Authority.  The Predevelopment Loan proceeds shall be used 
solely to reimburse the Developer for Predevelopment Costs, not to exceed a total disbursement 
of up to FIVE HUNDRED AND FIFTY THOUSAND DOLLARS AND NO CENTS 
($550,000.00). Developer acknowledges and agrees that the Advance has been disbursed to the 
Developer, which shall be credited as a disbursement of the Predevelopment Loan. The 
Predevelopment Loan shall be evidenced by and subject to the terms and conditions set forth in 
the Predevelopment Loan Note (Attachment No. 7A).  Notwithstanding anything to the contrary 
herein, no portion of the Predevelopment Loan may be used to pay for costs directly attributable 
to the Legion Hall and Tavern. 
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2.3.2 Conditions Precedent to Disbursement of the Predevelopment Loan     
Proceeds 

Upon satisfaction of the conditions precedent set forth below, as reasonably determined 
by the Director, Authority shall disburse the Predevelopment Loan proceeds to reimburse the 
Developer for Predevelopment Costs:  

1. Execution and delivery of the Predevelopment Loan Note (Attachment No. 7A);   

2.  Execution and delivery of a fully executed and acknowledged Assignment of 
Agreements (Attachment No. 14) and consent from each professional providing 
services for which Developer is seeking reimbursement;  

3. Execution and filing of the UCC-1 Financing Statement (Attachment No. 9) with 
the California Secretary of State. 

4. Execution and delivery of a Purchase and Sale Agreement by and between 
Developer and the then current legal owner of Parcel C, evidencing the 
Developer’s intent to acquire fee simple interest in Parcel C upon Closing.   

5. Delivery of a Guaranty Agreement executed by Hitzke Development Corporation 
and Ginger Hitzke, in her personal capacity, in form and substance subject to the 
Authority’s approval in its reasonable discretion, evidencing a guaranty of 
payment in satisfaction of principal owed and interest accrued thereon under the  
Predevelopment Loan Note.  

6. Developer shall have submitted to Authority invoices, receipts, canceled checks 
or other written documentation satisfactory to the Director evidencing the 
Developer’s payment of Predevelopment Costs identified in the Predevelopment 
Project Budget (Attachment No. 4), together with a written disbursement request 
(each, a “Disbursement Request”) in a form reasonably acceptable to the 
Director. Notwithstanding the foregoing, disbursements for Predevelopment Costs 
shall be subject to the following: 

(a) Only an amount of up to $100,000 in Predevelopment Loan proceeds may 
be disbursed, in accordance with the terms and conditions herein above, until 
Developer delivers to the Authority the executed Master Agreement by and 
between the Developer and the American Legion and the executed Reciprocal 
Easement Agreement, both, for its review and approval, in its absolute and sole 
discretion.  Until such time of delivery and approvals, no further disbursements of 
the Predevelopment Loan proceeds shall be made or due; and  

(b) a twenty-five percent (25%) retention which shall be released to 
Developer upon Developer’s delivery to Authority of evidence of funding 
commitments from California Tax Credit Allocation Committee and the 
California Debt Limit Allocation Committee, respectively. 
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7. There shall exist no condition, event or act which, upon the giving of notice or the 
passage of time, or both, would constitute an event of default hereunder; and 

8. All representations and warranties of Developer made in this Agreement shall be 
true and correct as if made on and as of the date of the disbursement. 

2.3.3 Repayment of the Predevelopment Loan   

At and subject to Closing, all amounts owing under the Predevelopment Loan Note shall 
be included in the principal amount of the Loan as an Acquisition and Development Cost, and 
the Predevelopment Loan Note (Attachment No. 7A) shall be endorsed as “paid in full” and 
returned to Developer. If this Agreement is terminated prior to the Closing, the outstanding 
principal balance and accrued interest of the Predevelopment Loan (“Outstanding Balance”) 
shall be due and payable in full in accordance with the Predevelopment Loan Note (Attachment 
No. 7A); provided, however, that the cost of the plans, reports, and data available to the 
Authority pursuant to the Assignment of Agreements (Attachment No. 14) shall be credited 
against the Outstanding Balance in the event that termination occurs due to Developer's failure to 
procure the Sources of Financing despite best efforts, or Authority's default of this Agreement.   

a. Loan.  In accordance with and subject to the terms and conditions of this 
Agreement, including the Method of Financing (Attachment No. 5), the Authority agrees to lend to 
Developer, and Developer agrees to borrow from the Authority, the Loan, as described in the 
Method of Financing (Attachment No. 5), an amount not to exceed THREE MILLION EIGHT 
HUNDRED AND FORTY-NINE THOUSAND DOLLARS AND NO CENTS ($3,849,000.00), 
including any Predevelopment Loan proceeds disbursed to Developer for Predevelopment Costs.  
The amount of the Loan shall be finalized after the Director approves all Sources of Financing 
and uses of Development and Acquisition Costs set forth in the Project Budget (Attachment No. 
4), in accordance with the Schedule of Performance (Attachment No. 2). The Loan shall be 
evidenced by the Loan Note (Attachment No. 7), and repayment shall be secured by the 
Leasehold Deed of Trust (Attachment No. 8B) recorded against the Developer’s leasehold 
interest in Parcel A and Parcel B under the Master Agreement, Assignment of Agreements 
(Attachment No. 14), and a UCC-1 Financing Statement (“UCC-1”) (Attachment No. 9).  

b. Parcel C Purchase. An amount not to exceed THREE HUNDRED AND 
TWENTY-FIVE THOUSAND DOLLARS AND NO CENTS ($350,000) of the Loan proceeds 
shall be deposited into escrow and used by Developer to purchase Parcel C at Closing. Upon 
conveyance, Developer shall cause to be recorded against the fee interest in Parcel C, the Parcel 
C Deed of Trust (Attachment No. 8B) to secure Developer’s performance of its obligations under 
this Agreement. The Authority shall subordinate the Parcel C Deed of Trust to any Permitted 
Mortgage and release the Parcel C Deed of Trust upon Release of the Construction Covenants, as 
required by Section 3.16 herein.   
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Cash Payment, Developer shall cause to be recorded against the American Legion’s fee interest 
in Parcel B, the Parcel B Deed of Trust (Attachment No. 8A) to secure, in part, Developer’s 
obligations under this Agreement. The Authority shall release the Parcel B Deed of Trust upon 
Release of the Construction Covenants, as required by Section 3.16 herein.   

d. Recording of Affordability Covenants.  Concurrently with Closing, 
Developer shall cause to be recorded against the fee interest in Parcel B and Parcel C, the 
Agreement Containing Covenants (Attachment No. 6); provided, however, the Agreement 
Containing Covenants shall be released against the fee interest in Parcel B and Parcel C and 
concurrently recorded as a senior lien against the Developer’s fee interest in the air lot upon 
which the Affordable Units are constructed. 

   e. Gap Assistance.  The parties acknowledge that the Loan is intended to be 
gap assistance, not to exceed the amount needed to bridge the gap between the total Acquisition 
and Development Costs (as defined herein and in the Method of Financing) and the maximum 
loans obtainable by Developer plus Developer’s equity. In furtherance of this acknowledgement, 
Developer agrees to the following conditions (“Conditions”): If there are any increases in 
Project’s funding gap due to lower tax credit pricing or development cost increases, the 
additional gap shall be funded by Developer through additional deferment of Developer fees, 
Developer equity, or other non-Authority sources.  If Developer proposes to redesign the Project 
or add new features to the Project which result in a cost savings, the Loan shall be reduced to 
reflect such changes. 

 Developer understands and agrees that the Developer’s performance of the Conditions 
are a material inducement to the Authority’s execution of this Agreement and that in the event of 
any dispute between the parties, the Agreement shall be interpreted in a manner that furthers the 
intent of the Conditions for the benefit of the Authority. Notwithstanding anything to the 
contrary herein, no portion of the Loan may be used to pay construction costs directly 
attributable to the Legion Hall and Tavern.  

The obligation of the Authority to pay all costs in connection with this Agreement shall 
be a special limited obligation of the Authority payable exclusively from housing funds paid to 
the Authority by the Redevelopment Agency of the City of Imperial Beach. Nothing contained 
herein shall be construed to create any obligation payable from the City of Imperial Beach’s 
general fund. 

   f. Allocation of Costs.  The proceeds of the Loan shall be used exclusively to 
pay Acquisition and Development Costs for the Affordable Units as identified in the Project 
Budget (Attachment No. 4) and reasonably approved by the Director.  

   e. Disbursement Agreement.  The proceeds of the Loan shall be disbursed in 
accordance with the Disbursement Agreement (Attachment No. 16) and as reasonably agreed to 
by the Project’s construction lender.   

   e. Except as expressly set forth herein and/or in the Method of Financing 
(Attachment No. 5), the Loan Documents shall be senior to any other lien or security interest in 
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the Property. Without the express written consent of the Director, Developer shall not place any 
other encumbrances except for liens/encumbrances securing the approved Sources of Funds, or 
permit any encumbrances to be placed, on or against title to the Property.  

   f. The terms of repayment of the Loan are set forth in the Note (Attachment 
No. 7). 

   g. In the event Project Costs are less than as anticipated in the Project Budget 
(Attachment No. 4), the amount of the Loan shall be reduced, as set forth in the Method of 
Financing.      

2.3.4 Developer Release 

By execution of this Agreement, Developer hereby waives, releases and discharges the 
Authority, the Agency, the City, and their respective members, officers, employees, agents, 
contractors and consultants, from any and all present and future claims, demands, suits, legal and 
administrative proceedings, and from all liability for damages, losses, costs, liabilities, fees and 
expenses (including, without limitation, attorneys’ fees) arising out of or in any way connected 
with the Authority’s ability to meet its financial obligations under this Agreement as a result of 
State action with respect to Assembly Bills x1 26 and AB x1 27 which were passed by the State 
Legislature on June 15, 2011 and signed by the Governor on June 28, 2011 and any future or 
current litigation related thereto, including California Redevelopment Assn. v. Matosantos 
(S194861). Notwithstanding Article 5 of this Agreement, the Authority’s failure to meet its 
financial obligations under this Agreement as a result of State action with respect to Assembly 
Bills x1 26 and AB x1 27 and any future or current litigation related thereto, including California 
Redevelopment Assn. v. Matosantos (S194861) shall not constitute a default by the Authority 
under this Agreement. 

Developer acknowledges that it is aware of and familiar with the provisions of Section 
1542 of the California Civil Code which provides as follows:  

“A general release does not extend to claims which the creditor does not know or suspect 
to exist in his favor at the time of executing the release, which if known by him must have 
materially affected his settlement with the debtor.” 

To the extent of the release set forth in this Section 2.3.4, Developer hereby waives and 
relinquishes all rights and benefits which it may have under Section 1542 of the California Civil 
Code.  

2.3.5 Conditions Precedent to Close of Escrow 

  The following are conditions precedent to Close of Escrow.  Subject to the notice 
and cure provisions of Article 5 and the force majeure provisions of Section 6.4 of this 
Agreement, the Authority at its option may terminate this Agreement pursuant to Section 5.9 if 
any of the conditions precedent set forth below are not satisfied by the Developer or waived in 
writing by the Authority within the time limits set forth in the Schedule of Performance 
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(Attachment No. 2). 

1. Concurrently with the Close of Escrow Developer shall acquire Parcel C in fee.   

2. Developer and American Legion have executed and acknowledged the Master 
Agreement, in form and substance subject to the Authority’s approval in its sole and absolute 
discretion, and which shall contain the following: 

(a) evidencing the Developer’s intent to acquire a leasehold interest in  Parcel 
A and Parcel B upon the Close of Escrow;  

(b) that the American Legion agrees to the recordation upon the Close of 
Escrow (i) of the Parcel B Deed of Trust and the Agreement Containing 
Covenants against its fee interest in Parcel B, respectively; and 

(c) a liquidated damages provision payable to the City as the beneficiary 
therefor in the amount of $350,000 in the event of a default by either party 
to the Master Agreement. 

3. The Developer shall have a recorded a memorandum of its leasehold interest in 
Parcel A and Parcel B.  

4. The Developer and American Legion have executed and acknowledged the 
Reciprocal Easement Agreement in recordable form, in form and substance subject to the 
Authority’s approval in its sole and absolute discretion.  

5. Developer’s submission of Evidence of Financing is in accordance with the 
requirements of Section 2.6 and in a condition so as to entitle Developer to the approval by the 
Director thereof.   

 6. Completion of all City approvals and permits required for Developer to develop 
the Property in accordance with the terms of this Agreement and the Scope of Development 
(Attachment No. 3).    

 7.      Completion of all approvals and permits required from governmental entities 
other than the City, (exclusive of ministerial permits), including without limitation, the 
California Coastal Commission, required for Developer to develop the Property in accordance 
with the terms of this Agreement and the Scope of Development (Attachment No. 3).    

 8. Developer’s execution and delivery to the Authority of the Environmental 
Indemnity (Attachment No. 10).  

 9. Developer’s execution and delivery to the Authority of (i) the Note (Attachment 
No. 7), (ii) acknowledged Parcel B Deed of Trust (Attachment No. 8A), (iii) acknowledged 
Parcel C Deed of Trust (Attachment No. 8), (iv) acknowledged Leasehold Deed of Trust 
(Attachment No. 8B), (v) two (2) UCC-1 Financing Statements (Attachment No. 9), and (vi) one 
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(1) acknowledged Agreement Containing Covenants (Attachment No. 6), which shall be 
recorded against the fee interest in Parcel B and Parcel C.  

   9. Developer’s submittal to the Authority of proof of insurance, as required by 
Section 3.6 of this Agreement.  

 10. Developer’s representations and warranties set forth in Section 2.7 shall be true 
and correct in all material respects as of the Closing Date.  

11. A Title Company shall be prepared to issue, at Authority’s expense, one ALTA  
Lender’s  Policy  of   Title  Insurance  in the amount of the Loan, insuring the Authority’s 
priority of interest in the Parcel A and Parcel B leasehold; one ALTA Lender’s Policy of Title 
Insurance in the amount of THREE HUNDRED AND FIFTY THOUSAND DOLLARS 
($350,000), insuring the Authority’s priority of interest in Parcel C; and one ALTA Lender’s 
Policy of Title Insurance in the amount of THREE HUNDRED AND FIFTY THOUSAND 
DOLLARS ($350,000), insuring the Authority’s priority of interest in Parcel B.  

10. Developer shall deliver a list of all permits required for the construction of the 
Project and documentation that all permits have been issued or shall be issued upon payment of 
fees. 

11. Condition of title of Parcel A, Parcel B, and Parcel C, shall be as required by 
Section 2.4, herein. 

12. Developer shall not be in default of any of its obligations under this Agreement.  

2.3.6 Conditions Precedent to Disbursement of Loan Proceeds 

  The Authority shall not be obligated to make any disbursements of the Loan 
unless all of the following conditions precedent is satisfied at the time of such action: 

 1. All conditions precedent to Close of Escrow have been satisfied and Close of 
Escrow shall have occurred in accordance with this Agreement. 

2. The Director must be satisfied that net proceeds from the Sources of Funds are 
and will be sufficient to pay, through Completion, all Project Costs as provided in the approved 
Project Budget (Attachment No. 4) applicable to the Project. 

3. Developer shall not be in material default of any of its obligations under this 
Agreement and the Master Agreement.  

4. American Legion shall not be in material default of any of its obligations under 
the Master Agreement. 

The Director shall have the authority to waive any condition of disbursement set forth 
herein; however any waiver must be expressly made in writing.  The decision to waive any 
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condition of disbursement shall be in the sole discretion of the Director, and the decision to 
waive any requirement may be conditioned upon its satisfaction at a later date and/or upon the 
substitution of another condition.  The disbursement of all or any portion of the Loan prior to 
fulfillment of one or more of the foregoing conditions shall not be construed as a waiver of such 
conditions, and the Authority reserves the right to require their fulfillment prior to making any 
subsequent disbursements. 

2.3.7 Escrow 

 Authority agrees to open an escrow in the County of San Diego for financing the Loan 
with First American Title Insurance Company or such other escrow company, escrow 
department of a bank, or escrow department of a title insurance company first approved by 
Authority and Developer (the “Escrow Agent”), no later than the applicable dates established in 
the Schedule of Performance. 

 Sections 2.3 through 2.6 (inclusive) of this Agreement shall constitute the joint escrow 
instructions of Authority and Developer with respect to financing the Loan, and a duplicate 
original of this Agreement shall be delivered to the Escrow Agent upon the opening of the 
escrow. 

 Authority and Developer shall provide such additional escrow instructions as shall be 
necessary to close the escrow with respect to financing the Loan, consistent with this Agreement.  
The Escrow Agent hereby is empowered to act under such instructions, and upon indicating its 
acceptance thereof in writing, delivered to Authority and to Developer within five (5) days after 
the opening of the escrow, shall carry out its duties as Escrow Agent hereunder. 

 Upon receipt by the Escrow Agent of all executed and acknowledged documents, the 
Escrow Agent shall record all documents in accordance with Section 2.3.8 of this Agreement.   

 Developer shall pay in escrow to the Escrow Agent the following fees, charges and costs 
promptly after the Escrow Agent has notified Developer of the amount of such fees, charges and 
costs, but not earlier than one (1) day prior to the Closing Date: 

  1. Escrow fee; 

  2. Recording fees; 

  3. Notary fees; 

 Authority shall pay in escrow to the Escrow Agent the following fees, charges and costs 
promptly after the Escrow Agent has notified Authority of the amount of such fees, charges and 
costs, but not earlier than one (1) day prior to the Closing Date: 

1. Premiums for the Authority’s Title Policy.  

 The Escrow Agent is authorized to: 
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  1. Pay, and charge Authority and Developer, respectively, for any fees, 
charges and costs payable under this Section 2.3.7.  Before such payments are made, the Escrow 
Agent shall notify Authority and Developer of the fees, charges and costs;   

  2. Deliver documents to the parties entitled thereto when the conditions of 
the escrow have been fulfilled by Authority and Developer; and 

3. Record any instruments delivered through the escrow if necessary or 
proper to vest the applicable interests in Developer and Authority in accordance with the terms 
and provisions of this Agreement. 

 All funds received in the escrow shall be deposited by the Escrow Agent in an interest 
bearing account for the benefit of the depositing party as directed by the depositing party. 

 If any escrow is not in condition to close on or before the Closing Date, either party who 
then shall have fully performed the acts to be performed before the Closing Date may, in writing, 
demand the return of its money, papers or documents.  No demand for return shall be recognized 
until ten (10) days after the Escrow Agent shall have mailed copies of such demand to the other 
party at the address of its principal place of business.  Objections, if any, shall be raised by 
written notice to the Escrow Agent and to the other party within the ten- (10) day period.  If any 
objections are raised within the ten- (10) day period, the Escrow Agent is authorized to hold the 
money, paper and documents until instructed by mutual agreement of the parties or, upon failure 
thereof, by a court of competent jurisdiction.  Notwithstanding the foregoing, the termination 
rights of Authority and Developer and other rights and remedies on default are governed by 
Article 5 of this Agreement, and no demand for such return shall affect such rights or remedies.  
If no such demands are made, the escrow shall be closed as soon as possible. 

 The Escrow Agent shall not be obligated to return any such money, papers or documents 
except upon the written instructions of both Authority and Developer affected thereby, or until 
the party entitled thereto has been determined by a final decision of a court of competent 
jurisdiction. 

 Any amendments to these escrow instructions shall be in writing and signed by both 
Authority and Developer.  At the time of any amendment the Escrow Agent shall agree to carry 
out its duties as escrow agent under such amendment. 

 All communications from the Escrow Agent to Authority or Developer shall be directed 
to the addresses and in the manner established in Section 6.1 of this Agreement for notices, 
demands and communications between Authority and Developer. 

 The liability of the Escrow Agent under this Agreement is limited to performance of the 
obligations imposed upon it under Sections 2.3 through 2.6, inclusive of this Agreement. 

2.3.8 Recordation of Documents   

Authority and Developer, respectively, agree to perform all acts necessary to achieve 
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recordation and delivery of documents in sufficient time for escrow to be closed in accordance 
with the foregoing provisions. 

a. The following documents shall be recorded in the following order (“Recorded 
Documents”):   

 

ORDER OF 
RECORDATION 

DOCUMENT NAME 

1 Grant Deed conveying fee simple interest in Parcel 
C to Developer 

2 Parcel B Deed of Trust against the American 
Legion’s fee interest in Parcel B (Attachment No. 
8A); UCC-1 Financing Statements (Attachment 
No. 9) against the fee interest in Parcel B  

3 Agreement Containing Covenants (Attachment 
No. 6) against the fee interests in Parcel B and 
Parcel C; Notice of Affordability Restrictions on 
Transfer of Real Property against the fee interests 
in Parcel B and Parcel C (Attachment No. 6A) 

4 Reciprocal Easement Agreement (Attachment No. 
13) against Parcel A, Parcel B, and Parcel C 

5 Memorandum of Developer’s leasehold interest in 
Parcel A and Parcel B  (Attachment No. 15)  

6 Permitted Mortgage instruments (Construction 
Lender) against Developer’s leasehold interests in 
Parcel A and Parcel B  

7 Leasehold Deed of Trust (Attachment No. 8B) 
against Developer’s leasehold interests in Parcel A 
and B; UCC-1 Financing Statements (Attachment 
No. 9) against Developer’s leasehold interest in 
Parcel A and Parcel B; Parcel C Deed of Trust 
against the Developer’s fee interest in Parcel C 
(Attachment No. 8) 

 b. All documents to be recorded shall be recorded in the Office of the San Diego 
County Recorder (“County Recorder”). 
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2.4 Condition of Title 

Prior to Close of Escrow, the Property shall be free and clear of all liens, encumbrances, 
covenants, restrictions, easements, leases, taxes and other defects, except for the exceptions 
listed in the Parcel A Title Report, Parcel B Title Report, and Parcel C Title Report, attached to 
this Agreement as Attachment No. 5A, Attachment No. 5B, and Attachment No. 5C, respectively 
and approved in writing by the Authority in its sole and absolute discretion.  

2.5 Relationship of Authority and the Developer 

The Authority and Developer intend that the relationship between the Authority and 
Developer shall be solely that of creditor and debtor.  Nothing contained in this Agreement or in 
any other document or instrument made in connection with this Agreement shall be deemed or 
construed to create a partnership, tenancy in common, joint tenancy, joint venture or co-
ownership by or between the Authority and the Developer.  The Authority shall not be in any 
way responsible or liable for the debts, losses, obligations or duties of Developer with respect to 
the Property, or any portion thereof, or otherwise. 

2.6 Evidence of Financing 

Within the times established in the Schedule of Performance, Developer shall submit to 
the Director evidence reasonably satisfactory to the Director that Developer has obtained the 
financing necessary for the development of the Property in accordance with this Agreement. 

Developer shall provide the evidence of financing in accordance with the Schedule of 
Performance (Attachment No. 3).  The evidence of financing for the Property shall consist of the 
following: 

 a. Project Budget.  A Project Budget, with a sources and uses statement.  The 
Project Budget shall be subject to the written approval of the Director.    

 b. General Contract. Copies of each contract (“Construction Contract”) between 
the Developer and a licensed general contractor (“Contractor”) for development of the Property 
in accordance with the Scope of Development, along with performance and payment bonds, or 
equivalent, for each Construction Contract, if required by California Civil Code section 3110.5.  
The Developer shall certify that each Construction Contract is a true and correct copy thereof.  

 c. Construction Loan.  A copy of all construction loan documents (e.g., notes, trust 
deeds, indentures, agreements, etc.) and permanent loan commitments and/or documents if a 
condition of the construction loan, necessary to be recorded concurrently with the Recorded 
Documents to assure concurrent conveyance of the security interests in the Property and 
complete funding for the development and construction of the Project on the Property (as set 
forth in the Scope of Development and provided for in this Agreement).  

 d. Full Equity Financing.  If Developer intends to finance the full cost of 
construction of the improvements on any Parcel, itself, without a construction loan, evidence 
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satisfactory to Authority that Developer has, at the time such evidence of financing is required to 
be demonstrated, sufficient equity capital, in sufficiently liquid form, not otherwise encumbered 
by any pledge or grant of a security interest to a third party, to assure complete funding for the 
development and construction of the improvements on such Parcel (as set forth in the Scope of 
Development and provided for in this Agreement); provided, however, that the equity return 
allowed for full equity financing shall not exceed the costs that would be incurred for a 
traditional blend of debt/equity financing. Developer shall have the right to use any funds or 
assets available to Developer for actual payment of costs, notwithstanding that said funds or 
assets may be different from the sources of equity capital utilized to demonstrate the evidence of 
equity financing required by this Agreement.  Developer’s evidence of equity financing shall be 
satisfied by evidence of any combination of the following: 

1. Cash, on deposit in a construction account, checking account, money 
market account, escrow or other immediately available form of deposit, held in the name of 
Developer, over which Developer retains the right to direct investments; 

 2. An irrevocable direct pay letter of credit, in favor of Developer, drawn on 
a bank or other financial institution first approved in writing by Authority, with a term that is 
consistent with the anticipated need for funds during the construction period, the terms of which 
are consistent with this Agreement; 

 3. An available line of credit with a bank or other financial institution 
approved in writing by the Director or designee, the terms of which are consistent with this 
Agreement, provided that the collateral or assets pledged by Developer for such line of credit 
shall not otherwise be utilized to demonstrate the evidence of equity financing required by this 
Agreement, unless Developer has the right to substitute such collateral or assets with other 
collateral or assets which other collateral or assets are not otherwise utilized to demonstrate the 
evidence of equity financing required by this Agreement and which may or may not be liquid; or 

 4. Evidence of any other comparable form of assets that the Director or 
designee reasonably determines is sufficiently liquid to assure that it will be available to 
Developer when needed to pay project expenses. 

e. Partial Equity Financing.  If construction financing, as described in subdivision 
(c), above, is insufficient to pay all construction costs with respect to the Project, evidence 
reasonably satisfactory to Authority of sources of capital sufficient to demonstrate that 
Developer has, at  the time such   evidence of   financing is   required  to be  demonstrated  
sufficient  equity capital, in sufficiently liquid form, to cover the excess, if any, of the cost of 
construction over the financing authorized by mortgage loans (as described in subdivision (c) 
above). 

f. Tax Credit Financing.  If Tax Credits are to be used to fund a portion of the 
Project, evidence satisfactory to the Authority of the amount of financing, and the associated 
terms and conditions for use is requested to be demonstrated to assure complete funding for the 
development and construction of the Project.   
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 g. Time for Authority Approval or Disapproval.  The Director or designee shall 
approve or disapprove the submission of evidence of financing within the time established in the 
Schedule of Performance.  If the Director or designee shall disapprove any such evidence of 
financing, the Director or designee shall do so by written notice to Developer stating the reasons 
for such disapproval.  At any time prior to the times provided in this Agreement for submission 
of evidence of financing, Developer may submit to the Director or designee for review, comment 
and, if deemed appropriate by the Director or designee, approval, any loan applications to be 
made by Developer or pro forma loan documentation provided by the proposed lender; provided, 
that review, comments and approval, if any, by the Director or designee shall be for the sole 
purpose of determining and advising Developer whether such loan applications or pro forma loan 
documents are consistent with the requirements of this Agreement. All comments and approvals, 
if any, shall be in writing.  Any items so submitted and approved by the Director or designee 
shall not be subject to subsequent disapproval. 

2.7 Representations and Warranties of Developer 

As an inducement to the Authority to enter into this Agreement and to make the Loan, 
Developer hereby represents and warrants to the Authority, which representations and warranties 
are true and correct as of the date of this Agreement and which shall survive the recording of the 
Deed of Trust and the repayment of the Loan:   

a. Developer has the legal power, right and authority to enter into this Agreement 
and the instruments referenced herein, and to consummate the transactions contemplated hereby; 

 b. This Agreement and all documents required hereby to be executed by Developer 
are, and shall be, valid, legally binding obligations of and enforceable against Developer in 
accordance with their terms, subject only to applicable bankruptcy, insolvency, reorganization, 
moratorium laws or similar laws or equitable principles affecting or limiting the rights of 
contracting parties generally; 

 c. Neither the execution and delivery of this Agreement and documents referenced 
herein, nor the incurrence of the obligations set forth herein, nor the consummation of the 
transactions herein contemplated, nor compliance with the terms of this Agreement and the 
documents referenced herein conflict with or result in the material breach of any terms, 
conditions or provisions of, or constitute a Default under, any bond, note or other evidence of 
indebtedness or any contract, indenture, mortgage, deed of trust, loan, partnership agreement, 
lease or other agreements or instruments to which Developer is a party or affecting the Property 
or Project; 
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 d. To the best of Developer’s knowledge, there are no pending, threatened or 
contemplated actions, suits, arbitrations, claims or proceedings, at law or in equity, affecting the 
Property or in which Developer is, or to the best of Developer’s knowledge will be, a party by 
reason of Developer’s ownership of the Property or Project, including, but not limited to, 
judicial, municipal or administrative proceedings in eminent domain, unlawful detainer or tenant 
evictions, collections, alleged building code, health and safety or zoning violations, employment 
discrimination or unfair labor practices, or workers’ compensation, personal injuries or property 
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damages alleged to have occurred at the Property or Project or by reason of the condition or use 
of the Property or Project; 

 e. No attachments, execution proceedings, assignments for the benefit of creditors, 
insolvency, bankruptcy, reorganization or other proceedings are pending or threatened against 
Developer, nor are any of such proceedings contemplated by Developer; 

f. To the best of Developer’s knowledge, there are no violations of any 
governmental regulations relating to the Property or Project; 

g.  As of the Closing Date, Developer will be the legal fee simple titleholder of 
Parcel C and hold a leasehold interest over Parcel A and Parcel B and will then have and 
thereafter continue to have good, marketable and insurable title to the Property; 

h. To the Developer’s knowledge, all reports, documents, instruments, information 
and forms of evidence delivered to the Authority  concerning or required by this Agreement are 
accurate, correct and sufficiently complete to give the Authority  true and accurate knowledge of 
their subject matter, and do not contain any misrepresentation or omission; 

i. No representation, warranty or statement of Developer in this Agreement contains 
or will contain any untrue statement of a material fact or omits or will omit to state a material 
fact necessary to make the statements or facts contained therein not misleading; and 

j. The Sources of Funds listed in the Project Budget, are sufficient to (a) pay, 
through completion, all Project Costs; and (b) enable Developer to perform and satisfy all of the 
covenants of Developer contained in this Agreement. 

Developer’s representations and warranties made in this Section 2.7 shall be continuing 
and shall be true and correct as of the Closing Date with the same force and effect as if remade 
by Developer in a separate certificate at that time.  The truth and accuracy of Developer’s 
representations and warranties made herein shall constitute a condition for the benefit of the 
Authority to the disbursement of the Loan. 

ARTICLE 3. DEVELOPMENT 

3.1 Parcel Map 

 Developer may, at its sole expense, subdivide the Property in accordance with Tentative 
Tract Map No. 110020, subject to the following conditions:  

(i) The Developer obtains the written consent of the Director prior to the recording of 
the final map for Tentative Map No. 110020 (“Final Map”).   

(ii) The Final Map is recorded only after the Release of Construction Covenants 
described in Section 3.16 of this Agreement.  
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(iii) Developer executes and delivers an acknowledged deed of trust, UCC-1 financing 
statement, and Agreement Containing Covenants Affecting Real Property, 
substantially in the form of Attachment No. 8B, Attachment No. 9, and 
Attachment No. 6, respectively, which shall be recorded against any subdivided 
parcel that includes one or more of the Affordable Units (“Residential Parcel”) 
within one (1) day of recording of the Final Map, and whereupon the Authority 
shall cause the Agreement Containing Covenants to be released in accordance 
with Section 2.3.3.d herein above.  

3.2 Scope of Development 

Developer shall develop the Project on the Property in accordance with the Scope of 
Development (Attachment No. 3) and within the time period set forth in the Schedule of 
Performance (Attachment No. 2). 

3.3 Entitlements  

 It is the responsibility of Developer, without cost to Authority, to ensure that zoning of 
the Property and all applicable City land use requirements will be such as to permit development 
of the Property and construction of the Project and the use, operation and maintenance of such 
Project in accordance with the provisions of this Agreement.  Nothing contained herein shall be 
deemed to entitle Developer to any City permit or other City approval necessary for the 
development of the Property, or waive any applicable City requirements relating thereto.  This 
Agreement does not (a) grant any land use entitlement to Developer, (b) supersede, nullify or 
amend any condition which may be imposed by the City in connection with approval of the 
development described herein, (c) guarantee to Developer or any other party any profits from the 
development of the Property, or (d) amend any City laws, codes or rules.  This Agreement is not 
a development agreement as provided in Government Code Section 65864 et seq.  Without cost 
to Authority, Authority shall provide appropriate technical assistance to and otherwise cooperate 
with Developer in connection with Developer’s obtaining all necessary entitlements, permits and 
approvals for the construction of the Project.   

3.4 Cost of Construction 

The Project Costs, including any and all public improvements and any other permit 
conditions required by the City, shall be the responsibility of and paid by the Developer. 

3.5 Development Schedule 

Within the times established therefore in the Schedule of Performance (Attachment 
No. 2), Developer shall begin and thereafter diligently complete the development contemplated 
herein. 

3.6 Indemnification and Insurance 

 a. As a material part of the consideration for this Agreement, and to the maximum 
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extent permitted by law, Developer shall indemnify, protect, defend and hold harmless the 
Authority and City, and their respective officers, employees, agents, and representatives (the 
“Indemnitees”), with counsel reasonably acceptable to Authority and/or City, from and against 
any and all loss, liability, damage, claim, cost and expense (including reasonable attorneys’ fees, 
court and litigation costs and fees of expert witnesses) resulting or arising from or in any way 
connected to this Agreement including but not limited to the following, provided, however, 
Developer shall not be responsible for (and such indemnity shall not apply to) any loss, liability, 
damage, claim, cost or expense arising to the extent of the gross negligence or willful 
misconduct  of the Indemnitees or material breach of this Agreement by any of the Indemnitees: 

  1. Developer’s pre-development, construction, development, marketing, sale 
or use of the Property in any way; 

  2. Any plans or designs for the Project prepared by or on behalf of 
Developer, including without limitation any errors or omissions with respect to such plans or 
designs; 

  3. Any loss or damage to Authority resulting from any inaccuracy in or 
breach of any representation or warranty of Developer, or resulting from any breach or default by 
Developer under this Agreement; and 

  4. Any loss or damage to Authority and/or City described in Section 3.6(c) of 
this Agreement. 

b. The foregoing indemnities shall not terminate upon Completion but shall survive 
all applicable causes of action that accrued during the indemnification period.  Authority and 
City may, at their election, conduct the defense or participate in the defense of any claim related 
in any way to this indemnification.   If Authority and City choose at their own election to 
conduct their own defense or obtain independent legal counsel in defense of any claim related to 
this indemnification, then Developer shall pay all of the costs related thereto, including, without 
limitation, reasonable attorneys’ fees and costs. In connection therewith, the reasonable value of 
services provided by in-house counsel shall be calculated by applying an hourly rate 
commensurate with the prevailing market rates charged by attorneys in private practice for such 
services. In the event a legal action covered by this Section 3.6 is filed against any of the 
Indemnitees, the Developer shall submit a $20,000 deposit to pay the Indemnified Party’s fees 
and costs in connection with a defense of such action within ten (10) days after the filing of any 
action and shall thereafter replenish the funds in increments of $10,000 when requested by an 
Indemnitee. The foregoing defense and indemnification obligations shall survive the termination 
of this Agreement and shall continue to remain in effect after any or all of the following events:  
Closing, Completion and recordation of any Release of Construction Covenants. 

 c. Prior to the Closing, Developer shall furnish or cause to be furnished to the City 
Risk Manager evidence of the following policies of insurance, naming Developer as insured and 
the Authority and City as additional insureds.  The insurance shall be kept in force for the entire 
term of the Loan. 
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  1. Builder’s Risk/Fire Policies:  Developer shall maintain or cause to be 
maintained a policy or policies of insurance against loss or damage to the Property or the 
improvements and all property of an insurable nature located upon the Property, resulting from 
fire, lightning, vandalism, malicious mischief, riot and civil commotion, and such other perils 
ordinarily included in extended coverage fire insurance policies. Such insurance shall be 
maintained in an amount not less than one hundred percent (100%) of the full insurable value of 
the improvements, as defined herein. 

  2. Rental Income Insurance: Upon completion of the Project, Developer shall 
maintain or cause to be maintained use and occupancy or business interruption or rental income 
insurance against the perils of fire, lightning, vandalism, malicious mischief, riot and civil 
commotion, and such other perils ordinarily included in extended coverage fire insurance 
policies, in an amount that is acceptable to Developer and Authority. 

  3. Liability Insurance:  Developer shall maintain or cause to be maintained 
public liability insurance, to protect against loss from liability imposed by law for damages on 
account of personal injury, including death therefrom, suffered or alleged to be suffered by any 
person or persons whomsoever on or about the Property and the business of Developer on the 
Property, or in connection with the operation thereof, resulting directly or indirectly from any 
acts or activities of Developer or its lessees, or any person acting for Developer, or under its 
control or direction, and also to protect against loss from liability imposed by law for damages to 
any property of any person occurring on or about the Property, or in connection with the 
operation thereof, caused directly or indirectly by or from acts or activities of Developer or its 
tenants, or any person acting for Developer, or under its control or direction.  Such property 
damage and personal injury insurance shall also provide for and protect the Authority against 
incurring any legal cost in defending claims for alleged loss.  Such personal injury and property 
damage insurance shall be maintained in full force and effect during the terms of the Loan in a 
general aggregate amount of not less than Two Million Dollars ($2,000,000); combined single 
limit per occurrence. It is the mutual intent of the parties that the levels of insurance coverage 
described herein shall be and remain comparable to the level of insurance coverage that is 
customary with comparable operations in San Diego County. At any time during terms of the 
Loan, and from time to time, either party may provide notice to the other party that the level of 
insurance being maintained by Developer is no longer comparable to the level of insurance 
coverage that is customary with comparable operations in San Diego County, and request that 
the minimum limit hereinabove designated shall be changed (either increased or decreased) 
accordingly.  The party receiving such request shall not unreasonably withhold its consent to 
such change.  Developer agrees that provisions of this paragraph as to maintenance of insurance 
shall not be construed as limiting in any way the extent to which Developer may be held 
responsible for the indemnification of Authority or the payment of damages to persons or 
property resulting from Developer’s activities, activities of its tenants or the activities of any 
other person or persons for which Developer is otherwise responsible. 

  4. Automobile Insurance: To the extent applicable, at all times prior to 
Completion, Developer shall maintain or cause to be maintained automobile insurance, 
maintained in full force and effect in an amount of not less than $1,000,000 million per accident. 
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  5. Workers’ Compensation Insurance: Developer shall maintain or cause to 
be maintained workers’ compensation insurance issued by a responsible carrier authorized under 
the laws of the State of California to insure employers against liability for compensation under 
the workers’ compensation laws now in force in California, or any laws hereafter enacted as an 
amendment or supplement thereto or in lieu thereof. Such workers’ compensation insurance shall 
cover all persons employed by Developer in connection with the Property and shall cover 
liability within statutory limits for compensation under any such act aforesaid, based upon death 
or bodily injury claims made by, for or on behalf of any person incurring or suffering injury or 
death in connection with the Property or the operation thereof by Developer. Notwithstanding the 
foregoing, Developer may, in compliance with the laws of the State of California and in lieu of 
maintaining such insurance, self-insure for workers’ compensation in which event shall deliver 
to Authority  evidence that such self-insurance has been approved by the appropriate State 
authorities. 

  6. All policies hereunder shall not be subject to cancellation, reduction in 
coverage, or non renewal except after notice in writing shall have been sent by registered mail 
addressed to Authority, to the extent practicable within 30 days but in any event prior to the 
effective date thereof.  All policies name the Authority, the City and Developer as insureds, 
additional insureds, and/or loss payable parties as their interests may appear. 

  7. The term “full insurable value” as used in this Section 3.6 means the 
actual replacement cost (excluding the cost of excavation, foundation and footings below the 
lowest floor and without deduction for depreciation) of the improvements on the Property 
immediately before such casualty or other loss, including the cost of construction, architectural 
and engineering fees, and inspection and supervision. To ascertain the amount of coverage 
required, Developer shall cause the full insurable value to be determined from time to time by 
appraisal by the insurer, by agreement between Developer and Authority or by an appraiser 
mutually acceptable to Authority, the City and Developer, not less often than once every five 
years, if requested by City or Authority. 

  8. All insurance provided under this Section 3.6 shall be for the benefit of 
Developer, Authority and City.  Developer agrees to timely pay all premiums for such insurance 
and, at its sole cost and expense, to comply and secure compliance with all insurance 
requirements necessary for the maintenance of such insurance. Developer agrees to submit 
policies of all insurance required by this Section 3.6, or certificates evidencing the existence 
thereof, to Authority within 30 days prior to the Closing, indicating full coverage of the 
contractual liability imposed hereby. Within thirty (30) days, if practicable, but in any event prior 
to expiration of any such policy, copies of renewal policies, or certificates evidencing the 
existence thereof, shall be submitted to Authority.  All insurance herein provided for under this 
Section 3.6 shall be effected under policies issued by insurers of recognized responsibility, 
licensed or permitted to do business in the State of California and reasonably approved by 
Authority. 

  9. If Developer fails or refuses to procure or maintain insurance as required 
by this Agreement, Authority and City shall each have the right, at their election, and upon five 
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(5) days prior notice to Developer, to procure and maintain such insurance.  The premiums paid 
by the City or Authority shall be  treated  as  a  loan, due  from Developer,  to  be  paid on  the  
first day of the month following the date on which the premiums were paid.  The City or 
Authority shall give prompt notice of the payment of such premiums, stating the amounts paid 
and the name of the insured(s). 

  10. Coverage provided hereunder by Developer shall be primary insurance 
and not contributing with any insurance maintained by the City and/or Authority, and the policy 
shall contain such an endorsement.  The insurance policy or the certificate of insurance shall 
contain a waiver of subrogation for the benefit of the City and/or Authority. 

  11. Developer shall also furnish or cause to be furnished to the Director 
evidence satisfactory to the Director that any contractor, with whom Developer has contracted 
for the performance of the development of the Project, or any of them, carries the insurance 
required by this Section.  

3.7 Authority Approval of Plans 

 3.7.1  The Authority shall have the right to review all plans, drawings and 
related documents (if any) for the development of the Project, including any changes proposed to 
such documents or drawings.  The scope of the Authority’s review and approval (or disapproval) 
shall include, in addition to the items provided for in the Scope of Development, consideration of 
such items as the general architectural appearance, building materials, colors, and landscape 
design. 

 3.7.2 Developer shall submit to the Director for review and the Director shall 
approve or disapprove the plans, drawings and related documents referred to in this Agreement 
within the times required to permit the development of the Property within the time established 
in the Schedule of Performance.  Any disapproval shall state in writing the reasons for 
disapproval and the changes to be made.  Developer, upon receipt of a disapproval based upon 
powers reserved by the Authority hereunder, shall revise such plans, drawings and related 
documents and shall resubmit them to the Authority for approval and disapproval as soon as 
possible after receipt of the notice of disapproval.  Any plans, drawings and related documents 
submitted and approved by the Authority shall not be subject to subsequent approval or 
disapproval.  Upon request by the Developer, the Director shall use his best efforts to provide to 
Developer information regarding the staff’s intention to recommend approval or disapproval of 
any plans, drawings or related documents previously submitted for approval pursuant to this 
Agreement. 

 3.7.3 If Developer desires to make any material change in the plans, drawings or 
related documents after their approval by the Authority, Developer shall submit the proposed 
change to the Director. 

 3.7.4 If any revisions or corrections of plans approved by the Authority are not 
acceptable to other government authority, including the City, having jurisdiction over the 
development of the Property, the Authority shall reasonably cooperate with the Developer to 
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obtain a waiver of such requirements or to develop a mutually acceptable alternative; provided, 
however, that Developer understands and Agrees that any Authority approvals shall not 
constitute or guarantee approvals required by the City or any other governmental authority.  

3.8 Permits 

Before commencement of construction, Developer shall obtain or cause to be obtained 
any and all permits which may be required by the City or any other governmental agencies 
affected by such construction, development, or work.  The Authority agrees to reasonably 
cooperate with Developer as appropriate to assist Developer to obtain such permits. 

3.9 Rights of Access 

Representatives of the Authority shall have the reasonable right of access to the Property 
at normal hours during the period of development for the purposes of this Agreement, including 
but not limited to the inspection of the work being performed. 

3.10 Local, State and Federal Laws 
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Developer shall carry out the construction of the Project on the Property, including, 
without limitation, any and all public works, (as defined by applicable law), if any, in conformity 
with all applicable local, state and federal laws, including, without limitation, all applicable 
federal and state labor laws (including, without limitation, any applicable requirement to pay 
state prevailing wages).  Developer hereby agrees that Developer shall have the obligation to 
provide any and all disclosures, representations, statements, rebidding, and/or identifications 
which may be required by Labor Code Sections 1726 and 1781, as the same may be enacted, 
adopted or amended from time to time, or any other provision of law.  Developer hereby agrees 
that Developer shall have the obligation to provide and maintain any and all bonds to secure the 
payment of contractors (including the payment of wages to workers performing any public work) 
which may be required by the Civil Code, Labor Code Section 1781, as the same may be 
enacted, adopted or amended from time to time, or any other provision of law.  Developer shall 
indemnify, protect, defend and hold harmless the Authority, City and their respective officers, 
employees, contractors and agents, with counsel reasonably acceptable to Authority, from and 
against any and all loss, liability, damage, claim, cost, expense, and/or “increased costs” 
(including labor costs, penalties, reasonable attorneys fees, court and litigation costs, and fees of 
expert witnesses) which, in connection with the development and/or construction (as defined by 
applicable law) of the Project, including, without limitation, any and all public works (if any) (as 
defined by applicable law), results or arises in any way from any of the following: (1) the 
noncompliance by Developer of any applicable local, state and/or federal law, including, without 
limitation, any applicable federal and/or state labor laws (including, without limitation, if 
applicable, the requirement to pay state prevailing wages); (2) the implementation of Chapter 
804, Statutes of  2003; (3) the implementation of Sections 1726 and 1781 of the Labor Code, as 
the same may be enacted, adopted or amended from time to time, or any other similar law; (4) 
failure by Developer to provide any required disclosure representation, statement, rebidding 
and/or identification which may be required by Labor Code Sections 1726 and 1781, as the same 
may be enacted, adopted or amended from time to time, or any other provision of law; and/or (5) 
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failure by Developer to provide and maintain any and all bonds to secure the payment of 
contractors (including the payment of wages to workers performing any public work) which may 
be required by the Civil Code, Labor Code Section 1781, as the same may be enacted, adopted or 
amended from time to time, or any other provision of law.  Developer hereby expressly 
acknowledges and agrees that neither City nor Authority has ever previously affirmatively 
represented to Developer or its contractor(s) for the Project in writing or otherwise, that the work 
to be covered by the bid or contract is not a “public work,” as defined in Section 1720 of the 
Labor Code.  It is agreed by the parties that, in connection with the development and 
construction (as defined by applicable law) of the Project, including, without limitation, any 
public work (as defined by applicable law), if any, Developer shall bear all risks of payment or 
non-payment of state prevailing wages and/or the implementation of Chapter 804, Statutes of  
2003 and/or Labor Code Sections 1726 and 1781, as the same may be enacted, adopted or 
amended from time to time, and/or any other provision of law.  “Increased costs” as used in this 
Section shall have the meaning ascribed to it in Labor Code Section 1781, as the same may be 
enacted, adopted or amended from time to time. The foregoing indemnity shall survive 
termination of this Agreement and shall continue after recordation of the Release of Construction 
Covenants for the Project. 

3.11 Nondiscrimination 

The Developer, for itself, its successors and assigns, agrees that in regards to the 
development provided for in this Agreement, it will not discriminate against any employee or 
applicant for employment because of race, religion, creed, color, national origin, ancestry, 
handicap, sex, sexual orientation, marital status, age or any other protected classification. 

3.12 Disclaimer by Authority  

Except as expressly provided in this Agreement, the Authority shall not undertake or 
assume or have any responsibility or duty to Developer or to any third party to review, inspect, 
supervise, pass judgment upon or inform Developer or any third party of any matter in 
connection with the development of the Property, whether regarding the quality, adequacy or 
suitability of the plans, any labor, service, equipment or material furnished to the Property, any 
person furnishing the same, or otherwise.  Developer and all third parties shall rely upon its or 
their own judgment regarding such matters, and any review, inspection, supervision, exercise of 
judgment or information supplied to Developer or to any third party by the Authority in 
connection with such matter is for the public purpose of improving affordable housing in the 
City and neither Developer (except for the purposes set forth in this Agreement) nor any third 
party is entitled to rely thereon. 

3.13 Covenants of Developer 

Developer covenants for itself and its successors and assigns as follows: 

3.13.1    Equal Opportunity Employment Practices 

 a. Developer certifies and represents that, during the performance of this Agreement, 
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Developer and each of its contractors and subcontractors will adhere to equal employment 
practices to assure that applicants and employees are treated equally and are not discriminated 
against because of their race, religion, creed, color, national origin, ancestry, handicap, sex, 
marital status, or age.  Developer further certifies that it shall not maintain any segregated 
facilities. 

 b. Developer agrees that it shall, in all solicitations or advertisements for applicants 
for employment placed by or on behalf of Developer, state that it is an “Equal Opportunity - 
Affirmative Action Employer” or that all qualified applicants will receive consideration for 
employment without regard to their race, religion, creed, color, national origin, ancestry, 
handicap, sex, marital status, or age. 

 c. Developer agrees that it shall, if requested to do so by Authority, certify that it has 
not, in the performance of this Agreement, discriminated against applicants or employees 
because of their membership in a protected class. 

 d. Developer agrees to provide the Authority with access to, and, if requested to do 
so by the Authority, provide copies of all of its records pertaining to or relating to its 
employment practices, to the extent such records are not confidential or privileged under state or 
federal law. 

 e. Nothing contained in this Agreement shall be construed in any manner so as to 
require or permit any act which is prohibited by law. 

 f. Developer shall include the provisions of this Section 3.13.1 in all of its contracts. 

3.13.2     Compliance with Environmental Laws 

Developer shall comply with all environmental laws and environmental permits 
applicable to the operations of Developer and the ownership or use of the Property, and shall 
immediately pay or cause to be paid all costs and expenses incurred by reason of such 
compliance.  Developer shall keep the Property free and clear of  any  environmental claims or 
liens imposed pursuant to any environmental law, and shall obtain and renew all environmental 
permits required for ownership or use of the Property. 

3.13.3      Environmental Indemnity 

a. Developer’s Warranty 

Developer hereby represents and warrants that the development, construction and uses of 
the Property permitted under this Agreement shall comply with all applicable environmental 
laws.  As part of the development of the Property, Developer shall conduct such tests as 
Developer may deem necessary or appropriate.  Developer shall promptly deliver to the Director 
the results of all environmental studies conducted on the Property.  Developer shall, at its sole 
cost and expense, remove, remediate and/or abate any Hazardous Materials on the Property, as 
required by applicable governmental entities and/or requirements, to develop the Property as 
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contemplated herein.   

b. Environmental Indemnity 

Effective upon the Close of Escrow, Developer agrees to indemnify, defend and hold 
harmless Authority and City and their respective members, officers, agents, employees, 
contractors and consultants, in accordance with the Environmental Indemnity (Attachment 
No. 10).  

c. Developer’s Release 

By execution of this Agreement, Developer hereby waives, releases and discharges the 
Authority, the City, and their respective members, officers, employees, agents, contractors and 
consultants, from any and all present and future claims, demands, suits, legal and administrative 
proceedings, and from all liability for damages, losses, costs, liabilities, fees and expenses 
(including, without limitation, attorneys’ fees) arising out of or in any way connected with the 
Authority’s or Developer’s use, maintenance, ownership or operation of the Property, any 
Hazardous Substances on the Property, or the existence of Hazardous Substances contamination 
in any state on the Property, however the Hazardous Substances came to be placed there, except 
that arising out of the negligence or willful misconduct of the Authority or City or any of their 
employees, officers, agents, contractors or consultants.  Developer acknowledges that it is aware 
of and familiar with the provisions of Section 1542 of the California Civil Code which provides 
as follows:  

“A general release does not extend to claims which the creditor does not know or suspect 
to exist in his favor at the time of executing the release, which if known by him must have 
materially affected his settlement with the debtor.” 

To the extent of the release set forth in this Section 3.13.3, Developer hereby waives and 
relinquishes all rights and benefits which it may have under Section 1542 of the California Civil 
Code.  

3.13.4      Encumbrances and Liens 

Prior to the repayment in full of the Loan, Developer shall not place or allow to be placed 
on the Property, or on any portion thereof, any mortgage, trust deed, encumbrance or lien (other 
than Permitted Mortgages securing the Sources of Funds authorized by this Agreement and the 
Method of Financing); and Developer shall remove, or shall have removed, any levy or 
attachments made on the Property (or any portion thereof), or shall assure the satisfaction thereof 
within a reasonable time.  Developer shall pay, or cause to be paid, prior to delinquency, all 
taxes, assessments, charges and levies imposed by any public authority or utility company which 
are or may become a lien affecting the Deed of Trust; provided, however that Developer shall 
not be required to pay and discharge any such tax, assessment, charge or levy so long as the 
legality thereof shall be promptly and actively contested in good faith and by appropriate 
proceedings.  
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3.14 Holder Not Obligated to Construct the Project 

Permitted Mortgagees shall in no way be obligated by the provisions of this Agreement to 
complete the Project, or to guarantee the completion of the Project.  Nothing in this Agreement 
shall be deemed or construed to permit or authorize any such holder to devote the Property to 
any uses, or to construct any improvements thereon, other than those uses or improvements 
provided for or authorized by this Agreement. 

3.15 Right of the Authority to Satisfy Other Liens on the Property 

Prior to the repayment in full of the Loan, and after Developer has had a reasonable time 
to challenge, cure or satisfy any liens or encumbrances on the Property, or any portion thereof, 
the Authority shall have the right to satisfy any such liens or encumbrances; provided, however, 
that nothing in this Agreement shall require Developer to pay or make provision for the payment 
of any tax, assessment, lien or charge so long as Developer in good faith shall contest the validity 
or amount thereof, and so long as such delay in payment shall not subject the Property (or any 
portion thereof) to forfeiture or sale. 

3.16 Release of Construction Covenants 

Promptly after Completion, the Director or designee shall furnish Developer with a 
Release of Construction Covenants (Attachment No. 12) to cover the release for the Property, 
upon written request by Developer. The Release of Construction Covenants shall be in 
recordable form. The Director or designee shall not unreasonably withhold any such Release of 
Construction Covenants.  The Release of Construction Covenants shall be a conclusive 
determination of satisfactory completion of the construction required by this Agreement upon or 
with respect to the Property, and the Release of Construction Covenants shall so state.   

If Authority refuses or fails to furnish a Release of Construction Covenants after written 
request from Developer, Authority shall, within forty-five (45) days of the written request, 
provide Developer with a written statement of the reasons Authority refused or failed to furnish 
the Release of Construction Covenants.  The statement shall also contain Authority’s opinion of 
the action Developer must take to obtain a Release of Construction Covenants; provided, 
however, that the statement need not contain technical information or instructions.  Failure by the 
Authority to provide the written statement shall be deemed as the Authority’s approval of the 
Release of Construction Covenants.  If the reason for Authority’s refusal to issue a Release of 
Construction Covenants is confined to Developer’s failure to complete specific punch list items 
which cannot immediately be completed due the short-term unavailability of required materials, 
Authority shall issue the Release of Construction Covenants upon the delivery of a deposit or the 
posting of a bond by Developer, first approved in writing by the Authority as to form and 
substance, in favor of the Authority in an amount representing the fair value of the work not yet 
completed.    If   a   bond  is  provided, the  bond  shall  specify  a  deadline for completion of the  

outstanding items, which shall be the earliest reasonable date and shall not be more than ninety 
(90) days after the issuance of the Release of Construction Covenants. 

 
Affordable Housing Agreement 

Page 34 of 46 



 

The Release of Construction Covenants shall not constitute evidence of compliance with 
or satisfaction of any obligation of Developer to any holder of a Permitted Mortgage, or any 
insurer of a Permitted Mortgage securing money loaned to finance the Project, or any part 
thereof, or of Developer’s performance of any obligation under this Agreement other than 
completion of the construction to which the Release of Construction Covenants pertains.  The 
Release of Construction Covenants is not notice of completion as referred to in Section 3093 of 
the California Civil Code. 

ARTICLE 4. USE OF THE PROPERTY 

4.1 Uses 

4.1.1  Generally 

Developer covenants and agrees (for itself, its successors, assigns, and every successor in 
interest to the Property or any part thereof) that Developer, such successors, and such assigns 
shall: 

a. Develop the Property in accordance with the Scope of Development (Attachment 
No. 3.) and devote the Property and the Project to the uses specified in this Agreement and the 
Agreement Containing Covenants (Attachment No. 6).   

 b. Maintain the exterior of the Property in accordance with the Exterior Maintenance 
Plan as described in Section 4.2 of this Agreement. 

 c. Not permit the use of the Project or the Property for any purpose other than 
permitted by this Agreement without the prior written approval of the Authority. 

4.1.2 Affordability Restrictions 

a. Developer covenants and agrees (for itself, its successors, assigns, and every 
successor in interest to the Property or any part thereof) that for a period of fifty-five (55) years, 
beginning from the date of the City’s issuance of a certificate of occupancy for the Project, in 
accordance with the Agreement Containing Covenants: 

  1. Three (3) of the one bedroom Affordable Units to be constructed upon the  
Property shall be rented exclusively to and occupied by Very Low Income Households at an 
Affordable Rent, in accordance with the affordability restrictions set forth in the Agreement 
Containing Covenants; and 

  2. Twenty-six (26) of the one bedroom Affordable Units to be constructed 
upon the Property shall be rented exclusively to and occupied by Low Income Households at an 
Affordable Rent, in accordance with the affordability restrictions set forth in the Agreement 
Containing Covenants.  

  3. One (1) two bedroom unit shall be rented exclusively to the residential 
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property manager for the Property without any income restrictions. 

   4.1.3    Tenant Selection/Rental Rates 

 a. Prior to occupancy of any of the Affordable Units, Developer shall submit a 
written plan describing the proposed Affordable Unit tenant selection process to the Authority 
for its approval or disapproval thereof in writing within the times set forth in the Schedule of 
Performance. 

 b. Prior to occupancy of any of the Affordable Units, Developer shall submit the 
proposed rental rate of each Affordable Unit to the Authority for its approval or disapproval 
thereof in writing within the times set forth in the Schedule of Performance. 

  4.1.4 Parking 

 Developer shall construct thirty (30) residential parking spaces, each of which shall be 
assigned exclusively to one (1) Affordable Unit and to the residential property manager’s unit.  
Developer shall construct nineteen (19) additional parking spaces for the Legion Hall and 
Tavern. 

4.2 Maintenance of the Property 

 4.2.1 Developer shall prepare and submit to the Director (or her designee) for 
review and approval a program (the “Exterior Maintenance Plan”) for the maintenance of the 
exterior of the structures on the Property, in accordance with the Schedule of Performance. 

         4.2.2 The Exterior Maintenance Plan shall describe in reasonable detail the 
standards to be followed in maintaining the exterior of the structures on the Property, including a 
schedule indicating the proposed frequency of each element of maintenance, and shall include, at 
a minimum, the following: periodic cleaning of the exterior of the structures on the Property, 
including windows; removing graffiti; removing debris and waste materials and otherwise 
maintaining outdoor areas of the Property; performing inspections of all exterior features to 
determine whether repairs are required; conducting periodic protective treatments such as rust 
removal and caulking; conducting repairs to facades, roof, doors, windows and other exterior 
features; maintaining fencing and other security devices and systems; and periodic repainting.  
The Exterior Maintenance Plan, including any amendments proposed by Developer, shall be 
subject to the approval of the Director, and shall be made part of the Agreement Containing 
Covenants. 

          4.2.3 For so long as the Deed of Trust remains unsatisfied and of record, 
Developer and its successors and assigns to the Property (the “Owners”) shall maintain the 
exterior of the structures on the Property in accordance with the approved Exterior Maintenance 
Plan.  In the event Owners fail to maintain the exterior of the structures on the Property in 
accordance with the approved Exterior Maintenance Plan, the Authority shall have the right, but 
not the obligation, to enter the Property, correct any violation, and hold the Owners responsible 
for the cost thereof, and such cost, until paid, shall constitute a lien on the Property. 
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                   4.2.4 The Agreement Containing Covenants shall contain appropriate provisions 
implementing this Section 4.2. 

4.3 Obligation to Refrain from Discrimination 

There shall be no discrimination against or segregation of any person, or groups of 
persons, on account of sex, marital status, race, color, religion, creed, national origin or ancestry 
in the sale, lease, sublease, transfer, use, occupancy, tenure or enjoyment of the Property or the 
Project, and  Developer itself (for any person claiming under or through it) shall not establish or 
permit any such practice or practices of discrimination or segregation with reference to the 
selection, location, number, use or occupancy of tenants, lessees, subtenants, sublessees or 
vendees of the Property or the Project. 

4.4 Form of Nondiscrimination and Nonsegregation Clauses 

Developer shall refrain from restricting the rental, sale or lease of the Property or the 
Project, or any portion thereof, on the basis of sex, marital status, race, color, religion, creed, age, 
ancestry or national origin of any person.  All such deeds, leases or contracts shall contain or be 
subject to substantially the following nondiscrimination or nonsegregation clauses: 

 4.4.1 In deeds:  “The grantee herein covenants by and for himself or herself, his 
or her heirs, executors, administrators, and assigns, and all persons claiming under or through 
them, that there shall be no discrimination against or segregation of, any person or group of 
persons on account of any basis listed in subdivision (a) or (d) of Section 12955 of the 
Government Code, as those bases are defined in Sections 12926, 12926.1, subdivision (m) and 
paragraph (1) of subdivision (p) of Section 12955, and Section 12955.2 of the Government Code, 
in the sale, lease, sublease, transfer, use, occupancy, tenure, or enjoyment of the premises herein 
conveyed, nor shall the grantee or any person claiming under or through him or her, establish or 
permit any practice or practices of discrimination or segregation with reference to the selection, 
location, number, use or occupancy of tenants, lessees, subtenants, sublessees, or vendees in the 
premises herein conveyed. The foregoing covenants shall run with the land.” 

Notwithstanding the paragraph, with respect to familial status, paragraph (1) shall not be 
construed to apply to housing for older persons, as defined in Section 12955.9 of the 
Government Code.  With respect to familial status, nothing in paragraph (1) shall be construed to 
affect Sections 51.2, 51.3, 51.4, 51.10, 51.11, and 799.5 of the Civil Code, relating to housing for 
senior citizens.  Subdivision (d) of Section 51 and Section 1360 of the Civil Code and 
subdivisions (n), (o), and (p) of Section 12955 of the Government Code shall also apply to the 
above paragraph. 

 4.4.2 In leases:  “The lessee herein covenants by and for himself or herself, his 
or her heirs, executors, administrators, and assigns, and all persons claiming under or through 
him or her, and this lease is made and accepted upon and subject to the following conditions: 
That there shall be no discrimination against or segregation of any person or group of persons, on 
account of any basis listed in subdivision (a) or (d) of Section 12955 of the Government Code, as 
those bases are defined in Sections 12926, 12926.1, subdivision (m) and paragraph (1) of 

 
Affordable Housing Agreement 

Page 37 of 46 



 

subdivision (p) of Section 12955, and Section 12955.2 of the Government Code, in the leasing, 
subleasing, transferring, use, occupancy, tenure, or enjoyment of the premises herein leased nor 
shall the lessee himself or herself, or any person claiming under or through him or her, establish 
or permit any such practice or practices of discrimination or segregation with reference to the 
selection, location, number, use, or occupancy, of tenants, lessees, sublessees, subtenants, or 
vendees in the premises herein leased.” 

Notwithstanding the above paragraph, with respect to familial status, paragraph (1) shall 
not be construed to apply to housing for older persons, as defined in Section 12955.9 of the 
Government Code.  With respect to familial status, nothing in paragraph (1) shall be construed to 
affect Sections 51.2, 51.3, 51.4, 51.10, 51.11, and 799.5 of the Civil Code, relating to housing for 
senior citizens.  Subdivision (d) of Section 51 and Section 1360 of the Civil Code and 
subdivisions (n), (o), and (p) of Section 12955 of the Government Code shall apply to the above 
paragraph. “The lessee herein covenants by and for himself, his heirs, executors, administrators 
and assigns, and all persons claiming under or through him, and this lease is made and accepted 
upon and subject to the following conditions: 

 4.4.3 In contracts:  The foregoing provisions shall be binding upon and shall 
obligate the contracting party or parties and any subcontracting party or parties, or other 
transferees under this Agreement.  

4.5 Effect and Duration of Covenants 

The covenants established in this Agreement shall, without regard to technical 
classification and designation, be binding on Developer and any successor in interest to the 
Property, or any part thereof, the Project or any part thereof for the benefit and in favor of the 
Authority, their respective successors and assigns.  The Authority shall be the beneficiary of the 
covenants contained in this Article 4 and the Agreement Containing Covenants (the 
“Covenants”). Except as set forth in the following sentence, the Covenants shall remain in effect 
for fifty-five (55) years, in accordance with the Agreement Containing Covenants. The covenants 
against discrimination (set forth in Section 4.3 and 4.4) shall remain in perpetuity. 

ARTICLE 5. DEFAULTS, REMEDIES AND TERMINATION 

5.1 Defaults - General 

 5.1.1 Subject to the extensions of time set forth in Section 6.4, failure or delay 
by any party to perform any term or provision of this Agreement to be performed by such party 
constitutes a default under this Agreement.  The party in default must immediately commence to 
cure, correct or remedy such failure or delay and shall complete such cure, correction or remedy 
with reasonable diligence. 

5.1.2 The complaining party shall give written notice of default to the party in 
default.  Failure or delay in giving such notice shall not constitute a waiver of any default, nor 
shall it change the time of default.  Except as otherwise expressly provided in this Agreement, 
any failures or delays by either party in asserting any of its rights and remedies as to any default 
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shall not operate as a waiver of any default or of any such rights or remedies.  Delays by either 
party in asserting any of its rights and remedies shall not deprive either party of its right to 
institute and maintain any actions or proceedings which it may deem necessary to protect assert 
or enforce any such rights or remedies. 

5.1.3 If a monetary event of default occurs, prior to exercising any remedies 
hereunder, the aggrieved party shall give the party in default written notice of such default.  The 
party in default shall have a period of ten (10) days after such notice is given within which to 
cure the default. 

5.1.4 If a non-monetary event of default occurs, prior to exercising any remedies 
hereunder, the aggrieved party shall give the party in default notice of such default.  If the default 
is reasonably capable of being cured within thirty (30) days, the party in default shall have such 
period to effect a cure prior to exercise of remedies by the aggrieved party.  If the default is such 
that it is not reasonably capable of being cured within thirty (30) days, and the party in default (i) 
initiates corrective action within said period, and (ii) diligently, continually, and in good faith 
works to effect a cure as soon as possible, then the party in default shall have such additional 
time as is reasonably necessary to cure the default, not to exceed ninety (90) days.  

5.1.5 The Authority agrees to accept cures tendered by any Permitted 
Mortgagee or Tax Credit Equity Investor in the Project within the cure periods provided in the 
Note or within the time periods provided in Civil Code Section 2924c, whichever is longer.  
Additionally, in the event the Permitted Mortgagee or Tax Credit Equity Investor is precluded 
from curing a default due to a bankruptcy, injunction, or similar proceeding by or against 
Developer, the Authority agrees to forbear from completing a foreclosure (judicial or 
nonjudicial) during the period during which the Permitted Mortgagee or Tax Credit Equity 
Investor is so precluded from acting, not to exceed 90 days, provided such Permitted Mortgagee 
or Tax Credit Equity Investor are otherwise in compliance with the foregoing provisions. In no 
event shall the Authority be precluded from exercising remedies if its rights become or are about 
to become materially jeopardized by any failure to cure a default. 

5.2 Institution of Legal Actions 

Subject to the notice and cure provisions of Section 5.1, in addition to any other rights or 
remedies (and except as otherwise provided in this Agreement), any party may institute legal 
action to cure, correct or remedy any default, to obtain the specific performance of obligations 
hereunder to enjoin, abate or prevent any further violation or default, to appoint a receiver to 
operate the Property, to require Developer to return any rent amounts received by Developer in 
excess of the amounts permitted hereunder, to recover damages for any default, or to obtain any 
other remedy allowed at law or equity consistent with the purpose of this Agreement.  Such legal 
actions must be instituted in the Superior Court of the County of San Diego, State of California, 
in any other appropriate court of that county, or in the United States District Court for the 
Southern District of California.  
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5.3 Applicable Law 

The laws of the State of California shall govern the interpretation and enforcement of this 
Agreement. 

5.4 Acceptance of Service of Process 

 5.4.1 In the event that any legal action is commenced by any party against the 
Authority, service of process on the Authority shall be made by personal service upon the 
Director, or in such other manner as may be provided by law. 

 5.4.2 In the event that any legal action is commenced by the Authority against 
Developer, service of process shall be made by personal service upon an officer of the Developer  
and shall be valid whether made within or without the State of California, or in such manner as 
may be provided by law. 

5.5 Rights and Remedies Are Cumulative 

Except with respect to rights and remedies expressly declared to be exclusive in this 
Agreement, the rights and remedies of the parties are cumulative, and the exercise by either party 
of one or more of such rights or remedies shall not preclude the exercise by it, at the same or 
different times, of any other rights or remedies for the same default or any other default by the 
other party. 

5.6 Damages 

If any party defaults with regard to any of the provisions of this Agreement, the non-
defaulting party shall serve written notice of such default upon the defaulting party.  If the 
default is not cured within the time provided in Section 5.1, the defaulting party shall be liable to 
the non-defaulting party  for any  damages caused by  such  default, and  the non-defaulting party 
may thereafter (but not before) commence an action for damages against the defaulting party 
with respect to such default. 

5.7 Specific Performance 

If any party defaults with regard to any of the provisions of this Agreement, the non-
defaulting party shall serve written notice of such default upon the defaulting party.  If the 
default is not cured within the time provided in Section 5.1, the non-defaulting party, at its 
option, may thereafter (but not before) commence an action for specific performance of the terms 
of this Agreement pertaining to such default. 

5.8 Termination by Developer 

In the event that the Authority fails to disburse the Loan as provided herein, then this 
Agreement and any rights of Developer in this Agreement may be terminated by Developer by 
giving written notice thereof to the Authority, and neither the Authority nor Developer shall have 
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any further rights against or liability to the other under this Agreement. 

5.9 Termination by Authority 

In the event that any of the following occur, and are not cured within the time provided in 
Section 5.1, then this Agreement and any rights of Developer, or any assignee or transferee, may, 
at the option of the Authority, be terminated and rescinded, and thereafter Developer shall have 
no further rights against the Authority with respect to the Loan: 

 5.9.1 Developer fails to satisfy any of the conditions precedent to Close of 
Escrow and/or disbursement of the Loan, in accordance with Sections 2.3.5 and 2.3.6; or 

 5.9.2 Developer (or any successor in interest) transfers or assigns or attempts to 
transfer or assign this Agreement or any rights therein or in the Property, or any portion thereof, 
or in the Project or any portion thereof, except as provided in this Agreement; or 

 5.9.3 Developer or its general contractor does not begin construction in 
accordance with the Schedule of Performance and proceed continuously with the construction or 
if Developer or its general contractor discontinues the construction for a period of thirty (30) 
days or more for any reason or cause within the control of the Developer; or 

 5.9.4 Any representation or warranty by Developer to the Authority  contained 
herein proves to be materially false or misleading and Developer does not, after receiving written 
notice thereof from the Director, initiate and diligently pursue all actions necessary to make such 
representation or warranty no longer false or misleading; or 

 5.9.5 Developer neglects, fails or refuses to keep in full force and effect any 
permit or approval with respect to the development of the Project, any policy or policies of 
insurance or title insurance, or any other undertakings required hereunder; or 

 5.9.6 Developer is in breach or default with respect to any other covenant or 
obligation of Developer under this Agreement or any Loan Documents; or 

 5.9.7 Any party files a mechanic’s lien or materialman’s lien against the 
Property, or any portion thereof, or the Project or any portion thereof and within thirty (30) 
business days after Developer’s receipt of written notice from the Director of the filing thereof, 
either: (a) the claim set forth therein is not discharged by the Developer, or (b) if the amount 
claimed is disputed in good faith by Developer or Developer’s general contractor, Developer 
fails to obtain and record in the Official Records of the County of San Diego, a mechanic’s lien 
release bond, in form and substance and issued by a surety company acceptable to the Director, 
in a penal sum equal to 1-1/2 times the amount set forth in such claim of lien, whereby the 
Property, or any portion thereof, and the Project or any portion thereof, will be released from 
such lien, and from any action brought to foreclose such lien, in accordance with Section 3143 of 
the California Civil Code, as the same may be amended from time to time; or 

 5.9.8 Developer becomes insolvent or unable to pay its debts as they mature or 
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makes an assignment for the benefit of creditors. 

5.10 Attorney’s Fees and Costs 

If any action or proceeding is brought by a party against the other party under this 
Agreement, whether for interpretation, enforcement or otherwise, each party shall pay for its own 
costs and expenses, including the fees of its attorney and any expert witnesses in such action or 
proceeding.  This provision shall also apply to any post judgment action by either party, 
including without limitation efforts to enforce a judgment.   

ARTICLE 6. GENERAL PROVISIONS 

6.1 Notices 

Formal notices, demands and communications among the Authority and Developer shall 
be sufficiently given if delivered personally, or dispatched by registered or certified mail, 
postage prepaid, return receipt requested, to the respective addresses of the Authority and 
Developer, as provided in Section 1.5 hereof.  Such notices, demands and communications, if 
given in person, shall be deemed given when delivered, and, if given by mail, shall be deemed 
given three (3) business days after deposit in the mail.  Such written notices, demands and 
communications may be sent in the same manner to such other addresses as either party may 
from time to time designate by mail as provided in this Section 6.1. 

6.2 Conflicts of Interest 

 6.2.1 No member, official or employee of the Authority shall have any personal 
interest, direct or indirect, in this Agreement; nor shall any such member, official or employee 
participate in any decision relating to the Agreement which affects his personal interests or the 
interests of any corporation, partnership or association in which he is, directly or indirectly, 
interested. 

 6.2.2 Developer warrants that it has not paid or given, and will not pay or give, 
any third party any money or other consideration for obtaining this Agreement. 

6.3 Nonliability of Authority/City Officials and Employees 

No member, official, employee, attorney or consultant of the Authority and/or City shall 
be personally liable to Developer, or any successor in interest, in the event of any default or 
breach by the Authority or for any amount which may become due to Developer or to its 
successor, or on any obligations under the terms of this Agreement. 

6.4 Force Majeure 

In addition to specific provisions of this Agreement, performance by either party 
hereunder shall not be deemed to be in default where delays or defaults are due to war, 
insurrection, strikes, lock-outs, riots, floods, earthquakes, fires, casualties, Acts of God, acts of 
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the public enemy, epidemics, quarantine restrictions, freight embargoes, lack of transportation, 
governmental restrictions or priority, litigation, unusually severe weather, inability to secure 
necessary labor, materials or tools, delays of any contractor, subcontractor or supplier, acts of the 
other party, acts or failure to act of any public or governmental Authority or entity or any other 
causes beyond the control or without the fault of the party claiming an extension of time to 
perform.  An extension of time for any such cause shall be for the period of the enforced delay 
and shall commence to run from the time the party claiming such extension gives notice to the 
other party, provided notice by the party claiming such extension is sent to the other party within 
thirty (30) days of knowledge of the commencement of the cause.  Times of performance under 
this Agreement may also be extended in writing by the Authority and the Developer. 

6.5 Inspection of Books and Records 

The Authority has the right at all reasonable times to inspect the books and records of 
Developer pertaining to the Property as pertinent to the purposes of this Agreement.   

6.6 Consents and Approvals 

a. Except where this Agreement expressly provides for the approval of either party 
in its discretion, approvals required of the Authority or the Developer shall not be unreasonably 
withheld or delayed. 

b. Except as otherwise expressly provided in this Agreement, approvals or consents 
required of the Authority shall be deemed granted by the written approval of the Director or 
designee.  Notwithstanding the foregoing, the Director or designee may, in his or her sole 
discretion, refer to the governing board of the Authority any item requiring Authority approval.  

6.7 Real Estate Commissions 

Developer represents and warrants to the Authority, and the Authority represents and 
warrants to Developer, that no broker or finder has been engaged by them, respectively, in 
connection with any of the transactions contemplated by this Agreement, or to its knowledge is 
in any way connected with any of such transactions.  Each party will indemnify, save harmless 
and defend the other parties from any liability, cost, or expense arising out of or connected with 
any claim for any compensation made by any person or entity claiming to have been retained or 
contacted by any party in connection with any of the transactions contemplated by this 
Agreement (including, specifically, the sale of the Property to the Developer).  This indemnity 
provision will survive the Closing or any earlier termination of this Agreement. 

6.8.         No Third Party Beneficiaries 

The parties to this Agreement acknowledge and agree that notwithstanding any reference 
in this Agreement to persons or entities other than the Housing Authority, the City or the 
Agency, there shall be no third party beneficiaries under this Agreement. 
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ARTICLE 7. ENTIRE AGREEMENT, WAIVERS AND AMENDMENTS 

This Agreement shall be executed in three (3) duplicate originals, each of which is 
deemed to be an original. 

All waivers of the provisions of this Agreement must be in writing and signed by the 
appropriate authorities of the Authority or the Developer, and all amendments hereto must be in 
writing and signed by the appropriate authorities of the Authority and the Developer.  This 
Agreement and any provisions hereof may be amended by mutual written agreement by 
Developer and Authority and such amendment shall not require the consent of any other fee 
owner, tenant, lessee, easement holder, licensee, mortgagee, trustee, beneficiary under a deed of 
trust, or any other person or entity having an interest in the Property, except as otherwise 
expressly provided in this Agreement. 

This Agreement, including all attachments and addenda hereto, constitutes the entire 
understanding and agreement of the parties. 
 
ARTICLE 8. TIME FOR ACCEPTANCE OF AGREEMENT BY AUTHORITY; DATE OF  
                        AGREEMENT 

 This Agreement, when executed by Developer and delivered to the Authority, must be 
authorized, executed and delivered by the Authority within forty-five (45) days after this 
Agreement is signed by Developer or this Agreement may be terminated by Developer on 
written notice to the Authority. 

This Agreement may be executed in counterparts and when so executed, each such 
counterpart will constitute an original document and such counterparts will constitute one and 
the same agreement. 

 

[Signatures begin on following page.] 
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IN WITNESS WHEREOF, the Authority and Developer have executed this Agreement 
as of the date first set forth hereinabove. 

 
IMPERIAL BEACH HOUSING  
AUTHORITY  

 
      By:______________________________ 

Gary Brown, Director 
 
 
 
ATTEST: 
 
By:_______________________________ 

Authority Secretary 
 
 
REVIEWED AND APPROVED  
AS TO FORM: 
 
AUTHORITY GENERAL COUNSEL  
 
By:      
 Jennifer Lyon 
 
KANE, BALLMER & BERKMAN 
 
By:_______________________________ 

Authority Special Counsel 
Susan Y. Cola 

 
 

[Signatures continue on following page] 
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THE POST BY HDC, LP  
 
By: HITZKE DEVELOPMENT CORPORTION, a 
California Corporation   
 
 
____________________________________ 

Ginger Hitzke 
Its: President 

 



 

ATTACHMENT NO. 1 
 

LEGAL DESCRIPTION 
 

REAL PROPERTY IN THE CITY OF IMPERIAL BEACH, COUNTY OF IMPERIAL, STATE 
OF CALIFORNIA, DESCRIBED AS FOLLOWS: 

PARCEL A: APN 626-242-09 

THE EAST 50 FEET OF LOTS 15 TO 19, INCLUSIVE, OF BLOCK 20, EXCEPTING THE 
SOUTHERLY 10 FEET OF SAID LOT 19, OF SOUTH SAN DIEGO, IN THE CITY OF 
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF THE COUNTY RECORDER OF 
SAN DIEGO COUNTY, JULY 5, 1887. 

 

PARCEL B: APN 626-242-24 

LOTS 15 TO 19 INCLUSIVE IN BLOCK 20 OF SOUTH SAN DIEGO, IN THE CITY OF 
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF THE COUNTY RECORDER OF 
SAN DIEGO COUNTY, JULY 5, 1887. 

TOGETHER WITH THAT PORTION OF THE EASTERLY 10 FEET OF FLORENCE 
STREET ADJOINING SAID LOTS ON THE WEST AS CLOSED AND VACATED BY THE 
CITY COUNCIL OF THE CITY OF IMPERIAL BEACH, BY RESOLUTION NO. 1439, ON 
SEPTEMBER 17, 1968 AND RECORDED AS FILE NO. 193034, IN THE OFFICE OF THE 
COUNTY RECORDER OF SAN DIEGO COUNTY ON NOVEMBER 4, 1968 OF OFFICIAL 
RECORDS. 

EXCEPTING THEREFROM THE EASTERLY 50 FEET OF SAID LOTS 15, 16, 17, 18 AND 
19. 

ALSO EXCEPTING THEREFROM THE SOUTHERLY 10 FEET OF SAID LOT 19. 

 

PARCEL B1: 

AN EASEMENT AND RIGHT OF WAY FOR THE INSTALLATION, CONSTRUCTION, 
OPERATING, MAINTENANCE AND REPAIR OF A SEWER PIPE LINE OVER THE 
NORTHERLY 6 FEET OF THE EASTERLY 50 FEET OF LOT 15 IN BLOCK 20 OF SOUTH 
SAN DIEGO, IN THE CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF 
CALIFORNIA, ACCORDING TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF 
THE COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 5, 1887, AS SAID 
EASEMENT IS DESCRIBED IN DEED TO W.H. GREENWELL, ET UX, RECORDED 

 



 

DECEMBER 29, 1954 IN BOOK 5478, PAGE 318 OF OFFICIAL RECORDS. 

 

PARCEL C: APN 626-242-23 

LOTS 13 AND 14 IN BLOCK 20 OF SOUTH, IN THE CITY OF IMPERIAL BEACH, 
COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO MAP THEREOF 
NO. 133, FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO 
COUNTY, JULY 5, 1887. 

TOGETHER WITH THAT PORTION OF THE EASTERLY 10 FEET OF FLORENCE 
STREET, VACATED AND CLOSED TO PUBLIC USE BY RESOLUTION NUMBER 1439 
OF CITY COUNCIL OF THE CITY OF IMPERIAL BEACH, RECORDED ON NOVEMBER 
4, 1968 AS INSTRUMENT NO. 193024 OF OFFICIAL RECORDS.  
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 ATTACHMENT NO. 2 
 
 SCHEDULE OF PERFORMANCE 
 
 
I. GENERAL PROVISIONS 
 
1. Submission - Schematic/Design Development  

Drawings.  Developer shall prepare and submit 
to Authority the schematic/design development 
drawings for the Property.  
 

 Within fourteen (14) days prior to 
consideration of the Agreement by the 
Authority.  
 

2. Execution of Agreement by Authority. Authority 
shall hold a public meeting on the Agreement, 
and, subject to making any requisite findings, 
authorize execution and execute and deliver the 
Agreement to Developer. 
 

 Within forty-five (45) days after 
submission of executed Agreement by 
Developer which submission shall 
occur on or before December 31, 2011. 
 

3. Approval - Schematic Drawings.  Authority shall 
approve or disapprove the schematic/design 
development drawings for the Property. 
 

 Concurrently with Authority 
consideration of the Agreement. 

4. Submission - Architect, Landscape Architect and
Civil Engineer.  Developer shall submit to
Authority for approval of the names and qualifi-
cations of its architect, landscape architect, and
civil engineer. 
 

 Within thirty (30) days following 
execution of the Agreement by the 
Authority. 
 
 

5. Approval - Architect, Landscape Architect and
Civil Engineer.  Authority shall approve or
disapprove the architect, landscape architect, and
civil engineer. 
 

 Within fifteen (15) days following 
receipt by the Authority. 
 

6. Submission – Final Construction Drawings and
Specifications.  Developer shall prepare and
submit to Authority for approval the final 
construction drawings and specifications for
development of the Project in accordance with the
Agreement. 
 

 Within sixty (60) days prior to the 
scheduled date for the Close of Escrow.

7 Approval – Final Construction Drawings and 
Specifications.  Authority shall approve or
disapprove the final construction drawings and 
specifications for development of the Project in

 Not later than the scheduled date for the 
Close of Escrow. 
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accordance with the Agreement. 
 

II. FINANCING COMMITMENTS 
 

1. Award of Tax Credits.  Developer shall apply for 
and obtain a TCAC allocation of Tax Credits for 
the Project. 

 Developer shall apply for Tax Credits in 
the 2011 TCAC application cycle. If the 
Developer is not successful, Developer 
shall re-apply for subsequent rounds in 
the 2012 TCAC application cycle.  Either 
party may terminate the Agreement if 
Developer has not been awarded Tax 
Credits on or before December 31, 2012.
 

2.Evidence of Financing.  Developer shall submit 
to Authority evidence of financing described in 
the Agreement. 
 

 Within one (1) month prior to the Close 
of Escrow. 
 

3.Approval of Financing.  Authority shall approve 
or disapprove the evidence of financing. 

 Within one (1) month after submittal to 
Authority, but in no event later than the 
Close of Escrow. 
 

III. DEVELOPMENT 
 
1. Receipt of Entitlements.  Developer shall obtain all

entitlements necessary for the development of the
Property in accordance with the Agreement. 
 

 Within thirty (30) days prior to Close of 
Escrow.  

2. Execution of Loan Documents and Agreement
Containing Covenants.  Developer shall execute
the Loan Documents and Agreement Containing
Covenants, as applicable. 
  

 Within five (5) days prior to Close of 
Escrow.  
 

3. Close of Escrow.  Developer shall have satisfied all
conditions precedent to Close of Escrow, as
required by Section 2.3.5 of the Agreement.  
 

 Within one hundred (100) days of the 
allocation of tax exempt bonds from the 
California Debt Limit Allocation 
Committee. 
 

4. Commencement of Construction.  Developer shall
commence the construction of the Property. 

  

 

Within thirty (30) days after the Close of 
Escrow. 

5. Management Plan.  Developer shall submit a
Management Plan for Authority review and

 Within thirty (30) days prior to the 
issuance of the Release of Construction 
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approval. 
 

Covenants.  

6. Exterior Maintenance Plan.  Developer shall
submit an Exterior Maintenance Plan for Authority
review and approval. 

 Within thirty (30) days prior to the 
issuance of the Release of Construction 
Covenants. 
 
 

7. Tenant Selection.  Developer shall submit a tenant
selection plan for the Affordable Units for
Authority review and approval. 
 

 Within thirty (30) days prior to 
commencement of pre-leasing, but no 
later than the issuance of the Release of 
the Construction Covenants.  
 

8. Rental Rates. Developer shall submit a rental rate
plan for the Affordable Units for Authority review 
and approval. 
 

 Within thirty (30) days prior to 
commencement of pre-leasing, but no 
later than the issuance of the Release of 
the Construction Covenants.  
 

9. Commencement of Pre-Leasing.  Developer shall
commence pre-leasing of the Affordable Units. 
 

 Within sixteen (16) months after 
commencement of construction, but no 
later than the issuance of the Release of 
Construction Covenants. 
 

14. Completion of Construction.  Developer shall 
complete construction of the improvements on 
the Property. 
 

 Within eighteen (18) months after 
commencement of construction. 
 

15. Occupancy. Project to reach 95% occupancy.  Within three (3) months after 
completion of construction. 
 

 
IV. TAKE-OUT FINANCING 
 
1. Cost Certification.  Developer shall deliver to 

Authority its cost certification, prepared by a 
CPA acceptable to Authority. 
 

 Within six (6) months after the issuance 
of the Release of Construction Covenants 
and prior to Conversion. 
 

2. Take-Out Financing.  Developer shall either take 
out the construction loan with a permanent loan, 
or covert the construction loan (“Conversion”). 
 

 As required by lender/investor 
agreements but in no event later than 
within nine (9) months after issuance of 
the Release of Construction Covenants. 
 

3. True Up.  Developer shall pay interest, then 
principal on Authority Loan to the extent of Cost 
Savings or Additional Proceeds. 

 Currently with Conversion. 
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4. Subordination of the Authority Leasehold Deed 
of Trust.  Authority shall subordinate its deed of 
trust to the deeds securing Developer’s 
permanent financing. 
 

 Currently with Conversion. 

 
 

NOTES: 
 

1. It is understood that this Schedule of Performance is subject to all of the terms and conditions of 
the text of the Agreement.  The summary of the items in this Schedule of Performance is not 
intended to supersede or modify the more complete description in the text; in the event of any 
conflict or inconsistency between this Schedule of Performance and the text of the Agreement, the 
text shall govern. 

 
2. The time periods set forth in this Schedule of Performance may be altered or amended only by 

written agreement signed by the Developer and the Authority.  The Director shall have the 
authority to approve extensions of time without action of the Authority’s governing board, not to 
exceed a cumulative total extension of one (1) year. 
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 ATTACHMENT  NO. 3 
 
 SCOPE OF DEVELOPMENT 
 
 
I. GENERAL DESCRIPTION 
 

This is the Scope of Development attached to the Affordable Housing Agreement 
(“Agreement”) by and between the IMPERIAL BEACH HOUSING AUTHORITY, a public body, 
corporate and politic (“Authority”) and THE POST BY HDC, L.P., a California limited partnership 
(“Developer”).  Any capitalized term not otherwise defined herein shall have the meaning ascribed 
to such term in the Agreement. 

The Property is comprised of three parcels located at 1268 Palm Avenue (“Parcel A”), 1252 
Palm Avenue (“Parcel B”), and 655 Florence Street (“Parcel C”), within the City of Imperial 
Beach, California (“City”).  Parcel A contains the existing Legion Hall and Tavern, which is owned 
by the American Legion.  Parcel B contains an existing apartment complex owned and operated by 
the American Legion.  Parcel C contains a single family residence.  As a condition to Closing, 
Developer shall (i) enter into a fifty-five (55) year ground lease with the American Legion to gain 
site control of Parcel A and Parcel B and (ii) acquire Parcel C in fee.   Developer shall then construct 
improvements on the Property (“Improvements”), as set forth below.   

 
Developer shall be responsible for providing all parking appropriate and necessary for the 

proposed development of the Property along with appropriate landscaping, all in accordance with 
applicable City regulations and standards.  The Improvements shall be of high architectural quality, 
well landscaped, and effectively and aesthetically designed.  The shape, scale, exterior design, and 
exterior finish of the Improvements must be consistent with, visually as well as physically related to, 
and an enhancement to the adjacent neighborhood.  The City’s issuance of a building permit for the 
project Improvements shall be deemed the City’s determination that the Improvements satisfy the 
foregoing standard.  
 
II. IMPROVEMENTS 
 

A. General 
 

The Improvements shall consist of the demolition and clearance of existing structures on the 
Property construction and the construction of a 30-unit residential apartment development over a 
replacement American Legion Hall, with thirty (30) parking spaces assigned exclusively for the 30-
unit apartment development and nineteen (19) parking spaces assigned exclusively to the American 
Legion.    

 
B. On-Site Demolition and Clearance 
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Developer shall demolish, salvage, clear, grub and remove (as called for in the approved 
construction plans) existing buildings, pavements, walks, curbs, gutters and improvements.  
Developer shall remove, plug and/or crush in place utilities, such as storm sewers, sanitary sewers, 
water systems, electrical overhead and underground systems and telephone and gas systems located 
on the Property, as may be required following any necessary relocation of utilities. 

 
C. Compaction, Finish Grading and Site Work 
 
Developer shall compact, finish grade and do such site preparation as is necessary for the 

construction of the Improvements. 
 

D. The Improvements 
 

Developer shall be responsible for construction of all the Improvements listed below to the 
specifications and acceptance of the Authority consistent with the approved basic concept drawings. 
  

 
E. Project Improvements 
 

1. Apartment Units 

Twenty-nine (29) of the apartment units shall be one-bedroom units and one 
(1) apartment unit shall be a two-bedroom unit for the residential apartment 
manager. Each one-bedroom unit shall contain a kitchen equipped operable 
oven, stovetop, and refrigerator, one full bathroom (vanity sink, toilet, 
shower/tub),  living room, and dining room area.   

     
2. Common Areas 

 
Common areas shall consist of a central courtyard, barbeque area, and lawn.   

 
III. PUBLIC IMPROVEMENTS 
 

If applicable, Developer shall be responsible for the financing and constructing of all of the 
on-Property and, off-Property public improvements necessary for the development of the Property 
(the “Public Improvements”).  If applicable, the Public Improvements shall be constructed and 
developed in accordance with plans reviewed and approved by the Authority and the City, as 
appropriate. 
 
IV. EASEMENTS 
 

Developer shall grant and permit all necessary and appropriate easements and rights for the 
development of the Property and rights of vehicular access, pedestrian access and all utility services 
on such terms and conditions as Authority and Developer may agree. 
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V. ENVIRONMENTAL REVIEW 

 
Developer shall be responsible for causing the preparation of all environmental review and 

documents necessary for the development of the Property.  In addition, Developer shall be 
responsible for certification of any environmental documents in connection with the approval of the 
development provided for herein.  Developer shall be responsible for the payment of all such 
environmental costs and shall fully comply with all mitigation measures set forth therein.  
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Totals Per Unit Comment
I. Direct Costs (1)

Off-Site Improvements (2)(3) $115,496 $3,850 $5 Per SF Site  
On-Sites/Landscaping (3)(4) $386,912 $12,897 $16 Per SF Site  
Parking $0 $0 Included above
Shell Construction - Residential (3) $2,477,395 $82,580 $138 Per SF GBA  - Res.
Shell Construction - American Legion (3) $436,576 $14,553 $120 Per SF GBA - Am.Legion
PV/Solar/Green Roof (3) $288,741 $9,625 $13 Per SF GBA  
FF&E $125,000 $4,167 Allowance
Contingency $269,048 $8,968 7.0% of Directs

Total Direct Costs $4,099,168 $136,639 $190 Per SF GBA

II. Indirect Costs
Architecture & Engineering $796,625 $26,554 19.4% of Directs 
Permits & Fees (2) $225,000 $7,500 $10 Per SF GBA
Legal & Accounting $275,000 $9,167 6.7% of Directs 
Taxes & Insurance $82,906 $2,764 2.0% of Directs 
Developer Fee $762,515 $25,417 18.6% of Directs  
Marketing/Lease-Up $60,000 $2,000 1.5% of Directs
Contingency $86,651 $2,888 3.9% of Indirects

Total Indirect Costs $2,288,697 $76,290 55.8% of Directs

III. Financing Costs
Loan Fees $269,000 $8,967 6.6% of Directs  
Interest During Construction $150,000 $5,000 3.7% of Directs
Predevelopment Loan Interest $25,000 $833 0.6% of Directs
Title/Recording/Escrow $40,000 $1,333 1.0% of Directs
TCAC/Syndication Fees $75,000 $2,500 1.8% of Directs
Operating Lease-Up/Reserves $150,000 $5,000 3.7% of Directs

Total Financing Costs $709,000 $23,633 17.3% of Directs

IV. Total Costs Excluding Land $7,096,865 $236,562 $329 Per SF GBA 

V. Acquisition Costs
Site Acquisition - American Legion $250,000 $8,333 $69 Per SF GBA - Am.Legion
Site Acquisition - 655 Florence St. $325,000 $10,833 $43 Per SF - Florence St.
Relocation  $180,000 $6,000 $30,000 Per Existing Unit

Total Acquisition Costs $755,000 $25,167 $31 Per SF Site

VI. Total Costs Including Land $7,851,865 $261,729 $364 Per SF GBA
Or Say (Rounded) $7,852,000

(1) Does not assume payment of prevailing wages.
(2) Per Developer, not verified by KMA or City.
(3) Includes pro-rated allocation of Contractor's Profit, Overhead, General Conditions, and Bonds.
(4) Includes demolition costs.

PROJECT BUDGET

Prepared by: Keyser Marston Associates, Inc.
Filename: i:Imperial Beach\American Legion Pro Forma_v6;10/4/2011;rks



 

ATTACHMENT NO. 4A 
 

PREDEVELOPMENT PROJECT BUDGET  
 

[BEHIND THIS PAGE] 

 



‘The Post’ September 29, 2011
Predevelopment Loan

Description Amount

Complete Building Drawings (Conceptual Drawings for
Discretionary Reviews and Construction Drawings prior to
construction loan closing including Architectural, Mechanical,
Electrical, Plumbing, Title-24, Green Building Services, Landscape
Architect)

$195,000

Complete Civil Drawings & Studies (Conceptual Drawings
for Discretionary Reviews and Construction Drawings prior to
construction loan closing)

$50,000

Architectural & Engineering Reimbursable Expenses
(plans, studies, mileage, etc.)

$1,500

Dry Utility Consultant (construction drawings) $12,500

Legal Fees (OPA; Organizational Costs; American Legion Legal) $125,000

Accounting (Eligible Basis Certification, Tax Credit Application
Review)

$4,000

Government Fees (discretionary fees, plan check fees, permit
fees, tax credit fees)

$102,500

Solar Design (design / build) $2,500

Appraisal & Market Study $12,000

Relocation $45,000

Project Management (by Developer) $0

TOTAL: $550,000
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 ATTACHMENT NO. 5  
 
 METHOD OF FINANCING  
 
This is the Method of Financing attached to the Affordable Housing Agreement (“Agreement”) by 
and among the IMPERIAL BEACH HOUSING AUTHORITY, a public body, corporate and 
politic (“Authority”) and THE POST BY HDC, L.P., a California limited partnership 
(“Developer”), pertaining to the acquisition and construction of a 30-unit affordable rental 
residential housing on the Property. Any capitalized term not otherwise defined herein shall have 
the meaning ascribed to such term in the Agreement. 
 
 1. Total Project Costs.  The parties estimate that the cost of the development of the 
Affordable Units (including one unrestricted manager’s unit) will be approximately $7,851,865, to 
be provided as follows in Section 2 of this Method of Financing. 
 
 2. Sources of Financing.  The parties anticipate that the Project Costs shall be 
financed with a combination of loans and Developer's Equity, as set forth in the following chart 
and as described below (the “Sources of Financing”): 
 
Source of Funds Construction  Permanent 
    
Tax Exempt-Bonds $3,500,000  $1,300,000 
Authority Loan  $3,849,000  $3,849,000 
Tax Credits    
 Deferred Developer Fee/Income  $178,423   
 Solar Rebates   $40,000 
            Equity $324,442  $2,306,019 
    
      TOTAL FINANCING $7,851,865  $7,851,865 

 
3. Sources of Construction Financing .  The parties anticipate that the Project 

Costs shall be financed during the construction period with the following combinations of funds. 
Developer must make every reasonable effort to structure the terms of the construction financing in 
a way that will minimize the amount of the Authority Loan. 
 

(a) Construction Loan.  A construction loan in the approximate original 
principal amount of $3,500,000 during the construction period (the 
“Construction Loan”) shall be used as part of the construction financing 
(and may be part of the permanent financing) consistent with the chart set 
forth above and shall be secured by one or more senior priority deeds of 
trust on the Property (the beneficiaries of which shall include the 



Construction Lender, any credit enhancer or guaranty facility, referred to 
herein collectively as the “Senior Lenders”). 

 
(b) Authority Loan.  A construction/permanent loan from the Authority in the 

original principal amount of THREE MILLION EIGHT HUNDRED AND 
FORTY NINE THOUSAND DOLLARS AND NO CENTS ($3,849,000.00) 
(the “Authority Loan”), subject to the following: 

 
   (1) The term shall commence upon the Close of Escrow; 
 

(2) In addition to the Parcel B Deed of Trust and the Parcel C Deed of 
Trust recorded against the fee interest in Parcel B and Parcel C, 
respectively, the Authority Loan shall be secured by a leasehold deed 
of trust that is in second priority, subordinate only to the 
Construction Loan;  

 
(3) The outstanding balance of the Authority Loan shall bear simple 

interest at the rate of three percent (3%) per annum. 
 
(4) The Authority Loan shall be repaid as follows:  

 
(A) 50% of Residual Receipts shall be paid on an annual basis to 

Authority and applied as they are received to the outstanding 
balance of principal and interest of the Authority Loan; 

 
(B) the remaining outstanding balance together with all accrued 

interest thereon shall be due and payable at the fifty-fifth 
(55th) anniversary of the conversion to permanent financing 
(“Conversion”). 

 
(5) In addition, the Authority Loan shall be subject to prepayment equal 

to any “Cost Savings” or “Additional Proceeds” (defined in 
subparagraph (b)(7) of this Section 3, below). 

 
(6) The obligation to repay the Authority Loan shall be evidenced by the 

Authority Promissory Note substantially in the form attached to the 
Agreement as Attachment No. 7. 

 
 (7) Gap Assistance.  The parties acknowledge that the Authority Loan is 

intended to be gap assistance for the construction of the Affordable 
Units, not to exceed the amount needed to bridge the gap between the 
total Project Costs (as defined herein) and the maximum loans 
obtainable by Developer plus Developer's Equity (as defined herein), 
but in any event not to exceed the dollar amounts set forth in this 
Method of Financing.  The proceeds of the Authority Loan shall be 
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used exclusively to pay Project Costs of the Affordable Units 
(including the one unrestricted manager’s unit) as identified in the 
Authority-approved Project Budget attached to the Agreement as 
Attachment No. 4.   In addition to the Conditions set forth in the 
Loan Agreement at Section 2.3.4 therein, the Authority Loan shall be 
subject to reduction/repayment as follows: 

 
 (A) Cost Savings.  In the event the actual amount of the Project 

Costs is less than provided in the Project Budget (“Cost 
Savings”), then the principal amount of the Authority Loan 
shall be reduced by 100% of the difference between budgeted 
and anticipated Project Costs, less the reduction in 
Developer’s Tax Credit Equity as a result of such reduction 
in Project Costs determined within the times and manner set 
forth in the Schedule of Performance.     

 
 (B) Additional Proceeds.  In the event any of the financing 

sources (excluding deferred developer fee) are greater than the 
respective amounts set forth herein (“Additional Proceeds”) 
then such Additional Proceeds shall first be used to pay any 
increase in Project Costs first approved in writing by the 
Authority (or otherwise permitted without Authority approval 
pursuant to Section 3 hereof), and then any remaining funds 
shall be used to reduce the Authority Loan by an amount 
equal to 75% of such remaining funds.  Additional Proceeds 
shall be deemed to exist to the extent Developer obtains (i) a 
Construction Loan in a principal amount in excess of 
$3,500,000, (ii) any additional grant or loan funds 
(including, without limitation, energy efficiency rebates) 
and/or (iii) equity raised from the sale of Low Income 
Housing Tax Credits in excess of $2,306,019.   

 
(8) The timing and proportions of the disbursements of the Authority 

Loan by the Authority, including retentions and holdbacks, shall be 
as set forth in accordance with a disbursement agreement among the 
Agency, Construction Lender and Developer substantially in form 
and substance attached to the Loan Agreement as Attachment No. 
“16” (the “Disbursement Agreement”).   

 
(c) Developer’s Equity.  Equity from the Developer (the “Developer Equity”), 

consisting of the following: 
 



(1) Approximately $2,306,019, to be provided by the Tax Credit Equity 
Investor or the California Tax Credit Allocation Committee, derived 
from the Low Income Housing Tax Credit Program, which shall 
include approximately $324,442 to be disbursed during the 
construction period and the balance to be disbursed following 
Completion; 

 
(2) A deferred portion of the Developer Fee, in the amount of 

approximately $178,423 (the “Deferred Developer Fee”) of which 
$0.00 will be paid to Developer at conversion of the construction 
loan and $178,423  will be paid to Developer to the extent available 
from the gross cash flow of the Project. 

 
(3) Developer shall be responsible for providing all other funds which 

may be needed to pay for development costs for the Affordable Units 
and for cost overruns and contingencies not otherwise funded by the 
construction financing or the Authority Loan.  The first source of 
such funds shall be through deferral of a portion of the Developer 
Fee for the Project. 

 
Developer Equity described in this paragraph (c) shall consist of 
funds provided by Developer or borrowed so long as repayment is 
not secured by any deed of trust on the Property. 

 
4. Sources of Permanent Financing. The parties anticipate that the Project Costs 

shall be financed during the permanent period with the following combinations of funds.  
Developer must make every reasonable effort to structure the terms of the permanent financing in a 
way that will minimize the amount of the Authority Loan.  
 

(a) A permanent loan in the approximate original principal amount of 
$1,300,000 (the “Permanent Loan”), secured by one or more senior priority 
deed of trust (the beneficiaries of which shall include the Permanent Lender, 
any credit enhancer or permanent financing guaranty facility, referred to 
herein collectively as the “Senior Permanent Lenders”, and, together with the 
Senior Construction Lenders, described above, referred to as the “Senior 
Lenders”). If the initial principal amount of the Permanent Loan is reduced 
to less than $1,300,000, the Developer shall be responsible to fund the 
shortfall with a further deferral of its Developer Fee or such other sources or 
cost savings as not adversely impact payments due to the Authority under 
the Authority Note. 

 
(b) The Authority Loan, as described in paragraph (b) of Section 3, above 

(subject to adjustment to reflect any Cost Savings or Additional Proceeds, 
described in subparagraph (c)(7) of Section 3, above. 
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(d) Developer Equity, as described in paragraph (c) of Section 3, above. 
 
 5. Project Budget.  The parties anticipate that all Project Costs for the Affordable 
Units shall be as set forth in the Project Budget attached to the Agreement as Attachment No. 4 
(the “Project Budget”), incorporated herein by this reference.  Any change order in excess of One 
Hundred Thousand Dollars ($100,000) or any amendment to the total Project Budget (collectively 
referred to as a “Revision”) shall require the approval of the Director or designee, in addition to any 
approval required by any Senior Lender; provided that the principal amount of the Authority Loan 
shall not be amended without the express approval of the governing body of the Authority in its sole 
and absolute discretion. Except as provided in the previous sentence, the Director or designee shall 
not unreasonably withhold approval of any requested Revision for which the Senior Lender’s approval 
is not required, under the terms of the Senior Loan documents, or which has been approved by the 
Senior Lender if, within fifteen (15) working days after receipt of the request, Authority receives 
such explanation and/or back-up information as was received and relied upon by the Senior Lender 
in connection with its approval of the Revision, and if the following conditions are satisfied: 
 

(a) to the extent the Revision is limited to a reallocation of budgeted funds 
among Project Budget line items without any increase in the total Project 
Budget or the Authority Loan, (i) the funds in the line item(s) to be 
reduced remain sufficient for completion of the Project, and (ii) the 
requested increase in one or more line item(s) is to be used to pay 
approved costs; and 

 
(b) to the extent the Revision involves an increase in the total Project Budget, 

(i) additional funds in an amount equal to the increase in the total Project 
Budget will be provided by Developer or the Senior Lender and (ii) the 
requested increase in the Project Budget is to be used to pay approved costs. 

 
Upon approval of any Revision, the Project Budget shall be replaced by the approved revised Project 
Budget. 
 
The Project Budget shall contain a cost breakdown for each component cost for the development 
of the Affordable Units, which shall be subject to the prior written approval of the Director or 
designee.  
 
 6. Evidence of Financing.  The sum of the sources of construction financing 
described in Section 3, above, shall be sufficient at all times to pay all Project Costs as set forth in the 
most recently approved Project Budget, and the sum of the sources of Permanent financing 
described in Section 4, above, shall be at least equal at all times to the sum of the Construction-
period sources of funds plus all other Project Costs.  Within the time provided therefor in the 
Schedule of Performance, Developer shall submit, for approval by the Director or designee, 
evidence of such financing, including all documents required by the Construction Lender relating 
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to the Construction Loan and all documents evidencing the availability of permanent financing 
upon completion of the Project. The Director or designee shall not unreasonably withhold his or 
her approval.  Developer shall provide written certification to the Authority that such financing 
documents are correct copies of the actual documents to be executed by Developer on or before the 
Closing Date.  To the extent that the sum of the sources of funds described in Section 2, above, is 
insufficient to pay all Project Costs, Developer shall demonstrate the availability prior to the 
Closing of increased Developer's Equity (including Developer Fee deferral) at least equal to the 
shortfall. 
 
 7. Subordination.  The Authority Deed of Trust shall be subordinate to the lien of any 
deed of trust in favor of any Senior Lender in connection therewith and any regulatory agreement 
to be recorded in connection the Low Income Housing Tax Credit. Notwithstanding the preceding 
sentence, the Authority Loan shall not be subordinated to such increased amount of any permanent 
financing sources beyond the sources and respective amounts allowed by this Method of 
Financing, without the prior written approval of the Authority.  Prior to the recordation of the 
Authority Deed of Trust, the Director or designee shall execute such subordination agreements as 
may be necessary to subordinate the Authority Deed of Trust to the lien of any Senior Deed of Trust, 
provided such subordination agreements are reasonably acceptable to the Director or designee and 
provided that the Authority shall not subordinate the affordability covenants for the Affordable Units 
to the Senior Lender deeds of trust.  Upon the reasonable request of the Tax Credit Equity Investor 
or a Senior Lender, Authority shall execute from time-to-time such estoppel certificates to the 
extent they are consistent with the terms of this Agreement.   
 
Any deed of trust securing the Construction Loan, the Permanent Loan, and any deed of trust in 
favor of any Senior Lender shall be subordinate to the Agreement Containing Covenants. 
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Title Department: Escrow Department: 
Chicago Title Company 

Attn:  Tom Votel/Ken Cyr 
Email:  votelt@ctt.com & ken.cyr@ctt.com  
Phone:  (619) 521-3553 & (619) 521-3555 

Fax:  (619) 521-3608 
Order No.:  930022635-U50 

Chicago Title Company 
Attn:  Janine Hudson 

Email:  Janine.hudson@ctt.com 
Phone:  (760) 268-7380 

 
Escrow No. 8163-JH 

 

SECOND AMENDED PRELIMINARY REPORT 
 
Property Address: 655 Florence Street, Imperial Beach, CA 
 
Dated as of:  September 23, 2011 at 7:30 am 
 
In response to the application for a policy of title insurance referenced herein, Chicago Title Company 
hereby reports that it is prepared to issue, or cause to be issued, as of the date hereof, a policy or policies 
of Title Insurance describing the land and the estate or interest therein hereinafter set forth, insuring 
against loss which may be sustained by reason of any defect, lien or encumbrance not shown or referred 
to as an Exception herein or not excluded from coverage pursuant to the printed Schedules, Conditions 
and Stipulations or Conditions of said Policy forms.  

The printed Exceptions and Exclusion from the coverage and Limitations on Covered Risks of said Policy 
or Policies are set forth in Attachment One. The policy to be issued may contain an arbitration clause.  
When the Amount of Insurance is less than that se forth in the arbitration clause, all arbitrable matters 
shall be arbitrated at the option of either the Company or the Insured as the exclusive remedy of the 
parties. Limitations on Covered Risks applicable to the CLTA and ALTA Homeowner’s Policies of Title 
Insurance which establish a Deductible Amount and a Maximum Dollar Limit of Liability for certain 
coverages are also set forth in Attachment One. Copies of the policy forms should be read. They are 
available from the office which issued this report. 

This report (and any supplements or amendments hereto) is issued solely for the purpose of facilitating the 
issuance of a policy of title insurance and no liability is assumed hereby. If it is desired that liability be 
assumed prior to the issuance of a policy of title insurance, a Binder or Commitment should be requested. 

The policy(s) of title insurance to be issued hereunder will be policy(s) of Chicago Title Insurance Company 

Please read the exceptions shown or referred to herein and the exceptions and exclusions set forth in 
Attachment One of this report carefully.  The exceptions and exclusions are meant to provide you with 
notice of matters which are not covered under the terms of the title insurance policy and should be 
carefully considered.  

It is important to note that this preliminary report is not a written representation as to the condition of 
title and may not list all liens, defects, and encumbrances affecting title to the land. 

CALIFORNIA LAND TITLE ASSOCIATION STANDARD COVERAGE POLICY 
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1. The estate or interest in the land hereinafter described or referred to covered by this report is: 

 
  
A Fee 
 

 
2. Title to said estate or interest at the date hereof is vested in: 

 
 
Barbara Jacobs, a Widow 
 

 
3. The land referred to in this report is situated in the State of California, County of San Diego and is 

described in the Legal Description, attached hereto: 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
END OF SCHEDULE A 
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LOTS 13 AND 14 IN BLOCK 20 OF SOUTH, IN THE CITY OF IMPERIAL BEACH, COUNTY OF 
SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO MAP THEREOF NO. 133, FILED IN THE 
OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 5, 1887. 
 
TOGETHER WITH THAT PORTION OF THE EASTERLY 10 FEET OF FLORENCE STREET, 
VACATED AND CLOSED TO PUBLIC USE BY RESOLUTION NUMBER 1439 OF CITY 
COUNCIL OF THE CITY OF IMPERIAL BEACH, RECORDED ON NOVEMBER 4, 1968 AS 
INSTRUMENT NO. 193024 OF OFFICIAL RECORDS.  
 
 
 
 
APN: 626-242-23 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
END OF LEGAL DESCRIPTION 
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At the date hereof, items to be considered and exceptions to coverage in addition to the printed 
Exceptions and Exclusions in said policy form would be as follows: 

 
1. Property taxes, including any assessments collected with taxes, for the fiscal year 2011 - 2012 that 

are a lien not yet due. 
 
2. The lien of supplemental taxes, if any, assessed pursuant to the provisions of Chapter 3.5 

(commencing with Section 75) of the revenue and taxation code of the State of California 
 
3. The terms and provisions contained in the document entitled “Contract for Improvements in 

Public Rights of Way” recorded September 23, 1960 as Instrument No. 191968 of Official 
Records. 

 
4. An easement for the purpose shown below and rights incidental thereto as set forth in a document. 

 
Granted To: The City of Imperial Beach 
Purpose: utilities  
Recorded: November 4, 1968 as Instrument No. 193024 of Official Records 
Affects: The route thereof affects a portion of said land and is more fully 

described in said document. 
 
5. An Agreement, and the terms and conditions as contained therein 

 
By and Between: Charles J. Jacobs and City of Imperial Beach 
Recorded: June 10, 1992 as Instrument No. 1992-0360943 of Official Records 
Regarding: Covenant and Agreement  
 
Reference is hereby made to said document for full particulars. 

 
6. A Deed of Trust to secure an indebtedness in the original amount shown below. 

 
Amount: $219,500.00 
Dated: April 3, 2004 
Trustor: Charles J. Jacobs and Barbara Jacobs, husband and wife, as joint 

tenants 
Trustee: Executive Trustee Services, Inc. 
Beneficiary: Mortgage Electronic Registration Systems, Inc. (“MERS”), as 

nominee for GMAC Mortgage Corporation dba ditech.com 
Loan Number: MIN 10037506549510106 
Recorded: April 16, 2004 as Instrument No. 2004-0329253 of Official Records 

 
7. A Deed of Trust to secure an indebtedness in the original amount shown below. 

 
Amount: $15,000.00 
Dated: April 15, 2004 
Trustor: GMAC Mortgage Corporation dba ditech.com 
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Trustee: Executive Trustee Services, Inc. 
Beneficiary: GMAC Mortgage Corporation dba ditech.com 
Loan Number: MIN 100037506549511955 
Recorded: April 29, 2004 as Instrument No. 2004-0379761 of Official Records 
 
Said Deed of Trust recites that it secures a line of credit. If the line of credit is to be paid off in this 
transaction, this Company will require that the written demand for payment state that the line of 
credit has been frozen and that the demand is not subject to increase for any additional advances or 
draws. Accordingly, it is recommended that any request for a payoff demand statement advise the 
Beneficiary of our requirement, and that their request be accompanied by the borrower’s written 
request to freeze the line of credit, the surrender of any unused checks or drafts, and anything else 
that may be required by the lender in order to issue an unconditional demand.  

 
8. The fact that said land is included within a project area of the Redevelopment Agency shown 

below, and that proceedings for the redevelopment of said project have been instituted under the 
Redevelopment Law (such redevelopment to proceed only after the adoption of the Redevelopment 
Plan) as disclosed by a document. 
 
Redevelopment Agency: Palm Avenue/Commercial Redevelopment Project Area Statement  
Recorded: July 27, 2007 as Instrument No. 2007-0502890 of Official Records 

 
 
9. Matters which may be disclosed by an inspection and/or by a correct ALTA/ACSM  Land Title 

Survey of said land that is satisfactory to this Company, and/or by inquiry of the parties in 
possession thereof. 
 
This office must be notified at least 7 business days prior to the scheduled closing in order to 
arrange for an inspection of the land; upon completion of this inspection you will be notified of the 
removal of specific coverage exceptions and/or additional exceptions to coverage. 

 
10. Any rights of parties in possession of said land, based on any unrecorded lease, or leases. 

 
This Company will require a full copy of any unrecorded lease, together with all supplements, 
assignments, and amendments for review. 

 
 
11. An Abstract of Judgment for the amount shown below and any other amounts due: 

 
Debtor: Charles J. Jacobs and New Century Glazing  
Creditor: Vitro America, Inc 
Date Entered: April 24, 2007 
County: San Diego 
Court: Superior Court 
Case No.: 06c03232 
Amount: $18,463.50 
Recorded: May 18, 2007 as Instrument No.2007-0339997 Official Records 
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12. An Abstract of Judgment for the amount shown below and any other amounts due: 

 
Debtor: Charles J. Jacobs and New Century Glazing  
Creditor: San Diego Wholesale Credit Association 
Date Entered: December 21, 2007 
County: San Diego 
Court: Superior Court 
Case No.: 37-2007-00070687-CL-CL-SC 
Amount: $4,118.09 
Recorded: February 6, 2008 as Instrument No.2008-0060983 Official Records 
 

 
 
 
 
 
END OF SCHEDULE B 
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Note No. 1:  The policy of title insurance will include an arbitration provision. The Company or the 
insured may demand arbitration. Arbitrable matters may include, but are not limited to, any 
controversy or claim between the Company and the insured arising out of or relating to this policy, 
any service of the Company in connection with its issuance or the breach of a policy provision or 
other obligation. Please ask your escrow or title officer for a sample copy of the policy to be issued 
if you wish to review the arbitration provisions and any other provisions pertaining to your Title 
Insurance coverage.  

 
Note No. 2:  The policy to be issued may contain an arbitration clause. When the Amount of 
Insurance is less than the amount, if any, set forth in the arbitration clause, all arbitrable matters 
shall be arbitrated at the option of either the Company or the Insured as the exclusive remedy of the 
parties. 

 
Note No. 3:  We will require a statement of information from the parties named below in order to 
complete this report, based on the effect of documents, proceedings, liens, decrees, or other matters 
which do not specifically described said land, but which, if any do exist, may affect the title or 
impose liens or encumbrances thereon. 
 
Parties: Barbara Jacobs, a Widow 
 
(Note:  The statement of information is necessary to complete the search and examination of title 
under this order.  Any title search includes matters that are indexed by name only, and having a 
completed statement of information assists the company in the elimination of certain matters which 
appear to involve the parties but in fact affect another party with the same or similar name.  Be 
assured that the statement of information is essential and will be kept strictly confidential to this 
file) 

 
Note No. 4:  Property taxes, for the fiscal year 2010 - 2011 are paid. For information purposes the 
amounts are: 
 
1st Installment: $1,087.38 Paid 
2nd Installment: $1,087.38 Paid 
Exemption: $7,000.00 
Code Area: 14016 
 
Assessors Parcel Number: 626-242-23-00 
 
 
 
 
 
 
GP 
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ATTACHMENT ONE 

 
PRIVACY STATEMENT 

 
 
 

IMPORTANT INFORMATION: 
 
For those of you receiving this report by electronic delivery the Privacy Statement and Exclusions 
From Coverage are linked to this report. Please review this information by selecting the link. For 
those of you who are receiving a hard copy of this report, a copy of this information has been 
submitted for your review. 
 
 
 
 
 



 
CHICAGO TITLE INSURANCE COMPANY 

Privacy Statement (10-21-03) 
 

Fidelity National Financial Group of Companies’ Privacy Statement 
July 1, 2001 

 
We recognize and respect the privacy of today’s consumers and the requirements of applicable federal and state privacy laws. 
We believe that making you aware of how we use your non-public personal information (”Personal Information”), and to 
whom it is disclosed, will form the basis for a relationship of trust between us and the public that we serve. This Privacy 
Statement provides that explanation. We reserve the right to change this Privacy Statement from time to time consistent with 
applicable privacy laws. 

In the course of our business, we may collect Personal Information about you from the following sources: 

• From applications or other forms we receive from you or your authorized representative; 
• From your transactions with, or from the services being performed by, us, our affiliates or others; 
• From our Internet web sites; 
• From the public records maintained by government entities that we wither obtain directly from those entities, or 

from our affiliates or others; and 
• From consumer or other reporting agencies 

 
Our Policies Regarding The Protection Of The Confidentiality And Security Of Your Personal Information 

We maintain physical, electronic and procedural safeguards to protect your Personal Information from unauthorized access or 
intrusion. We limit access to the Personal Information only to those employees who need such access in connection with 
providing products or services to you or for other legitimate business purposes. 

Our Policies and Practices Regarding the Sharing of Your Personal Information 

We may share your Personal Information with our affiliates, such as insurance companies, agents, and other real estate 
settlement service providers. We may also disclose your Personal Information: 

• to agents, brokers or representatives to provide you with services you have requested; 
• to third-party contractors or service providers who provide services or perform marketing or other functions on our 

behalf; and 
• to others with whom we enter into joint marketing agreements for products or services that we believe you may find 

of interest. 

In addition, we will disclose your Personal Information when your direct or give us permission, when we are required by law to 
do so, or when we suspect fraudulent or criminal activities. We also may disclose your Personal Information when otherwise 
permitted by applicable privacy laws such as, for example, when disclosure is needed to enforce our rights arising out of any 
agreement, transaction or relationship with you. 

One of the important responsibilities of some of our affiliated companies is to record documents in the public domain. Such 
documents may contain your Personal Information. 
 
Right To Access Your Personal Information And Ability To Correct Errors Or Request Change Or Deletion 

Certain states afford you the right to access your Personal Information and, under certain circumstances, to find out to whom 
your Personal Information has been disclosed. Also, certain states afford you the right to request correction, amendment or 
deletion of your Personal Information. We reserve the right, where permitted by law, to charge a reasonable fee to cover the 
costs incurred in responding to such requests. 

All requests must be made in writing to the following address: 

Privacy Compliance Officer 
Fidelity National Financial, Inc. 

601 Riverside Drive 
Jacksonville, FL 32204 

Multiple Products or Services: 

If we provide you with more than one financial product or service, you may receive more that one privacy notice from us. We 
apologize for any inconvenience this may cause you. 
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AMERICAN LAND TITLE ASSOCIATION 

RESIDENTIAL TITLE INSURANCE POLICY (6-1-87) 
EXCLUSIONS 

 
In addition to the Exceptions in Schedule B, you are not insured against loss, 
costs, attorneys' fees, and expenses resulting from: 
1  Governmental police power, and the existence or violation of any law 

or government regulation  This includes building and zoning 
ordinances and also laws and regulations concerning: 

• land use 

• improvements on the land 

• land division 

• environmental protection 
This exclusion does not apply to violations or the enforcement of these 
matters which appear in the public records at Policy Date  
This exclusion does not limit the zoning coverage described in Items 12 and 
13 of Covered Title Risks  
2  The right to take the land by condemning it, unless: 

• a notice of exercising the right appears in the public records on 
the Policy Date 

• the taking happened prior to the Policy Date and is binding on 
you if you bought the land without knowing of the taking 

3  Title Risks: 

• that are created, allowed, or agreed to by you 

• that are known to you, but not to us, on the Policy Date – unless 
they appeared in the public records 

• that result in no loss to you 

• that first affect your title after the Policy Date – this does not limit 
the labor and material lien coverage in Item 8 of Covered Title 
Risks 

4  Failure to pay value for your title  
5  Lack of a right: 

• to any land outside the area specifically described and referred to 
in Item 3 of Schedule A 

  OR 

• in streets, alleys, or waterways that touch your land 
This exclusion does not limit the access coverage in Item 5 of Covered Title 
Risks  
 

 
In addition to the Exclusions you are not insured against loss, costs, attorneys’ fees, and the expenses resulting from: 
1  Any right, interests, or claims of parties in possession of the land not 

shown by the public records  
2  Any easements or liens not shown by the public records  This does not 

limit the lien coverage in Item 8 of Covered Title Risks  

3  Any facts about the land which a correct survey would disclose and 
which are not shown by the public records  This does not limit the 
forced removal coverage in Item 12 of Covered Title Risks  

4  Any water rights or claims or title to water in or under the land, 
whether or not shown by the public records  

 
CALIFORNIA LAND TITLE ASSOCIATION STANDARD COVERAGE POLICY - 1990 

EXCLUSIONS FROM COVERAGE 
 
The following matters are expressly excluded from the coverage of this 
policy and the Company will not pay loss or damage, costs, attorneys' fees 
or expenses which arise by reason of: 
1  (a) Any law, ordinance or governmental regulation (including but not 

limited to building or zoning laws, ordinances, or regulations) 
restricting, regulating, prohibiting or relating (i) the occupancy, 
use, or enjoyment of the land; (ii) the character, dimensions or 
location of any improvement now or hereafter erected on the 
land; (iii) a separation in ownership or a change in the dimensions 
or area of the land or any parcel of which the land is or was a 
part; or (iv) environmental protection, or the effect of any 
violation of these laws, ordinances or governmental regulations, 
except to the extent that a notice of the enforcement thereof or a 
notice of a defect, lien, or encumbrance resulting from a violation 
or alleged violation affecting the land has been recorded in the 
public records at Date of Policy  

(b) Any governmental police power not excluded by (a) above, 
except to the extent that a notice of the exercise thereof or notice 
of a defect, lien or encumbrance resulting from a violation or 
alleged violation affecting the land has been recorded in the 
public records at Date of Policy  

2  Rights of eminent domain unless notice of the exercise thereof has 
been recorded in the public records at Date of Policy, but not 
excluding from coverage any taking which has occurred prior to Date 
of Policy which would be binding on the rights of a purchaser for 
value without knowledge  

3  Defects, liens, encumbrances, adverse claims or other matters: 

(a) whether or not recorded in the public records at Date of Policy, 
but created, suffered, assumed or agreed to by the insured 
claimant; 

(b) not known to the Company, not recorded in the public records at 
Date of Policy, but known to the insured claimant and not 
disclosed in writing to the Company by the insured claimant prior 
to the date the insured claimant became an insured under this 
policy; 

(c) resulting in no loss or damage to the insured claimant; 
(d) attaching or created subsequent to Date of Policy; or 
(e) resulting in loss or damage which would not have been sustained 

if the insured claimant had paid value for the insured mortgage or 
for the estate or interest insured by this policy   

4  Unenforceability of the lien of the insured mortgage because of the 
inability or failure of the insured at Date of Policy, or the inability or 
failure of any subsequent owner of the indebtedness, to comply with 
the applicable doing business laws of the state in which the land is 
situated  

5  Invalidity or unenforceability of the lien of the insured mortgage, or 
claim thereof, which arises out of the transaction evidenced by the 
insured mortgage and is based upon usury or any consumer credit 
protection or truth in lending law  

6  Any claim, which arises out of the transaction vesting in the insured 
the estate of interest insured by this policy or the transaction creating 
the interest of the insured lender, by reason of the operation of federal 
bankruptcy, state insolvency or similar creditors' rights laws  

 
SCHEDULE B, PART I 

EXCEPTIONS FROM COVERAGE 
 

This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise by reason of: 
1  Taxes or assessments which are not shown as existing liens by the 

records of any taxing authority that levies taxes or assessments on real 
property or by the public records  Proceedings by a public agency 
which may result in taxes or assessments, or notices of such 
proceedings, whether or not shown by the records of such agency or 
by the public records  

2  Any facts, rights, interests, or claims which are not shown by the 
public records but which could be ascertained by an inspection of the 
land or which may be asserted by persons in possession thereof  

3  Easements, liens or encumbrances, or claims thereof which are not 
shown by the public records  

4  Discrepancies, conflicts in boundary lines, shortage in area, 
encroachments, or any other facts which a correct survey would 
disclose, and which are not shown by the public records  

5  (a)  Unpatented mining claims;  (b) reservations or exceptions in 
patents or in Acts authorizing the issuance thereof;  (c) water rights, 
claims or title to water, whether or not the matters excepted under (a), 
(b) or (c) are shown by the public records  
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AMERICAN LAND TITLE ASSOCIATION LOAN POLICY (10-17-92) 
WITH ALTA ENDORSEMENT-FORM 1 COVERAGE 

EXCLUSIONS FROM COVERAGE 
 
The following matters are expressly excluded from the coverage of this 
policy and the Company will not pay loss or damage, costs, attorneys' fees 
or expenses which arise by reason of: 
1  (a) Any law, ordinance or governmental regulation (including but not 

limited to building and zoning laws, ordinances, or regulations) 
restricting, regulating, prohibiting or relating to (i) the occupancy, 
use, or enjoyment of the land; (ii) the character, dimensions or 
location of any improvement now or hereafter erected on the 
land; (iii) a separation in ownership or a change in the dimensions 
or area of the land or any parcel of which the land is or was a 
part; or (iv) environmental protection, or the effect of any 
violation of these laws, ordinances or governmental regulations, 
except to the extent that a notice of the enforcement thereof or a 
notice of a defect, lien or encumbrance resulting from a violation 
or alleged violation affecting the land has been recorded in the 
public records at Date of Policy  

 (b) Any governmental police power not excluded by (a) above, 
except to the extent that a notice of the exercise thereof or a 
notice of a defect, lien or encumbrance resulting from a violation 
or alleged violation affecting the land has been recorded in the 
public records at Date of Policy  

2  Rights of eminent domain unless notice of the exercise thereof has 
been recorded in the public records at Date of Policy, but not 
excluding from coverage any taking which has occurred prior to Date 
of Policy which would be binding on the rights of a purchaser for 
value without knowledge  

3  Defects, liens, encumbrances, adverse claims or other matters: 
(a) created, suffered, assumed or agreed to by the insured claimant; 
(b) not known to the Company, not recorded in the public records at 

Date of Policy, but known to the insured claimant and not 
disclosed in writing to the Company by the insured claimant prior 
to the date the insured claimant became an insured under this 
policy; 

(c) resulting in no loss or damage to the insured claimant; 
(d) attaching or created subsequent to Date of Policy (except to the 

extent that this policy insures the priority of the lien of the insured 
mortgage over any statutory lien for services, labor or material or 

to the extent insurance is afforded herein as to assessments for 
street improvements under construction or completed at Date of 
Policy); or 

(e) resulting in loss or damage which would not have been sustained 
if the insured claimant had paid value for the insured mortgage  

4  Unenforceability of the lien of the insured mortgage because of the 
inability or failure of the insured at Date of Policy, or the inability or 
failure of any subsequent owner of the indebtedness, to comply with 
applicable doing business laws of the state in which the land is 
situated  

5  Invalidity or unenforceability of the lien of the insured mortgage, or 
claim thereof, which arises out of the transaction evidenced by the 
insured mortgage and is based upon usury or any consumer credit 
protection or truth in lending law  

6  Any statutory lien for services, labor or materials (or the claim of 
priority of any statutory lien for services, labor or materials over the 
lien of the insured mortgage) arising from an improvement or work 
related to the land which is contracted for and commenced subsequent 
to Date of Policy and is not financed in whole or in part by proceeds 
of the indebtedness secured by the insured mortgage which at Date of 
Policy the insured has advanced or is obligated to advance  

7  Any claim, which arises out of the transaction creating the interest of 
the mortgagee insured by this policy, by reason of the operation of 
federal bankruptcy, state insolvency, or similar creditors' rights laws, 
that is based on: 
(i) the transaction creating the interest of the insured mortgagee 

being deemed a fraudulent conveyance or fraudulent transfer; or 
(ii) the subordination of the interest of the insured mortgagee as a 

result of the application of the doctrine or equitable 
subordination; or 

(iii) the transaction creating the interest of the insured mortgagee 
being deemed a preferential transfer except where the preferential 
transfer results from the failure: 
(a) to timely record the instrument of transfer; or 
(b) of such recordation to impart notice to a purchaser for value 

or a judgment or lien creditor  

 
The above policy form may be issued to afford either Standard Coverage or Extended Coverage   In addition to the above Exclusions from Coverage, the Exceptions 
from Coverage in a Standard Coverage policy will also include the following Exceptions from Coverage: 
 

EXCEPTIONS FROM COVERAGE 
 
This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise by reason of: 
1  Taxes or assessments which are not shown as existing liens by the 

records of any taxing authority that levies taxes or assessments on real 
property or by the public records  Proceedings by a public agency 
which may result in taxes or assessments, or notices of such 
proceedings, whether or not shown by the records of such agency or 
by the public records  

2  Any facts, rights, interests or claims which are not shown by the 
public records but which could be ascertained by an inspection of the 
land or which may be asserted by persons in possession thereof  

3  Easements, liens or encumbrances, or claims thereof, which are not 
shown by the public records  

4  Discrepancies, conflicts in boundary lines, shortage in area, 
encroachments, or any other facts which a correct survey would 
disclose, and which are not shown by the public records  

5  (a) Unpatented mining claims; (b) reservations or exceptions in 
patents or in Acts authorizing the issuance thereof; (c) water rights, 
claims or title to water, whether or not the matters excepted under (a), 
(b) or (c) are shown by the public records  

 
2006 ALTA LOAN POLICY (06-17-06) 

EXCLUSIONS FROM COVERAGE 
 

The following matters are expressly excluded from the coverage of this 
policy, and the Company will not pay loss or damage, costs, attorneys' fees, 
or expenses that arise by reason of:  
1  (a) Any law, ordinance, permit, or governmental regulation 

(including those relating to building and zoning) restricting, 
regulating, prohibiting, or relating to 
(i) the occupancy, use, or enjoyment of the Land;  
(ii) the character, dimensions, or location of any improvement 

erected on the Land;  
(iii) the subdivision of land; or 
(iv) environmental protection;  

 or the effect of any violation of these laws, ordinances, or 
governmental regulations   This Exclusion 1(a) does not modify 
or limit the coverage provided under Covered Risk 5   

(b) Any governmental police power  This Exclusion 1(b) does not 
modify or limit the coverage provided under Covered Risk 6  

2  Rights of eminent domain   This Exclusion does not modify or limit 
the coverage provided under Covered Risk 7 or 8  

3  Defects, liens, encumbrances, adverse claims, or other matters 
(a) created, suffered, assumed, or agreed to by the Insured Claimant; 
(b) not Known to the Company, not recorded in the Public Records at 

Date of Policy, but Known to the Insured Claimant and not 
disclosed in writing to the Company by the Insured Claimant 
prior to the date the Insured Claimant became an Insured under 
this policy; 

(c) resulting in no loss or damage to the Insured Claimant;  
(d) attaching or created subsequent to Date of Policy (however, this 

does not modify or limit the coverage provided under Covered 
Risk 11, 13, or 14); or   
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(e) resulting in loss or damage that would not have been sustained if 
the Insured Claimant had paid value for the Insured Mortgage   

4  Unenforceability of the lien of the Insured Mortgage because of the 
inability or failure of an Insured to comply with applicable doing-
business laws of the state where the Land is situated  

5  Invalidity or unenforceability in whole or in part of the lien of the 
Insured Mortgage that arises out of the transaction evidenced by the 
Insured Mortgage and is based upon usury or any consumer credit 
protection or truth-in-lending law  

6  Any claim, by reason of the operation of federal bankruptcy, state 
insolvency, or similar creditors’ rights laws, that the transaction 
creating the lien of the Insured Mortgage, is 
(a) a fraudulent conveyance or fraudulent transfer, or 
(b) a preferential transfer for any reason not stated in Covered Risk 

13(b) of this policy    
7  Any lien on the Title for real estate taxes or assessments imposed by 

governmental authority and created or attaching between Date of 
Policy and the date of recording of the Insured Mortgage in the Public 
Records   This Exclusion does not modify or limit the coverage 
provided under Covered Risk 11(b)  

 
The above policy form may be issued to afford either Standard Coverage or Extended Coverage   In addition to the above Exclusions from Coverage, the Exceptions 
from Coverage in a Standard Coverage policy will also include the following Exceptions from Coverage: 

 
EXCEPTIONS FROM COVERAGE 

 
This policy does not insure against loss or damage (and the Company will not pay costs, attorneys’ fees or expenses) that arise by reason of: 
1  (a) Taxes or assessments that are not shown as existing liens by the 

records of any taxing authority that levies taxes or assessments on 
real property or by the Public Records;  

 (b) Proceedings by a public agency that may result in taxes or 
assessments, or notices of such proceedings, whether or not 
shown by the records of such agency or by the Public Records   

2  Any facts, rights, interests, or claims that are not shown by the Public 
Records but that could be ascertained by an inspection of the Land or 
that may be asserted by persons in possession of the Land  

3  Easements, liens or encumbrances, or claims thereof, not shown by 
the Public Records  

4  Any encroachment, encumbrance, violation, variation, or adverse 
circumstance affecting the Title that would be disclosed by an 
accurate and complete land survey of the Land and not shown by the 
Public Records  

5  (a) Unpatented mining claims; (b) reservations or exceptions in 
patents or in Acts authorizing the issuance thereof; (c) water rights, 
claims or title to water, whether or not the matters excepted under (a), 
(b), or (c) are shown by the Public Records  

 

AMERICAN LAND TITLE ASSOCIATION OWNER'S POLICY (10-17-92) 
EXCLUSIONS FROM COVERAGE 

 
The following matters are expressly excluded from the coverage of this 
policy and the Company will not pay loss or damage, costs, attorneys' fees 
or expenses which arise by reason of: 
1  (a) Any law, ordinance or governmental regulation (including but not 

limited to building and zoning laws, ordinances, or regulations) 
restricting, regulating, prohibiting or relating to (i) the occupancy, 
use, or enjoyment of the land;  (ii) the character, dimensions or 
location of any improvement now or hereafter erected on the 
land; (iii) a separation in ownership or a change in the dimensions 
or area of the land or any parcel of which the land is or was a 
part; or (iv) environmental protection, or the effect of any 
violation of these laws, ordinances or governmental regulations, 
except to the extent that a notice of the enforcement thereof or a 
notice of a defect, lien or encumbrance resulting from a violation 
or alleged violation affecting the land has been recorded in the 
public records at Date of Policy  

 (b) Any governmental police power not excluded by (a) above, 
except to the extent that a notice of the exercise thereof or a 
notice of a defect, lien or encumbrance resulting from a violation 
or alleged violation affecting the land has been recorded in the 
public records at Date of Policy   

2  Rights of eminent domain unless notice of the exercise thereof has 
been recorded in the public records at Date of Policy, but not 
excluding from coverage any taking which has occurred prior to Date 
of Policy which would be binding on the rights of a purchaser for 
value without knowledge  

3  Defects, liens, encumbrances, adverse claims or other matters: 
(a) created, suffered, assumed or agreed to by the insured claimant; 
(b) not known to the Company, not recorded in the public records at 

Date of Policy, but known to the insured claimant and not 
disclosed in writing to the Company by the insured claimant prior 
to the date the insured claimant became an insured under this 
policy; 

(c) resulting in no loss or damage to the insured claimant; 
(d) attaching or created subsequent to Date of Policy; or 
(e) resulting in loss or damage which would not have been sustained 

if the insured claimant had paid value for the estate or interest 
insured by this policy  

4  Any claim, which arises out of the transaction vesting in the insured 
the estate or interest insured by this policy, by reason of the operation 
of federal bankruptcy, state insolvency, or similar creditors' rights 
laws, that is based on: 
(i) the transaction creating the estate or interest insured by this policy 

being deemed a fraudulent conveyance or fraudulent transfer; or  
(ii) the transaction creating the estate or interest insured by this policy 

being deemed a preferential transfer except where the preferential 
transfer results from the failure: 
(a) to timely record the instrument of transfer; or 
(b) of such recordation to impart notice to a purchaser for value 

or a judgment or lien creditor  

 
The above policy form may be issued to afford either Standard Coverage or Extended Coverage   In addition to the above Exclusions from Coverage, the Exceptions 
from Coverage in a Standard Coverage Policy will also include the following Exceptions from Coverage: 
 

EXCEPTIONS FROM COVERAGE 
 
This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise by reason of: 
1  Taxes or assessments which are not shown as existing liens by the 

records of any taxing authority that levies taxes or assessments on real 
property or by the public records  Proceedings by a public agency 
which may result in taxes or assessments, or notices of such 
proceedings, whether or not shown by the records of such agency or 
by the public records  

2  Any facts, rights, interests or claims which are not shown by the 
public records but which could be ascertained by an inspection of the 
land or which may be asserted by persons in possession thereof  

3  Easements, liens or encumbrances, or claims thereof, which are not 
shown by the public records  

4  Discrepancies, conflicts in boundary lines, shortage in area, 
encroachments, or any other facts which a correct survey would 
disclose, and which are not shown by the public records  

5  (a) Unpatented mining claims; (b) reservations or exceptions in 
patents or in Acts authorizing the issuance thereof; (c) water rights, 
claims or title to water, whether or not the matters excepted under (a), 
(b) or (c) are shown by the public records  
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2006 ALTA OWNER’S POLICY (06-17-06) 
EXCLUSIONS FROM COVERAGE 

 
  The following matters are expressly excluded from the coverage of this 
policy, and the Company will not pay loss or damage, costs, attorneys' fees, 
or expenses that arise by reason of:   
1  (a) Any law, ordinance, permit, or governmental regulation 

(including those relating to building and zoning) restricting, 
regulating, prohibiting, or relating to 
(i) the occupancy, use, or enjoyment of the Land;   
(ii) the character, dimensions, or location of any improvement 

erected on the Land;   
(iii) the subdivision of land; or   
(iv) environmental protection;    

 or the effect of any violation of these laws, ordinances, or 
governmental regulations   This Exclusion 1(a) does not modify or 
limit the coverage provided under Covered Risk 5    

 (b) Any governmental police power   This Exclusion 1(b) does not 
modify or limit the coverage provided under Covered Risk 6  

2  Rights of eminent domain  This Exclusion does not modify or limit 
the coverage provided under Covered Risk 7 or 8      

3  Defects, liens, encumbrances, adverse claims, or other matters   
(a) created, suffered, assumed, or agreed to by the Insured Claimant;   

(b) not Known to the Company, not recorded in the Public Records at 
Date of Policy, but Known to the Insured Claimant and not 
disclosed in writing to the Company by the Insured Claimant 
prior to the date the Insured Claimant became an Insured under 
this policy;   

(c) resulting in no loss or damage to the Insured Claimant;   
(d) attaching or created subsequent to Date of Policy (however, this 

does not modify or limit the coverage provided under Covered 
Risk 9 and 10); or   

(e) resulting in loss or damage that would not have been sustained if 
the Insured Claimant had paid value for the Title    

4   Any claim, by reason of the operation of federal bankruptcy, state 
insolvency, or similar creditors’ rights laws, that the transaction 
vesting the Title as shown in Schedule A, is 
(a) a fraudulent conveyance or fraudulent transfer; or 
(b) a preferential transfer for any reason not stated in Covered Risk 9 

of this policy    
5  Any lien on the Title for real estate taxes or assessments imposed by 

governmental authority and created or attaching between Date of 
Policy and the date of recording of the deed or other instrument of 
transfer in the Public Records that vests Title as shown in Schedule A  

 
The above policy form may be issued to afford either Standard Coverage or Extended Coverage   In addition to the above Exclusions from Coverage, the Exceptions 
from Coverage in a Standard Coverage policy will also include the following Exceptions from Coverage: 
 

EXCEPTIONS FROM COVERAGE 
 

This policy does not insure against loss or damage (and the Company will not pay costs, attorneys’ fees or expenses) that arise by reason of: 
1  (a) Taxes or assessments that are not shown as existing liens by the 

records of any taxing authority that levies taxes or assessments on real 
property or by the Public Records; (b) proceedings by a public agency 
that may result in taxes or assessments, or notices of such 
proceedings, whether or not shown by the records of such agency or 
by the Public Records   

2  Any facts, rights, interests, or claims that are not shown in the Public 
Records but that could be ascertained by an inspection of the Land or 
that may be asserted by persons in possession of the Land  

3  Easements, liens or encumbrances, or claims thereof, not shown by 
the Public Records  

4  Any encroachment, encumbrance, violation, variation, or adverse 
circumstance affecting the Title that would be disclosed by an 
accurate and complete land survey of the Land and that are not shown 
by the Public Records  

5  (a) Unpatented mining claims; (b) reservations or exceptions in 
patents or in Acts authorizing the issuance thereof; (c) water rights, 
claims or title to water, whether or not the matters excepted under (a), 
(b), or (c) are shown by the Public Records  

 

CLTA HOMEOWNER'S POLICY OF TITLE INSURANCE (10-22-03) 
ALTA HOMEOWNER'S POLICY OF TITLE INSURANCE (10-22-03) 

EXCLUSIONS 
 

In addition to the Exceptions in Schedule B, You are not insured against loss, costs, attorneys' fees, and expenses resulting from: 
1  Governmental police power, and the existence or violation of any law 

or government regulation  This includes ordinances, laws and 
regulations concerning: 
a  building 
b  zoning 
c  Land use 
d  improvements on the Land 
e  Land division 
f  environmental protection 

This Exclusion does not apply to violations or the enforcement of these 
matters if notice of the violation or enforcement appears in the Public 
Records at the Policy Date  
This Exclusion does not limit the coverage described in Covered Risk 14, 
15, 16, 17 or 24  
2  The failure of Your existing structures, or any part of them, to be 

constructed in accordance with applicable building codes   This 
Exclusion does not apply to violations of building codes if notice of 
the violation appears in the Public Records at the Policy Date  

3  The right to take the Land by condemning it, unless: 

a  a notice of exercising the right appears in the Public Records at 
the Policy Date; or 

b  the taking happened before the Policy Date and is binding on You 
if You bought the Land without Knowing of the taking  

4  Risks: 
a  that are created, allowed, or agreed to by You, whether or not 

they appear in the Public Records; 
b  that are Known to You at the Policy Date, but not to Us, unless 

they appear in the Public Records at the Policy Date; 
c  that result in no loss to You; or 
d  that first occur after the Policy Date - this does not limit the 

coverage described in Covered Risk 7, 8 d, 22, 23, 24 or 25  
5  Failure to pay value for Your Title  
6  Lack of a right: 

a  to any Land outside the area specifically described and referred to 
in paragraph 3 of Schedule A; and 

b  in streets, alleys, or waterways that touch the Land  
This Exclusion does not limit the coverage described in Covered Risk 11 or 
18  
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LIMITATIONS ON COVERED RISKS 
 
Your insurance for the following Covered Risks is limited on the Owner’s Coverage Statement as follows: 
 

• For Covered Risk 14, 15, 16 and 18, Your Deductible Amount and Our Maximum Dollar Limit of Liability shown in Schedule A  
 
The deductible amounts and maximum dollar limits shown on Schedule A are as follows: 

  Our Maximum Dollar 
 Your Deductible  Amount Limit of Liability 
Covered Risk 14: 1 00% of Policy Amount or  $ 2,500 00 $ 10,000 00 
 (whichever is less) 
 
Covered Risk 15: 1 00% of Policy Amount or  $ 5,000 00 $ 25,000 00 
 (whichever is less) 
 
Covered Risk 16: 1 00% of Policy Amount or  $ 5,000 00 $ 25,000 00 
 (whichever is less) 
 
Covered Risk 18: 1 00% of Policy Amount or  $ 2,500 00 $ 5,000 00 
 (whichever is less) 

 
ALTA EXPANDED COVERAGE RESIDENTIAL LOAN POLICY (10/13/01) 

EXCLUSIONS FROM COVERAGE 
 

The following matters are expressly excluded from the coverage of this 
policy and the Company will not pay loss or damage, costs, attorneys fees or 
expenses which arise by reason of: 
1  (a) Any law, ordinance or governmental regulation (including but not 

limited to building and zoning laws, ordinances, or regulations) 
restricting, regulating, prohibiting or relating to (i) the occupancy, 
use, or enjoyment of the Land; (ii) the character, dimensions or 
location of any improvement now or hereafter erected on the 
Land; (iii) a separation in ownership or a change in the 
dimensions or areas of the Land or any parcel of which the Land 
is or was a part; or (iv) environmental protection, or the effect of 
any violation of these laws, ordinances or governmental 
regulations, except to the extent that s notice of the enforcement 
thereof or a notice of a defect, lien or encumbrance resulting from 
a violation or alleged violation affecting the Land has been 
recorded in the Public Records at Date of Policy  This exclusion 
does not limit the coverage provided under Covered Risks 12, 13, 
14, and 16 of this policy  

 (b) Any governmental police power not excluded by (a) above, 
except to the extent that a notice of the exercise thereof or a 
notice of a defect, lien or encumbrance resulting from a violation 
or alleged violation affecting the Land has been recorded in the 
Public Records at Date of Policy  This exclusion does not limit 
the coverage provided under Covered Risks 12, 13, 14, and 16 of 
this policy  

2  Rights of eminent domain unless notice of the exercise thereof has 
been recorded in the Public Records at Date of Policy, but not 
excluding from coverage any taking which has occurred prior to Date 
of Policy which would be binding on the rights of a purchaser for 
value without Knowledge  

3  Defects, liens, encumbrances, adverse claims or other matters: 
(a) created, suffered, assumed or agreed to by the Insured Claimant; 
(b) not Known to the Company, not recorded in the Public Records at 

Date of Policy, but Known to the Insured Claimant and not 
disclosed in writing to the Company by the Insured Claimant 
prior to the date the Insured Claimant became an Insured under 
this policy; 

(c) resulting In no loss or damage to the Insured Claimant; 

(d) attaching or created subsequent to Date of Policy (this paragraph 
does not limit the coverage provided under Covered Risks 8, 16, 
18, 19, 20, 21, 22, 23, 24, 25 and 26); or 

(e) resulting in loss or damage which would not have been sustained 
if the Insured Claimant had paid value for the Insured Mortgage  

4  Unenforceability of the lien of the Insured Mortgage because of the 
inability or failure of the Insured at Date of Policy, or the inability or 
failure of any subsequent owner of the indebtedness, to comply with 
applicable doing business laws of the state in which the Land is 
situated  

5  Invalidity or unenforceability of the lien of the Insured Mortgage, or 
claim thereof, which arises out of the transaction evidenced by the 
Insured Mortgage and is based upon usury, except as provided in 
Covered Risk 27, or any consumer credit protection or truth in lending 
law  

6  Real property taxes or assessments of any governmental authority 
which become a lien on the Land subsequent to Date of Policy   This 
exclusion does not limit the coverage provided under Covered Risks 
7, 8(e) and 26  

7  Any claim of invalidity, unenforceability or lack of priority of the lien 
of the Insured Mortgage as to advances or modifications made after 
the Insured has Knowledge that the vestee shown in Schedule A is no 
longer the owner of the estate or interest covered by this policy  This 
exclusion does not limit the coverage provided in Covered Risk 8  

8  Lack of priority of the lien of the Insured Mortgage as to each and 
every advance made after Date of Policy, and all interest charged 
thereon, over liens, encumbrances and other matters affecting the title, 
the existence of which are Known to the Insured at: 
(a) The time of the advance; or 
(b) The time a modification is made to the terms of the Insured 

Mortgage which changes the rate of interest charged, if the rate of 
Interest is greater as a result of the modification than it would 
have been before the modification   This exclusion does not limit 
the coverage provided in Covered Risk 8  

9  The failure of the residential structure, or any portion thereof to have 
been constructed before, on or after Date of Policy in accordance with 
applicable building codes   This exclusion does not apply to violations 
of building codes if notice of the violation appears in the Public 
Records at Date of Policy  
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You may be entitled to receive a $20.00 discount on escrow services if you purchased, sold or refinanced 
residential property in California between May 19, 1995 and November 1, 2002. If you had more than one 
qualifying transaction, you may be entitled to multiple discounts. 
 
If your previous transaction involved the same property that is the subject of your current transaction, you 
do not have to do anything; the Company will provide the discount, provided you are paying for escrow 
or title services in this transaction. 
 
If your previous transaction involved property different from the property that is subject of your current 
transaction, you must - prior to the close of the current transaction - inform the Company of the earlier 
transaction, provide the address of the property involved in the previous transaction, and the date or 
approximate date that the escrow closed to be eligible for the discount. 
 
Unless you inform the Company of the prior transaction on property that is not the subject of this 
transaction, the Company has no obligation to conduct an investigation to determine if you qualify for a 
discount. If you provide the Company information concerning a prior transaction, the Company is 
required to determine if you qualify for a discount which is subject to other terms and conditions. 
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OFFICIAL BUSINESS  
Document entitled to free 
recording per Government Code 
Section 6103 
 
Recording Requested By and 
When Recorded Mail to: 
 
Imperial Beach Housing Authority  
825 Imperial Beach Boulevard 
Imperial Beach, California 91932  
Attention:  Jerry Selby, Redevelopment Coordinator 
______________________________________________________________________________ 

SPACE ABOVE THIS LINE FOR RECORDER S USE 

 
NOTICE OF AFFORDABILITY RESTRICTIONS  

ON TRANSFER OF PROPERTY 
 

NOTICE IS HEREBY GIVEN that pursuant to Health & Safety Code 
Section 33334.3(f) as amended effective January 1, 2008, the IMPERIAL BEACH 
HOUSING AUTHORITY, a public body, corporate and politic (“Authority”) is 
recording this Notice of Affordability Restrictions on Transfer of Property 
(hereinafter the “Notice”) with regard to the property located at located at   
     , California and legally described in Exhibit 1 
attached hereto (the “Property”).  
 

The Property is subject to the Agreement Containing Covenants Affecting 
Real Property (Including Rental Restrictions) by and among the Authority, the 
IMPERIAL BEACH POST NO. 820, THE AMERICAN LEGION, 
DEPARTMENT OF CALIFORNIA, INC., a California non-profit corporation 
(“American Legion”) and THE POST BY HDC, L.P., a California limited 
partnership (“Developer”, and together with the American Legion are collectively 
referred to herein as “Owner”) dated     , 201   (the 
“Covenants”) and recorded concurrently herewith, which restricts the use of the 
Property as follows: 

 
a. The Property shall be developed and used solely as an affordable 

housing rental development, containing twenty-nine (29) residential 
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units (the “Affordable Units”) and one (1) manager’s unit at market 
rate. 

 
b. The Affordable Units shall be rented exclusively to and occupied as 

follows:  
 

(1) Three (3) units shall be rented exclusively to very low income 
households at an affordable rent as provided in California 
Health and Safety Code Section 50053 (the “Very Low Income 
Households”), consisting of three (3) 1-bedroom units; and 

 
(2) Twenty-six (26) units shall be rented exclusively to low income 

households at an affordable rent as provided in California 
Health and Safety Code Section 50053 (the “Low Income 
Households”), consisting of twenty-six (26) 1-bedroom units.  
“Low Income” shall have the meaning given to “lower income” 
in California Health and Safety Code Section 50079.5. 

 
c. The maximum incomes of eligible tenants shall be determined on the 

basis of the income limits for Very Low and Low Income Households 
in the San Diego SMSA, published approximately annually by the 
California Department of Housing and Community Development 
(“HCD”).  If HCD discontinues publishing such income limits, then 
the term “Low Income” shall mean a household income that does not 
exceed 80% of the area median income, adjusted for family size, and 
the term “Very Low Income” shall mean a household income that 
does not exceed 50% of the area median income, adjusted for family 
size. 

 
The affordability restrictions imposed on the Property by the Covenants are 

scheduled to expire on the date that is fifty-five (55) years after the issuance of the 
permanent certificate of occupancy for the construction of the housing on the 
Property.   
 

[Signatures appear on following page.] 
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This Notice is recorded for the purpose of providing notice only and it in no 
way modifies the provisions of the Covenants. 

 
“AUTHORITY” 

 
IMPERIAL BEACH HOUSING 
AUTHORITY, a public body, corporate and 
politic 

 
Date: ________________  By:______________________________ 

Gary Brown, Director 
 
ATTEST: 
 
By:______________________ 

Authority Secretary 
 
REVIEWED AND APPROVED  
AS TO FORM: 
 
AUTHORITY GENERAL COUNSEL  
 
By:      
 Jennifer Lyon 
 
REVIEWED AND APPROVED  
AS TO FORM: 
 
KANE, BALLMER & BERKMAN 
 
By:____________________________ 

Authority Special Counsel 
Susan Y. Cola 
 

[Signatures continue on following page.] 
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CONSENT TO RECORDATION 

The undersigned, owner of the fee interest in the real property legally described in 
Exhibit 1 hereto, hereby consents to the recordation of the foregoing Notice of 
Affordability Restrictions on Transfer of Property against said real property. 

 
“OWNER” 
 
(“DEVELOPER”) 
THE POST BY HCD, L.P., a California 
limited partnership 
 
By: HITZKE DEVELOPMENT  
 CORPORATION, a California 
 corporation 

 
 

 By:      
  Ginger Hitzke 
  Its: President 
 
 
 
 

[Signatures continue on following page.] 
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      (“AMERICAN LEGION”) 
IMPERIAL BEACH POST NO. 820, THE 
AMERICAN LEGION, DEPARTMENT 
OF CALIFORNIA, INC., a California non-
profit corporation 
 
 
By:       
 Name: 
 Its: 
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EXHIBIT 1 
 

LEGAL DESCRIPTION 
 
  
REAL PROPERTY IN THE CITY OF IMPERIAL BEACH, COUNTY OF 
IMPERIAL, STATE OF CALIFORNIA, DESCRIBED AS FOLLOWS: 
 
 
PARCEL A: APN 626-242-09 
 
THE EAST 50 FEET OF LOTS 15 TO 19, INCLUSIVE, OF BLOCK 20, 
EXCEPTING THE SOUTHERLY 10 FEET OF SAID LOT 19, OF SOUTH SAN 
DIEGO, IN THE CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, 
STATE OF CALIFORNIA, ACCORDING TO MAP THEREOF NO. 133, FILED 
IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY, 
JULY 5, 1887. 
 
PARCEL B: APN 626-242-24 
 
LOTS 15 TO 19 INCLUSIVE IN BLOCK 20 OF SOUTH SAN DIEGO, IN THE 
CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF 
CALIFORNIA, ACCORDING TO MAP THEREOF NO. 133, FILED IN THE 
OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 5, 
1887. 
 
TOGETHER WITH THAT PORTION OF THE EASTERLY 10 FEET OF 
FLORENCE STREET ADJOINING SAID LOTS ON THE WEST AS CLOSED 
AND VACATED BY THE CITY COUNCIL OF THE CITY OF IMPERIAL 
BEACH, BY RESOLUTION NO. 1439, ON SEPTEMBER 17, 1968 AND 
RECORDED AS FILE NO. 193034, IN THE OFFICE OF THE COUNTY 
RECORDER OF SAN DIEGO COUNTY ON NOVEMBER 4, 1968 OF 
OFFICIAL RECORDS. 
 
EXCEPTING THEREFROM THE EASTERLY 50 FEET OF SAID LOTS 15, 16, 
17, 18 AND 19. 



 
Attachment No. 6A 

Notice of Affordability Restrictions on Transfer of Real Property 
Page 7 of 9 

 
ALSO EXCEPTING THEREFROM THE SOUTHERLY 10 FEET OF SAID LOT 
19. 
 
PARCEL B1: 
 
AN EASEMENT AND RIGHT OF WAY FOR THE INSTALLATION, 
CONSTRUCTION, OPERATING, MAINTENANCE AND REPAIR OF A 
SEWER PIPE LINE OVER THE NORTHERLY 6 FEET OF THE EASTERLY 50 
FEET OF LOT 15 IN BLOCK 20 OF SOUTH SAN DIEGO, IN THE CITY OF 
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, 
ACCORDING TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF THE 
COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 5, 1887, AS SAID 
EASEMENT IS DESCRIBED IN DEED TO W.H. GREENWELL, ET UX, 
RECORDED DECEMBER 29, 1954 IN BOOK 5478, PAGE 318 OF OFFICIAL 
RECORDS. 
 
PARCEL C: APN 626-242-23 

LOTS 13 AND 14 IN BLOCK 20 OF SOUTH, IN THE CITY OF IMPERIAL 
BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF THE COUNTY 
RECORDER OF SAN DIEGO COUNTY, JULY 5, 1887. 

TOGETHER WITH THAT PORTION OF THE EASTERLY 10 FEET OF 
FLORENCE STREET, VACATED AND CLOSED TO PUBLIC USE BY 
RESOLUTION NUMBER 1439 OF CITY COUNCIL OF THE CITY OF 
IMPERIAL BEACH, RECORDED ON NOVEMBER 4, 1968 AS INSTRUMENT 
NO. 193024 OF OFFICIAL RECORDS.  
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State of California  ) 
    ) 
County of San Diego  ) 
 

On ________________________________________ before me, (here insert name and 
title of the officer), personally appeared ______________________________, who proved to me 
on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 
 
WITNESS my hand and official seal. 
 
 
Signature_______________________________________ (Seal) 

 
 

State of California  ) 
    ) 
County of San Diego  ) 
 

On ________________________________________ before me, (here insert name and 
title of the officer), personally appeared ______________________________, who proved to me 
on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 
 
WITNESS my hand and official seal. 
 
 
Signature_______________________________________ (Seal) 
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State of California  ) 
    ) 
County of San Diego  ) 
 

On ________________________________________ before me, (here insert name and 
title of the officer), personally appeared ______________________________, who proved to me 
on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 
 
WITNESS my hand and official seal. 
 
 
Signature_______________________________________ (Seal) 
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RESIDUAL RECEIPTS PROMISSORY NOTE 
SECURED BY DEED OF TRUST 

TO THE IMPERIAL BEACH HOUSING AUTHORITY 
 
3%                        Imperial Beach, California 
$3,849,000                                   ________________, 2011 
 

FOR VALUE RECEIVED, THE POST BY HCD, L.P., a California limited partnership 
(“Borrower”), hereby promises to pay to the order of the IMPERIAL BEACH HOUSING 
AUTHORITY, a public body, corporate and politic  (“Authority”), the principal amount of 
THREE MILLION EIGHT HUNDRED AND FORTY NINE THOUSAND DOLLARS AND 
NO CENTS ($3,849,000.00), or so much thereof as may be advanced by the Authority to the 
Borrower in accordance with the Affordable Housing Agreement, dated for reference 
purposes_____________, 2011 (the “Loan Agreement”) by and between the Authority and 
Borrower, which is incorporated herein by this reference.  The Borrower shall pay interest at the 
rate, in the amount and at the time hereinafter provided. 
 

1. The Loan Agreement is incorporated herein by this reference as though fully set 
forth herein.  Loan Agreement as used herein shall mean, refer to and include the Loan 
Agreement, as well as any riders, exhibits, addenda, implementation agreements, amendments 
and attachments thereto (which are hereby incorporated herein by this reference) or other 
documents expressly incorporated by reference in the Loan Agreement. Any capitalized term not 
otherwise defined herein shall have the meaning ascribed to it in the Loan Agreement.  In 
addition, the following terms shall have the following meanings: 
 

“Authority Loan” shall mean the loan to be made by the Authority to Borrower in the 
principal amount of THREE MILLION EIGHT HUNDRED AND FORTY NINE THOUSAND 
DOLLARS AND NO CENTS ($3,849,000.00) to pay for a portion of the Project.  
 

“Deferred Developer Fee” shall mean that amount described in the Project Budget and 
Method of Financing for the Project (as thereafter may be adjusted in accordance with the 
Method of Financing), the payment of which shall be deferred until after release of Construction 
Covenants for the Property.  

 
“Leasehold Deed of Trust” means the Leasehold Deed of Trust, Security Agreement 

and Fixture Filing securing the Loan, in substantially the form attached hereto as Attachment No. 
8B, to be recorded against the Developer’s leasehold interest in Parcel A and Parcel B on the 
Closing Date. 
 

“Loan Documents” means, collectively, the Loan Agreement, the Parcel B Deed of 
Trust, the Parcel C Deed of Trust, the Leasehold Deed of Trust, UCC-1 Financing Statement, 
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this Note, and the Agreement Containing Covenants. 
 

 “Method of Financing” shall mean the Method of Financing attached to the Loan 
Agreement as Attachment No. 5, incorporated herein by this reference. 
 
 “Note” shall mean this Residual Receipts Promissory Note, evidencing the Authority 
Loan. 
 

“Parcel B Deed of Trust” means the Parcel B Deed of Trust, Security Agreement and 
Fixture Filing securing the Loan, in substantially the form attached to the Loan Agreement as 
Attachment No. 8A, to be recorded against the fee interest in Parcel B on the Closing Date. 

 
“Parcel C Deed of Trust” means the Parcel C Deed of Trust, Security Agreement and 

Fixture Filing securing the Loan, in substantially the form attached to the Loan Agreement as 
Attachment No. 8, to be recorded against the fee interest in Parcel C on the Closing Date. 

 
“Permitted Mortgage” means the conveyance of a security interest in the Property to 

one or more Permitted Mortgagees to secure the Construction Financing described in the Method 
of Financing, or any conveyance of a security interest in the Property for permanent financing 
described in the Method of Financing, or the conveyance of title to a Permitted Mortgagee or its 
assignee in connection with a foreclosure or a deed in lieu of foreclosure of such loan. 

 
“Permitted Mortgagee” means the holder of a Permitted Mortgage. 
 
“Permitted Mortgage Loan” means the obligations secured by a Permitted Mortgage. 

  
  “Project” shall mean the demolition of the existing structures on the Property and the 
construction of a replacement Legion Hall and Tavern with a 30-unit affordable rental residential 
housing development constructed above the Legion Hall in accordance with the Loan 
Agreement, including the Scope of Development attached thereto as Attachment No. 3. 
 
 “Property” shall mean that certain real property upon which the Project shall be 
developed, as more particularly described in the Legal Description attached to the Loan 
Agreement as Attachment No. 1.    

 
 “Residual Receipts” shall mean, in a particular calendar year, the amount by which 

Gross Revenue (as defined below) exceeds Annual Operating Expenses (as defined below), as 
determined by an audit to be completed not later than one hundred and twenty (120) days after 
the end of each calendar year during the term of this Note, by an independent certified public 
accountant reasonably acceptable to the Agency, using generally accepted accounting principles 
and based on the accrual method (the “Audit”). 
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(i) “Gross Revenue,” with respect to a particular calendar year, shall mean 
all revenue, income, receipts, and other consideration actually received from operation or 
leasing of the Project. “Gross Revenue” shall include, but not be limited to: all rents, fees 
and charges paid by tenants, Section 8 payments or other rental subsidy payments 
received for the dwelling units, deposits forfeited by tenants, all cancellation fees, price 
index adjustments and any other rental adjustments to leases or rental agreements; 
proceeds from vending and laundry room machines; the net proceeds of business 
interruption or similar insurance; the net proceeds of casualty insurance to the extent not 
utilized to repair or rebuild the Project or repay any financial obligations listed in the 
Method of Financing; and net condemnation awards for a taking of part or all of the 
Project for a temporary period to the extent not utilized to repay any financial obligations 
listed in the Method of Financing. “Gross Revenue” shall also include the fair market 
value of any goods or services provided in consideration for the leasing or other use of 
any portion of the Project. “Gross Revenue” shall not include tenants’ security deposits, 
or proceeds from Agency approved sources of financing, as set forth in the Method of 
Financing.  “Gross Revenue” shall not include the value of social services provided on 
site by a social services coordinator, if any.   

 
(ii) “Annual Operating Expenses,” with respect to a particular calendar year 

shall mean the following costs reasonably and actually incurred for operation and 
maintenance of the Project to the extent that they are consistent with the Audit: property 
and other taxes and assessments imposed on the Project; premiums for property damage, 
liability and other insurance; utility services not paid for directly or reimbursed by 
tenants, including but not limited to water, sewer, trash collection, gas and electricity; 
maintenance and repair including but not limited to pest control, landscaping and grounds 
maintenance, painting and decorating, cleaning, common systems repairs, general repairs, 
janitorial, supplies, and similar customary utility services; any annual lease payment, 
license or certificate of occupancy fees required for operation of the Project; general 
administrative expenses including but not limited to advertising and marketing, security 
services and systems, professional fees for legal, audit, accounting and tax returns for the 
limited partnership, and similar customary administrative expenses; social service fees, 
expenses and costs; property management fees, expenses and costs; Deferred Developer 
Fees to the extent allowed by the California Tax Credit Committee (“TCAC”), payment 
of asset management fees to the extent allowed by TCAC, investor services fees to the 
extent allowed by TCAC, partnership management fees to the extent allowed by TCAC; 
credit deficiency payments due the Borrower’s Limited Partner, cash deposited into a 
reserve for capital replacements or Project improvements and an operating reserve in 
such reasonable amounts as are required by Project lenders, TCAC, and/or the Tax Credit 
Equity Investor from time to time; fixed debt service payments (excluding debt service 
contingent upon the availability of residual receipts or surplus cash of the Project) on 
loans associated with the Project and approved by the Agency. “Annual Operating 
Expenses” shall not include the following: depreciation, amortization, depletion or other 
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non-cash expenses or any amount expended from a reserve account. A Base Year Income 
and Expense Budget (“Operating Budget”), including an itemization of all Annual 
Operating Expenses, shall be provided with the Project Budget attached to the Loan 
Agreement as Attachment No. 4.  Any proposed changes to Operating Budget shall be 
subject to the Agency’s written approval, which shall not be unreasonably withheld.  

 
“UCC-1 Financing Statement” shall mean the UCC-1 Financing Statement, in 

substantially the form attached to the Loan Agreement as Attachment No. 9. 
 

2. This Note evidences the obligation of the Borrower to the Authority for the 
repayment of the Authority Loan. 
 

3. This Note is payable at the principal office of the Authority, 825 Imperial Beach 
Boulevard, Imperial Beach , California 91932, or at such other place as the holder hereof may 
inform the Borrower in writing, in lawful money of the United States. 

 
4.    This Note shall be secured by the Parcel B Deed of Trust, the Parcel C Deed of 

Trust, the Leasehold Deed of Trust and UCC-1 Financing Statement.  
 

5. This Note shall accrue simple interest at the rate of three percent (3%) per annum 
on the principal amount outstanding, from the date of disbursement, payable as provided in 
Sections 6 and 7, below. 
 

6.  The unpaid principal balance of this Note and all accrued but unpaid interest shall 
be due and payable on the earliest to occur of the following (the earliest of which shall be 
referred to herein as the “Maturity Date”):  
 

(a) the fifty-fifth (55th) anniversary of conversion to permanent financing;  
 

(b) the date the Property and/or Project, or any portion thereof or interest 
therein is sold, transferred, assigned or refinanced, without the prior written approval of 
the Agency, except as permitted under the Loan Agreement; or  

 
(c) the date on which there is a Default by the Borrower under the terms of 

the Loan Agreement and any of the Loan Documents, including this Note, or any default 
declared by a Permitted Mortgagee under any Permitted Mortgage Loan or Permitted 
Mortgage and for which a Permitted Mortgagee has accelerated the Permitted Mortgage 
Loan, which is not cured within the respective time periods provided therein. 

 
(e) Unless the term of this Note has been extended by the Authority, from and 

after the Maturity Date, or any earlier date upon which all sums owing under this Note 
become due by acceleration or otherwise, all sums owing under this Note shall bear 
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interest until paid in full at a rate equal to the greater of either: (i) ten percent (10%) per 
annum; or, (ii) the federal discount rate plus five percent (5%), where the federal discount 
rate is defined as the highest rate established by the Federal Reserve Bank of San 
Francisco on advances to member banks on the twenty-fifth day of the calendar month 
preceding the earlier of the date the Authority Loan was funded to Borrower (“Default 
Interest”).   

 
7. Prior to the Maturity Date, Borrower shall be obligated to repay the Authority 

Loan as follows: 
 

(a) Within thirty (30) days of completion of the Audit, which shall be 
conducted on an annual basis commencing in the first calendar year a Certificate of 
Occupancy has been issued for the Project, Borrower shall pay to Authority fifty percent 
(50%) of the Residual Receipts generated by the Project, as determined by each Audit. 

 
(b) The share paid to the Authority shall be credited first to the payment of 

accrued interest, if any of the Authority Loan; then to the reduction of the principal 
balance of the Authority Loan.   

 
(c) If the Borrower fails to pay when due any sums payable under this Note 

after notice and opportunity to cure pursuant to the terms of the Parcel B Deed of Trust, 
the Parcel C Deed of Trust, the Leasehold Deed of Trust and/or Loan Agreement or any 
other event or condition occurs that gives rise to a right of acceleration of sums owing 
under this Note under the terms of any such Deeds of Trust executed concurrently 
herewith, then the Authority, at its sole option, shall have the right to declare all sums 
owing under the Note immediately due and payable.   

 
(d) In the event the Audit demonstrates that Annual Operating Expenses 

exceeds Gross Revenue, Borrower’s annual payments under this Note shall be deferred 
until and to the extent the Annual Operating Expenses exceeds the available Gross 
Revenue in any subsequent Audit, until the Maturity Date, at which time the unpaid 
balance of the Authority Loan plus any accrued unpaid interest shall be due in one lump 
sum payment.  

 
(e) Borrower shall have the right to pay, without penalty or premium, at any 

time prior to the Maturity Date, all or any portion of the outstanding principal amount of 
this Note provided that the Borrower is in compliance with the terms of the Loan 
Agreement.  

 
(f) Borrower shall pay to Authority all sums owing under this Note without 

deduction, offset, or counterclaim of any kind.   
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8. Any breach by Borrower of the provisions of Article 5 of the Loan Agreement 
(entitled “DEFAULTS, REMEDIES AND TERMINATION”) shall constitute a default under 
this Note after expiration of the applicable cure period provided for in the Loan Agreement.  The 
cure periods under the Loan Agreement and this Note in connection with such a default shall run 
concurrently. 
 

9. Borrower waives presentment for payment, demand, protest, and notices of 
dishonor and of protest; the benefits of all waivable exemptions; and all defenses and pleas on 
the ground of any extension or extensions of the time of payment or of any due date under this 
Note, in whole or in part, whether before or after maturity and with or without notice.  Borrower 
hereby agrees to pay all costs and expenses, including reasonable attorney’s fees, which may be 
incurred by the holder hereof, in the enforcement of this Note, the Parcel B Deed of Trust, the 
Parcel C Deed of Trust, the Leasehold Deed of Trust  or any term or provision thereunder. 
 

10. Upon the failure of Borrower to perform or observe any term or provision of this 
Note, or upon the occurrence of any Event of Default under the terms of the Loan Agreement, 
the Parcel B Deed of Trust, the Parcel C Deed of Trust, the Leasehold Deed of Trust or the 
Agreement Containing Covenants, the holder may exercise its rights or remedies hereunder or 
thereunder.  

 
11. (a) Subject to the extensions of time set forth in Section 12, and subject to the 

further provisions of this Section 11, failure or delay by Borrower to perform any material term 
or provision of this Note, the Loan Agreement, the Parcel B Deed of Trust, the Parcel C Deed of 
Trust, the Leasehold Deed of Trust or Agreement Containing Covenants or any Permitted 
Mortgagee declares a default and accelerates the Permitted Mortgage constitutes a default under 
this Note.  
 

(b) Authority shall give written notice of default to Borrower, specifying the 
default complained of by the Authority.  Delay in giving such notice shall not constitute a 
waiver of any default nor shall it change the time of default. 

 
(c) Any failures or delays by Authority in asserting any of its rights and 

remedies as to any default shall not operate as a waiver of any default or of any such 
rights or remedies.  Delays by Authority in asserting any of its rights and remedies shall 
not deprive Authority of its right to institute and maintain any actions or proceedings 
which it may deem necessary to protect, assert, or enforce any such rights or remedies. 

 
 (d) If a monetary event of default occurs, prior to exercising any remedies 
hereunder, the aggrieved party shall give the party in default written notice of such 
default.  The party in default shall have a period of ten  (10) days after such notice is 
given within which to cure the default. 
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(e) If a non-monetary event of default occurs, prior to exercising any remedies 
hereunder, the aggrieved party shall give the party in default notice of such default.  If the 
default is reasonably capable of being cured within thirty (30) days, the party in default 
shall have such period to effect a cure prior to exercise of remedies by the aggrieved 
party.  If the default is such that it is not reasonably capable of being cured within thirty 
(30) days, and the party in default (i) initiates corrective action within said period, and (ii) 
diligently, continually, and in good faith works to effect a cure as soon as possible, then 
the party in default shall have such additional time as is reasonably necessary to cure the 
default prior to any exercise of remedies by Authority.  
 

(f) The Authority agrees to accept cures tendered by any Permitted 
Mortgagee or Tax Credit Equity Investor within the cure periods provided in the Note or 
within the time periods provided in Civil Code Section 2924c, whichever is longer.  
Additionally, in the event the Permitted Mortgagee is precluded from curing a default due 
to a bankruptcy, injunction, or similar proceeding by or against Borrower, the Authority 
agrees to forbear from completing a foreclosure (judicial or nonjudicial) during the period 
during which the Permitted Mortgagee is so precluded from acting, not to exceed ninety 
(90) days, provided such Permitted Mortgagee is otherwise in compliance with the 
foregoing provisions. In no event shall the Authority be precluded from exercising 
remedies if its rights become or are about to become materially jeopardized by any failure 
to cure a default or the default is not cured within ninety (90) days after the first notice of 
default is given. 

 
(g)   Any notice of default shall be deemed given only if either (i) dispatched 

by first class mail, registered or certified, postage prepaid, return receipt requested, to the 
addresses specified for the Borrower, or (ii) by electronic facsimile transmission to the 
facsimile numbers specified for the Borrower, followed by delivery by the method 
described in clause (i), or (iii) by personal delivery (including by means of professional 
messenger or courier service such as United Parcel Service or Federal Express) to the 
addresses specified for the Borrower.  Receipt shall be deemed to have occurred on the 
earlier of (i) the date of successfully completed electronic facsimile transmission or (ii) 
the date marked on a written postal service or messenger or courier service receipt as the 
date of delivery or refusal of delivery (or attempted delivery if undeliverable). If either 
party gives notice of a change of address in the manner specified in this paragraph, all 
notices, demands and communications originated after receipt of the change of address 
(or the effective date specified in the notice of change of address, if later) shall be 
transmitted, delivered or sent to the  new address. 

 
12. Notwithstanding specific provisions of this Note, non-monetary performance 

hereunder shall not be deemed to be in default where delays are due to causes beyond the control 
and without the fault of the party claiming an extension of time to perform (an “Enforced 
Delay”), provided that they actually delay and interfere with the timely performance of the 
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matter to which they would apply and despite the exercise of diligence and good business 
practices are or would be beyond the reasonable control of the party claiming such interference, 
including: war; insurrection; strikes; lock-outs; riots; floods; earthquakes; fires; casualties; acts 
of God; acts of the public enemy; epidemics; quarantine restrictions; freight embargoes; lack of 
transportation; governmental restrictions or priority; litigation including litigation challenging 
the validity of this transaction or any element thereof; unusually severe weather; inability to 
secure necessary labor, materials or tools; delays of any contractor, subcontractor, or suppliers; 
acts of the other party; acts or failure to act of any Governmental Agency (except acts or failure 
to act of Authority shall not excuse performance by Authority); the imposition of any applicable 
moratorium by a Governmental Agency; or any other causes which despite the exercise of 
diligence and good business practices are or would be beyond the reasonable control of the party 
claiming such delay and interference.  Notwithstanding the foregoing, none of the foregoing 
events shall constitute an Enforced Delay unless and until the party claiming such delay and 
interference delivers to the other party written notice describing the event, its cause, when and 
how such party obtained  knowledge, the  date  the event  commenced,  and  the  estimated  delay  
resulting therefrom.  Any party claiming an Enforced Delay shall deliver such written notice 
within fifteen (15) business days after it obtains actual knowledge of the event. 
 

13. If the rights created by this Note shall be held by a court of competent jurisdiction 
to be invalid or unenforceable as to any part of the obligations described herein, the remaining 
obligations must be completely performed and paid. 
 

14. The obligation to repay the Authority Loan is a nonrecourse obligation of the 
Borrower and its partners.  Neither the Borrower nor any of its general or limited partners, nor 
any other party, shall have any personal liability for repayment of the Authority Loan.  The sole 
recourse of the Authority with respect to repayment of the Authority Loan shall be the exercise 
of its rights against the Property as described in the Parcel B Deed of Trust, the Parcel C Deed of 
Trust, the Leasehold Deed of Trust and related security documents. Notwithstanding the 
foregoing, the Agency:  
 

(i) may obtain a judgment or order (including, without limitation, an 
injunction) requiring Borrower or any other party to perform (or refrain from) specified 
acts other than repayment of the Authority Loan; and  

 
(ii)  may recover directly from Borrower or any other party for such party’s 

actions that result in: 
 

(A) any damages, costs and expenses incurred by Authority as a result 
of fraud or any criminal act or acts of Borrower or any partner, shareholder, 
officer, director or employee of Borrower or of any general partner of Borrower;  

 
(B) any damages, costs and expenses incurred by Authority as a result 
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of any misappropriation of funds provided for the construction of the Project, as 
described in the Loan Agreement, rents and revenues from the operation of the 
Project, or proceeds of insurance policies or condemnation proceeds; 

 
(C) any and all amounts owing by Borrower pursuant to Borrower’s 

indemnification regarding Hazardous Substances pursuant to the Loan Agreement 
and attachments thereto; and  

 
(D) all court costs and attorneys’ fees reasonably incurred in enforcing 

or collecting upon any of the foregoing exceptions (provided that Authority shall 
pay Borrower’s reasonable court costs and attorneys’ fees if Borrower is the 
prevailing party in any such enforcement or collection action). 

 
16. The address of Borrower for purposes of receiving notices pursuant to this Note is 

as follows: The Post By HDC, LP, c/o Hitzke Development Corporation, 251 Autumn Drive, 
Suite 100, San Marcos, CA  92069, Attn: Ginger Hitzke, and its telephone number is (760) 798-
9809, www.hitzkedevelopment.com. 
  

17. In addition to the other terms of this Note, the Borrower hereby agrees and 
acknowledges that, notwithstanding any internal accounting procedures or provision pertaining 
to the use of receipts, payments, reserves and distributions contained in its agreement of 
partnership or other organizational document, the terms of the Loan Agreement, including the 
Method of Financing, shall control as to the use of the Authority Loan proceeds. 
 

 
 

[Signatures begin on following page.] 
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IN WITNESS WHEREOF Borrower has executed this Note as of the day and year set 
forth above. 
 

BORROWER:  
 

      THE POST BY HDC, L.P., a California limited  
      partnership 
 

By: HITZKE DEVELOPMENT 
 CORPORATION, a California corporation 
  

   
       By:      
        Ginger Hitzke 
        Its: President 
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PROMISSORY NOTE 
SECURED BY DEED OF TRUST 

TO THE IMPERIAL BEACH HOUSING AUTHORITY 
 
3%                        Imperial Beach, California 
$550,000                                   ________________, 2011 
 

FOR VALUE RECEIVED, THE POST BY HCD, L.P., a California limited partnership 
(“Borrower”), hereby promises to pay to the order of the IMPERIAL BEACH HOUSING 
AUTHORITY, a public body, corporate and politic  (“Authority”), the principal amount of 
FIVE HUNDRED AND FIFTY THOUSAND DOLLARS AND NO CENTS ($550,000.00), or 
so much thereof as may be advanced by the Authority to the Borrower in accordance with the 
Affordable Housing Agreement, dated for reference purposes_____________, 2011 (the “Loan 
Agreement”) by and between the Authority and Borrower, which is incorporated herein by this 
reference.  The Borrower shall pay interest at the rate, in the amount and at the time hereinafter 
provided. 
 

1. The Loan Agreement is incorporated herein by this reference as though fully set 
forth herein.  Loan Agreement as used herein shall mean, refer to and include the Loan 
Agreement, as well as any riders, exhibits, addenda, implementation agreements, amendments 
and attachments thereto (which are hereby incorporated herein by this reference) or other 
documents expressly incorporated by reference in the Loan Agreement. Any capitalized term not 
otherwise defined herein shall have the meaning ascribed to it in the Loan Agreement.   
 

2. This Note evidences the obligation of the Borrower to the Authority for the 
repayment of the Predevelopment Loan. 
 

3. This Note is payable at the principal office of the Authority, 825 Imperial Beach 
Boulevard, Imperial Beach , California 91932, or at such other place as the holder hereof may 
inform the Borrower in writing, in lawful money of the United States. 

 
4.    This Note shall be secured by the Assignment of Agreements and UCC-1 

Financing Statement.  
 

5. This Note shall accrue simple interest at the rate of three percent (3%) per annum 
on the principal amount outstanding, from the date of disbursement, payable as provided in 
Sections 6 and 7, below. 
 

6.  The unpaid principal balance of this Note and all accrued but unpaid interest shall 
be due and payable on the earliest to occur of the following (the earliest of which shall be 
referred to herein as the “Maturity Date”):  
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(a) the date of Closing whereby all amounts owing under this Note shall be 

included in the principal amount of the Loan as an Acquisition and Development Cost, 
and this Note shall be endorsed as “paid in full” and returned to Borrower; or 

 
(b) the date at which the Loan Agreement is terminated prior to Closing, 

whereby the outstanding principal balance and accrued interest of the Predevelopment 
Loan (the “Outstanding Balance”) shall be due and payable in full; provided, however, 
that the cost of the plans, reports, and data available to the Authority pursuant to the 
Assignment of Agreements shall be credited against the Outstanding Balance in the event 
that termination occurs due to Borrower’s failure to procure the Sources of Financing 
despite best efforts, or Authority’s default of the Loan Agreement; or 

 
(c) the date the Property and/or Project, or any portion thereof or interest 

therein is sold, transferred, assigned or refinanced, without the prior written approval of 
the Authority; or  

 
(d) the date on which there is a Default by the Borrower under the terms of 

the Loan Agreement, including this Note, which is not cured within the respective time 
periods provided therein. 

 
(e) Unless the term of this Note has been extended by the Authority, from and 

after the Maturity Date, or any earlier date upon which all sums owing under this Note 
become due by acceleration or otherwise, all sums owing under this Note shall bear 
interest until paid in full at a rate equal to the greater of either: (i) ten percent (10%) per 
annum; or, (ii) the federal discount rate plus five percent (5%), where the federal discount 
rate is defined as the highest rate established by the Federal Reserve Bank of San 
Francisco on advances to member banks on the twenty-fifth day of the calendar month 
preceding the earlier of the date the Predevelopment Loan was funded to Borrower 
(“Default Interest”).   

 
7. Prior to the Maturity Date, Borrower shall not be obligated to repay the 

Predevelopment Loan. 
 
8. Any breach by Borrower of the provisions of Article 5 of the Loan Agreement 

(entitled “DEFAULTS, REMEDIES AND TERMINATION”) shall constitute a default under 
this Note after expiration of the applicable cure period provided for in the Loan Agreement.  The 
cure periods under the Loan Agreement and this Note in connection with such a default shall run 
concurrently. 
 

9. Borrower waives presentment for payment, demand, protest, and notices of 
dishonor and of protest; the benefits of all waivable exemptions; and all defenses and pleas on 
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the ground of any extension or extensions of the time of payment or of any due date under this 
Note, in whole or in part, whether before or after maturity and with or without notice.  Borrower 
hereby agrees to pay all costs and expenses, including reasonable attorney’s fees, which may be 
incurred by the holder hereof, in the enforcement of this Note, the Assignment of Agreements or 
any term or provision of either. 
 

10. Upon the failure of Borrower to perform or observe any term or provision of this 
Note, or upon the occurrence of any Event of Default under the terms of the Loan Agreement or 
the Assignment of Agreements, the holder may exercise its rights or remedies hereunder or 
thereunder.  

 
11. (a) Subject to the extensions of time set forth in Section 12, and subject to the 

further provisions of this Section 11, failure or delay by Borrower to perform any material term 
or provision of this Note, the Loan Agreement, or the Assignment of Agreements constitutes a 
default under this Note.  
 

(b) Authority shall give written notice of default to Borrower, specifying the 
default complained of by the Authority.  Delay in giving such notice shall not constitute a 
waiver of any default nor shall it change the time of default. 

 
(c) Any failures or delays by Authority in asserting any of its rights and 

remedies as to any default shall not operate as a waiver of any default or of any such 
rights or remedies.  Delays by Authority in asserting any of its rights and remedies shall 
not deprive Authority of its right to institute and maintain any actions or proceedings 
which it may deem necessary to protect, assert, or enforce any such rights or remedies. 

 
 (d) If a monetary event of default occurs, prior to exercising any remedies 
hereunder, the aggrieved party shall give the party in default written notice of such 
default.  The party in default shall have a period of ten  (10) days after such notice is 
given within which to cure the default. 
 

(e) If a non-monetary event of default occurs, prior to exercising any remedies 
hereunder, the aggrieved party shall give the party in default notice of such default.  If the 
default is reasonably capable of being cured within thirty (30) days, the party in default 
shall have such period to effect a cure prior to exercise of remedies by the aggrieved 
party.  If the default is such that it is not reasonably capable of being cured within thirty 
(30) days, and the party in default (i) initiates corrective action within said period, and (ii) 
diligently, continually, and in good faith works to effect a cure as soon as possible, then 
the party in default shall have such additional time as is reasonably necessary to cure the 
default prior to any exercise of remedies by Authority.  
 

(f) Any notice of default shall be deemed given only if either (i) dispatched 
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by first class mail, registered or certified, postage prepaid, return receipt requested, to the 
addresses specified for the Borrower, or (ii) by electronic facsimile transmission to the 
facsimile numbers specified for the Borrower, followed by delivery by the method 
described in clause (i), or (iii) by personal delivery (including by means of professional 
messenger or courier service such as United Parcel Service or Federal Express) to the 
addresses specified for the Borrower.  Receipt shall be deemed to have occurred on the 
earlier of (i) the date of successfully completed electronic facsimile transmission or (ii) 
the date marked on a written postal service or messenger or courier service receipt as the 
date of delivery or refusal of delivery (or attempted delivery if undeliverable). If either 
party gives notice of a change of address in the manner specified in this paragraph, all 
notices, demands and communications originated after receipt of the change of address 
(or the effective date specified in the notice of change of address, if later) shall be 
transmitted, delivered or sent to the  new address. 

 
12. Notwithstanding specific provisions of this Note, non-monetary performance 

hereunder shall not be deemed to be in default where delays are due to causes beyond the control 
and without the fault of the party claiming an extension of time to perform (an “Enforced 
Delay”), provided that they actually delay and interfere with the timely performance of the 
matter to which they would apply and despite the exercise of diligence and good business 
practices are or would be beyond the reasonable control of the party claiming such interference, 
including: war; insurrection; strikes; lock-outs; riots; floods; earthquakes; fires; casualties; acts 
of God; acts of the public enemy; epidemics; quarantine restrictions; freight embargoes; lack of 
transportation; governmental restrictions or priority; litigation including litigation challenging 
the validity of this transaction or any element thereof; unusually severe weather; inability to 
secure necessary labor, materials or tools; delays of any contractor, subcontractor, or suppliers; 
acts of the other party; acts or failure to act of any Governmental Agency (except acts or failure 
to act of Authority shall not excuse performance by Authority); the imposition of any applicable 
moratorium by a Governmental Agency; or any other causes which despite the exercise of 
diligence and good business practices are or would be beyond the reasonable control of the party 
claiming such delay and interference.  Notwithstanding the foregoing, none of the foregoing 
events shall constitute an Enforced Delay unless and until the party claiming such delay and 
interference delivers to the other party written notice describing the event, its cause, when and 
how such party obtained  knowledge, the  date  the event  commenced,  and  the  estimated  delay 
resulting therefrom.  Any party claiming an Enforced Delay shall deliver such written notice 
within fifteen (15) business days after it obtains actual knowledge of the event. 
 

13. If the rights created by this Note shall be held by a court of competent jurisdiction 
to be invalid or unenforceable as to any part of the obligations described herein, the remaining 
obligations must be completely performed and paid. 
 

14. The obligation to repay the Predevelopment Loan is a nonrecourse obligation of 
the Borrower and its partners.  Neither the Borrower nor any of its general or limited partners, 



 
          Attachment No. 7A 

Predevelopment Promissory Note 

Page 5 of 7 

nor any other party, shall have any personal liability for repayment of the Predevelopment Loan.  
The sole recourse of the Authority with respect to repayment of the Predevelopment Loan shall 
be the exercise of its rights against the Property as described in the UCC-1 Financing Statement 
and Assignment of Agreements. Notwithstanding the foregoing, the Authority:  
 

(i) may obtain a judgment or order (including, without limitation, an 
injunction) requiring Borrower or any other party to perform (or refrain from) specified 
acts other than repayment of the Predevelopment Loan; and  

 
(ii)  may recover directly from Borrower or any other party for such party’s 

actions that result in: 
 

(A) any damages, costs and expenses incurred by Authority as a result 
of fraud or any criminal act or acts of Borrower or any partner, shareholder, 
officer, director or employee of Borrower or of any general partner of Borrower;  

 
(B) any damages, costs and expenses incurred by Authority as a result 

of any misappropriation of funds provided for the construction of the Project, as 
described in the Loan Agreement, rents and revenues from the operation of the 
Project, or proceeds of insurance policies or condemnation proceeds; 

 
(C) any and all amounts owing by Borrower pursuant to Borrower’s 

indemnification regarding Hazardous Substances pursuant to the Loan Agreement 
and attachments thereto; and  

 
(D) all court costs and attorneys’ fees reasonably incurred in enforcing 

or collecting upon any of the foregoing exceptions (provided that Authority shall 
pay Borrower’s reasonable court costs and attorneys’ fees if Borrower is the 
prevailing party in any such enforcement or collection action). 

 
16. The address of Borrower for purposes of receiving notices pursuant to this Note is 

as follows: The Post By HDC, LP, c/o Hitzke Development Corporation, 251 Autumn Drive, 
Suite 100, San Marcos, CA  92069, Attn: Ginger Hitzke, and its telephone number is (760) 798-
9809, www.hitzkedevelopment.com. 
  

17. In addition to the other terms of this Note, the Borrower hereby agrees and 
acknowledges that, notwithstanding any internal accounting procedures or provision pertaining 
to the use of receipts, payments, reserves and distributions contained in its agreement of 
partnership or other organizational document, the terms of the Loan Agreement, including the 
Method of Financing, shall control as to the use of the Predevelopment Loan proceeds. 
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IN WITNESS WHEREOF Borrower has executed this Note as of the day and year set forth 
above. 
 

BORROWER:  
 

      THE POST BY HDC, L.P., a California limited  
      partnership 
 

By: HITZKE DEVELOPMENT 
 CORPORATION, a California corporation 
  

   
       By:      
        Ginger Hitzke 
        Its: President 
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DEED OF TRUST, 
SECURITY AGREEMENT AND FIXTURE FILING RECORDED AGAINST 

PROPERTY  
(WITH ASSIGNMENT OF RENTS) 

[PARCEL C] 
 

 
 This Deed of Trust, Security Agreement and Fixture Filing Recorded Against Property 
(With Assignment of Rents) is made as of________, 2011 by  THE POST BY HDC, L.PL., a 
California limited partnership (hereinafter referred to as “Trustor”) whose address is c/o Hitzke 
Development Corporation, 251 Autumn Drive, Suite 100, San Marcos, CA  92069, Attn: Ginger 
Hitzke with a copy to _________________________________________TITLE INSURANCE 
COMPANY, (hereinafter called “Trustee”), for the benefit of the IMPERIAL BEACH 
HOUSING AUTHORITY, a public body, corporate and politic (hereinafter called 
“Beneficiary”), whose address is 825 Imperial Beach Boulevard, Imperial Beach, California 
91932. 
 

Witnesseth: That Trustor IRREVOCABLY GRANTS, TRANSFERS AND ASSIGNS 
to Trustee, its successors and assigns, in Trust, with POWER OF SALE TOGETHER WITH 
RIGHT OF ENTRY AND POSSESSION the following property (the “Trust Estate”): 

 
  (a) That certain real property in the City of Imperial Beach, County of San 
Diego, State of California more particularly described in Exhibit “A” attached hereto and by this 
reference made a part hereof (hereafter referred to as the “Subject Property”); 
 
  (b) All buildings, structures and other improvements now or in the future 
located or to be constructed on the Subject Property (the “Improvements”); 
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  (c) all tenements, hereditaments, appurtenances, privileges, franchises and 
other rights and interests now or in the future benefitting or otherwise relating to the Subject 
Property or the Improvements, including easements, rights-of-way and development rights (the 
“Appurtenances”). (The Appurtenances, together with the Subject Property and the 
Improvements, are hereafter referred to as the “Real Property”); 
 
  (e) subject to the assignment to Beneficiary set forth in Paragraph 4 below, all 
rents, issues, income, revenues, royalties and profits now or in the future payable with respect to 
or otherwise derived from the Trust Estate or the ownership, use, management, operation leasing 
or occupancy of the Trust Estate, including those past due and unpaid (the “Rents”); 
 
  (f) all present and future right, title and interest of Trustor in and to all 
inventory, equipment, fixtures and other goods (as those terms are defined in Division 9 of the 
California Uniform Commercial Code (the “UCC”), and whether existing now or in the future) 
now or in the future located at, upon or about, or affixed or attached to or installed in, the Real 
Property, or used or to be used in connection with or otherwise relating to the Real Property or 
the use, development, construction, maintenance, management, operation, marketing, leasing or 
occupancy of the Real Property, including furniture, furnishings, machinery, appliances, building 
materials and supplies, generators, boilers, furnaces, water tanks, heating ventilating and air 
conditioning equipment and all other types of tangible personal property of any kind or nature, 
and all accessories, additions, attachments, parts, proceeds, products, repairs, replacements and 
substitutions of or to any of such property, but not including personal property that is donated to 
Trustor (the “Goods,” and together with the Real Property, the “Property”); and 
 
  (g) all present and future right, title and interest of Trustor in and to all 
accounts, general intangibles, chattel paper, deposit accounts, money, instruments and 
documents (as those terms are defined in the UCC) and all other agreements, obligations, rights 
and written material (in each case whether existing now or in the future) now or in the future 
relating to or otherwise arising in connection with or derived from the Property or any other part 
of the Trust Estate or the ownership, use, development, construction, maintenance, management, 
operation, marketing, leasing, occupancy, sale or financing of the Property or any other part of 
the Trust Estate, including (to the extent applicable to the Property or any other portion of the 
Trust Estate) (i) permits, approvals and other governmental authorizations, (ii) improvement 
plans and specifications and architectural drawings, (iii) agreements with contractors, 
subcontractors, suppliers, project managers, supervisors, designers, architects, engineers, sales 
agents, leasing agents, consultants and property managers, (iv) warranties, guaranties, 
indemnities and insurance policies, together with insurance payments and unearned insurance 
premiums, (v) claims, demands, awards, settlements, and other payments arising or resulting 
from or otherwise relating to any insurance or any loss or destruction of, injury or damage to, 
trespass on or taking, condemnation (or conveyance in lieu of condemnation) or public use of 
any of the Property, (vi) license agreements, service and maintenance agreements, purchase and 
sale agreements and purchase options, together with advance payments, security deposits and 
other amounts paid to or deposited with Trustor under any such agreements, (vii) reserves, 
deposits, bonds, deferred payments, refunds, rebates, discounts, cost savings, escrow proceeds, 
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sale proceeds and other rights to the payment of money, trade names, trademarks, goodwill and 
all other types on intangible personal property of any kind or nature, and (viii) all supplements, 
modifications, amendments, renewals, extensions, proceeds, replacements and substitutions of or 
to any of such property (the “Intangibles”). 
 
 Trustor further grants to Trustee and Beneficiary, pursuant to the UCC, a security interest 
in all present and future right, title and interest of Trustor in and to all Goods and Intangibles and 
all of the Trust Estates described above in which a security interest may be created under the 
UCC (collectively, the “Personal Property”).  This Deed of Trust constitutes a security 
agreement under the UCC, conveying a security interest in the Personal Property to Trustee and 
Beneficiary.  Trustee and Beneficiary shall have, in addition to all rights and remedies provided 
herein, all the rights and remedies of a “secured party” under the UCC and other applicable 
California law.  Trustor covenants and agrees that this Deed of Trust constitutes a fixture filing 
under Section 9313 and 9402(6) of the UCC. 
 
 FOR THE PURPOSE OF SECURING, in such order of priority as Beneficiary may 
elect, the following:   
 

(1) due, prompt and complete observance, performance and discharge of each and 
every condition, obligation, covenant and agreement contained herein or contained in the 
following:  

 
(a) a promissory Note in the original principal amount of THREE MILLION 
EIGHT HUNDRED AND FORTY NINE THOUSAND DOLLARS AND NO 
CENTS ($3,849,000.00), evidencing the Authority Loan, executed by Trustor 
(“Borrower” therein) of even date herewith (the “Note”); 
 
 (b) the Affordable Housing Agreement dated as of___________, 2011 (the 
“Loan Agreement”), by and between the Trustor (referred to as “Developer” 
therein), and Beneficiary (referred to as “Authority” therein), pertaining to the 
obligations for the Property, therein; and 
 
(c) the Agreement Containing Covenants Affecting Real Property (Including 
Rental Restrictions) dated as of __________, 2012 (the “Agreement Containing 
Covenants”) by and among Trustor (referred to as “Developer” therein), the 
Imperial Post No. 820, The American Legion, Department of California, Inc., a 
California non-profit corporation (referred to as “American Legion” and together 
with Developer as “Owner” therein) and Beneficiary (“Authority” therein). 

 
The Loan Agreement, including all Attachments thereto, and the documents and 

instruments executed by Trustor in connection with the Trustor’s interest in the Subject Property, 
including but not limited to Agreement Containing Covenants, the Note secured hereby, the 
UCC-1 Form and the Environmental Indemnity, all as described in the Loan Agreement 
(collectively referred to as the “Secured Obligations”) and all of their terms are incorporated 
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herein by reference and this conveyance shall secure any and all extensions, amendments, 
modifications or renewals thereof however evidenced, and additional advances evidenced by any 
Note reciting that it is secured hereby.  Any capitalized term that is not otherwise defined in this 
Deed of Trust shall have the meaning ascribed to such term in the Loan Agreement. 
 
AND TO PROTECT THE SECURITY OF THIS DEED OF TRUST, TRUSTOR 
COVENANTS AND AGREES: 
  

1. That Trustor shall pay the Note secured hereby at the time and in the manner 
provided therein, and perform the obligations of the Trustor as set forth in the Secured 
Obligations at the time and in the manner respectively provided therein. 
  

2. That Trustor shall not permit or suffer the use of any of the property for any 
purpose other than the uses permitted by the Secured Obligations. 
  

3. That the Secured Obligations are incorporated in and made a part of the Deed of 
Trust.  Upon default of a Secured Obligation, and after the giving of notice and the expiration of 
any applicable cure period, the Beneficiary, at its option, may declare the whole of the 
indebtedness secured hereby to be due and payable. 
  

4. That all rents, profits and income from the property covered by this Deed of Trust 
are hereby assigned to the Beneficiary for the purpose of discharging the debt hereby secured.  
Permission is hereby given to Trustor so long as no default exists hereunder after the giving of 
notice and the expiration of any applicable cure period, to collect such rents, profits and income 
for use in accordance with the provisions of the Loan Agreement. 
  

5. That upon default hereunder or under the aforementioned agreements, and after 
the giving of notice and the expiration of any applicable cure period, Beneficiary shall be entitled 
to the appointment of a receiver by any court having jurisdiction, without notice, to take 
possession and protect the property described herein and operate same and collect the rents, 
profits and income therefrom. 
  

6. That Trustor will keep the Improvements to be constructed on the Subject 
Property in accordance with the Loan Agreement insured against loss by fire and such other 
hazards, casualties, and contingencies as may reasonably be required in writing from time to time 
by the Beneficiary, and all such insurance shall be evidenced by standard fire and extended 
coverage insurance policy or policies.  In no event shall the amounts of coverage be less than 100 
percent of the insurable value of the Property.  Such policies shall be endorsed with standard 
mortgage clause with loss payable to the Beneficiary and certificates thereof together with copies 
of original policies shall be deposited with the Beneficiary. 
  

7. To pay, prior to delinquency, any taxes and assessments affecting said Property; 
to pay, when due, all encumbrances, charges and liens, with interest, on said Property or any part 
thereof which appear to be prior or superior hereto; and to pay all costs, fees, and expenses of 
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this Trust.  Notwithstanding anything to the contrary contained in this Deed of Trust, Trustor 
shall not be required to pay and discharge any such tax, assessment, charge or levy so long as 
Trustor is contesting the legality thereof in good faith and by appropriate proceedings, and 
Trustor has adequate funds to pay any liabilities contested pursuant to this Section 7. 
  

8. To keep said property in good condition and repair, subject to ordinary wear and 
tear, casualty and condemnation, not to remove or demolish any buildings thereon; to complete 
or, subject to Section 17, below, restore promptly and in good and workmanlike manner any 
building which may be constructed, damaged, or destroyed thereon and to pay when due all 
claims for labor performed and materials furnished therefor; to comply with all laws affecting 
said property or requiring any alterations or improvements to be made thereon (subject to 
Trustor’s right to contest the validity or applicability of laws or regulations); not to commit or 
permit waste thereof; not to commit, suffer or permit any act upon said property in violation of 
law and/or covenants, conditions and/or restrictions affecting said property; not to permit or 
suffer any material alteration of or addition to the buildings or improvements hereafter 
constructed in or upon said property without the consent of the Beneficiary. 
  

9. To appear in and defend any action or proceeding purporting to affect the security 
hereof or the rights or powers of Beneficiary or Trustee, and to pay all costs and expenses, 
including cost of evidence of title and reasonable attorney's fees in a reasonable sum, in any such 
action or proceeding in which Beneficiary or Trustee may appear. 
  

10. Should Trustor fail, after the giving of notice and the expiration of any applicable 
cure period, to make any payment or do any act as herein provided, then Beneficiary or Trustee, 
but without obligation so to do and without notice to or demand upon Trustor and without 
releasing Trustor from any obligation hereof, may make or do the same in such manner and to 
such extent as either may deem necessary to protect the security hereof.  Following default, after 
the giving of notice and the expiration of any applicable cure period, Beneficiary or Trustee 
being authorized to enter upon said property for such purposes, may commence, appear in and/or 
defend any action or proceeding purporting to affect the security hereof or the rights or powers of 
Beneficiary or Trustee; may pay, purchase, contest, or compromise any encumbrance, charge, or 
lien which in the judgment of either appears to be prior or superior hereto; and, in exercising any 
such powers, may pay necessary expenses, employ counsel, and pay his reasonable fees. 
Notwithstanding the foregoing, in the event of default under this Deed of Trust, the Beneficiary 
may also require Trustor to maintain and submit additional records.  Beneficiary shall specify in 
writing the particular records that must be maintained and the information or reports that must be 
submitted. 
 
 11. Beneficiary shall have the right to pay fire and other property insurance premiums 
when due should Trustor fail to make any required premium payments.  All such payments made 
by the Beneficiary shall be added to the principal sum secured hereby. 
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12. To pay immediately and without demand all sums so expended by Beneficiary or 
Trustee, under permission given under this Deed of Trust, with interest from date of expenditure 
at the rate specified in the Note secured hereby. 
  

13. That the funds to be advanced hereunder are to be used in accordance with the 
Secured Obligations and upon the failure of Trustor, after the giving of notice and the expiration 
of any applicable cure period, to keep and perform all the covenants, conditions, and agreements 
of said agreements, the principal sum and all arrears of interest, and other charges provided for in 
the Note secured hereby shall at the option of the Beneficiary of this Deed of Trust become due 
and payable, anything contained herein to the contrary notwithstanding. 
  

14. Trustor further covenants that it will not voluntarily create, suffer, or permit to be 
created against the property subject to this Deed of Trust any lien or liens except as permitted by 
the Secured Obligations or otherwise approved by Beneficiary, and further that it will keep and 
maintain the property free from the claims of all persons supplying labor or materials which will 
enter into the construction of any and all buildings now being erected or to be erected on said 
premises.  Notwithstanding anything to the contrary contained in this Deed of Trust, Trustor 
shall not be obligated to pay any claims for labor, materials or services which Trustor in good 
faith disputes and is diligently contesting, provided that Trustor shall, at Beneficiary's written 
request, within thirty (30) days after the filing of any claim or lien (but in any event, and without 
any requirement that Beneficiary must first provide a written request, prior to foreclosure) record 
in the Office of the San Diego County Registrar-Recorder/County Clerk (“County Recorder”) a 
surety bond in an amount one-and-one-half (1½) times the amount of such claim item to protect 
against a claim of lien, or provide such other security reasonably satisfactory to Beneficiary. 
  

15. That any and all improvements made or about to be made upon the premises 
covered by the Deed of Trust, and all plans and specifications, comply with all applicable 
municipal ordinances and regulations and all other applicable regulations made or promulgated, 
now or hereafter, by lawful promulgation, and that the same will upon completion comply with 
all such municipal ordinances and regulations and with the rules of the applicable fire rating or 
inspection organization, bureau, association or office. 
  

16. Trustor herein agrees to pay to Beneficiary or to the authorized loan servicing 
representative of the Beneficiary a reasonable charge for providing a statement regarding the 
obligation secured by this Deed of Trust as provided by Section 2954, Article 2, Chapter 2 Title 
14, Division 3, of the California Civil Code. 
 

IT IS MUTUALLY AGREED THAT: 
  

17. Should the Property or any part thereof be taken or damaged by reason of any 
public improvement or condemnation proceeding, or damaged by fire, or earthquake, or in any 
other manner, Beneficiary shall be entitled to all compensation, awards, and other payments or 
relief therefor which are not used to reconstruct, restore or otherwise improve the property or 
part thereof that was taken or damaged, and shall be entitled at its option to commence, appear in 
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and prosecute in its own name, any action or proceedings, or to make any compromise or 
settlement, in connection with such taking or damage.  All such compensation, awards, damages, 
rights of action and proceeds which are not used to reconstruct, restore or otherwise improve the 
property or part thereof that was taken or damaged, including the proceeds of any policies of fire 
and other insurance affecting said property, are hereby assigned to Beneficiary.  After deducting 
therefrom all its expenses, including attorney's fees, the balance of the proceeds which are not 
used to reconstruct, restore or otherwise improve the property or part thereof that was taken or 
damaged, shall be applied to the amount due under the Note secured hereby. No amount applied 
to the reduction of the principal shall relieve the trustor from making regular payments as 
required by the Note secured hereby.  
 

In the event of any fire or other casualty to the Property or eminent domain proceedings 
resulting in condemnation of the Property or any part thereof, Trustor shall have the right to 
rebuild the Property, and to use all available insurance or condemnation proceeds therefore, 
provided that (a) such proceeds are sufficient to keep the loan in balance and rebuild the Property 
in a manner that provides adequate security to the Beneficiary for repayment of the loan, or if 
such proceeds are insufficient to provide adequate security or to keep the loan in balance, then 
Trustor has funded any deficiency, (b) Beneficiary shall have the right to approve plans and 
specifications for any major rebuilding and the right to approve disbursements of insurance or 
condemnation proceeds for rebuilding under a construction escrow or similar arrangement, and 
such approval shall not be unreasonably withheld, and (c) no material default then exists under 
this Deed of Trust, the Loan Agreement, the Note, or the Agreement Containing Covenants. If 
the casualty or condemnation affects only part of the Property and total rebuilding is infeasible, 
then such insurance and/or condemnation proceeds may be used for partial rebuilding and partial 
repayment of the loan in a manner that provides adequate security to the Beneficiary for 
repayment of the remaining balance of the loan. 
  

18. Upon default by Trustor in making any payments provided for in the Note secured 
hereby or in this Deed of Trust, or in performing any obligation set forth in any of the Secured 
Obligations, and if such default is not cured within the respective time provided therefor in 
Section 34 of this Deed of Trust, below, Beneficiary may declare all sums secured hereby 
immediately due and payable by delivery to Trustee of written declaration of default and demand 
for sale, and of written notice of default and of election to cause the Property to be sold, which 
notice Trustee shall cause to be duly filed for record and Beneficiary may foreclose this Deed of 
Trust.  Beneficiary shall also deposit with Trustee this Deed, the Note and all documents 
evidencing expenditures secured hereby. 
  

19. a. Prior to the repayment in full of the Authority Loan, the Trustor shall not 
assign or attempt to assign its obligations under the Loan Agreement or any right therein, nor 
make any total or partial sale, transfer, conveyance or assignment of the whole or any part of the 
Property, the Project thereon, or any portion thereof or interest therein (referred to hereinafter as 
a “Transfer”), without prior written approval of the Beneficiary, except as otherwise permitted 
in the Loan Agreement secured hereby.  Consent to one such transaction shall not be deemed to 
be a waiver of the right to require consent to future or successive transactions.  Beneficiary shall 
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not unreasonably withhold or delay its consent.  If consent should be given, any such transfer 
shall be subject to this Section 19, and any such transferee shall assume all obligations hereunder 
and agree to be bound by all provisions contained herein, subject to the provisions of paragraph 
e.(3) of this Section 19, below. 

 
  b. Any such proposed transferee shall have the qualifications and financial 
responsibility necessary and adequate as may be reasonably determined by the Beneficiary, to 
fulfill the obligations undertaken by Trustor in the Loan Agreement, including all attachments 
thereto. Any such proposed transferee, by instrument in writing satisfactory to the Beneficiary 
and in form recordable in the County Recorder, for itself and its successors and assigns, and for 
the benefit of the Beneficiary shall expressly assume all of the obligations of the Trustor under 
the Loan Agreement, including all attachments thereto, and agree to be subject to all conditions 
and restrictions applicable to the Trustor in this Note, subject to the provisions of paragraph e.(3) 
of this Section 19.  There shall be submitted to the Beneficiary for review all instruments and 
other legal documents proposed to effect any such transfer; and if approved by the Beneficiary 
its approval shall be indicated to the Trustor in writing. 
 
  c. In the absence of specific written agreement by the Beneficiary, no 
unauthorized Transfer, or approval thereof by the Beneficiary, shall be deemed to relieve the 
Trustor or any other party from any obligations under the Loan Agreement, including all 
attachments thereto. 
 
  d. In the event of a Transfer prior to the time the Authority Loan is paid in 
full without the prior written consent of the Beneficiary, the net proceeds (after repayment in full 
to any Senior Lender, if any, and the reconveyance of any liens of the Senior Lender) shall be 
paid to the Beneficiary to the extent necessary to pay in full the accrued interest, if any, current 
interest and remaining principal balance of the Authority Loan. 
 
  e. (1) As used herein, “Transfer” includes the sale, agreement to sell, 
transfer or conveyance of the Subject Property or any portion thereof or interest therein, whether 
voluntary, involuntary, by operation of law or otherwise, the execution of any installment land 
sale contract or similar instrument affecting all or a portion of the Property or Project, or the 
lease of all or substantially all of the Subject Property, except as provided in subparagraph e.(3) 
of this Section 19, below.  
 
   (2)   “Transfer” shall also include the transfer, assignment, 
hypothecation or conveyance of legal or beneficial ownership of any interest in Trustor, or any 
conversion of Trustor to an entity form other than that of Trustor at the time of execution of the 
Loan Agreement, except that a cumulative change in ownership interest of any general partner of 
forty-nine percent (49%) or less shall not be deemed a “transfer” for purposes of this Note. 
 
   (3) “Notwithstanding paragraphs (1) and (2), above, “Transfer” shall 
not include any of the following Permitted Transfers:  
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(a) a sale, transfer, assignment or exchange of all or a portion 
of the limited partners’ interest in the Trustor or any sale, transfer, assignment or exchange of all 
or a portion of interests in the limited partners of Trustor.  
 

(b) the grant of option and right of first refusal to the general 
partner of Trustor, or any affiliate thereof, and to any transfer of the Property to such general 
partner,  affiliate pursuant to the exercise of an option or right of first refusal reserved in 
Trustor’s  amended and restated partnership agreement (the “Partnership Agreement”) or other 
document approved by the Beneficiary, provided that such party assumes all obligations under 
hereunder pursuant to an assumption agreement acceptable to the Beneficiary. 

 
(c)  the withdrawal (not including a voluntary withdrawal 

allowed by the Partnership Agreement or with the consent of the limited partner) of a general 
partner of Trustor, or removal of a general partner of the Trustor for cause pursuant to the terms 
of the Partnership Agreement, provided that a substitute general partner that is a nonprofit 
corporation exempt from federal income tax under Section 501(c)(3) of the United States 
Internal Revenue Code (or successor provision), a limited liability company or for profit entity 
controlled by such a nonprofit corporation, or a public agency or public corporation, that is 
reasonably acceptable to the Beneficiary, is admitted to the Trustor within ninety (90) days 
thereafter, and provided further that if the former general partner’s (or affiliate’s) option to 
purchase the Property or option to purchase the limited partner’s interest is terminated, the new 
general partner shall be granted options to purchase the Property or the limited partner’s interest 
on the same terms and conditions as previously were applicable to the former general partner’s 
(or affiliate’s) options, unless otherwise agreed in writing by the Beneficiary.  
 
    (d)  Any permanent financing authorized by the Loan 
Agreement, including the Method of Financing.  
 
    (e) The leasing for occupancy of all or any part of the Subject 
Property or Improvements. 
 
    (f) The inclusion of equity participation by Trustor by transfer 
or addition of limited or general partners to the Trustor or similar mechanism.   
 
    (g) The pledge by any general partner of Trustor  to the limited 
partners of the general partner’s interest in the Trustor, as security for the performance of all of 
the General Partner’s obligations under the Trustor’s Amended and Restated Agreement of 
Limited Partnership (the “Partnership Agreement”). 
 
    (h) The sale, transfer or pledge of any limited partnership 
interest in the Trustor or of any partnership interest in the limited partners. 
 
    (i) The appointment by the limited partners, in accordance 
with the Partnership Agreement, of an additional or substitute general partner that is an affiliate 
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of the limited partners or, if not an affiliate of the limited partners, is reasonably acceptable to the 
Beneficiary. 
 
    (j) Any dilution of the general partner’s interest in the Trustor 
in accordance with the Partnership Agreement. 
  
 f. The Beneficiary shall not unreasonably withhold, condition or delay its approval 
of any matter for which its approval is required hereunder. Any disapproval shall be in writing 
and contain the Beneficiary's reasons for disapproval. 
  

20. After the lapse of such time as may then be required by law following the 
recordation of said notice of default, and notice of sale having been given as then required by 
law, Trustee, without demand on Trustor, shall sell said property at the time and place fixed by it 
in said notice of sale, either as a whole or in separate parcels, and in such order as it may 
determine at public auction to the highest bidder for cash in lawful money of the United States, 
payable at time of sale.  Trustee may postpone sale of all or any portion of said property by 
public announcement at the time and place of sale, and from time to time thereafter may 
postpone the sale by public announcement at the time and place of sale, and from time to time 
thereafter may postpone the sale by public announcement at the time fixed by the preceding 
postponement.  Trustee shall deliver to the purchaser its Deed conveying the property so sold, 
but without any covenant or warranty, express or implied.  The recitals in the Deed of any 
matters or facts shall be conclusive proof of the truthfulness thereof. Any person, including 
Trustor, Trustee or Beneficiary, may purchase at the sale.  The Trustee shall apply the proceeds 
of sale to payment of (1) the expenses of such sale, together with the reasonable expenses of this 
trust including therein reasonable Trustee’s fees or attorney’s fees for conducting the sale, and 
the actual cost of publishing, recording, mailing and posting notice of the sale; (2) the cost of any 
search and/or other evidence of title procured in connection with such sale and revenue stamps 
on Trustee's Deed; (3) all sums expended under the terms hereof, not then repaid, with accrued 
interest at the rate specified in the Note; (4) all other sums then secured hereby; and (5) the 
remainder, if any, to the person or persons legally entitled thereto. 

 
 21. Beneficiary may from time to time substitute a successor or successors to any 
Trustee named herein or acting hereunder to execute this Trust.  Upon such appointment, and 
without conveyance to the successor trustee, the latter shall be vested with all title, powers, and 
duties conferred upon any Trustee herein named or acting hereunder.  Each such appointment 
and substitution shall be made by written instrument executed by Beneficiary, containing 
reference to this Deed of Trust and its place of record, which, when duly recorded in the proper 
office of the county or counties in which the property is situated, shall be conclusive proof of 
proper appointment of the successor trustee. 
 
 22. The pleading of any statute of limitations as a defense to any and all obligations 
secured by this Deed of Trust is hereby waived to the full extent permissible by law. 
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 23. Upon written request of Beneficiary stating that all sums secured hereby have 
been paid and all obligations secured hereby have been satisfied, and upon surrender of this Deed 
of Trust and the Note to Trustee for cancellation and retention and upon payment of its fees, 
Trustee shall reconvey, without warranty, the property then held hereunder.  The recitals in such 
reconveyance of any matters or fact shall be conclusive proof of the truthfulness thereof.  The 
grantee in such reconveyance may be described as “the person or persons legally entitled 
thereto”. 
 
 24. The trust created hereby is irrevocable by Trustor. 
 
 25. This Deed of Trust applies to, inures to the benefit of, and binds all parties hereto, 
their heirs, legatees, devisees, administrators, executors, successors, and assigns.  The term 
“Beneficiary” shall include not only the original Beneficiary hereunder but also any future owner 
and holder including pledgees, of the Note secured hereby.  In this Deed of Trust, whenever the 
context so requires, the masculine gender includes the feminine and/or neuter, and the singular 
number includes the plural.  All obligations of Trustor hereunder are joint and several. 
 
 26. Trustee accepts this Trust when this Deed of Trust, duly executed and 
acknowledged, is made public record as provided by law.  Except as otherwise provided by law 
the Trustee is not obligated to notify any party hereto of pending sale under this Deed of Trust or 
of any action of proceeding in which Trustor, Beneficiary, or Trustee shall be a party unless 
brought by Trustee. 
 
 27. The undersigned Trustor requests that a copy of any notice of default and of any 
notice of sale hereunder be mailed to Trustor at the address set forth on the first page of this 
Deed of Trust.   
 
 28. Trustor agrees at any time and from time to time upon receipt of a written request 
from Beneficiary, to furnish to Beneficiary detailed statements in writing of income, rents, 
profits, and operating expenses of the premises, and the names of the occupants and tenants in 
possession, together with the expiration dates of their leases and full information regarding all 
rental and occupancy agreements, and the rents provided for by such leases and rental and 
occupancy agreements, and such other information regarding the premises and their use as may 
be requested by Beneficiary. 
 
 29. Trustor agrees that the loan secured by this Deed of Trust is made expressly for 
the purpose of financing the construction of an affordable rental housing development for Very 
Low and Low Income Households (the “Project”) as such terms are defined in the Secured 
Obligations. 
 
 30. Trustor agrees that, except as otherwise provided in the Note secured hereby, 
upon sale or refinancing of the property, the entire principal balance of the debt secured by this 
Deed of Trust, plus any accrued but unpaid interest thereon, shall at the option of Beneficiary be 
immediately due and payable. 
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 31. The obligation to repay the Authority Loan is a nonrecourse obligation of the 
Trustor and its partners.  Neither Trustor nor any of its general or limited partners, nor any other 
party, shall have any personal liability for repayment of the loan.  The sole recourse of 
Beneficiary shall be the exercise of its rights against the Property and any related security for the 
Authority Loan.  Notwithstanding the foregoing, Beneficiary may recover directly from Trustor 
or from any other party: 
 

(a) any damages, costs and expenses incurred by Beneficiary as a result of fraud or 
any criminal act or acts of Trustor or any partner, shareholder, officer, director or 
employee of Trustor, or of any general or limited partner of Trustor;  
 
(b) any damages, costs and expenses incurred by Beneficiary as a result of any 
misappropriation of funds provided for the construction of the Project, as described in the 
Loan Agreement, rents and revenues from the operation of the Project, or proceeds of 
insurance policies or condemnation proceeds; 
 
(c) any and all amounts owing by Trustor pursuant to the indemnification regarding 
Hazardous Substances pursuant to the Environmental Indemnity; and  
 
(d) all court costs and attorneys' fees reasonably incurred in enforcing or collecting 
upon any of the foregoing exceptions (provided that Beneficiary shall pay Trustor's 
reasonable court costs and attorneys' fees if Trustor is the prevailing party in any such 
enforcement or collection action). 
 

 32. Notwithstanding specific provisions of this Deed of Trust, non-monetary 
performance hereunder shall not be deemed to be in default where delays or defaults are 
proximately caused by any of the following Force Majeure events, provided such event actually 
delays and interferes with the timely performance of the matter, and, despite the exercise of 
diligence and good business practices, such event is beyond the reasonable control of Trustor: 
War; insurrection; strikes; lock-outs; riots; floods; earthquakes; fires; casualties; acts of God; acts 
of the public enemy; acts of terrorism; epidemics; quarantine restrictions; freight embargoes; 
lack of transportation; governmental restrictions or priority; litigation including litigation 
challenging the validity of this transaction or any element thereof; unusually severe weather; 
inability to secure necessary labor, materials or tools; delays of any contractor, subcontractor, or 
suppliers; acts of the other party; acts or failure to act of any Governmental Agency (except acts 
or failure to act of the Beneficiary shall not excuse performance by the Beneficiary); the 
imposition of any applicable moratorium by a Governmental Commission; or any other causes 
which despite the exercise of diligence and good business practices are or would be beyond the 
reasonable control of the party claiming such delay and interference.  Notwithstanding the 
foregoing, none of the foregoing events shall constitute a Force Majeure Event unless and until 
Trustor delivers to Beneficiary written notice describing the event, its cause, when and how 
Trustor obtained knowledge, the date the event commenced, and the estimated delay resulting 
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therefrom.  Trustor shall deliver such written notice within fifteen (15) days after it obtains actual 
knowledge of the event. 
 
 33. If the rights and liens created by this Deed of Trust shall be held by a court of 
competent jurisdiction to be invalid or unenforceable as to any part of the obligations described 
herein, the unsecured portion of such obligations shall be completely performed and paid prior to 
the performance and payment of the remaining and secured portion of the obligations, and all 
performance and payments made by Trustor shall be considered to have been performed and paid 
on and applied first to the complete payment of the unsecured portion of the obligations. 
 
 34. (a)   Subject to the extensions of time set forth in Section 32, and subject to the 
further provisions of this Section 34, failure or delay by Trustor to perform any term or provision 
respectively required to be performed under the Secured Obligations or this Deed of Trust 
constitutes a default under this Deed of Trust. 
 
  (b) Beneficiary shall give written notice of default to Trustor, specifying the 
default complained of by the Beneficiary.  Delay in giving such notice shall not constitute a 
waiver of any default nor shall it change the time of default. 
 
  (c) Any failures or delays by Beneficiary in asserting any of its rights and 
remedies as to any default shall not operate as a waiver of any default or of any such rights or 
remedies.  Delays by Beneficiary in asserting any of its rights and remedies shall not deprive 
Beneficiary of its right to institute and maintain any actions or proceedings which it may deem 
necessary to protect, assert, or enforce any such rights or remedies. 
 
 (d) If a monetary event of default occurs, prior to exercising any remedies 
hereunder, the aggrieved party shall give the party in default written notice of such default.  The 
party in default shall have a period of ten (10) days after such notice is given within which to 
cure the default. Beneficiary shall accept cures of such default by the Tax Credit Equity Investor 
in the Project and a Permitted Mortgagee, if any, within the cure periods provided in the Note or 
the time periods provided in Civil Code section 2924c, whichever is longer.  
 

(e) If a non-monetary event of default occurs, prior to exercising any remedies 
hereunder, the aggrieved party shall give the party in default notice of such default.  If the default 
is reasonably capable of being cured within thirty (30) days, the party in default shall have such 
period to effect a cure prior to exercise of remedies by the aggrieved party.  If the default is such 
that it is not reasonably capable of being cured within thirty (30) days, and the party in default (i) 
initiates corrective action within said period, and (ii) diligently, continually, and in good faith 
works to effect a cure as soon as possible, then the party in default shall have such additional 
time as is reasonably necessary to cure the default. 

 
(f) If Trustor fails to take corrective action or cure the monetary or non-

monetary default within a reasonable time, the Beneficiary shall give the Permitted Mortgagee, if 
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any, notice thereof. The Beneficiary agrees to accept cures tendered by a Permitted Mortgagee, if 
any, or Tax Credit Equity Investor in the Project within the cure periods provided herein or 
within the time periods provided in Civil Code Section 2924c, whichever is longer.  
Additionally, in the event the Permitted Mortgagee, if any, is precluded from curing a default due 
to a bankruptcy, injunction, or similar proceeding by or against Trustor, the Beneficiary agrees to 
forbear from completing a foreclosure (judicial or nonjudicial) during the period during which 
the Permitted Mortgagee is so precluded from acting, not to exceed ninety (90) days, provided 
such Permitted Mortgagee is otherwise in compliance with the foregoing provisions. In no event 
shall the Beneficiary be precluded from exercising remedies if its rights become or are about to 
become materially jeopardized by any failure to cure a default or the default is not cured within 
ninety (90)  days after the first notice of default is given. 
 
  (g) Reserved.  
 
  (h) Any notice of default that is transmitted by electronic facsimile 
transmission followed by delivery of a “hard” copy, shall be deemed delivered upon its 
transmission; any notice of default that is personally delivered (including by means of 
professional messenger service, courier service such as United Parcel Service or Federal Express, 
or by U.S. Postal Service), shall be deemed received on the documented date of receipt by 
Trustor; and any notice of default that is sent by registered or certified mail, postage prepaid, 
return receipt required shall be deemed received on the date of receipt thereof. 
 
 
 
 

[Signatures begin on following page.] 
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IN WITNESS WHEREOF Trustor has executed this Deed of Trust as of the day and year 
set forth above. 
 

TRUSTOR:  
 
 
      THE POST BY HDC, L.P.  

 
By:  HITZKE DEVELOPMENT 
 CORPORTION, a California Corporation   
 
 

By:_______________________ 
Ginger Hitzke 
Its: President 

 
 
  



 

EXHIBIT A 
 

LEGAL DESCRIPTION OF PROPERTY 
 
 
REAL PROPERTY IN THE CITY OF IMPERIAL BEACH, COUNTY OF IMPERIAL, STATE 
OF CALIFORNIA, DESCRIBED AS FOLLOWS: 
 
PARCEL C: APN 626-242-23 
 
LOTS 13 AND 14 IN BLOCK 20 OF SOUTH, IN THE CITY OF IMPERIAL BEACH, 
COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO MAP THEREOF 
NO. 133, FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO 
COUNTY, JULY 5, 1887. 
 
TOGETHER WITH THAT PORTION OF THE EASTERLY 10 FEET OF FLORENCE 
STREET, VACATED AND CLOSED TO PUBLIC USE BY RESOLUTION NUMBER 1439 
OF CITY COUNCIL OF THE CITY OF IMPERIAL BEACH, RECORDED ON NOVEMBER 
4, 1968 AS INSTRUMENT NO. 193024 OF OFFICIAL RECORDS.  
 
 
 

 
Attachment No. 8 

Parcel C Deed of Trust 
Page 16 of 17 

  

 



 

 
Attachment No. 8 

Parcel C Deed of Trust 
Page 17 of 17 

  

 

State of California  ) 
    ) 
County of San Diego  ) 
 

On ________________________________________ before me, (here insert name and 
title of the officer), personally appeared ______________________________, who proved to me 
on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 
 
WITNESS my hand and official seal. 
 
 
Signature_______________________________________ (Seal) 
 
 

 



 

ATTACHMENT NO. 8A 
 

PARCEL B DEED OF TRUST 
 

[BEHIND THIS PAGE] 
 

 



 

OFFICIAL BUSINESS  
Document entitled to free 
recording per Government Code 
Section 6103 
 
Recording Requested By and 
When Recorded Mail to: 
 
Imperial Beach Housing Authority  
825 Imperial Beach Boulevard 
Imperial Beach, California 91932 
Attention:  Jerry Selby, Redevelopment Coordinator 
________________________________________________________________________ 

SPACE ABOVE THIS LINE FOR RECORDER’S USE 
 

DEED OF TRUST, 
SECURITY AGREEMENT AND FIXTURE FILING RECORDED AGAINST 

PROPERTY  
(WITH ASSIGNMENT OF RENTS) 

[PARCEL B] 
 

 
 This Deed of Trust, Security Agreement and Fixture Filing Recorded Against Property 
(With Assignment of Rents) is made as of________, 2011 by  THE POST BY HDC, L.P., a 
California limited partnership (hereinafter referred to as “Trustor”) whose address is c/o Hitzke 
Development Corporation, 251 Autumn Drive, Suite 100, San Marcos, California  92069, Attn: 
Ginger Hitzke with a copy to _________________________________________TITLE 
INSURANCE COMPANY, (hereinafter called “Trustee”), for the benefit of the IMPERIAL 
BEACH HOUSING AUTHORITY, a public body, corporate and politic (hereinafter called 
“Beneficiary”), whose address is 825 Imperial Beach Boulevard, Imperial Beach, California 
91932, with the consent of IMPERIAL BEACH POST NO. 820, THE AMERICAN LEGION, 
DEPARTMENT OF CALIFORNIA, a California non-profit corporation (hereinafter called 
“American Legion”), whose address is 1268 Palm Avenue, Imperial Beach, California  91932. 
 

Witnesseth: That Trustor and the American Legion IRREVOCABLY GRANTS, 
TRANSFERS AND ASSIGNS to Trustee, its successors and assigns, in Trust, with POWER OF 
SALE TOGETHER WITH RIGHT OF ENTRY AND POSSESSION the following property (the 
“Trust Estate”): 

 
  (a) That certain real property in the City of Imperial Beach, County of San 
Diego, State of California more particularly described in Exhibit “A” attached hereto and by this 
reference made a part hereof (hereafter referred to as the “Subject Property”); 
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  (b) All buildings, structures and other improvements now or in the future 
located or to be constructed on the Subject Property (the “Improvements”); 
 
  (c) all tenements, hereditaments, appurtenances, privileges, franchises and 
other rights and interests now or in the future benefitting or otherwise relating to the Subject 
Property or the Improvements, including easements, rights-of-way and development rights (the 
“Appurtenances”). (The Appurtenances, together with the Subject Property and the 
Improvements, are hereafter referred to as the “Real Property”); 
 
  (e) subject to the assignment to Beneficiary set forth in Paragraph 4 below, all 
rents, issues, income, revenues, royalties and profits now or in the future payable with respect to 
or otherwise derived from the Trust Estate or the ownership, use, management, operation leasing 
or occupancy of the Trust Estate, including those past due and unpaid (the “Rents”); 
 
  (f) all present and future right, title and interest of Trustor in and to all 
inventory, equipment, fixtures and other goods (as those terms are defined in Division 9 of the 
California Uniform Commercial Code (the “UCC”), and whether existing now or in the future) 
now or in the future located at, upon or about, or affixed or attached to or installed in, the Real 
Property, or used or to be used in connection with or otherwise relating to the Real Property or 
the use, development, construction, maintenance, management, operation, marketing, leasing or 
occupancy of the Real Property, including furniture, furnishings, machinery, appliances, building 
materials and supplies, generators, boilers, furnaces, water tanks, heating ventilating and air 
conditioning equipment and all other types of tangible personal property of any kind or nature, 
and all accessories, additions, attachments, parts, proceeds, products, repairs, replacements and 
substitutions of or to any of such property, but not including personal property that is donated to 
Trustor (the “Goods,” and together with the Real Property, the “Property”); and 
 
  (g) all present and future right, title and interest of Trustor in and to all 
accounts, general intangibles, chattel paper, deposit accounts, money, instruments and 
documents (as those terms are defined in the UCC) and all other agreements, obligations, rights 
and written material (in each case whether existing now or in the future) now or in the future 
relating to or otherwise arising in connection with or derived from the Property or any other part 
of the Trust Estate or the ownership, use, development, construction, maintenance, management, 
operation, marketing, leasing, occupancy, sale or financing of the Property or any other part of 
the Trust Estate, including (to the extent applicable to the Property or any other portion of the 
Trust Estate) (i) permits, approvals and other governmental authorizations, (ii) improvement 
plans and specifications and architectural drawings, (iii) agreements with contractors, 
subcontractors, suppliers, project managers, supervisors, designers, architects, engineers, sales 
agents, leasing agents, consultants and property managers, (iv) warranties, guaranties, 
indemnities and insurance policies, together with insurance payments and unearned insurance 
premiums, (v) claims, demands, awards, settlements, and other payments arising or resulting 
from or otherwise relating to any insurance or any loss or destruction of, injury or damage to, 
trespass on or taking, condemnation (or conveyance in lieu of condemnation) or public use of 
any of the Property, (vi) license agreements, service and maintenance agreements, purchase and 
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sale agreements and purchase options, together with advance payments, security deposits and 
other amounts paid to or deposited with Trustor under any such agreements, (vii) reserves, 
deposits, bonds, deferred payments, refunds, rebates, discounts, cost savings, escrow proceeds, 
sale proceeds and other rights to the payment of money, trade names, trademarks, goodwill and 
all other types on intangible personal property of any kind or nature, and (viii) all supplements, 
modifications, amendments, renewals, extensions, proceeds, replacements and substitutions of or 
to any of such property (the “Intangibles”). 
 
 Trustor further grants to Trustee and Beneficiary, pursuant to the UCC, a security interest 
in all present and future right, title and interest of Trustor in and to all Goods and Intangibles and 
all of the Trust Estates described above in which a security interest may be created under the 
UCC (collectively, the “Personal Property”).  This Deed of Trust constitutes a security 
agreement under the UCC, conveying a security interest in the Personal Property to Trustee and 
Beneficiary.  Trustee and Beneficiary shall have, in addition to all rights and remedies provided 
herein, all the rights and remedies of a “secured party” under the UCC and other applicable 
California law.  Trustor covenants and agrees that this Deed of Trust constitutes a fixture filing 
under Section 9313 and 9402(6) of the UCC. 
 
 FOR THE PURPOSE OF SECURING, in such order of priority as Beneficiary may 
elect, the following:   
 

(1) due, prompt and complete observance, performance and discharge of each and 
every condition, obligation, covenant and agreement contained herein or contained in the 
following:  

 
(a) a promissory Note in the original principal amount of THREE MILLION 
EIGHT HUNDRED AND FORTY NINE THOUSAND DOLLARS AND NO 
CENTS ($3,849,000.00), evidencing the Authority Loan, executed by Trustor 
(“Borrower” therein) of even date herewith (the “Note”); 
 
 (b) the Affordable Housing Agreement dated as of___________, 2011 (the 
“Loan Agreement”), by and between the Trustor (referred to as “Developer” 
therein) and Beneficiary (referred to as “Authority” therein), pertaining to the 
obligations for the Property, therein; and 
 
(c) the Agreement Containing Covenants Affecting Real Property (Including 
Rental Restrictions) dated as of __________, 2012 (the “Agreement Containing 
Covenants”) by and among Trustor (referred to as “Developer” therein), the 
American Legion (referred to as “American Legion” and together with Developer 
as “Owner” therein) and Beneficiary (“Authority” therein). 

 
The Loan Agreement, including all Attachments thereto, and the documents and 

instruments executed by Trustor in connection with the Trustor’s interest in the Subject Property, 
including but not limited to Agreement Containing Covenants, the Note secured hereby, the 
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UCC-1 Form and the Environmental Indemnity, all as described in the Loan Agreement 
(collectively referred to as the “Secured Obligations”) and all of their terms are incorporated 
herein by reference and this conveyance shall secure any and all extensions, amendments, 
modifications or renewals thereof however evidenced, and additional advances evidenced by any 
Note reciting that it is secured hereby.  Any capitalized term that is not otherwise defined in this 
Deed of Trust shall have the meaning ascribed to such term in the Loan Agreement. 
 
AND TO PROTECT THE SECURITY OF THIS DEED OF TRUST, TRUSTOR 
COVENANTS AND AGREES: 
  

1. That Trustor shall pay the Note secured hereby at the time and in the manner 
provided therein, and perform the obligations of the Trustor as set forth in the Secured 
Obligations at the time and in the manner respectively provided therein. 
  

2. That Trustor shall not permit or suffer the use of any of the property for any 
purpose other than the uses permitted by the Secured Obligations. 
  

3. That the Secured Obligations are incorporated in and made a part of the Deed of 
Trust.  Upon default of a Secured Obligation, and after the giving of notice and the expiration of 
any applicable cure period, the Beneficiary, at its option, may declare the whole of the 
indebtedness secured hereby to be due and payable. 
  

4. That all rents, profits and income from the property covered by this Deed of Trust 
are hereby assigned to the Beneficiary for the purpose of discharging the debt hereby secured.  
Permission is hereby given to Trustor so long as no default exists hereunder after the giving of 
notice and the expiration of any applicable cure period, to collect such rents, profits and income 
for use in accordance with the provisions of the Loan Agreement. 
  

5. That upon default hereunder or under the aforementioned agreements, and after 
the giving of notice and the expiration of any applicable cure period, Beneficiary shall be entitled 
to the appointment of a receiver by any court having jurisdiction, without notice, to take 
possession and protect the property described herein and operate same and collect the rents, 
profits and income therefrom. 
  

6. That Trustor will keep the Improvements to be constructed on the Subject 
Property in accordance with the Loan Agreement insured against loss by fire and such other 
hazards, casualties, and contingencies as may reasonably be required in writing from time to time 
by the Beneficiary, and all such insurance shall be evidenced by standard fire and extended 
coverage insurance policy or policies.  In no event shall the amounts of coverage be less than 100 
percent of the insurable value of the Property.  Such policies shall be endorsed with standard 
mortgage clause with loss payable to the Beneficiary and certificates thereof together with copies 
of original policies shall be deposited with the Beneficiary. 
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7. To pay, prior to delinquency, any taxes and assessments affecting said Property; 
to pay, when due, all encumbrances, charges and liens, with interest, on said Property or any part 
thereof which appear to be prior or superior hereto; and to pay all costs, fees, and expenses of 
this Trust.  Notwithstanding anything to the contrary contained in this Deed of Trust, Trustor 
shall not be required to pay and discharge any such tax, assessment, charge or levy so long as 
Trustor is contesting the legality thereof in good faith and by appropriate proceedings, and 
Trustor has adequate funds to pay any liabilities contested pursuant to this Section 7. 
  

8. To keep said property in good condition and repair, subject to ordinary wear and 
tear, casualty and condemnation, not to remove or demolish any buildings thereon; to complete 
or, subject to Section 17, below, restore promptly and in good and workmanlike manner any 
building which may be constructed, damaged, or destroyed thereon and to pay when due all 
claims for labor performed and materials furnished therefor; to comply with all laws affecting 
said property or requiring any alterations or improvements to be made thereon (subject to 
Trustor’s right to contest the validity or applicability of laws or regulations); not to commit or 
permit waste thereof; not to commit, suffer or permit any act upon said property in violation of 
law and/or covenants, conditions and/or restrictions affecting said property; not to permit or 
suffer any material alteration of or addition to the buildings or improvements hereafter 
constructed in or upon said property without the consent of the Beneficiary. 
  

9. To appear in and defend any action or proceeding purporting to affect the security 
hereof or the rights or powers of Beneficiary or Trustee, and to pay all costs and expenses, 
including cost of evidence of title and reasonable attorney's fees in a reasonable sum, in any such 
action or proceeding in which Beneficiary or Trustee may appear. 
  

10. Should Trustor fail, after the giving of notice and the expiration of any applicable 
cure period, to make any payment or do any act as herein provided, then Beneficiary or Trustee, 
but without obligation so to do and without notice to or demand upon Trustor and without 
releasing Trustor from any obligation hereof, may make or do the same in such manner and to 
such extent as either may deem necessary to protect the security hereof.  Following default, after 
the giving of notice and the expiration of any applicable cure period, Beneficiary or Trustee 
being authorized to enter upon said property for such purposes, may commence, appear in and/or 
defend any action or proceeding purporting to affect the security hereof or the rights or powers of 
Beneficiary or Trustee; may pay, purchase, contest, or compromise any encumbrance, charge, or 
lien which in the judgment of either appears to be prior or superior hereto; and, in exercising any 
such powers, may pay necessary expenses, employ counsel, and pay his reasonable fees. 
Notwithstanding the foregoing, in the event of default under this Deed of Trust, the Beneficiary 
may also require Trustor to maintain and submit additional records.  Beneficiary shall specify in 
writing the particular records that must be maintained and the information or reports that must be 
submitted. 
 
 11. Beneficiary shall have the right to pay fire and other property insurance premiums 
when due should Trustor fail to make any required premium payments.  All such payments made 
by the Beneficiary shall be added to the principal sum secured hereby. 

 
Attachment No. 8A 

Parcel B Deed of Trust 
Page 5 of 18 

 



 

  
12. To pay immediately and without demand all sums so expended by Beneficiary or 

Trustee, under permission given under this Deed of Trust, with interest from date of expenditure 
at the rate specified in the Note secured hereby. 
  

13. That the funds to be advanced hereunder are to be used in accordance with the 
Secured Obligations and upon the failure of Trustor, after the giving of notice and the expiration 
of any applicable cure period, to keep and perform all the covenants, conditions, and agreements 
of said agreements, the principal sum and all arrears of interest, and other charges provided for in 
the Note secured hereby shall at the option of the Beneficiary of this Deed of Trust become due 
and payable, anything contained herein to the contrary notwithstanding. 
  

14. Trustor further covenants that it will not voluntarily create, suffer, or permit to be 
created against the property subject to this Deed of Trust any lien or liens except as permitted by 
the Secured Obligations or otherwise approved by Beneficiary, and further that it will keep and 
maintain the property free from the claims of all persons supplying labor or materials which will 
enter into the construction of any and all buildings now being erected or to be erected on said 
premises.  Notwithstanding anything to the contrary contained in this Deed of Trust, Trustor 
shall not be obligated to pay any claims for labor, materials or services which Trustor in good 
faith disputes and is diligently contesting, provided that Trustor shall, at Beneficiary's written 
request, within thirty (30) days after the filing of any claim or lien (but in any event, and without 
any requirement that Beneficiary must first provide a written request, prior to foreclosure) record 
in the Office of the San Diego County Registrar-Recorder/County Clerk (“County Recorder”) a 
surety bond in an amount one-and-one-half (1½) times the amount of such claim item to protect 
against a claim of lien, or provide such other security reasonably satisfactory to Beneficiary. 
  

15. That any and all improvements made or about to be made upon the premises 
covered by the Deed of Trust, and all plans and specifications, comply with all applicable 
municipal ordinances and regulations and all other applicable regulations made or promulgated, 
now or hereafter, by lawful promulgation, and that the same will upon completion comply with 
all such municipal ordinances and regulations and with the rules of the applicable fire rating or 
inspection organization, bureau, association or office. 
  

16. Trustor herein agrees to pay to Beneficiary or to the authorized loan servicing 
representative of the Beneficiary a reasonable charge for providing a statement regarding the 
obligation secured by this Deed of Trust as provided by Section 2954, Article 2, Chapter 2 Title 
14, Division 3, of the California Civil Code. 
 

IT IS MUTUALLY AGREED THAT: 
  

17. Should the Property or any part thereof be taken or damaged by reason of any 
public improvement or condemnation proceeding, or damaged by fire, or earthquake, or in any 
other manner, Beneficiary shall be entitled to all compensation, awards, and other payments or 
relief therefor which are not used to reconstruct, restore or otherwise improve the property or 
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part thereof that was taken or damaged, and shall be entitled at its option to commence, appear in 
and prosecute in its own name, any action or proceedings, or to make any compromise or 
settlement, in connection with such taking or damage.  All such compensation, awards, damages, 
rights of action and proceeds which are not used to reconstruct, restore or otherwise improve the 
property or part thereof that was taken or damaged, including the proceeds of any policies of fire 
and other insurance affecting said property, are hereby assigned to Beneficiary.  After deducting 
therefrom all its expenses, including attorney's fees, the balance of the proceeds which are not 
used to reconstruct, restore or otherwise improve the property or part thereof that was taken or 
damaged, shall be applied to the amount due under the Note secured hereby. No amount applied 
to the reduction of the principal shall relieve the trustor from making regular payments as 
required by the Note secured hereby.  
 

In the event of any fire or other casualty to the Property or eminent domain proceedings 
resulting in condemnation of the Property or any part thereof, Trustor shall have the right to 
rebuild the Property, and to use all available insurance or condemnation proceeds therefore, 
provided that (a) such proceeds are sufficient to keep the loan in balance and rebuild the Property 
in a manner that provides adequate security to the Beneficiary for repayment of the loan, or if 
such proceeds are insufficient to provide adequate security or to keep the loan in balance, then 
Trustor has funded any deficiency, (b) Beneficiary shall have the right to approve plans and 
specifications for any major rebuilding and the right to approve disbursements of insurance or 
condemnation proceeds for rebuilding under a construction escrow or similar arrangement, and 
such approval shall not be unreasonably withheld, and (c) no material default then exists under 
this Deed of Trust, the Loan Agreement, the Note, or the Agreement Containing Covenants. If 
the casualty or condemnation affects only part of the Property and total rebuilding is infeasible, 
then such insurance and/or condemnation proceeds may be used for partial rebuilding and partial 
repayment of the loan in a manner that provides adequate security to the Beneficiary for 
repayment of the remaining balance of the loan. 
  

18. Upon default by Trustor in making any payments provided for in the Note secured 
hereby or in this Deed of Trust, or in performing any obligation set forth in any of the Secured 
Obligations, and if such default is not cured within the respective time provided therefor in 
Section 34 of this Deed of Trust, below, Beneficiary may declare all sums secured hereby 
immediately due and payable by delivery to Trustee of written declaration of default and demand 
for sale, and of written notice of default and of election to cause the Property to be sold, which 
notice Trustee shall cause to be duly filed for record and Beneficiary may foreclose this Deed of 
Trust.  Beneficiary shall also deposit with Trustee this Deed, the Note and all documents 
evidencing expenditures secured hereby. 
  

19. a. Prior to the repayment in full of the Authority Loan, the Trustor shall not 
assign or attempt to assign its obligations under the Loan Agreement or any right therein, nor 
make any total or partial sale, transfer, conveyance or assignment of the whole or any part of the 
Property, the Project thereon, or any portion thereof or interest therein (referred to hereinafter as 
a “Transfer”), without prior written approval of the Beneficiary, except as otherwise permitted 
in the Loan Agreement secured hereby.  Consent to one such transaction shall not be deemed to 
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be a waiver of the right to require consent to future or successive transactions.  Beneficiary shall 
not unreasonably withhold or delay its consent.  If consent should be given, any such transfer 
shall be subject to this Section 19, and any such transferee shall assume all obligations hereunder 
and agree to be bound by all provisions contained herein, subject to the provisions of paragraph 
e.(3) of this Section 19, below. 

 
  b. Any such proposed transferee shall have the qualifications and financial 
responsibility necessary and adequate as may be reasonably determined by the Beneficiary, to 
fulfill the obligations undertaken by Trustor in the Loan Agreement, including all attachments 
thereto. Any such proposed transferee, by instrument in writing satisfactory to the Beneficiary 
and in form recordable in the County Recorder, for itself and its successors and assigns, and for 
the benefit of the Beneficiary shall expressly assume all of the obligations of the Trustor under 
the Loan Agreement, including all attachments thereto, and agree to be subject to all conditions 
and restrictions applicable to the Trustor in this Note, subject to the provisions of paragraph e.(3) 
of this Section 19.  There shall be submitted to the Beneficiary for review all instruments and 
other legal documents proposed to effect any such transfer; and if approved by the Beneficiary 
its approval shall be indicated to the Trustor in writing. 
 
  c. In the absence of specific written agreement by the Beneficiary, no 
unauthorized Transfer, or approval thereof by the Beneficiary, shall be deemed to relieve the 
Trustor or any other party from any obligations under the Loan Agreement, including all 
attachments thereto. 
 
  d. In the event of a Transfer prior to the time the Authority Loan is paid in 
full without the prior written consent of the Beneficiary, the net proceeds shall be paid to the 
Beneficiary to the extent necessary to pay in full the accrued interest, if any, current interest and 
remaining principal balance of the Authority Loan. 
 
  e. (1) As used herein, “Transfer” includes the sale, agreement to sell, 
transfer or conveyance of the Subject Property or any portion thereof or interest therein, whether 
voluntary, involuntary, by operation of law or otherwise, the execution of any installment land 
sale contract or similar instrument affecting all or a portion of the Property or Project, or the 
lease of all or substantially all of the Subject Property, except as provided in subparagraph e.(3) 
of this Section 19, below.  
 
   (2)   “Transfer” shall also include the transfer, assignment, 
hypothecation or conveyance of legal or beneficial ownership of any interest in Trustor, or any 
conversion of Trustor to an entity form other than that of Trustor at the time of execution of the 
Loan Agreement, except that a cumulative change in ownership interest of any general partner of 
forty-nine percent (49%) or less shall not be deemed a “transfer” for purposes of this Note. 
 
   (3) “Notwithstanding paragraphs (1) and (2), above, “Transfer” shall 
not include any of the following Permitted Transfers:  
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(a) a sale, transfer, assignment or exchange of all or a portion 
of the limited partners’ interest in the Trustor or any sale, transfer, assignment or exchange of all 
or a portion of interests in the limited partners of Trustor.  
 

(b) the grant of option and right of first refusal to the general 
partner of Trustor, or any affiliate thereof, and to any transfer of the Property to such general 
partner,  affiliate pursuant to the exercise of an option or right of first refusal reserved in 
Trustor’s  amended and restated partnership agreement (the “Partnership Agreement”) or other 
document approved by the Beneficiary, provided that such party assumes all obligations under 
hereunder pursuant to an assumption agreement acceptable to the Beneficiary. 

 
(c)  the withdrawal (not including a voluntary withdrawal 

allowed by the Partnership Agreement or with the consent of the limited partner) of a general 
partner of Trustor, or removal of a general partner of the Trustor for cause pursuant to the terms 
of the Partnership Agreement, provided that a substitute general partner that is a nonprofit 
corporation exempt from federal income tax under Section 501(c)(3) of the United States 
Internal Revenue Code (or successor provision), a limited liability company or for profit entity 
controlled by such a nonprofit corporation, or a public agency or public corporation, that is 
reasonably acceptable to the Beneficiary, is admitted to the Trustor within ninety (90) days 
thereafter, and provided further that if the former general partner’s (or affiliate’s) option to 
purchase the Property or option to purchase the limited partner’s interest is terminated, the new 
general partner shall be granted options to purchase the Property or the limited partner’s interest 
on the same terms and conditions as previously were applicable to the former general partner’s 
(or affiliate’s) options, unless otherwise agreed in writing by the Beneficiary.  
 
    (d)  Any permanent financing authorized by the Loan 
Agreement, including the Method of Financing.  
 
    (e) The leasing for occupancy of all or any part of the Subject 
Property or Improvements. 
 
    (f) The inclusion of equity participation by Trustor by transfer 
or addition of limited or general partners to the Trustor or similar mechanism.   
 
    (g) The pledge by any general partner of Trustor to the limited 
partners of the general partner’s interest in the Trustor, as security for the performance of all of 
the General Partner’s obligations under the Trustor’s Amended and Restated Agreement of 
Limited Partnership (the “Partnership Agreement”). 
 
    (h) The sale, transfer or pledge of any limited partnership 
interest in the Trustor or of any partnership interest in the limited partners. 
 
    (i) The appointment by the limited partners, in accordance 
with the Partnership Agreement, of an additional or substitute general partner that is an affiliate 
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of the limited partners or, if not an affiliate of the limited partners, is reasonably acceptable to the 
Beneficiary. 
 
    (j) Any dilution of the general partner’s interest in the Trustor 
in accordance with the Partnership Agreement. 
  
 f. The Beneficiary shall not unreasonably withhold, condition or delay its approval 
of any matter for which its approval is required hereunder. Any disapproval shall be in writing 
and contain the Beneficiary's reasons for disapproval. 
  

20. After the lapse of such time as may then be required by law following the 
recordation of said notice of default, and notice of sale having been given as then required by 
law, Trustee, without demand on Trustor, shall sell said property at the time and place fixed by it 
in said notice of sale, either as a whole or in separate parcels, and in such order as it may 
determine at public auction to the highest bidder for cash in lawful money of the United States, 
payable at time of sale.  Trustee may postpone sale of all or any portion of said property by 
public announcement at the time and place of sale, and from time to time thereafter may 
postpone the sale by public announcement at the time and place of sale, and from time to time 
thereafter may postpone the sale by public announcement at the time fixed by the preceding 
postponement.  Trustee shall deliver to the purchaser its Deed conveying the property so sold, 
but without any covenant or warranty, express or implied.  The recitals in the Deed of any 
matters or facts shall be conclusive proof of the truthfulness thereof. Any person, including 
Trustor, Trustee or Beneficiary, may purchase at the sale.  The Trustee shall apply the proceeds 
of sale to payment of (1) the expenses of such sale, together with the reasonable expenses of this 
trust including therein reasonable Trustee’s fees or attorney’s fees for conducting the sale, and 
the actual cost of publishing, recording, mailing and posting notice of the sale; (2) the cost of any 
search and/or other evidence of title procured in connection with such sale and revenue stamps 
on Trustee's Deed; (3) all sums expended under the terms hereof, not then repaid, with accrued 
interest at the rate specified in the Note; (4) all other sums then secured hereby; and (5) the 
remainder, if any, to the person or persons legally entitled thereto. 

 
 21. Beneficiary may from time to time substitute a successor or successors to any 
Trustee named herein or acting hereunder to execute this Trust.  Upon such appointment, and 
without conveyance to the successor trustee, the latter shall be vested with all title, powers, and 
duties conferred upon any Trustee herein named or acting hereunder.  Each such appointment 
and substitution shall be made by written instrument executed by Beneficiary, containing 
reference to this Deed of Trust and its place of record, which, when duly recorded in the proper 
office of the county or counties in which the property is situated, shall be conclusive proof of 
proper appointment of the successor trustee. 
 
 22. The pleading of any statute of limitations as a defense to any and all obligations 
secured by this Deed of Trust is hereby waived to the full extent permissible by law. 
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 23. Upon written request of Beneficiary stating that all sums secured hereby have 
been paid and all obligations secured hereby have been satisfied, and upon surrender of this Deed 
of Trust and the Note to Trustee for cancellation and retention and upon payment of its fees, 
Trustee shall reconvey, without warranty, the property then held hereunder.  The recitals in such 
reconveyance of any matters or fact shall be conclusive proof of the truthfulness thereof.  The 
grantee in such reconveyance may be described as “the person or persons legally entitled 
thereto”. 
 
 24. The trust created hereby is irrevocable by Trustor and the American Legion. 
 
 25. This Deed of Trust applies to, inures to the benefit of, and binds all parties hereto, 
their heirs, legatees, devisees, administrators, executors, successors, and assigns.  The term 
“Beneficiary” shall include not only the original Beneficiary hereunder but also any future owner 
and holder including pledgees, of the Note secured hereby.  In this Deed of Trust, whenever the 
context so requires, the masculine gender includes the feminine and/or neuter, and the singular 
number includes the plural.  All obligations of Trustor hereunder are joint and several. 
 
 26. Trustee accepts this Trust when this Deed of Trust, duly executed and 
acknowledged, is made public record as provided by law.  Except as otherwise provided by law 
the Trustee is not obligated to notify any party hereto of pending sale under this Deed of Trust or 
of any action of proceeding in which Trustor, Beneficiary, or Trustee shall be a party unless 
brought by Trustee. 
 
 27. The undersigned Trustor requests that a copy of any notice of default and of any 
notice of sale hereunder be mailed to Trustor at the address set forth on the first page of this 
Deed of Trust.   
 
 28. Trustor agrees at any time and from time to time upon receipt of a written request 
from Beneficiary, to furnish to Beneficiary detailed statements in writing of income, rents, 
profits, and operating expenses of the premises, and the names of the occupants and tenants in 
possession, together with the expiration dates of their leases and full information regarding all 
rental and occupancy agreements, and the rents provided for by such leases and rental and 
occupancy agreements, and such other information regarding the premises and their use as may 
be requested by Beneficiary. 
 
 29. Trustor agrees that the loan secured by this Deed of Trust is made expressly for 
the purpose of financing the construction of an affordable rental housing development for Very 
Low and Low Income Households (the “Project”) as such terms are defined in the Secured 
Obligations. 
 
 30. Trustor agrees that, except as otherwise provided in the Note secured hereby, 
upon sale or refinancing of the property, the entire principal balance of the debt secured by this 
Deed of Trust, plus any accrued but unpaid interest thereon, shall at the option of Beneficiary be 
immediately due and payable. 
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 31. The obligation to repay the Authority Loan is a nonrecourse obligation of the 
Trustor and its partners.  Neither Trustor nor any of its general or limited partners, nor any other 
party, shall have any personal liability for repayment of the loan.  The sole recourse of 
Beneficiary shall be the exercise of its rights against the Property and any related security for the 
Authority Loan.  Notwithstanding the foregoing, Beneficiary may recover directly from Trustor 
or from any other party: 
 

(a) any damages, costs and expenses incurred by Beneficiary as a result of fraud or 
any criminal act or acts of Trustor or any partner, shareholder, officer, director or 
employee of Trustor, or of any general or limited partner of Trustor;  
 
(b) any damages, costs and expenses incurred by Beneficiary as a result of any 
misappropriation of funds provided for the construction of the Project, as described in the 
Loan Agreement, rents and revenues from the operation of the Project, or proceeds of 
insurance policies or condemnation proceeds; 
 
(c) any and all amounts owing by Trustor pursuant to the indemnification regarding 
Hazardous Substances pursuant to the Environmental Indemnity; and  
 
(d) all court costs and attorneys' fees reasonably incurred in enforcing or collecting 
upon any of the foregoing exceptions (provided that Beneficiary shall pay Trustor's 
reasonable court costs and attorneys' fees if Trustor is the prevailing party in any such 
enforcement or collection action). 
 

 32. Notwithstanding specific provisions of this Deed of Trust, non-monetary 
performance hereunder shall not be deemed to be in default where delays or defaults are 
proximately caused by any of the following Force Majeure events, provided such event actually 
delays and interferes with the timely performance of the matter, and, despite the exercise of 
diligence and good business practices, such event is beyond the reasonable control of Trustor: 
War; insurrection; strikes; lock-outs; riots; floods; earthquakes; fires; casualties; acts of God; acts 
of the public enemy; acts of terrorism; epidemics; quarantine restrictions; freight embargoes; 
lack of transportation; governmental restrictions or priority; litigation including litigation 
challenging the validity of this transaction or any element thereof; unusually severe weather; 
inability to secure necessary labor, materials or tools; delays of any contractor, subcontractor, or 
suppliers; acts of the other party; acts or failure to act of any Governmental Agency (except acts 
or failure to act of the Beneficiary shall not excuse performance by the Beneficiary); the 
imposition of any applicable moratorium by a Governmental Commission; or any other causes 
which despite the exercise of diligence and good business practices are or would be beyond the 
reasonable control of the party claiming such delay and interference.  Notwithstanding the 
foregoing, none of the foregoing events shall constitute a Force Majeure Event unless and until 
Trustor delivers to Beneficiary written notice describing the event, its cause, when and how 
Trustor obtained knowledge, the date the event commenced, and the estimated delay resulting 
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therefrom.  Trustor shall deliver such written notice within fifteen (15) days after it obtains actual 
knowledge of the event. 
 
 33. If the rights and liens created by this Deed of Trust shall be held by a court of 
competent jurisdiction to be invalid or unenforceable as to any part of the obligations described 
herein, the unsecured portion of such obligations shall be completely performed and paid prior to 
the performance and payment of the remaining and secured portion of the obligations, and all 
performance and payments made by Trustor shall be considered to have been performed and paid 
on and applied first to the complete payment of the unsecured portion of the obligations. 
 
 34. (a)   Subject to the extensions of time set forth in Section 32, and subject to the 
further provisions of this Section 34, failure or delay by Trustor to perform any term or provision 
respectively required to be performed under the Secured Obligations or this Deed of Trust 
constitutes a default under this Deed of Trust. 
 
  (b) Beneficiary shall give written notice of default to Trustor, specifying the 
default complained of by the Beneficiary.  Delay in giving such notice shall not constitute a 
waiver of any default nor shall it change the time of default. 
 
  (c) Any failures or delays by Beneficiary in asserting any of its rights and 
remedies as to any default shall not operate as a waiver of any default or of any such rights or 
remedies.  Delays by Beneficiary in asserting any of its rights and remedies shall not deprive 
Beneficiary of its right to institute and maintain any actions or proceedings which it may deem 
necessary to protect, assert, or enforce any such rights or remedies. 
 
 (d) If a monetary event of default occurs, prior to exercising any remedies 
hereunder, the aggrieved party shall give the party in default written notice of such default.  The 
party in default shall have a period of ten (10) days after such notice is given within which to 
cure the default. Beneficiary shall accept cures of such default by the Tax Credit Equity Investor 
in the Project and a Permitted Mortgagee, if any, within the cure periods provided in the Note or 
the time periods provided in Civil Code section 2924c, whichever is longer.  
 

(e) If a non-monetary event of default occurs, prior to exercising any remedies 
hereunder, the aggrieved party shall give the party in default notice of such default.  If the default 
is reasonably capable of being cured within thirty (30) days, the party in default shall have such 
period to effect a cure prior to exercise of remedies by the aggrieved party.  If the default is such 
that it is not reasonably capable of being cured within thirty (30) days, and the party in default (i) 
initiates corrective action within said period, and (ii) diligently, continually, and in good faith 
works to effect a cure as soon as possible, then the party in default shall have such additional 
time as is reasonably necessary to cure the default. 

 
(f) If Trustor fails to take corrective action or cure the monetary or non-

monetary default within a reasonable time, the Beneficiary shall give the Permitted Mortgagee, if 
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any, notice thereof. The Beneficiary agrees to accept cures tendered by a Permitted Mortgagee, if 
any, or Tax Credit Equity Investor in the Project within the cure periods provided herein or 
within the time periods provided in Civil Code Section 2924c, whichever is longer.  
Additionally, in the event the Permitted Mortgagee, if any, is precluded from curing a default due 
to a bankruptcy, injunction, or similar proceeding by or against Trustor, the Beneficiary agrees to 
forbear from completing a foreclosure (judicial or nonjudicial) during the period during which 
the Permitted Mortgagee is so precluded from acting, not to exceed ninety (90) days, provided 
such Permitted Mortgagee is otherwise in compliance with the foregoing provisions. In no event 
shall the Beneficiary be precluded from exercising remedies if its rights become or are about to 
become materially jeopardized by any failure to cure a default or the default is not cured within 
ninety (90)  days after the first notice of default is given. 
 
  (g) Reserved.  
 
  (h) Any notice of default that is transmitted by electronic facsimile 
transmission followed by delivery of a “hard” copy, shall be deemed delivered upon its 
transmission; any notice of default that is personally delivered (including by means of 
professional messenger service, courier service such as United Parcel Service or Federal Express, 
or by U.S. Postal Service), shall be deemed received on the documented date of receipt by 
Trustor; and any notice of default that is sent by registered or certified mail, postage prepaid, 
return receipt required shall be deemed received on the date of receipt thereof. 
 

 
 

[Signatures begin on following page.] 
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IN WITNESS WHEREOF Trustor has executed this Deed of Trust as of the day and year 
set forth above. 
 

TRUSTOR:  
 
 
      THE POST BY HDC, L.P . 

 
By:  HITZKE DEVELOPMENT 
 CORPORTION, a California Corporation   
 
 

By:     
Ginger Hitzke 
Its: President 

 
 
 
 
 

[Signatures continue on following page.] 
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CONSENTED TO BY: 
 
      AMERICAN LEGION  

 
IMPERIAL BEACH POST NO. 820, THE 
AMERICAN LEGION, DEPARTMENT OF 
CALIFORNIA, INC., a nonprofit corporation  
 
 
By: ____________________________________ 

Name 
Title 

 
  



 

EXHIBIT A 
 

LEGAL DESCRIPTION OF PROPERTY 
 

REAL PROPERTY IN THE CITY OF IMPERIAL BEACH, COUNTY OF IMPERIAL, STATE 
OF CALIFORNIA, DESCRIBED AS FOLLOWS: 
 
 
PARCEL B: APN 626-242-24 
 
LOTS 15 TO 19 INCLUSIVE IN BLOCK 20 OF SOUTH SAN DIEGO, IN THE CITY OF 
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF THE COUNTY RECORDER OF 
SAN DIEGO COUNTY, JULY 5, 1887. 
 
TOGETHER WITH THAT PORTION OF THE EASTERLY 10 FEET OF FLORENCE 
STREET ADJOINING SAID LOTS ON THE WEST AS CLOSED AND VACATED BY THE 
CITY COUNCIL OF THE CITY OF IMPERIAL BEACH, BY RESOLUTION NO. 1439, ON 
SEPTEMBER 17, 1968 AND RECORDED AS FILE NO. 193034, IN THE OFFICE OF THE 
COUNTY RECORDER OF SAN DIEGO COUNTY ON NOVEMBER 4, 1968 OF OFFICIAL 
RECORDS. 
 
EXCEPTING THEREFROM THE EASTERLY 50 FEET OF SAID LOTS 15, 16, 17, 18 AND 
19. 
 
ALSO EXCEPTING THEREFROM THE SOUTHERLY 10 FEET OF SAID LOT 19. 
 
PARCEL B1: 
 
AN EASEMENT AND RIGHT OF WAY FOR THE INSTALLATION, CONSTRUCTION, 
OPERATING, MAINTENANCE AND REPAIR OF A SEWER PIPE LINE OVER THE 
NORTHERLY 6 FEET OF THE EASTERLY 50 FEET OF LOT 15 IN BLOCK 20 OF SOUTH 
SAN DIEGO, IN THE CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF 
CALIFORNIA, ACCORDING TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF 
THE COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 5, 1887, AS SAID 
EASEMENT IS DESCRIBED IN DEED TO W.H. GREENWELL, ET UX, RECORDED 
DECEMBER 29, 1954 IN BOOK 5478, PAGE 318 OF OFFICIAL RECORDS. 
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State of California  ) 
    ) 
County of San Diego  ) 
 

On ________________________________________ before me, (here insert name and 
title of the officer), personally appeared ______________________________, who proved to me 
on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 
 
WITNESS my hand and official seal. 
 
 
Signature_______________________________________ (Seal) 
 
 

State of California  ) 
    ) 
County of San Diego  ) 
 

On ________________________________________ before me, (here insert name and 
title of the officer), personally appeared ______________________________, who proved to me 
on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 
 
WITNESS my hand and official seal. 
 
 
Signature_______________________________________ (Seal) 
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OFFICIAL BUSINESS  
Document entitled to free 
recording per Government Code 
Section 6103 
 
Recording Requested By and 
When Recorded Mail to: 
 
Imperial Beach Housing Authority  
825 Imperial Beach Boulevard 
Imperial Beach, California 91932 
Attention:  Jerry Selby, Redevelopment Coordinator 
________________________________________________________________________ 

SPACE ABOVE THIS LINE FOR RECORDER’S USE 
 

SUBORDINATE LEASHOLD DEED OF TRUST, 
SECURITY AGREEMENT AND FIXTURE FILING RECORDED AGAINST 

PROPERTY  
(WITH ASSIGNMENT OF RENTS) 

 
 This Subordinate Leasehold Deed of Trust, Security Agreement and Fixture Filing 
Recorded Against Property (With Assignment of Rents) is made as of________, 2012 by  THE 
POST BY HDC, L.P., a California limited partnership (hereinafter referred to as “Trustor”) 
whose address is c/o Hitzke Development Corporation, 251 Autumn Drive, Suite 100, San 
Marcos, California  92069, Attn: Ginger Hitzke with a copy to 
_________________________________________TITLE INSURANCE COMPANY, 
(hereinafter called “Trustee”), for the benefit of the IMPERIAL BEACH HOUSING 
AUTHORITY, a public body, corporate and politic (hereinafter called “Beneficiary”), whose 
address is 825 Imperial Beach Boulevard, Imperial Beach, California 91932. 
 

Witnesseth: That Trustor IRREVOCABLY GRANTS, TRANSFERS AND ASSIGNS 
to Trustee, its successors and assigns, in Trust, with POWER OF SALE TOGETHER WITH 
RIGHT OF ENTRY AND POSSESSION the following property (the “Trust Estate”): 

 
  (a) That certain real property in the City of Imperial Beach, County of San 
Diego, State of California more particularly described in Exhibit “A” attached hereto and by this 
reference made a part hereof (hereafter referred to as the “Subject Property”); 
 
  (b) All buildings, structures and other improvements now or in the future 
located or to be constructed on the Subject Property (the “Improvements”); 
 
  (c) all tenements, hereditaments, appurtenances, privileges, franchises and 
other rights and interests now or in the future benefitting or otherwise relating to the Subject 
Property or the Improvements, including easements, rights-of-way and development rights (the 
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“Appurtenances”). (The Appurtenances, together with the Subject Property and the 
Improvements, are hereafter referred to as the “Real Property”); 
 
  (e) subject to the assignment to Beneficiary set forth in Paragraph 4 below, all 
rents, issues, income, revenues, royalties and profits now or in the future payable with respect to 
or otherwise derived from the Trust Estate or the ownership, use, management, operation leasing 
or occupancy of the Trust Estate, including those past due and unpaid (the “Rents”); 
 
  (f) all present and future right, title and interest of Trustor in and to all 
inventory, equipment, fixtures and other goods (as those terms are defined in Division 9 of the 
California Uniform Commercial Code (the “UCC”), and whether existing now or in the future) 
now or in the future located at, upon or about, or affixed or attached to or installed in, the Real 
Property, or used or to be used in connection with or otherwise relating to the Real Property or 
the use, development, construction, maintenance, management, operation, marketing, leasing or 
occupancy of the Real Property, including furniture, furnishings, machinery, appliances, building 
materials and supplies, generators, boilers, furnaces, water tanks, heating ventilating and air 
conditioning equipment and all other types of tangible personal property of any kind or nature, 
and all accessories, additions, attachments, parts, proceeds, products, repairs, replacements and 
substitutions of or to any of such property, but not including personal property that is donated to 
Trustor (the “Goods,” and together with the Real Property, the “Property”); and 
 
  (g) all present and future right, title and interest of Trustor in and to all 
accounts, general intangibles, chattel paper, deposit accounts, money, instruments and 
documents (as those terms are defined in the UCC) and all other agreements, obligations, rights 
and written material (in each case whether existing now or in the future) now or in the future 
relating to or otherwise arising in connection with or derived from the Property or any other part 
of the Trust Estate or the ownership, use, development, construction, maintenance, management, 
operation, marketing, leasing, occupancy, sale or financing of the Property or any other part of 
the Trust Estate, including (to the extent applicable to the Property or any other portion of the 
Trust Estate) (i) permits, approvals and other governmental authorizations, (ii) improvement 
plans and specifications and architectural drawings, (iii) agreements with contractors, 
subcontractors, suppliers, project managers, supervisors, designers, architects, engineers, sales 
agents, leasing agents, consultants and property managers, (iv) warranties, guaranties, 
indemnities and insurance policies, together with insurance payments and unearned insurance 
premiums, (v) claims, demands, awards, settlements, and other payments arising or resulting 
from or otherwise relating to any insurance or any loss or destruction of, injury or damage to, 
trespass on or taking, condemnation (or conveyance in lieu of condemnation) or public use of 
any of the Property, (vi) license agreements, service and maintenance agreements, purchase and 
sale agreements and purchase options, together with advance payments, security deposits and 
other amounts paid to or deposited with Trustor under any such agreements, (vii) reserves, 
deposits, bonds, deferred payments, refunds, rebates, discounts, cost savings, escrow proceeds, 
sale proceeds and other rights to the payment of money, trade names, trademarks, goodwill and 
all other types on intangible personal property of any kind or nature, and (viii) all supplements, 
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modifications, amendments, renewals, extensions, proceeds, replacements and substitutions of or 
to any of such property (the “Intangibles”). 
 
 Trustor further grants to Trustee and Beneficiary, pursuant to the UCC, a security interest 
in all present and future right, title and interest of Trustor in and to all Goods and Intangibles and 
all of the Trust Estates described above in which a security interest may be created under the 
UCC (collectively, the “Personal Property”).  This Deed of Trust constitutes a security 
agreement under the UCC, conveying a security interest in the Personal Property to Trustee and 
Beneficiary.  Trustee and Beneficiary shall have, in addition to all rights and remedies provided 
herein, all the rights and remedies of a “secured party” under the UCC and other applicable 
California law.  Trustor covenants and agrees that this Deed of Trust constitutes a fixture filing 
under Section 9313 and 9402(6) of the UCC. 
 
 FOR THE PURPOSE OF SECURING, in such order of priority as Beneficiary may 
elect, the following:   
 

(1) due, prompt and complete observance, performance and discharge of each and 
every condition, obligation, covenant and agreement contained herein or contained in the 
following:  

 
(a) a promissory Note in the original principal amount of THREE MILLION 
EIGHT HUNDRED AND FORTY NINE THOUSAND DOLLARS AND NO 
CENTS ($3,849,000.00), evidencing the Authority Loan, executed by Trustor 
(“Borrower” therein) of even date herewith (the “Note”); 
 
 (b) the Affordable Housing Agreement dated as of___________, 2011 (the 
“Loan Agreement”), by and between the Trustor (referred to as “Developer” 
therein) and Beneficiary (referred to as “Authority” therein), pertaining to the 
obligations for the Property, therein; and 
 
(c) the Agreement Containing Covenants Affecting Real Property (Including 
Rental Restrictions) dated as of __________, 2012 (the “Agreement Containing 
Covenants”) by and among Trustor (referred to as “Developer” therein), the 
Imperial Post No. 820, The American Legion, Department of California, Inc., a 
California non-profit corporation (referred to as “American Legion” and together 
with Developer as “Owner” therein) and Beneficiary (“Authority” therein). 

 
The Loan Agreement, including all Attachments thereto, and the documents and 

instruments executed by Trustor in connection with the Trustor’s interest in the Subject Property, 
including but not limited to Agreement Containing Covenants, the Note secured hereby, the 
UCC-1 Form and the Environmental Indemnity, all as described in the Loan Agreement 
(collectively referred to as the “Secured Obligations”) and all of their terms are incorporated 
herein by reference and this conveyance shall secure any and all extensions, amendments, 
modifications or renewals thereof however evidenced, and additional advances evidenced by any 
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Note reciting that it is secured hereby.  Any capitalized term that is not otherwise defined in this 
Deed of Trust shall have the meaning ascribed to such term in the Loan Agreement. 
 
AND TO PROTECT THE SECURITY OF THIS DEED OF TRUST, TRUSTOR 
COVENANTS AND AGREES: 
  

1. That Trustor shall pay the Note secured hereby at the time and in the manner 
provided therein, and perform the obligations of the Trustor as set forth in the Secured 
Obligations at the time and in the manner respectively provided therein. 
  

2. That Trustor shall not permit or suffer the use of any of the property for any 
purpose other than the uses permitted by the Secured Obligations. 
  

3. That the Secured Obligations are incorporated in and made a part of the Deed of 
Trust.  Upon default of a Secured Obligation, and after the giving of notice and the expiration of 
any applicable cure period, the Beneficiary, at its option, may declare the whole of the 
indebtedness secured hereby to be due and payable. 
  

4. That all rents, profits and income from the property covered by this Deed of Trust 
are hereby assigned to the Beneficiary for the purpose of discharging the debt hereby secured.  
Permission is hereby given to Trustor so long as no default exists hereunder after the giving of 
notice and the expiration of any applicable cure period, to collect such rents, profits and income 
for use in accordance with the provisions of the Loan Agreement. 
  

5. That upon default hereunder or under the aforementioned agreements, and after 
the giving of notice and the expiration of any applicable cure period, Beneficiary shall be entitled 
to the appointment of a receiver by any court having jurisdiction, without notice, to take 
possession and protect the property described herein and operate same and collect the rents, 
profits and income therefrom. 
  

6. That Trustor will keep the Improvements to be constructed on the Subject 
Property in accordance with the Loan Agreement insured against loss by fire and such other 
hazards, casualties, and contingencies as may reasonably be required in writing from time to time 
by the Beneficiary, and all such insurance shall be evidenced by standard fire and extended 
coverage insurance policy or policies.  In no event shall the amounts of coverage be less than 100 
percent of the insurable value of the Property.  Such policies shall be endorsed with standard 
mortgage clause with loss payable to the Beneficiary and certificates thereof together with copies 
of original policies shall be deposited with the Beneficiary. 
  

7. To pay, prior to delinquency, any taxes and assessments affecting said Property; 
to pay, when due, all encumbrances, charges and liens, with interest, on said Property or any part 
thereof which appear to be prior or superior hereto; and to pay all costs, fees, and expenses of 
this Trust.  Notwithstanding anything to the contrary contained in this Deed of Trust, Trustor 
shall not be required to pay and discharge any such tax, assessment, charge or levy so long as 
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Trustor is contesting the legality thereof in good faith and by appropriate proceedings, and 
Trustor has adequate funds to pay any liabilities contested pursuant to this Section 7. 
  

8. To keep said property in good condition and repair, subject to ordinary wear and 
tear, casualty and condemnation, not to remove or demolish any buildings thereon; to complete 
or, subject to Section 17, below, restore promptly and in good and workmanlike manner any 
building which may be constructed, damaged, or destroyed thereon and to pay when due all 
claims for labor performed and materials furnished therefor; to comply with all laws affecting 
said property or requiring any alterations or improvements to be made thereon (subject to 
Trustor’s right to contest the validity or applicability of laws or regulations); not to commit or 
permit waste thereof; not to commit, suffer or permit any act upon said property in violation of 
law and/or covenants, conditions and/or restrictions affecting said property; not to permit or 
suffer any material alteration of or addition to the buildings or improvements hereafter 
constructed in or upon said property without the consent of the Beneficiary. 
  

9. To appear in and defend any action or proceeding purporting to affect the security 
hereof or the rights or powers of Beneficiary or Trustee, and to pay all costs and expenses, 
including cost of evidence of title and reasonable attorney's fees in a reasonable sum, in any such 
action or proceeding in which Beneficiary or Trustee may appear. 
  

10. Should Trustor fail, after the giving of notice and the expiration of any applicable 
cure period, to make any payment or do any act as herein provided, then Beneficiary or Trustee, 
but without obligation so to do and without notice to or demand upon Trustor and without 
releasing Trustor from any obligation hereof, may make or do the same in such manner and to 
such extent as either may deem necessary to protect the security hereof.  Following default, after 
the giving of notice and the expiration of any applicable cure period, Beneficiary or Trustee 
being authorized to enter upon said property for such purposes, may commence, appear in and/or 
defend any action or proceeding purporting to affect the security hereof or the rights or powers of 
Beneficiary or Trustee; may pay, purchase, contest, or compromise any encumbrance, charge, or 
lien which in the judgment of either appears to be prior or superior hereto; and, in exercising any 
such powers, may pay necessary expenses, employ counsel, and pay his reasonable fees. 
Notwithstanding the foregoing, in the event of default under this Deed of Trust, the Beneficiary 
may also require Trustor to maintain and submit additional records.  Beneficiary shall specify in 
writing the particular records that must be maintained and the information or reports that must be 
submitted. 
 
 11. Beneficiary shall have the right to pay fire and other property insurance premiums 
when due should Trustor fail to make any required premium payments.  All such payments made 
by the Beneficiary shall be added to the principal sum secured hereby. 
  

12. To pay immediately and without demand all sums so expended by Beneficiary or 
Trustee, under permission given under this Deed of Trust, with interest from date of expenditure 
at the rate specified in the Note secured hereby. 
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13. That the funds to be advanced hereunder are to be used in accordance with the 
Secured Obligations and upon the failure of Trustor, after the giving of notice and the expiration 
of any applicable cure period, to keep and perform all the covenants, conditions, and agreements 
of said agreements, the principal sum and all arrears of interest, and other charges provided for in 
the Note secured hereby shall at the option of the Beneficiary of this Deed of Trust become due 
and payable, anything contained herein to the contrary notwithstanding. 
  

14. Trustor further covenants that it will not voluntarily create, suffer, or permit to be 
created against the property subject to this Deed of Trust any lien or liens except as permitted by 
the Secured Obligations or otherwise approved by Beneficiary, and further that it will keep and 
maintain the property free from the claims of all persons supplying labor or materials which will 
enter into the construction of any and all buildings now being erected or to be erected on said 
premises.  Notwithstanding anything to the contrary contained in this Deed of Trust, Trustor 
shall not be obligated to pay any claims for labor, materials or services which Trustor in good 
faith disputes and is diligently contesting, provided that Trustor shall, at Beneficiary's written 
request, within thirty (30) days after the filing of any claim or lien (but in any event, and without 
any requirement that Beneficiary must first provide a written request, prior to foreclosure) record 
in the Office of the San Diego County Registrar-Recorder/County Clerk (“County Recorder”) a 
surety bond in an amount one-and-one-half (1½) times the amount of such claim item to protect 
against a claim of lien, or provide such other security reasonably satisfactory to Beneficiary. 
  

15. That any and all improvements made or about to be made upon the premises 
covered by the Deed of Trust, and all plans and specifications, comply with all applicable 
municipal ordinances and regulations and all other applicable regulations made or promulgated, 
now or hereafter, by lawful promulgation, and that the same will upon completion comply with 
all such municipal ordinances and regulations and with the rules of the applicable fire rating or 
inspection organization, bureau, association or office. 
  

16. Trustor herein agrees to pay to Beneficiary or to the authorized loan servicing 
representative of the Beneficiary a reasonable charge for providing a statement regarding the 
obligation secured by this Deed of Trust as provided by Section 2954, Article 2, Chapter 2 Title 
14, Division 3, of the California Civil Code. 
 

IT IS MUTUALLY AGREED THAT: 
  

17. Should the Property or any part thereof be taken or damaged by reason of any 
public improvement or condemnation proceeding, or damaged by fire, or earthquake, or in any 
other manner, subject to the rights of the beneficiary of any other lender having a lien on the 
Property that is senior to the lien of this Deed of Trust (“Senior Lender”), Beneficiary shall be 
entitled to all compensation, awards, and other payments or relief therefor which are not used to 
reconstruct, restore or otherwise improve the property or part thereof that was taken or damaged, 
and shall be entitled at its option to commence, appear in and prosecute in its own name, any 
action or proceedings, or to make any compromise or settlement, in connection with such taking 
or damage.  Subject to the rights of the Senior Lender, if any, all such compensation, awards, 
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damages, rights of action and proceeds which are not used to reconstruct, restore or otherwise 
improve the property or part thereof that was taken or damaged, including the proceeds of any 
policies of fire and other insurance affecting said property, are hereby assigned to Beneficiary.  
After deducting therefrom all its expenses, including attorney's fees, the balance of the proceeds 
which are not used to reconstruct, restore or otherwise improve the property or part thereof that 
was taken or damaged, shall be applied to the amount due under the Note secured hereby. No 
amount applied to the reduction of the principal shall relieve the trustor from making regular 
payments as required by the Note secured hereby.  
 

In the event of any fire or other casualty to the Property or eminent domain proceedings 
resulting in condemnation of the Property or any part thereof, Trustor shall have the right to 
rebuild the Property, and to use all available insurance or condemnation proceeds therefore, 
provided that (a) such proceeds are sufficient to keep the loan in balance and rebuild the Property 
in a manner that provides adequate security to the Beneficiary for repayment of the loan, or if 
such proceeds are insufficient to provide adequate security or to keep the loan in balance, then 
Trustor has funded any deficiency, (b) Beneficiary shall have the right to approve plans and 
specifications for any major rebuilding and the right to approve disbursements of insurance or 
condemnation proceeds for rebuilding under a construction escrow or similar arrangement, and 
such approval shall not be unreasonably withheld, and (c) no material default then exists under 
this Deed of Trust, the Loan Agreement, the Note, or the Agreement Containing Covenants. If 
the casualty or condemnation affects only part of the Property and total rebuilding is infeasible, 
then such insurance and/or condemnation proceeds may be used for partial rebuilding and partial 
repayment of the loan in a manner that provides adequate security to the Beneficiary for 
repayment of the remaining balance of the loan. 
  

18. Upon default by Trustor in making any payments provided for in the Note secured 
hereby or in this Deed of Trust, or in performing any obligation set forth in any of the Secured 
Obligations, and if such default is not cured within the respective time provided therefor in 
Section 34 of this Deed of Trust, below, Beneficiary may declare all sums secured hereby 
immediately due and payable by delivery to Trustee of written declaration of default and demand 
for sale, and of written notice of default and of election to cause the Property to be sold, which 
notice Trustee shall cause to be duly filed for record and Beneficiary may foreclose this Deed of 
Trust.  Beneficiary shall also deposit with Trustee this Deed, the Note and all documents 
evidencing expenditures secured hereby. 
  

19. a. Prior to the repayment in full of the Authority Loan, the Trustor shall not 
assign or attempt to assign its obligations under the Loan Agreement or any right therein, nor 
make any total or partial sale, transfer, conveyance or assignment of the whole or any part of the 
Property, the Project thereon, or any portion thereof or interest therein (referred to hereinafter as 
a “Transfer”), without prior written approval of the Beneficiary, except as otherwise permitted 
in the Loan Agreement secured hereby.  Consent to one such transaction shall not be deemed to 
be a waiver of the right to require consent to future or successive transactions.  Beneficiary shall 
not unreasonably withhold or delay its consent.  If consent should be given, any such transfer 
shall be subject to this Section 19, and any such transferee shall assume all obligations hereunder 
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and agree to be bound by all provisions contained herein, subject to the provisions of paragraph 
e.(3) of this Section 19, below. 

 
  b. Any such proposed transferee shall have the qualifications and financial 
responsibility necessary and adequate as may be reasonably determined by the Beneficiary, to 
fulfill the obligations undertaken by Trustor in the Loan Agreement, including all attachments 
thereto. Any such proposed transferee, by instrument in writing satisfactory to the Beneficiary 
and in form recordable in the County Recorder, for itself and its successors and assigns, and for 
the benefit of the Beneficiary shall expressly assume all of the obligations of the Trustor under 
the Loan Agreement, including all attachments thereto, and agree to be subject to all conditions 
and restrictions applicable to the Trustor in this Note, subject to the provisions of paragraph e.(3) 
of this Section 19.  There shall be submitted to the Beneficiary for review all instruments and 
other legal documents proposed to effect any such transfer; and if approved by the Beneficiary 
its approval shall be indicated to the Trustor in writing. 
 
  c. In the absence of specific written agreement by the Beneficiary, no 
unauthorized Transfer, or approval thereof by the Beneficiary, shall be deemed to relieve the 
Trustor or any other party from any obligations under the Loan Agreement, including all 
attachments thereto. 
 
  d. In the event of a Transfer prior to the time the Authority Loan is paid in 
full without the prior written consent of the Beneficiary, the net proceeds (after repayment in full 
to any Senior Lender, if any, and the reconveyance of any liens of the Senior Lender) shall be 
paid to the Beneficiary to the extent necessary to pay in full the accrued interest, if any, current 
interest and remaining principal balance of the Authority Loan. 
 
  e. (1) As used herein, “Transfer” includes the sale, agreement to sell, 
transfer or conveyance of the Subject Property or any portion thereof or interest therein, whether 
voluntary, involuntary, by operation of law or otherwise, the execution of any installment land 
sale contract or similar instrument affecting all or a portion of the Property or Project, or the 
lease of all or substantially all of the Subject Property, except as provided in subparagraph e.(3) 
of this Section 19, below.  
 
   (2)   “Transfer” shall also include the transfer, assignment, 
hypothecation or conveyance of legal or beneficial ownership of any interest in Trustor, or any 
conversion of Trustor to an entity form other than that of Trustor at the time of execution of the 
Loan Agreement, except that a cumulative change in ownership interest of any general partner of 
forty-nine percent (49%) or less shall not be deemed a “transfer” for purposes of this Note. 
 
   (3) “Notwithstanding paragraphs (1) and (2), above, “Transfer” shall 
not include any of the following Permitted Transfers:  
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(a) a sale, transfer, assignment or exchange of all or a portion 
of the limited partners’ interest in the Trustor or any sale, transfer, assignment or exchange of all 
or a portion of interests in the limited partners of Trustor.  
 

(b) the grant of option and right of first refusal to the general 
partner of Trustor, or any affiliate thereof, and to any transfer of the Property to such general 
partner,  affiliate pursuant to the exercise of an option or right of first refusal reserved in 
Trustor’s  amended and restated partnership agreement (the “Partnership Agreement”) or other 
document approved by the Beneficiary, provided that such party assumes all obligations under 
hereunder pursuant to an assumption agreement acceptable to the Beneficiary. 

 
(c)  the withdrawal (not including a voluntary withdrawal 

allowed by the Partnership Agreement or with the consent of the limited partner) of a general 
partner of Trustor, or removal of a general partner of the Trustor for cause pursuant to the terms 
of the Partnership Agreement, provided that a substitute general partner that is a nonprofit 
corporation exempt from federal income tax under Section 501(c)(3) of the United States 
Internal Revenue Code (or successor provision), a limited liability company or for profit entity 
controlled by such a nonprofit corporation, or a public agency or public corporation, that is 
reasonably acceptable to the Beneficiary, is admitted to the Trustor within ninety (90) days 
thereafter, and provided further that if the former general partner’s (or affiliate’s) option to 
purchase the Property or option to purchase the limited partner’s interest is terminated, the new 
general partner shall be granted options to purchase the Property or the limited partner’s interest 
on the same terms and conditions as previously were applicable to the former general partner’s 
(or affiliate’s) options, unless otherwise agreed in writing by the Beneficiary.  
 
    (d)  Any permanent financing authorized by the Loan 
Agreement, including the Method of Financing.  
 
    (e) The leasing for occupancy of all or any part of the Subject 
Property or Improvements. 
 
    (f) The inclusion of equity participation by Trustor by transfer 
or addition of limited or general partners to the Trustor or similar mechanism.   
 
    (g) The pledge by any general partner of Trustor to the limited 
partners of the general partner’s interest in the Trustor, as security for the performance of all of 
the General Partner’s obligations under the Trustor’s Amended and Restated Agreement of 
Limited Partnership (the “Partnership Agreement”). 
 
    (h) The sale, transfer or pledge of any limited partnership 
interest in the Trustor or of any partnership interest in the limited partners. 
 
    (i) The appointment by the limited partners, in accordance 
with the Partnership Agreement, of an additional or substitute general partner that is an affiliate 
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of the limited partners or, if not an affiliate of the limited partners, is reasonably acceptable to the 
Beneficiary. 
 
    (j) Any dilution of the general partner’s interest in the Trustor 
in accordance with the Partnership Agreement. 
  
 f. The Beneficiary shall not unreasonably withhold, condition or delay its approval 
of any matter for which its approval is required hereunder. Any disapproval shall be in writing 
and contain the Beneficiary's reasons for disapproval. 
  

20. After the lapse of such time as may then be required by law following the 
recordation of said notice of default, and notice of sale having been given as then required by 
law, Trustee, without demand on Trustor, shall sell said property at the time and place fixed by it 
in said notice of sale, either as a whole or in separate parcels, and in such order as it may 
determine at public auction to the highest bidder for cash in lawful money of the United States, 
payable at time of sale.  Trustee may postpone sale of all or any portion of said property by 
public announcement at the time and place of sale, and from time to time thereafter may 
postpone the sale by public announcement at the time and place of sale, and from time to time 
thereafter may postpone the sale by public announcement at the time fixed by the preceding 
postponement.  Trustee shall deliver to the purchaser its Deed conveying the property so sold, 
but without any covenant or warranty, express or implied.  The recitals in the Deed of any 
matters or facts shall be conclusive proof of the truthfulness thereof. Any person, including 
Trustor, Trustee or Beneficiary, may purchase at the sale.  The Trustee shall apply the proceeds 
of sale to payment of (1) the expenses of such sale, together with the reasonable expenses of this 
trust including therein reasonable Trustee’s fees or attorney’s fees for conducting the sale, and 
the actual cost of publishing, recording, mailing and posting notice of the sale; (2) the cost of any 
search and/or other evidence of title procured in connection with such sale and revenue stamps 
on Trustee's Deed; (3) all sums expended under the terms hereof, not then repaid, with accrued 
interest at the rate specified in the Note; (4) all other sums then secured hereby; and (5) the 
remainder, if any, to the person or persons legally entitled thereto. 

 
 21. Beneficiary may from time to time substitute a successor or successors to any 
Trustee named herein or acting hereunder to execute this Trust.  Upon such appointment, and 
without conveyance to the successor trustee, the latter shall be vested with all title, powers, and 
duties conferred upon any Trustee herein named or acting hereunder.  Each such appointment 
and substitution shall be made by written instrument executed by Beneficiary, containing 
reference to this Deed of Trust and its place of record, which, when duly recorded in the proper 
office of the county or counties in which the property is situated, shall be conclusive proof of 
proper appointment of the successor trustee. 
 
 22. The pleading of any statute of limitations as a defense to any and all obligations 
secured by this Deed of Trust is hereby waived to the full extent permissible by law. 
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 23. Upon written request of Beneficiary stating that all sums secured hereby have 
been paid and all obligations secured hereby have been satisfied, and upon surrender of this Deed 
of Trust and the Note to Trustee for cancellation and retention and upon payment of its fees, 
Trustee shall reconvey, without warranty, the property then held hereunder.  The recitals in such 
reconveyance of any matters or fact shall be conclusive proof of the truthfulness thereof.  The 
grantee in such reconveyance may be described as “the person or persons legally entitled 
thereto”. 
 
 24. The trust created hereby is irrevocable by Trustor. 
 
 25. This Deed of Trust applies to, inures to the benefit of, and binds all parties hereto, 
their heirs, legatees, devisees, administrators, executors, successors, and assigns.  The term 
“Beneficiary” shall include not only the original Beneficiary hereunder but also any future owner 
and holder including pledgees, of the Note secured hereby.  In this Deed of Trust, whenever the 
context so requires, the masculine gender includes the feminine and/or neuter, and the singular 
number includes the plural.  All obligations of Trustor hereunder are joint and several. 
 
 26. Trustee accepts this Trust when this Deed of Trust, duly executed and 
acknowledged, is made public record as provided by law.  Except as otherwise provided by law 
the Trustee is not obligated to notify any party hereto of pending sale under this Deed of Trust or 
of any action of proceeding in which Trustor, Beneficiary, or Trustee shall be a party unless 
brought by Trustee. 
 
 27. The undersigned Trustor requests that a copy of any notice of default and of any 
notice of sale hereunder be mailed to Trustor at the address set forth on the first page of this 
Deed of Trust.   
 
 28. Trustor agrees at any time and from time to time upon receipt of a written request 
from Beneficiary, to furnish to Beneficiary detailed statements in writing of income, rents, 
profits, and operating expenses of the premises, and the names of the occupants and tenants in 
possession, together with the expiration dates of their leases and full information regarding all 
rental and occupancy agreements, and the rents provided for by such leases and rental and 
occupancy agreements, and such other information regarding the premises and their use as may 
be requested by Beneficiary. 
 
 29. Trustor agrees that the loan secured by this Deed of Trust is made expressly for 
the purpose of financing the construction of an affordable rental housing development for Very 
Low and Low Income Households (the “Project”) as such terms are defined in the Secured 
Obligations. 
 
 30. Trustor agrees that, except as otherwise provided in the Note secured hereby, 
upon sale or refinancing of the property, the entire principal balance of the debt secured by this 
Deed of Trust, plus any accrued but unpaid interest thereon, shall at the option of Beneficiary be 
immediately due and payable. 
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 31. The obligation to repay the Authority Loan is a nonrecourse obligation of the 
Trustor and its partners.  Neither Trustor nor any of its general or limited partners, nor any other 
party, shall have any personal liability for repayment of the loan.  The sole recourse of 
Beneficiary shall be the exercise of its rights against the Property and any related security for the 
Authority Loan.  Notwithstanding the foregoing, Beneficiary may recover directly from Trustor 
or from any other party: 
 

(a) any damages, costs and expenses incurred by Beneficiary as a result of fraud or 
any criminal act or acts of Trustor or any partner, shareholder, officer, director or 
employee of Trustor, or of any general or limited partner of Trustor;  
 
(b) any damages, costs and expenses incurred by Beneficiary as a result of any 
misappropriation of funds provided for the construction of the Project, as described in the 
Loan Agreement, rents and revenues from the operation of the Project, or proceeds of 
insurance policies or condemnation proceeds; 
 
(c) any and all amounts owing by Trustor pursuant to the indemnification regarding 
Hazardous Substances pursuant to the Environmental Indemnity; and  
 
(d) all court costs and attorneys' fees reasonably incurred in enforcing or collecting 
upon any of the foregoing exceptions (provided that Beneficiary shall pay Trustor's 
reasonable court costs and attorneys' fees if Trustor is the prevailing party in any such 
enforcement or collection action). 
 

 32. Notwithstanding specific provisions of this Deed of Trust, non-monetary 
performance hereunder shall not be deemed to be in default where delays or defaults are 
proximately caused by any of the following Force Majeure events, provided such event actually 
delays and interferes with the timely performance of the matter, and, despite the exercise of 
diligence and good business practices, such event is beyond the reasonable control of Trustor: 
War; insurrection; strikes; lock-outs; riots; floods; earthquakes; fires; casualties; acts of God; acts 
of the public enemy; acts of terrorism; epidemics; quarantine restrictions; freight embargoes; 
lack of transportation; governmental restrictions or priority; litigation including litigation 
challenging the validity of this transaction or any element thereof; unusually severe weather; 
inability to secure necessary labor, materials or tools; delays of any contractor, subcontractor, or 
suppliers; acts of the other party; acts or failure to act of any Governmental Agency (except acts 
or failure to act of the Beneficiary shall not excuse performance by the Beneficiary); the 
imposition of any applicable moratorium by a Governmental Commission; or any other causes 
which despite the exercise of diligence and good business practices are or would be beyond the 
reasonable control of the party claiming such delay and interference.  Notwithstanding the 
foregoing, none of the foregoing events shall constitute a Force Majeure Event unless and until 
Trustor delivers to Beneficiary written notice describing the event, its cause, when and how 
Trustor obtained knowledge, the date the event commenced, and the estimated delay resulting 
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therefrom.  Trustor shall deliver such written notice within fifteen (15) days after it obtains actual 
knowledge of the event. 
 
 33. If the rights and liens created by this Deed of Trust shall be held by a court of 
competent jurisdiction to be invalid or unenforceable as to any part of the obligations described 
herein, the unsecured portion of such obligations shall be completely performed and paid prior to 
the performance and payment of the remaining and secured portion of the obligations, and all 
performance and payments made by Trustor shall be considered to have been performed and paid 
on and applied first to the complete payment of the unsecured portion of the obligations. 
 
 34. (a)   Subject to the extensions of time set forth in Section 32, and subject to the 
further provisions of this Section 34, failure or delay by Trustor to perform any term or provision 
respectively required to be performed under the Secured Obligations or this Deed of Trust 
constitutes a default under this Deed of Trust. 
 
  (b) Beneficiary shall give written notice of default to Trustor, specifying the 
default complained of by the Beneficiary.  Delay in giving such notice shall not constitute a 
waiver of any default nor shall it change the time of default. 
 
  (c) Any failures or delays by Beneficiary in asserting any of its rights and 
remedies as to any default shall not operate as a waiver of any default or of any such rights or 
remedies.  Delays by Beneficiary in asserting any of its rights and remedies shall not deprive 
Beneficiary of its right to institute and maintain any actions or proceedings which it may deem 
necessary to protect, assert, or enforce any such rights or remedies. 
 
 (d) If a monetary event of default occurs, prior to exercising any remedies 
hereunder, the aggrieved party shall give the party in default written notice of such default.  The 
party in default shall have a period of ten (10) days after such notice is given within which to 
cure the default. Beneficiary shall accept cures of such default by the Tax Credit Equity Investor 
in the Project and the Senior Lender, if any, within the cure periods provided in the Note or the 
time periods provided in Civil Code section 2924c, whichever is longer.  
 

(e) If a non-monetary event of default occurs, prior to exercising any remedies 
hereunder, the aggrieved party shall give the party in default notice of such default.  If the default 
is reasonably capable of being cured within thirty (30) days, the party in default shall have such 
period to effect a cure prior to exercise of remedies by the aggrieved party.  If the default is such 
that it is not reasonably capable of being cured within thirty (30) days, and the party in default (i) 
initiates corrective action within said period, and (ii) diligently, continually, and in good faith 
works to effect a cure as soon as possible, then the party in default shall have such additional 
time as is reasonably necessary to cure the default. 

 
(f) If Trustor fails to take corrective action or cure the monetary or non-

monetary default within a reasonable time, the Beneficiary shall give the Senior Lender, if any, 
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notice thereof. The Beneficiary agrees to accept cures tendered by any Senior Lender, if any, or 
Tax Credit Equity Investor in the Project within the cure periods provided herein or within the 
time periods provided in Civil Code Section 2924c, whichever is longer.  Additionally, in the 
event the Senior Lender, if any, is precluded from curing a default due to a bankruptcy, 
injunction, or similar proceeding by or against Trustor, the Beneficiary agrees to forbear from 
completing a foreclosure (judicial or nonjudicial) during the period during which the Senior 
Lender is so precluded from acting, not to exceed ninety (90) days, provided such Senior Lender 
is otherwise in compliance with the foregoing provisions. In no event shall the Beneficiary be 
precluded from exercising remedies if its rights become or are about to become materially 
jeopardized by any failure to cure a default or the default is not cured within ninety (90)  days 
after the first notice of default is given. 
 
  (g) Reserved.  
 
  (h) Any notice of default that is transmitted by electronic facsimile 
transmission followed by delivery of a “hard” copy, shall be deemed delivered upon its 
transmission; any notice of default that is personally delivered (including by means of 
professional messenger service, courier service such as United Parcel Service or Federal Express, 
or by U.S. Postal Service), shall be deemed received on the documented date of receipt by 
Trustor; and any notice of default that is sent by registered or certified mail, postage prepaid, 
return receipt required shall be deemed received on the date of receipt thereof. 
 
 35. This Deed of Trust shall be subordinate and junior to any liens of the Senior 
Lender, if any.  Following the reconveyance of the Senior Lender’s lien, this Deed of Trust will 
be subordinate and junior to the deed of trust in favor of the maker of any permanent financing 
authorized by the Loan Agreement, including the Method of Financing. The Beneficiary’s 
Executive Director or his/her designee shall execute such instruments as may be necessary to 
subordinate the lien of this Deed of Trust and the Secured Obligations, to the deed of trust 
securing any Senior Lender or permanent financing authorized by the Loan Agreement. In the 
event of a default or breach by Trustor of any security instrument securing a Senior Loan 
described in this Section 35, Beneficiary shall have the right to cure the default prior to 
completion of any foreclosure.  In such event, Beneficiary shall be entitled to reimbursement by 
Trustor of all costs and expenses incurred by Beneficiary in curing the default. The amount of 
any such disbursements shall be a lien against the Subject Property and added to the obligation 
secured by this Deed of Trust until repaid, with interest at the highest rate permitted by law. 
  
 
 
 

[Signatures begin on following page.] 
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IN WITNESS WHEREOF Trustor has executed this Deed of Trust as of the day and year 
set forth above. 
 

TRUSTOR:  
 
 
      THE POST BY HDC, L.P.  

 
By:  HITZKE DEVELOPMENT 

CORPORTION, a California Corporation   
 
 

By:       
Ginger Hitzke 
Its: President 
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EXHIBIT A 
 

LEGAL DESCRIPTION OF PROPERTY 
 
 
REAL PROPERTY IN THE CITY OF IMPERIAL BEACH, COUNTY OF IMPERIAL, STATE 
OF CALIFORNIA, DESCRIBED AS FOLLOWS: 
 
 
PARCEL A: APN 626-242-09 
 
THE EAST 50 FEET OF LOTS 15 TO 19, INCLUSIVE, OF BLOCK 20, EXCEPTING THE 
SOUTHERLY 10 FEET OF SAID LOT 19, OF SOUTH SAN DIEGO, IN THE CITY OF 
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF THE COUNTY RECORDER OF 
SAN DIEGO COUNTY, JULY 5, 1887. 
 
PARCEL B: APN 626-242-24 
 
LOTS 15 TO 19 INCLUSIVE IN BLOCK 20 OF SOUTH SAN DIEGO, IN THE CITY OF 
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF THE COUNTY RECORDER OF 
SAN DIEGO COUNTY, JULY 5, 1887. 
 
TOGETHER WITH THAT PORTION OF THE EASTERLY 10 FEET OF FLORENCE 
STREET ADJOINING SAID LOTS ON THE WEST AS CLOSED AND VACATED BY THE 
CITY COUNCIL OF THE CITY OF IMPERIAL BEACH, BY RESOLUTION NO. 1439, ON 
SEPTEMBER 17, 1968 AND RECORDED AS FILE NO. 193034, IN THE OFFICE OF THE 
COUNTY RECORDER OF SAN DIEGO COUNTY ON NOVEMBER 4, 1968 OF OFFICIAL 
RECORDS. 
 
EXCEPTING THEREFROM THE EASTERLY 50 FEET OF SAID LOTS 15, 16, 17, 18 AND 
19. 
 
ALSO EXCEPTING THEREFROM THE SOUTHERLY 10 FEET OF SAID LOT 19. 
 
PARCEL B1: 
 
AN EASEMENT AND RIGHT OF WAY FOR THE INSTALLATION, CONSTRUCTION, 
OPERATING, MAINTENANCE AND REPAIR OF A SEWER PIPE LINE OVER THE 
NORTHERLY 6 FEET OF THE EASTERLY 50 FEET OF LOT 15 IN BLOCK 20 OF SOUTH 
SAN DIEGO, IN THE CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF 
CALIFORNIA, ACCORDING TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF 
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THE COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 5, 1887, AS SAID 
EASEMENT IS DESCRIBED IN DEED TO W.H. GREENWELL, ET UX, RECORDED 
DECEMBER 29, 1954 IN BOOK 5478, PAGE 318 OF OFFICIAL RECORDS. 
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State of California  ) 
    ) 
County of San Diego  ) 
 

On ________________________________________ before me, (here insert name and 
title of the officer), personally appeared ______________________________, who proved to me 
on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 
 
WITNESS my hand and official seal. 
 
 
Signature_______________________________________ (Seal) 
 
 

 



 

ATTACHMENT NO. 9 
 

UCC-1 FINANCING STATEMENT  
 

[BEHIND THIS PAGE] 
 

 



B. SEND ACKNOWLEDGMENT TO:   (Name and Address)

FILING OFFICE COPY — NATIONAL UCC FINANCING STATEMENT (FORM UCC1) (REV. 07/29/98)

THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

UCC FINANCING STATEMENT
FOLLOW  INSTRUCTIONS (front and back) CAREFULLY

A. NAME & PHONE OF CONTACT AT FILER [optional]

1. DEBTOR'S EXACT FULL LEGAL NAME - insert only one debtor name (1a or 1b) - do not abbreviate or combine names

4. This FINANCING STATEMENT covers the following collateral:

COUNTRY

5. ALTERNATIVE DESIGNATION [if applicable] NON-UCC F L NGAG. LIENSELLER/BUYERBAILEE/BA LORCONSIGNEE/CONSIGNORLESSEE/LESSOR
This FINANC NG STATEMENT is to be filed [for record] (or recorded) in the REAL
ESTATE RECORDS.      Attach Addendum

6.
All Debtors Debtor 1 Debtor 2

Check to REQUEST SEARCH REPORT(S) on Debtor(s)
[ADDITIONAL FEE]

7.
[if applicable] [optional]

OR

SUFFIX

POSTAL CODECITY

F RST NAME

2c. MA L NG ADDRESS

OR

OR

2d. TAX ID #:    SSN OR E N ADD'L NFO RE
ORGANIZATION
DEBTOR

2e. TYPE OF ORGANIZATION 2f. JURISDICTION OF ORGANIZATION

3b. INDIVIDUAL'S LAST NAME FIRST NAME

POSTAL CODE3c. MA L NG ADDRESS

1a. ORGANIZATION'S NAME

2b. INDIV DUAL'S LAST NAME

CITY

MIDDLE NAME

STATE

2g. ORGANIZATIONAL D #  if any

M DDLE NAME

STATE

SUFFIX

COUNTRY

1d  TAX ID #     SSN OR EIN

2. ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME - insert only one debtor name (2a or 2b) - do not abbreviate or combine names

POSTAL CODECITY1c. MAILING ADDRESS

ADD'L NFO RE
ORGANIZATION
DEBTOR

1e. TYPE OF ORGANIZATION 1f. JURISDICTION OF ORGANIZATION

NONE

1b. INDIV DUAL'S LAST NAME

2a. ORGANIZATION'S NAME

FIRST NAME MIDDLE NAME

STATE

1g. ORGANIZATIONAL ID #  if any

SUFFIX

COUNTRY

NONE

3a. ORGANIZATION'S NAME

3. SECURED PARTY'S NAME (or NAME of TOTAL ASSIGNEE of ASSIGNOR S/P) - insert only one secured party name (3a or 3b)

8. OPTIONAL FILER REFERENCE DATA



15. Name and address of a RECORD OWNER of above-described real estate
(if Debtor does not have a record interest):

17. Check only if applicable and check only one box.

Debtor is a Trust   or Trustee acting with respect to property held in trust   or Decedent's Estate

18. Check only if applicable and check only one box.

FILING OFFICE COPY — NATIONAL UCC FINANCING STATEMENT ADDENDUM (FORM UCC1Ad) (REV. 07/29/98)

Debtor is a TRANSMITTING UTILITY

Filed in connection with a Manufactured-Home Transaction — effective 30 years

Filed in connection with a Public-Finance Transaction — effective 30 years

THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

FIRST NAME

CITY STATE

11e  TYPE OF ORGANIZATION

COUNTRY

11. ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME - insert only one name (11a or 11b) - do not abbreviate or combine names

11c. MAILING ADDRESS

OR

11a. ORGANIZATION'S NAME

11b. INDIVIDUAL'S LAST NAME

11d  TAX ID #     SSN OR EIN 11f  JURISDICTION OF ORGANIZATION

MIDDLE NAME

POSTAL CODE

SUFFIX

ADD'L NFO RE
ORGANIZATION
DEBTOR NONE

12.        ADDITIONAL SECURED PARTY'S   or        ASSIGNOR S/P'S   NAME - insert only one name (12a or 12b)

OR

14. Description of real estate:

fixture filing.

12c. MAILING ADDRESS CITY STATE

SUFFIXMIDDLE NAMEFIRST NAME12b. NDIV DUAL'S LAST NAME

12a. ORGANIZATION'S NAME

collateral, or is filed as a

13. This FINANCING STATEMENT covers timber to be cut or as-extracted 16. Additional collateral description:

11g  ORGANIZATIONAL ID #  if any

POSTAL CODE COUNTRY

OR

UCC FINANCING STATEMENT ADDENDUM
FOLLOW INSTRUCTIONS (front and back) CAREFULLY

9. NAME OF FIRST DEBTOR (1a or 1b) ON RELATED FINANCING STATEMENT
9a. ORGANIZATION'S NAME

9b. INDIV DUAL'S LAST NAME

10  MISCELLANEOUS:

MIDDLE NAME SUFFIXFIRST NAME



EXHIBIT “A” 
 

LEGAL DESCRIPTION 
 
REAL PROPERTY IN THE CITY OF IMPERIAL BEACH, COUNTY OF IMPERIAL, STATE 
OF CALIFORNIA, DESCRIBED AS FOLLOWS: 
 
PARCEL B: APN 626-242-24 
 
LOTS 15 TO 19 INCLUSIVE IN BLOCK 20 OF SOUTH SAN DIEGO, IN THE CITY OF 
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF THE COUNTY RECORDER OF 
SAN DIEGO COUNTY, JULY 5, 1887. 
 
TOGETHER WITH THAT PORTION OF THE EASTERLY 10 FEET OF FLORENCE 
STREET ADJOINING SAID LOTS ON THE WEST AS CLOSED AND VACATED BY THE 
CITY COUNCIL OF THE CITY OF IMPERIAL BEACH, BY RESOLUTION NO. 1439, ON 
SEPTEMBER 17, 1968 AND RECORDED AS FILE NO. 193034, IN THE OFFICE OF THE 
COUNTY RECORDER OF SAN DIEGO COUNTY ON NOVEMBER 4, 1968 OF OFFICIAL 
RECORDS. 
 
EXCEPTING THEREFROM THE EASTERLY 50 FEET OF SAID LOTS 15, 16, 17, 18 AND 
19. 
 
ALSO EXCEPTING THEREFROM THE SOUTHERLY 10 FEET OF SAID LOT 19. 
 
PARCEL B1: 
 
AN EASEMENT AND RIGHT OF WAY FOR THE INSTALLATION, CONSTRUCTION, 
OPERATING, MAINTENANCE AND REPAIR OF A SEWER PIPE LINE OVER THE 
NORTHERLY 6 FEET OF THE EASTERLY 50 FEET OF LOT 15 IN BLOCK 20 OF SOUTH 
SAN DIEGO, IN THE CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF 
CALIFORNIA, ACCORDING TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF 
THE COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 5, 1887, AS SAID 
EASEMENT IS DESCRIBED IN DEED TO W.H. GREENWELL, ET UX, RECORDED 
DECEMBER 29, 1954 IN BOOK 5478, PAGE 318 OF OFFICIAL RECORDS. 
 



SCHEDULE “A” 
 
Item 4. Collateral Description 
 
All buildings, structures and improvements of every nature whatsoever now or hereafter situated 
on the Property; and 
 
Together with the rents, issues and profits thereof; and together with all buildings and 
improvements of every kind and description now or hereafter erected or placed thereon, and all 
fixtures, including but not limited to all gas and electric fixtures, engines and machinery, 
radiators, heaters, furnaces, heating equipment, laundry equipment, steam and hot-water boilers, 
stoves, ranges, elevators and motors, bathtubs, sinks, water closets, basins, pipes, faucets and 
other plumbing and heating fixtures, mantles, cabinets, refrigerating plant and refrigerators, 
whether mechanical or otherwise, cooking apparatus and appurtenances, and all shades, awnings, 
screens, blinds and other furnishings, it being hereby agreed that all such fixtures and furnishings 
shall to the extent permitted by law be deemed to be permanently affixed to and a part of the 
realty; and 
 
Together with all building materials and equipment now or hereafter delivered to said premises 
and intended to be installed therein; and 
 
Together with all plans, drawings, specifications, etc., and articles of personal property now or 
hereafter attached to or used in and about the building or buildings now erected or hereafter to be 
erected on the Property which are necessary to the completion and comfortable use and 
occupancy of such building or buildings for the purposes for which they were or are to be 
erected, including all other goods and chattels and personal property as are ever used or 
furnished in operating a building, or the activities conducted therein, similar to the one herein 
described and referred to, and all renewals or replacements thereof or articles in substitution 
therefor, whether or not the same are, or shall be attached to said building or buildings in any 
manner. 



B. SEND ACKNOWLEDGMENT TO:   (Name and Address)

FILING OFFICE COPY — NATIONAL UCC FINANCING STATEMENT (FORM UCC1) (REV. 07/29/98)

THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

UCC FINANCING STATEMENT
FOLLOW  INSTRUCTIONS (front and back) CAREFULLY

A. NAME & PHONE OF CONTACT AT FILER [optional]

1. DEBTOR'S EXACT FULL LEGAL NAME - insert only one debtor name (1a or 1b) - do not abbreviate or combine names

4. This FINANCING STATEMENT covers the following collateral:

COUNTRY

5. ALTERNATIVE DESIGNATION [if applicable] NON-UCC F L NGAG. LIENSELLER/BUYERBAILEE/BA LORCONSIGNEE/CONSIGNORLESSEE/LESSOR
This FINANC NG STATEMENT is to be filed [for record] (or recorded) in the REAL
ESTATE RECORDS.      Attach Addendum

6.
All Debtors Debtor 1 Debtor 2

Check to REQUEST SEARCH REPORT(S) on Debtor(s)
[ADDITIONAL FEE]

7.
[if applicable] [optional]

OR

SUFFIX

POSTAL CODECITY

F RST NAME

2c. MA L NG ADDRESS

OR

OR

2d. TAX ID #:    SSN OR E N ADD'L NFO RE
ORGANIZATION
DEBTOR

2e. TYPE OF ORGANIZATION 2f. JURISDICTION OF ORGANIZATION

3b. INDIVIDUAL'S LAST NAME FIRST NAME

POSTAL CODE3c. MA L NG ADDRESS

1a. ORGANIZATION'S NAME

2b. INDIV DUAL'S LAST NAME

CITY

MIDDLE NAME

STATE

2g. ORGANIZATIONAL D #  if any

M DDLE NAME

STATE

SUFFIX

COUNTRY

1d  TAX ID #     SSN OR EIN

2. ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME - insert only one debtor name (2a or 2b) - do not abbreviate or combine names

POSTAL CODECITY1c. MAILING ADDRESS

ADD'L NFO RE
ORGANIZATION
DEBTOR

1e. TYPE OF ORGANIZATION 1f. JURISDICTION OF ORGANIZATION

NONE

1b. INDIV DUAL'S LAST NAME

2a. ORGANIZATION'S NAME

FIRST NAME MIDDLE NAME

STATE

1g. ORGANIZATIONAL ID #  if any

SUFFIX

COUNTRY

NONE

3a. ORGANIZATION'S NAME

3. SECURED PARTY'S NAME (or NAME of TOTAL ASSIGNEE of ASSIGNOR S/P) - insert only one secured party name (3a or 3b)

8. OPTIONAL FILER REFERENCE DATA



15. Name and address of a RECORD OWNER of above-described real estate
(if Debtor does not have a record interest):

17. Check only if applicable and check only one box.

Debtor is a Trust   or Trustee acting with respect to property held in trust   or Decedent's Estate

18. Check only if applicable and check only one box.

FILING OFFICE COPY — NATIONAL UCC FINANCING STATEMENT ADDENDUM (FORM UCC1Ad) (REV. 07/29/98)

Debtor is a TRANSMITTING UTILITY

Filed in connection with a Manufactured-Home Transaction — effective 30 years

Filed in connection with a Public-Finance Transaction — effective 30 years

THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

FIRST NAME

CITY STATE

11e  TYPE OF ORGANIZATION

COUNTRY

11. ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME - insert only one name (11a or 11b) - do not abbreviate or combine names

11c. MAILING ADDRESS

OR

11a. ORGANIZATION'S NAME

11b. INDIVIDUAL'S LAST NAME

11d  TAX ID #     SSN OR EIN 11f  JURISDICTION OF ORGANIZATION

MIDDLE NAME

POSTAL CODE

SUFFIX

ADD'L NFO RE
ORGANIZATION
DEBTOR NONE

12.        ADDITIONAL SECURED PARTY'S   or        ASSIGNOR S/P'S   NAME - insert only one name (12a or 12b)

OR

14. Description of real estate:

fixture filing.

12c. MAILING ADDRESS CITY STATE

SUFFIXMIDDLE NAMEFIRST NAME12b. NDIV DUAL'S LAST NAME

12a. ORGANIZATION'S NAME

collateral, or is filed as a

13. This FINANCING STATEMENT covers timber to be cut or as-extracted 16. Additional collateral description:

11g  ORGANIZATIONAL ID #  if any

POSTAL CODE COUNTRY

OR

UCC FINANCING STATEMENT ADDENDUM
FOLLOW INSTRUCTIONS (front and back) CAREFULLY

9. NAME OF FIRST DEBTOR (1a or 1b) ON RELATED FINANCING STATEMENT
9a. ORGANIZATION'S NAME

9b. INDIV DUAL'S LAST NAME

10  MISCELLANEOUS:

MIDDLE NAME SUFFIXFIRST NAME



EXHIBIT “A” 
 

LEGAL DESCRIPTION 
 
REAL PROPERTY IN THE CITY OF IMPERIAL BEACH, COUNTY OF IMPERIAL, STATE 
OF CALIFORNIA, DESCRIBED AS FOLLOWS: 
 
PARCEL B: APN 626-242-24 
 
LOTS 15 TO 19 INCLUSIVE IN BLOCK 20 OF SOUTH SAN DIEGO, IN THE CITY OF 
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF THE COUNTY RECORDER OF 
SAN DIEGO COUNTY, JULY 5, 1887. 
 
TOGETHER WITH THAT PORTION OF THE EASTERLY 10 FEET OF FLORENCE 
STREET ADJOINING SAID LOTS ON THE WEST AS CLOSED AND VACATED BY THE 
CITY COUNCIL OF THE CITY OF IMPERIAL BEACH, BY RESOLUTION NO. 1439, ON 
SEPTEMBER 17, 1968 AND RECORDED AS FILE NO. 193034, IN THE OFFICE OF THE 
COUNTY RECORDER OF SAN DIEGO COUNTY ON NOVEMBER 4, 1968 OF OFFICIAL 
RECORDS. 
 
EXCEPTING THEREFROM THE EASTERLY 50 FEET OF SAID LOTS 15, 16, 17, 18 AND 
19. 
 
ALSO EXCEPTING THEREFROM THE SOUTHERLY 10 FEET OF SAID LOT 19. 
 
PARCEL B1: 
 
AN EASEMENT AND RIGHT OF WAY FOR THE INSTALLATION, CONSTRUCTION, 
OPERATING, MAINTENANCE AND REPAIR OF A SEWER PIPE LINE OVER THE 
NORTHERLY 6 FEET OF THE EASTERLY 50 FEET OF LOT 15 IN BLOCK 20 OF SOUTH 
SAN DIEGO, IN THE CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF 
CALIFORNIA, ACCORDING TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF 
THE COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 5, 1887, AS SAID 
EASEMENT IS DESCRIBED IN DEED TO W.H. GREENWELL, ET UX, RECORDED 
DECEMBER 29, 1954 IN BOOK 5478, PAGE 318 OF OFFICIAL RECORDS. 
 



SCHEDULE “A” 
 
Item 4. Collateral Description 
 
All buildings, structures and improvements of every nature whatsoever now or hereafter situated 
on the Property; and 
 
Together with the rents, issues and profits thereof; and together with all buildings and 
improvements of every kind and description now or hereafter erected or placed thereon, and all 
fixtures, including but not limited to all gas and electric fixtures, engines and machinery, 
radiators, heaters, furnaces, heating equipment, laundry equipment, steam and hot-water boilers, 
stoves, ranges, elevators and motors, bathtubs, sinks, water closets, basins, pipes, faucets and 
other plumbing and heating fixtures, mantles, cabinets, refrigerating plant and refrigerators, 
whether mechanical or otherwise, cooking apparatus and appurtenances, and all shades, awnings, 
screens, blinds and other furnishings, it being hereby agreed that all such fixtures and furnishings 
shall to the extent permitted by law be deemed to be permanently affixed to and a part of the 
realty; and 
 
Together with all building materials and equipment now or hereafter delivered to said premises 
and intended to be installed therein; and 
 
Together with all plans, drawings, specifications, etc., and articles of personal property now or 
hereafter attached to or used in and about the building or buildings now erected or hereafter to be 
erected on the Property which are necessary to the completion and comfortable use and 
occupancy of such building or buildings for the purposes for which they were or are to be 
erected, including all other goods and chattels and personal property as are ever used or 
furnished in operating a building, or the activities conducted therein, similar to the one herein 
described and referred to, and all renewals or replacements thereof or articles in substitution 
therefor, whether or not the same are, or shall be attached to said building or buildings in any 
manner. 



B. SEND ACKNOWLEDGMENT TO:   (Name and Address)

FILING OFFICE COPY — NATIONAL UCC FINANCING STATEMENT (FORM UCC1) (REV. 07/29/98)

THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

UCC FINANCING STATEMENT
FOLLOW  INSTRUCTIONS (front and back) CAREFULLY

A. NAME & PHONE OF CONTACT AT FILER [optional]

1. DEBTOR'S EXACT FULL LEGAL NAME - insert only one debtor name (1a or 1b) - do not abbreviate or combine names

4. This FINANCING STATEMENT covers the following collateral:

COUNTRY

5. ALTERNATIVE DESIGNATION [if applicable] NON-UCC F L NGAG. LIENSELLER/BUYERBAILEE/BA LORCONSIGNEE/CONSIGNORLESSEE/LESSOR
This FINANC NG STATEMENT is to be filed [for record] (or recorded) in the REAL
ESTATE RECORDS.      Attach Addendum

6.
All Debtors Debtor 1 Debtor 2

Check to REQUEST SEARCH REPORT(S) on Debtor(s)
[ADDITIONAL FEE]

7.
[if applicable] [optional]

OR

SUFFIX

POSTAL CODECITY

F RST NAME

2c. MA L NG ADDRESS

OR

OR

2d. TAX ID #:    SSN OR E N ADD'L NFO RE
ORGANIZATION
DEBTOR

2e. TYPE OF ORGANIZATION 2f. JURISDICTION OF ORGANIZATION

3b. INDIVIDUAL'S LAST NAME FIRST NAME

POSTAL CODE3c. MA L NG ADDRESS

1a. ORGANIZATION'S NAME

2b. INDIV DUAL'S LAST NAME

CITY

MIDDLE NAME

STATE

2g. ORGANIZATIONAL D #  if any

M DDLE NAME

STATE

SUFFIX

COUNTRY

1d  TAX ID #     SSN OR EIN

2. ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME - insert only one debtor name (2a or 2b) - do not abbreviate or combine names

POSTAL CODECITY1c. MAILING ADDRESS

ADD'L NFO RE
ORGANIZATION
DEBTOR

1e. TYPE OF ORGANIZATION 1f. JURISDICTION OF ORGANIZATION

NONE

1b. INDIV DUAL'S LAST NAME

2a. ORGANIZATION'S NAME

FIRST NAME MIDDLE NAME

STATE

1g. ORGANIZATIONAL ID #  if any

SUFFIX

COUNTRY

NONE

3a. ORGANIZATION'S NAME

3. SECURED PARTY'S NAME (or NAME of TOTAL ASSIGNEE of ASSIGNOR S/P) - insert only one secured party name (3a or 3b)

8. OPTIONAL FILER REFERENCE DATA



15. Name and address of a RECORD OWNER of above-described real estate
(if Debtor does not have a record interest):

17. Check only if applicable and check only one box.

Debtor is a Trust   or Trustee acting with respect to property held in trust   or Decedent's Estate

18. Check only if applicable and check only one box.

FILING OFFICE COPY — NATIONAL UCC FINANCING STATEMENT ADDENDUM (FORM UCC1Ad) (REV. 07/29/98)

Debtor is a TRANSMITTING UTILITY

Filed in connection with a Manufactured-Home Transaction — effective 30 years

Filed in connection with a Public-Finance Transaction — effective 30 years

THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

FIRST NAME

CITY STATE

11e  TYPE OF ORGANIZATION

COUNTRY

11. ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME - insert only one name (11a or 11b) - do not abbreviate or combine names

11c. MAILING ADDRESS

OR

11a. ORGANIZATION'S NAME

11b. INDIVIDUAL'S LAST NAME

11d  TAX ID #     SSN OR EIN 11f  JURISDICTION OF ORGANIZATION

MIDDLE NAME

POSTAL CODE

SUFFIX

ADD'L NFO RE
ORGANIZATION
DEBTOR NONE

12.        ADDITIONAL SECURED PARTY'S   or        ASSIGNOR S/P'S   NAME - insert only one name (12a or 12b)

OR

14. Description of real estate:

fixture filing.

12c. MAILING ADDRESS CITY STATE

SUFFIXMIDDLE NAMEFIRST NAME12b. NDIV DUAL'S LAST NAME

12a. ORGANIZATION'S NAME

collateral, or is filed as a

13. This FINANCING STATEMENT covers timber to be cut or as-extracted 16. Additional collateral description:

11g  ORGANIZATIONAL ID #  if any

POSTAL CODE COUNTRY

OR

UCC FINANCING STATEMENT ADDENDUM
FOLLOW INSTRUCTIONS (front and back) CAREFULLY

9. NAME OF FIRST DEBTOR (1a or 1b) ON RELATED FINANCING STATEMENT
9a. ORGANIZATION'S NAME

9b. INDIV DUAL'S LAST NAME

10  MISCELLANEOUS:

MIDDLE NAME SUFFIXFIRST NAME



EXHIBIT “A” 
 

LEGAL DESCRIPTION 
 
REAL PROPERTY IN THE CITY OF IMPERIAL BEACH, COUNTY OF IMPERIAL, STATE 
OF CALIFORNIA, DESCRIBED AS FOLLOWS: 
 
PARCEL B: APN 626-242-24 
 
LOTS 15 TO 19 INCLUSIVE IN BLOCK 20 OF SOUTH SAN DIEGO, IN THE CITY OF 
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF THE COUNTY RECORDER OF 
SAN DIEGO COUNTY, JULY 5, 1887. 
 
TOGETHER WITH THAT PORTION OF THE EASTERLY 10 FEET OF FLORENCE 
STREET ADJOINING SAID LOTS ON THE WEST AS CLOSED AND VACATED BY THE 
CITY COUNCIL OF THE CITY OF IMPERIAL BEACH, BY RESOLUTION NO. 1439, ON 
SEPTEMBER 17, 1968 AND RECORDED AS FILE NO. 193034, IN THE OFFICE OF THE 
COUNTY RECORDER OF SAN DIEGO COUNTY ON NOVEMBER 4, 1968 OF OFFICIAL 
RECORDS. 
 
EXCEPTING THEREFROM THE EASTERLY 50 FEET OF SAID LOTS 15, 16, 17, 18 AND 
19. 
 
ALSO EXCEPTING THEREFROM THE SOUTHERLY 10 FEET OF SAID LOT 19. 
 
PARCEL B1: 
 
AN EASEMENT AND RIGHT OF WAY FOR THE INSTALLATION, CONSTRUCTION, 
OPERATING, MAINTENANCE AND REPAIR OF A SEWER PIPE LINE OVER THE 
NORTHERLY 6 FEET OF THE EASTERLY 50 FEET OF LOT 15 IN BLOCK 20 OF SOUTH 
SAN DIEGO, IN THE CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF 
CALIFORNIA, ACCORDING TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF 
THE COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 5, 1887, AS SAID 
EASEMENT IS DESCRIBED IN DEED TO W.H. GREENWELL, ET UX, RECORDED 
DECEMBER 29, 1954 IN BOOK 5478, PAGE 318 OF OFFICIAL RECORDS. 
 
 



SCHEDULE “A” 
 
Item 4. Collateral Description 
 
All buildings, structures and improvements of every nature whatsoever now or hereafter situated 
on the Property; and 
 
Together with the rents, issues and profits thereof; and together with all buildings and 
improvements of every kind and description now or hereafter erected or placed thereon, and all 
fixtures, including but not limited to all gas and electric fixtures, engines and machinery, 
radiators, heaters, furnaces, heating equipment, laundry equipment, steam and hot-water boilers, 
stoves, ranges, elevators and motors, bathtubs, sinks, water closets, basins, pipes, faucets and 
other plumbing and heating fixtures, mantles, cabinets, refrigerating plant and refrigerators, 
whether mechanical or otherwise, cooking apparatus and appurtenances, and all shades, awnings, 
screens, blinds and other furnishings, it being hereby agreed that all such fixtures and furnishings 
shall to the extent permitted by law be deemed to be permanently affixed to and a part of the 
realty; and 
 
Together with all building materials and equipment now or hereafter delivered to said premises 
and intended to be installed therein; and 
 
Together with all plans, drawings, specifications, etc., and articles of personal property now or 
hereafter attached to or used in and about the building or buildings now erected or hereafter to be 
erected on the Property which are necessary to the completion and comfortable use and 
occupancy of such building or buildings for the purposes for which they were or are to be 
erected, including all other goods and chattels and personal property as are ever used or 
furnished in operating a building, or the activities conducted therein, similar to the one herein 
described and referred to, and all renewals or replacements thereof or articles in substitution 
therefor, whether or not the same are, or shall be attached to said building or buildings in any 
manner. 



B. SEND ACKNOWLEDGMENT TO:   (Name and Address)

FILING OFFICE COPY — NATIONAL UCC FINANCING STATEMENT (FORM UCC1) (REV. 07/29/98)

THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

UCC FINANCING STATEMENT
FOLLOW  INSTRUCTIONS (front and back) CAREFULLY

A. NAME & PHONE OF CONTACT AT FILER [optional]

1. DEBTOR'S EXACT FULL LEGAL NAME - insert only one debtor name (1a or 1b) - do not abbreviate or combine names

4. This FINANCING STATEMENT covers the following collateral:

COUNTRY

5. ALTERNATIVE DESIGNATION [if applicable] NON-UCC F L NGAG. LIENSELLER/BUYERBAILEE/BA LORCONSIGNEE/CONSIGNORLESSEE/LESSOR
This FINANC NG STATEMENT is to be filed [for record] (or recorded) in the REAL
ESTATE RECORDS.      Attach Addendum

6.
All Debtors Debtor 1 Debtor 2

Check to REQUEST SEARCH REPORT(S) on Debtor(s)
[ADDITIONAL FEE]

7.
[if applicable] [optional]

OR

SUFFIX

POSTAL CODECITY

F RST NAME

2c. MA L NG ADDRESS

OR

OR

2d. TAX ID #:    SSN OR E N ADD'L NFO RE
ORGANIZATION
DEBTOR

2e. TYPE OF ORGANIZATION 2f. JURISDICTION OF ORGANIZATION

3b. INDIVIDUAL'S LAST NAME FIRST NAME

POSTAL CODE3c. MA L NG ADDRESS

1a. ORGANIZATION'S NAME

2b. INDIV DUAL'S LAST NAME

CITY

MIDDLE NAME

STATE

2g. ORGANIZATIONAL D #  if any

M DDLE NAME

STATE

SUFFIX

COUNTRY

1d  TAX ID #     SSN OR EIN

2. ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME - insert only one debtor name (2a or 2b) - do not abbreviate or combine names

POSTAL CODECITY1c. MAILING ADDRESS

ADD'L NFO RE
ORGANIZATION
DEBTOR

1e. TYPE OF ORGANIZATION 1f. JURISDICTION OF ORGANIZATION

NONE

1b. INDIV DUAL'S LAST NAME

2a. ORGANIZATION'S NAME

FIRST NAME MIDDLE NAME

STATE

1g. ORGANIZATIONAL ID #  if any

SUFFIX

COUNTRY

NONE

3a. ORGANIZATION'S NAME

3. SECURED PARTY'S NAME (or NAME of TOTAL ASSIGNEE of ASSIGNOR S/P) - insert only one secured party name (3a or 3b)

8. OPTIONAL FILER REFERENCE DATA



15. Name and address of a RECORD OWNER of above-described real estate
(if Debtor does not have a record interest):

17. Check only if applicable and check only one box.

Debtor is a Trust   or Trustee acting with respect to property held in trust   or Decedent's Estate

18. Check only if applicable and check only one box.

FILING OFFICE COPY — NATIONAL UCC FINANCING STATEMENT ADDENDUM (FORM UCC1Ad) (REV. 07/29/98)

Debtor is a TRANSMITTING UTILITY

Filed in connection with a Manufactured-Home Transaction — effective 30 years

Filed in connection with a Public-Finance Transaction — effective 30 years

THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

FIRST NAME

CITY STATE

11e  TYPE OF ORGANIZATION

COUNTRY

11. ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME - insert only one name (11a or 11b) - do not abbreviate or combine names

11c. MAILING ADDRESS

OR

11a. ORGANIZATION'S NAME

11b. INDIVIDUAL'S LAST NAME

11d  TAX ID #     SSN OR EIN 11f  JURISDICTION OF ORGANIZATION

MIDDLE NAME

POSTAL CODE

SUFFIX

ADD'L NFO RE
ORGANIZATION
DEBTOR NONE

12.        ADDITIONAL SECURED PARTY'S   or        ASSIGNOR S/P'S   NAME - insert only one name (12a or 12b)

OR

14. Description of real estate:

fixture filing.

12c. MAILING ADDRESS CITY STATE

SUFFIXMIDDLE NAMEFIRST NAME12b. NDIV DUAL'S LAST NAME

12a. ORGANIZATION'S NAME

collateral, or is filed as a

13. This FINANCING STATEMENT covers timber to be cut or as-extracted 16. Additional collateral description:

11g  ORGANIZATIONAL ID #  if any

POSTAL CODE COUNTRY

OR

UCC FINANCING STATEMENT ADDENDUM
FOLLOW INSTRUCTIONS (front and back) CAREFULLY

9. NAME OF FIRST DEBTOR (1a or 1b) ON RELATED FINANCING STATEMENT
9a. ORGANIZATION'S NAME

9b. INDIV DUAL'S LAST NAME

10  MISCELLANEOUS:

MIDDLE NAME SUFFIXFIRST NAME



EXHIBIT “A” 
 

LEGAL DESCRIPTION 
 
REAL PROPERTY IN THE CITY OF IMPERIAL BEACH, COUNTY OF IMPERIAL, STATE 
OF CALIFORNIA, DESCRIBED AS FOLLOWS: 
 
 
PARCEL C: APN 626-242-23 
 
LOTS 13 AND 14 IN BLOCK 20 OF SOUTH, IN THE CITY OF IMPERIAL BEACH, 
COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO MAP THEREOF 
NO. 133, FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO 
COUNTY, JULY 5, 1887. 
 
TOGETHER WITH THAT PORTION OF THE EASTERLY 10 FEET OF FLORENCE 
STREET, VACATED AND CLOSED TO PUBLIC USE BY RESOLUTION NUMBER 1439 
OF CITY COUNCIL OF THE CITY OF IMPERIAL BEACH, RECORDED ON NOVEMBER 
4, 1968 AS INSTRUMENT NO. 193024 OF OFFICIAL RECORDS.  
 
 



SCHEDULE “A” 
 
Item 4. Collateral Description 
 
All buildings, structures and improvements of every nature whatsoever now or hereafter situated 
on the Property; and 
 
Together with the rents, issues and profits thereof; and together with all buildings and 
improvements of every kind and description now or hereafter erected or placed thereon, and all 
fixtures, including but not limited to all gas and electric fixtures, engines and machinery, 
radiators, heaters, furnaces, heating equipment, laundry equipment, steam and hot-water boilers, 
stoves, ranges, elevators and motors, bathtubs, sinks, water closets, basins, pipes, faucets and 
other plumbing and heating fixtures, mantles, cabinets, refrigerating plant and refrigerators, 
whether mechanical or otherwise, cooking apparatus and appurtenances, and all shades, awnings, 
screens, blinds and other furnishings, it being hereby agreed that all such fixtures and furnishings 
shall to the extent permitted by law be deemed to be permanently affixed to and a part of the 
realty; and 
 
Together with all building materials and equipment now or hereafter delivered to said premises 
and intended to be installed therein; and 
 
Together with all plans, drawings, specifications, etc., and articles of personal property now or 
hereafter attached to or used in and about the building or buildings now erected or hereafter to be 
erected on the Property which are necessary to the completion and comfortable use and 
occupancy of such building or buildings for the purposes for which they were or are to be 
erected, including all other goods and chattels and personal property as are ever used or 
furnished in operating a building, or the activities conducted therein, similar to the one herein 
described and referred to, and all renewals or replacements thereof or articles in substitution 
therefor, whether or not the same are, or shall be attached to said building or buildings in any 
manner. 
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[BEHIND THIS PAGE] 
 

 



 
Attachment No. 10 

Environmental Indemnity 
Page 1 of 10 

 

ENVIRONMENTAL INDEMNITY IN FAVOR OF THE IMPERIAL BEACH 
HOUSING AUTHORITY 

 
 THIS ENVIRONMENTAL INDEMNITY (this “Indemnity”), dated 
____________, 2012, is made by THE POST BY HDC, L.P., a California limited 
partnership  (“Developer”), whose address for purposes of giving notices is c/o Hitzke 
Development Corporation, 251 Autumn Drive, Suite 100, San Marcos, CA  92069, in 
favor of THE IMPERIAL BEACH HOUSING AUTHORITY, a public body, corporate 
and politic (“Authority”). 
 

WITNESSETH 
 

WHEREAS, Authority and Developer entered into that certain AFFORDABLE 
HOUSING AGREEMENT, dated for reference purposes ___________, 2011 (the “Loan 
Agreement”) pursuant to which the Authority agreed to make a loan (the “Authority 
Loan”) to Developer for the purpose of Developer’s development of the Property, as 
defined therein; 

 
WHEREAS, Developer has agreed to execute and deliver to the Authority this 

Indemnity to induce the Authority to make the Authority Loan. 
 
 NOW, THEREFORE, in consideration of the foregoing and in consideration of 
the mutual agreements hereinafter set forth, Developer hereby agrees as follows: 
 
1. DEFINITIONS 
 
 For the purpose of this Indemnity, “Hazardous Materials” or “Hazardous 
Substances” shall include, but not be limited to, substances defined as “extremely 
hazardous substances,” “hazardous substances,” “hazardous materials,” “hazardous 
waste” or “toxic substances” in the Comprehensive Environmental Response, 
Compensation and Liability Act of 1980, as amended, 42 U.S.C. Sections 11001-11050; 
the Hazardous Materials Transportation Act, 49 U.S.C. Sections 1801, et seq.; the 
Resource Conservation and Recovery Act, 42 U.S.C. Sections 6901, et seq.; and those 
substances defined as “hazardous waste” in Section 25117 of the California Health and 
Safety Code, as “infectious waste” in Section 25117.5 of the California Health and Safety 
Code, or as “hazardous substances” in Section 25316 of the California Health and Safety 
Code or “hazardous materials” as defined in Section 353 of the California Vehicle Code; 
and in the regulations adopted and publications promulgated pursuant to said laws.  Other 
capitalized terms used in this Indemnity shall have the meanings ascribed to them in the 
Loan Agreement with the same force and effect as if set forth in full below. 
 
2.   COVENANTS AND INDEMNITY 
 
 The following covenants and indemnities are hereby given and made by 
Developer for the benefit of Authority: 
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 2.1  Covenants.  
 
  (a)   Developer covenants that it shall comply with any and all state and 
federal laws, regulations, and/or orders which may be promulgated, from time to time, 
with respect to the discharge and/or removal of Hazardous Materials (“Environmental 
Laws”), to pay immediately when due the costs of the removal of, or any other action 
required by law with respect to, any such Hazardous Materials, and to keep the Property 
free of any lien imposed pursuant to any such laws, regulations, or orders.  
 
  (b)   Developer covenants that the Property will not, while Developer is 
the owner thereof, be used for any activities involving, directly or indirectly, the use, 
generation, treatment, storage, release, or disposal of any Hazardous Materials, except for 
de minimis quantities used at the Property in compliance with all applicable 
Environmental Laws and used in connection with the routine construction, rehabilitation, 
operation and maintenance of the Property.   
 
  (c)   Except as provided in subsection (b), Developer further agrees that 
Developer shall not release or dispose of any Hazardous Materials at the Property without 
the express written approval of the Authority and that any such release or disposal shall 
be effected in strict compliance with all applicable Environmental Laws and all 
conditions, if any, established by the Authority.  
 
  (d)  The Authority shall have the right, at any time, to conduct an 
environmental audit of the Property at the Authority’s expense, unless Hazardous 
Materials are found, then at Developer’s sole cost and expense, and Developer shall 
cooperate in the conduct of any such environmental audit. Other than in an emergency, 
such audit shall be conducted only after prior notice has been given to Developer and 
only in the presence of a representative of Developer. Developer shall give the Authority 
and its agents and employees access to the Property to remove, or otherwise to mitigate 
against the effects of, Hazardous Materials, provided however, that Authority shall not be 
under any obligation to conduct such removal or mitigation.  
 
  (e)   Developer shall not install, or permit to be installed, on the 
Property friable asbestos or any substance containing asbestos and deemed hazardous by 
federal or state regulations respecting such material (collectively, “Asbestos Material”), 
and with respect to any Asbestos Material currently present in the Property, Developer 
shall promptly either (i) remove or cause to be removed any Asbestos Material that such 
regulations deem hazardous and require to be removed, or (ii) otherwise comply with 
such federal and state regulations, at Developer’s sole cost and expense. If Developer 
shall fail to so do within the cure period permitted under applicable law, regulation, or 
order, the Authority may do whatever is necessary to eliminate Asbestos Material from 
the premises or to otherwise comply with the applicable law, regulation, or order, and the 
costs thereof shall be added to the Obligations (as hereinafter defined) of Developer 
under this Section 2. 
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  (f)   Developer shall immediately advise the Authority in writing of any 
of the following:  (i) any pending or threatened environmental claim against Developer or 
the Property, (ii) any condition or occurrence on the Property that (A) results in noncom-
pliance by Developer with any applicable Environmental Law, (B) could reasonably be 
anticipated to cause the Property to be subject to any restrictions on the ownership, 
occupancy, use or transferability of the Property under any Environmental Law, or (C) 
could reasonably be anticipated to form the basis of an environmental claim against the 
Property or Developer. 
 
 2.2 Indemnity. Developer shall indemnify, protect, and hold the Authority 
harmless from and against any and all damages, losses, liabilities, obligations, penalties, 
claims, litigation, demands, defenses, judgments, suits, proceedings, costs, 
disbursements, or expenses (including, without limitation, reasonable attorneys’ and 
reasonable experts’ fees and disbursements) of any kind or of any nature whatsoever 
(collectively, the “Obligations”) which may at any time be imposed upon, incurred by or 
asserted or awarded against the Authority and arising from or out of: 
 

(a) The presence of any Hazardous Materials on, in, under, or 
affecting all or any portion of the Property or any surrounding areas;  
 

(b) The breach of any covenant made by Developer in Section 2.1 
hereof; or 

 
(c) The enforcement by the Authority of any of the provisions of this 

Section 2.2 or the assertion by the Developer of any defense to its obligations hereunder. 
 
Subject to the qualifications set forth in Section 2.3, below, Developer shall be liable for 
payment and performance of the Obligations to the full extent (but only to the extent) of 
the property and assets (including the Property) which constitute security for such 
Obligations.  If default occurs in the timely and proper payment and performance of any 
such Obligations, any judicial proceedings brought by the Authority against Developer 
shall be limited to the protection and preservation of the Property, the preservation, 
enforcement and foreclosure of the liens, mortgages, assignments, rights and security 
interests securing such Obligations and enforcement and collection of such Obligations 
for which Developer remains directly liable as provided in this Section 2.2.  If there is a 
foreclosure of any such liens, mortgages, assignments, rights and security interests by 
power of sale or otherwise, no personal judgment for any deficiency thereon shall be 
sought or obtained by the Authority against Developer, or its officers, directors, agents, 
attorneys, servants or employees.   
 
Authority may, at its election, conduct the defense or participate in the defense of any 
claim related in any way to this Indemnity. If Authority chooses at its own election to 
conduct its own defense or obtain independent legal counsel in defense of any claim 
related to this Indemnity, then Developer shall pay all of the costs related thereto, 
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including, without limitation, reasonable attorneys’ fees and costs. In connection 
therewith, the reasonable value of services provided by in-house counsel shall be 
calculated by applying an hourly rate commensurate with the prevailing market rates 
charged by attorneys in private practice for such services. In the event a legal action 
covered by this Indemnity is filed against the Authority, the Developer shall submit a 
$20,000 deposit to pay the Authority’s fees and costs in connection with a defense of 
such action within ten (10) days after the filing of any action and shall thereafter 
replenish the funds in increments of $10,000 when requested by the Authority. 
 
 2.3  Exceptions to Non-Recourse Liability. Notwithstanding the foregoing 
provisions of Section 2.2 or any other agreements, 

 
  (a)   The Authority may proceed against any other person or entity 
whatsoever with respect to the enforcement of any guarantees, surety bonds, letters of 
credit, reimbursement agreements or similar rights to payment or performance; and  
 
  (b)   The Authority may recover personally from any person or entity: 
 
 (1)   any damages, costs and expenses incurred by the Authority 
as a result of the negligence of such person or entity, involving, directly or indirectly, the 
use, generation, treatment, storage, release, or disposal of any Hazardous Materials (other 
than pre-existing Hazardous Materials) by such person or entity or by others; provided, 
however, that neither Developer nor any officer, director, agent, attorney, servant or 
employee of Developer shall have any personal liability if the act or omission complained 
of was performed in good faith and was not reckless, wanton, intentional or grossly 
negligent; 
 
   (2) any damages, costs and expenses incurred by Authority as a 
result of fraud or any criminal act or acts of Developer or any partner, shareholder, 
officer, director or employee of Developer, or of any general or limited partner of 
Developer;  
 
   (3) any damages, costs and expenses incurred by Authority as a 
result of any misappropriation of funds provided for the construction of the Project, as 
described in the Loan Agreement, rents and revenues from the operation of the Project, or 
proceeds of insurance policies or condemnation proceeds; and 
 
   (4) all court costs and attorneys’ fees reasonably incurred in 
enforcing or collecting upon any of the foregoing exceptions (provided that Authority 
shall pay Developer’s reasonable court costs and attorneys’ fees if Developer is the 
prevailing party in any such enforcement or collection action). 
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3.   DEVELOPER’S UNCONDITIONAL OBLIGATIONS 
 
 3.1 Unconditional Obligations. Developer hereby agrees that the Obligations 
will be paid and performed strictly in accordance with the terms of this Indemnity, 
regardless of any law, regulation, or order now or hereafter in effect in any jurisdiction 
affecting any of the Loan Documents or the Loan Agreement or affecting any of the 
rights of the Authority with respect thereto. The obligations of Developer hereunder shall 
be absolute and unconditional irrespective of: 
 

(a) The validity, regularity, or enforceability of the Loan Agreement 
or any other instrument or document executed or delivered in connection therewith; 
 

(b) Any alteration, amendment, modification, release, termination, or 
cancellation of the  Loan Agreement, or any change in the time, manner, or place of 
payment of, or in any other term in respect of, all or any of the obligations of Developer 
contained in the Loan Agreement; 
 

(c) Any consent to any departure from, any provision contained in the 
Loan Agreement; 

 
(d) Any exculpatory provision in the Loan Agreement limiting the 

Authority’s recourse to the Property or a deficiency judgment against Developer; 
 

(e) Any exchange, addition, subordination, or release of, or 
nonperfection of any lien on or security interest in the Property, Developer’s obligations 
under the Loan Agreement, or any release, amendment, waiver of, or consent to any 
departure from any provision of, any other Developer guarantee given in respect of the 
Loan Agreement; 
 

(f) The insolvency or bankruptcy of Developer, or of any indemnitor 
or guarantor under any other indemnity or guarantee given in respect of the Loan 
Agreement; or 

 
(g) Any other circumstance that might otherwise constitute a defense 

available to, or a discharge of, Developer, or any other indemnitor or guarantor with 
respect to the  Loan Agreement or any or all of the Obligations. 
 
 3.2 Continuation. This Indemnity (a) is a continuing indemnity and shall 
remain in full force and effect until the satisfaction in full of all of the Obligations 
(notwithstanding the performance in full of the Loan Agreement; and (b) shall continue 
to be effective or shall be reinstated, as the case may be, if at any time any payment of 
any of the Obligations is rescinded or must otherwise be returned by the Authority upon 
the insolvency, bankruptcy, or reorganization of Developer or otherwise, all as though 
such payment had not been made.  Notwithstanding the foregoing, if Developer transfers 
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its interest in the Property in accordance with the terms of the Loan Agreement and the 
transferee agrees to assume Developer’s ongoing indemnification obligation, Developer’s 
indemnification obligation under this Indemnity shall be limited to Hazardous Materials 
(except for pre-existing Hazardous Materials) that were present on, in, under, or affected 
the Property prior to the date of transfer. 
 
 3.3 Termination. Notwithstanding the payment (and performance) in full of all 
of the Obligations and the payment (or performance) in full of all of Developer’s 
obligations under the  Loan Documents or the Loan Agreement, this Indemnity shall not 
terminate if any of the following shall have occurred: 
 

(a)  the Authority is made liable in respect of any of the Obligations as 
a result of participating in the management or control of, taking possession of (whether 
personally, by agent or by appointment of a receiver), or taking title to the Property or 
any portion thereof, whether by termination of the Loan Agreement, foreclosure, deed in 
lieu of foreclosure, sale under power of sale or otherwise; or 
 

(b) There has been a change, between the date hereof and the date on 
which all of the Obligations are paid and performed in full, in any Hazardous Materials 
laws, the effect of which may be to make a landlord, lender or mortgagee liable in respect 
of any of the Obligations, notwithstanding the fact that no event, circumstance, or 
condition of the nature described in paragraph (a) above ever occurred. 

 
4.   WAIVER 
 
 Developer hereby waives the following with respect to this Indemnity and the 
Obligations only: 
 
 (a) Promptness and diligence; 
 
 (b) Notice of acceptance and notice of the incurrence of any obligation by 
Developer; 
 
 (c) Notice of any action taken by the Authority, Developer, or any other 
interested party under the Loan Agreement or under any other agreement or instrument 
relating thereto; 
 
 (d) All other notices, demands, and protests, and all other formalities of every 
kind, in connection with the enforcement of the Obligations, the omission of or delay in 
which, but for the provisions of this Section 4, might constitute grounds for relieving 
Developer of its Obligations hereunder; 
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 (e) Any requirement that the Authority protect, secure, perfect, or insure any 
security interest or lien in or on any property subject thereto; 
 
 (f) Any requirement that the Authority exhaust any right or take any action 
against Developer or any other person or collateral; and 
 
 (g) Any defense that may arise by reason of: 
 

(1) The incapacity, lack of authority, death or disability of, or 
revocation hereof by, any person or persons; 

 
(2) The failure of the Authority to file or enforce any claim against the 
estate (in probate, bankruptcy, or any other proceedings) of any person or 
persons; or 

 
(3) Any defense based upon an election of remedies by the Authority, 
including, without limitation an election to proceed by nonjudicial 
foreclosure, or which destroys or otherwise impairs the subrogation rights 
of the Authority or any other right of the Authority to proceed against 
Developer. 

5.   NOTICES 

 Any notice, demand, statement, request, or consent made hereunder shall be in 
writing and shall be personally served, mailed by first-class registered mail, return receipt 
requested, to the address set forth in the first paragraph of this Indemnity, above, or given 
by telecopier to the telecopier numbers stated below, with confirmations mailed by first 
class registered mail, return receipt requested to the address set forth in the first 
paragraph of this Indemnity, of the party to whom such notice is to be given (or to such 
other address as the parties hereto, shall designate in writing): 
 
   AUTHORITY: 
 

Imperial Beach Housing Authority 
825 Imperial Beach Boulevard  
Imperial Beach, CA 91932 
Attention: Jerry Selby  
Phone: (619) 424-2226 
Fax: (619) 424-4093  

 
Any notice that is transmitted by electronic facsimile transmission followed by delivery 
of a “hard” copy, shall be deemed delivered upon its transmission; any notice that is 
personally delivered (including by means of professional messenger service, courier 
service such as United Parcel Service or Federal Express, or by U.S. Postal Service), shall 
be deemed received on the documented date of receipt; and any notice that is sent by 
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registered or certified mail, postage prepaid, return receipt required shall be deemed 
received on the date of receipt thereof. 
 
6.   MISCELLANEOUS 
 
 6.1 Developer shall make any payment required to be made hereunder in 
lawful money of the United States of America, and in same day funds, to the Authority at  
the addresses specified in the first paragraph hereof. 
 
 6.2 No amendment of any provision of this Indemnity shall be effective unless 
it is in writing and signed by Developer and the Authority and no waiver of any provision 
of this Indemnity, and no consent to any departure by Developer from any provision of 
this Indemnity, shall be effective unless it is in writing and signed by the Authority, and 
then such waiver or consent shall be effective only in the specific instance and for the 
specific purpose for which given. 
 
 6.3 No failure on the part of the Authority to exercise, and no delay in 
exercising, any right hereunder or under the Loan Agreement shall operate as a waiver 
thereof, nor shall any single or partial exercise of any right preclude any other or further 
exercise thereof or the exercise of any other right. The rights and remedies of the 
Authority provided herein are cumulative and are in addition to, and not exclusive of, any 
rights or remedies provided by law.  
 
 6.4 Any provision of this Indemnity that is prohibited or unenforceable in any 
jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such prohibition 
or unenforceability without invalidating the remaining portions hereof and without 
affecting the validity or enforceability of such provision in any other jurisdiction. 

 6.5 This Indemnity shall (a) be binding upon Developer, and Developer’s 
successors and assigns; and (b) inure, together with all rights and remedies of  the 
Authority hereunder, to the benefit of  the Authority, its respective directors, officers, 
employees, and agents, any successors to the  or the Authority’s interest in the Property, 
any other person who acquires any portion of the Property at a foreclosure sale or 
otherwise through the exercise of the  or the Authority’s rights and remedies under the  
Loan Documents, any successors to any such person, and all directors, officers, 
employees, and agents of all of the aforementioned parties.  
 
 6.6 Developer hereby (a) irrevocably submits to the jurisdiction of any 
California or federal court sitting, in each instance, in San Diego County in any action or 
proceeding arising out of or relating to this Indemnity, (b) waives any defense based on 
doctrines of venue or forum non conveniens or similar rules or doctrines, and (c) 
irrevocably agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such California or federal court. Developer irrevocably consents 
to the service of any and all process which may be required or permitted in any such 
action or proceeding to the address specified in the first paragraph of this Indemnity, 
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above. Developer agrees that a final judgment in any such action or proceeding shall be 
conclusive and may be enforced in any other jurisdiction by suit on the judgment or in 
any other manner provided by law. 
 
 6.7 The title of this document and the captions used herein are inserted only as 
a matter of convenience and for reference and shall in no way define, limit, or describe 
the scope or the intent of this Indemnity or any of the provisions hereof. 
 
 6.8 This Indemnity shall be governed by, and construed and interpreted in 
accordance with, the internal laws of the State of California applicable to contracts made 
and to be performed therein, except to the extent that the laws of the United States 
preempt the laws of the State of California. 
 
 6.9 This Indemnity may be executed in any number of counterparts, each of 
which shall constitute an original and all of which together shall constitute one 
agreement. 

  

[Signatures begin on following page.] 
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IN WITNESS WHEREOF, Developer has duly executed this Indemnity as of the 
date first set forth above. 
       

DEVELOPER: 
       

THE POST BY HDC, L.P.,  
a California limited partnership 

 
By: HITZKE DEVELOPMENT 

CORPORATION, a California 
corporation   

   
       By:      
        Ginger Hitzke 
        Its: President 
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ASSIGNMENT AND ASSUMPTION AGREEMENT 
 

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (this “Assignment”) is 
made as of ________________________________, 20  by and between THE POST BY 
HDC, L.P., a California limited partnership (“Assignor”), and 
_____________________________________________ (“Assignee”). 

RECITALS 

A. Assignor has certain rights and obligations (the “Rights” and the “Obligations,” 
respectively) with regard to that certain real property in the City of Imperial Beach, County of 
San Diego, State of California more particularly described in Exhibit “A” attached hereto and by 
this reference made a part hereof (the “Property”). 

B. Such Rights and Obligations are described in that certain Affordable Housing 
Agreement (“Loan Agreement”) entered into by and between the IMPERIAL BEACH 
HOUSING AUTHORITY, a public body, corporate and politic (the “Authority”) and the 
Assignor (“Borrower” therein) on _______________, 2011, which document is a record on file 
in the offices of the Secretary of the Authority. The Loan Agreement is incorporated herein by 
this reference as though fully set forth herein.  Loan Agreement as used herein shall mean, refer 
to and include the Loan Agreement, as well as any riders, exhibits, addenda, implementation 
agreements, amendments and attachments thereto (which are hereby incorporated herein by this 
reference) or other documents expressly incorporated by reference in the Loan Agreement. Any 
capitalized term not otherwise defined herein shall have the meaning ascribed to it in the Loan 
Agreement.  
 

C. Assignor and Assignee are Affiliates of one another.  Pursuant to the Loan 
Agreement, Assignor has the right and desires to assign the Rights and Obligations to Assignee, 
and Assignee desires to assume the Rights and Obligations. 

AGREEMENT 

NOW THEREFORE, for good and valuable consideration, the receipt and adequacy of 
which are hereby acknowledged, Assignor and Assignee hereby agree as follows 

1. Assignment.  Effective as of the date of this Assignment, which shall occur 
concurrently with the full execution of this Assignment by the Assignor, Assignee, and 
Authority, Assignor hereby assigns all of the Rights to Assignee. 

2. Acceptance and Assumption.  Assignee hereby accepts the assignment of the 
Rights from Assignor and assumes all of the Obligations arising from and after the date of this 
Assignment. Assignor and Assignee acknowledge that such assignment and acceptance shall    
relieve Assignor from any liability for Obligations arising on and after the date of this 
Assignment, but  shall not relieve Assignor of its duty to comply with any Obligations which 
arose prior to the date hereof; provided, however that notwithstanding any provision to the 
contrary herein, Assignor shall remain liable for any Obligations associated with Hazardous 
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Materials, including but not limited to any indemnity Obligations in the Environmental 
Indemnity (Attachment No. 10 to the Loan Agreement), existing on the Property prior to the date 
of this Assignment but not discovered until after the date of the Assignment. Assignee agrees to 
perform all of the Obligations in accordance with the Loan Agreement. 

3. Assignee Address.  The principal address of Assignee for purposes of the Loan 
Agreement is as follows: 

  _____________________________ 

  _____________________________ 

  _____________________________ 

4. Miscellaneous.   

(a) This Assignment shall be determined in accordance with and governed by 
the laws of the State of California.   

(b) This Assignment may be executed in counterparts, each of which shall be 
deemed an original and which, when taken together, shall constitute a complete instrument.   

(c) Each party agrees to perform any further acts, and to execute and deliver 
any further documents that may be reasonably necessary or required to carry out the intent and 
provisions of this Assignment and the transactions contemplated hereby.   

(d) This Assignment shall bind and inure to the benefit of the respective heirs, 
personal representatives, grantees, successors and assigns of the parties hereto. 

 

[Signatures begin on following page.] 
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IN WITNESS WHEREOF, the parties hereto have caused this Assignment to be signed 
by their duly authorized officers as of the day and year first written above. 

ASSIGNOR: 
 
THE POST BY HDC, LP, a California limited 
partnership  
 
 
By: HITZKE DEVELOPMENT 
 CORPORATION, a California 
 corporation 
 
 By:     
  Ginger Hitzke 
  Its: President 
 
 
 
 

ASSIGNEE: 
 
_________________________________ 
 
By:      
 Name:  
 Title: 
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CONSENT TO ASSIGNMENT AND ASSUMPTION 
 
 
In reliance upon the assumption by _____________________________________, as Assignee, 
of all Rights and Obligations pursuant to the foregoing Assignment and Assumption Agreement, 
the IMPERIAL BEACH HOUSING AUTHORITY, a public body, corporate and politic, does 
hereby consent to and approve of the assignment of the Rights and Obligations by THE POST 
BY HDC, L.P., a California limited partnership, to Assignee.  Approval thereof by the 
IMPERICAL BEACH HOUSING AUTHORITY shall not be construed to relieve or release 
THE POST BY HDC, L.P., from its duty to comply with any of its Obligations.  

IMPERIAL BEACH HOUSING 
AUTHORITY, a public body, corporate and 
politic  

 
 
Dated:________________ By: __________________________ 
               Gary Brown, Director   
          
 
 
ATTEST: 
 
                                                  
Authority Secretary 
 
 
REVIEWED AND APPROVED  
AS TO FORM: 
 
AUTHORITY GENERAL COUNSEL  
 
By:      
 Jennifer Lyon 
 
 
KANE, BALLMER & BERKMAN 
 
 
 
By:_______________________________ 

Authority Special Counsel 
Susan Y. Cola 
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EXHIBIT A 
 

LEGAL DESCRIPTION OF PROPERTY 
 
 
REAL PROPERTY IN THE CITY OF IMPERIAL BEACH, COUNTY OF IMPERIAL, STATE 
OF CALIFORNIA, DESCRIBED AS FOLLOWS: 
 
 
PARCEL A: APN 626-242-09 
 
THE EAST 50 FEET OF LOTS 15 TO 19, INCLUSIVE, OF BLOCK 20, EXCEPTING THE 
SOUTHERLY 10 FEET OF SAID LOT 19, OF SOUTH SAN DIEGO, IN THE CITY OF 
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF THE COUNTY RECORDER OF 
SAN DIEGO COUNTY, JULY 5, 1887. 
 
PARCEL B: APN 626-242-24 
 
LOTS 15 TO 19 INCLUSIVE IN BLOCK 20 OF SOUTH SAN DIEGO, IN THE CITY OF 
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF THE COUNTY RECORDER OF 
SAN DIEGO COUNTY, JULY 5, 1887. 
 
TOGETHER WITH THAT PORTION OF THE EASTERLY 10 FEET OF FLORENCE 
STREET ADJOINING SAID LOTS ON THE WEST AS CLOSED AND VACATED BY THE 
CITY COUNCIL OF THE CITY OF IMPERIAL BEACH, BY RESOLUTION NO. 1439, ON 
SEPTEMBER 17, 1968 AND RECORDED AS FILE NO. 193034, IN THE OFFICE OF THE 
COUNTY RECORDER OF SAN DIEGO COUNTY ON NOVEMBER 4, 1968 OF OFFICIAL 
RECORDS. 
 
EXCEPTING THEREFROM THE EASTERLY 50 FEET OF SAID LOTS 15, 16, 17, 18 AND 
19. 
 
ALSO EXCEPTING THEREFROM THE SOUTHERLY 10 FEET OF SAID LOT 19. 
 
PARCEL B1: 
 
AN EASEMENT AND RIGHT OF WAY FOR THE INSTALLATION, CONSTRUCTION, 
OPERATING, MAINTENANCE AND REPAIR OF A SEWER PIPE LINE OVER THE 
NORTHERLY 6 FEET OF THE EASTERLY 50 FEET OF LOT 15 IN BLOCK 20 OF SOUTH 
SAN DIEGO, IN THE CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF 
CALIFORNIA, ACCORDING TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF 
THE COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 5, 1887, AS SAID 
EASEMENT IS DESCRIBED IN DEED TO W.H. GREENWELL, ET UX, RECORDED 
DECEMBER 29, 1954 IN BOOK 5478, PAGE 318 OF OFFICIAL RECORDS. 
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PARCEL C: APN 626-242-23 
 
LOTS 13 AND 14 IN BLOCK 20 OF SOUTH, IN THE CITY OF IMPERIAL BEACH, 
COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO MAP THEREOF 
NO. 133, FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO 
COUNTY, JULY 5, 1887. 
 
TOGETHER WITH THAT PORTION OF THE EASTERLY 10 FEET OF FLORENCE 
STREET, VACATED AND CLOSED TO PUBLIC USE BY RESOLUTION NUMBER 1439 
OF CITY COUNCIL OF THE CITY OF IMPERIAL BEACH, RECORDED ON NOVEMBER 
4, 1968 AS INSTRUMENT NO. 193024 OF OFFICIAL RECORDS.  
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OFFICIAL BUSINESS  
Document entitled to free recording  
per Government Code Section 6103 
 
Recording Requested By and 
When Recorded Mail to: 
 
Imperial Beach Housing Authority  
825 Imperial Beach Boulevard 
Imperial Beach, California 91932 
Attention:  Jerry Selby, Redevelopment Coordinator 
_____________________________________________________________________________ 

SPACE ABOVE THIS LINE FOR RECORDER’S USE 
 
 RELEASE OF CONSTRUCTION COVENANTS 
 

WHEREAS, THE POST BY HDC, L.P., a California limited partnership  (the 
“Developer”) is the owner of that certain real property situated in the City of Imperial Beach, 
California described in Exhibit “A” which is attached hereto and made a part hereof (the 
“Property”), and has agreed to construct certain improvements thereon (the “Improvements”); 
and 
 

WHEREAS, pursuant to that certain unrecorded Affordable Housing Agreement (“Loan 
Agreement”) entered into by and among the IMPERIAL BEACH HOUSING AUTHORITY, a 
public body, corporate and politic (the “Authority” therein and herein) and the Developer dated 
for reference purposes,      , the Authority has agreed to furnish 
the Developer with a Release of Construction Covenants (the “Release”) upon Completion as 
defined in the Loan Agreement, and such certificate is to be in such form as to permit it to be 
recorded in the Recorder’s Office of San Diego County; and 
 

WHEREAS, the Loan Agreement states that the Release shall be conclusive 
determination of satisfactory completion of the construction of the Improvements as required by 
the Loan Agreement; and 
 

WHEREAS, the Authority has determined that the construction of the Improvements on 
the Property as required by the Loan Agreement has been satisfactorily completed and the 
Developer is thus entitled to the Release. 
 

NOW THEREFORE, it is hereby acknowledged and agreed by the parties hereto that: 
 



Attachment No. 12 
Release of Construction Covenants 

Page 2 of 5 

 

1. The Authority hereby certifies that the construction of the Improvements on the 
Property has been fully and satisfactorily performed and completed as required by the Loan 
Agreement, and hereby releases the construction covenants in the Loan Agreement.  
 

2. Nothing contained in this instrument shall modify any provisions of the Loan 
Agreement.  
 

IN WITNESS WHEREOF, the Authority has executed this Release this        day of 
_______________, ______.   
 

IMPERIAL BEACH HOUSING AUTHORITY 
(“AUTHORITY”) 

 
 
Date:__________________   By:_________________________________                                    
        Gary Brown, Director 
 
ATTEST: 
 
                                                  
Authority Secretary 
 
 
REVIEWED AND APPROVED  
AS TO FORM: 
 
AUTHORITY GENERAL COUNSEL  
 
By:      
 Jennifer Lyon 
 
 
KANE, BALLMER & BERKMAN 
 
 
 
By:_______________________________ 

Authority Special Counsel 
Susan Y. Cola 

 
 

EXHIBIT A 
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LEGAL DESCRIPTION OF PROPERTY 

 
REAL PROPERTY IN THE CITY OF IMPERIAL BEACH, COUNTY OF IMPERIAL, STATE 
OF CALIFORNIA, DESCRIBED AS FOLLOWS: 
 
PARCEL A: APN 626-242-09 
 
THE EAST 50 FEET OF LOTS 15 TO 19, INCLUSIVE, OF BLOCK 20, EXCEPTING THE 
SOUTHERLY 10 FEET OF SAID LOT 19, OF SOUTH SAN DIEGO, IN THE CITY OF 
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF THE COUNTY RECORDER OF 
SAN DIEGO COUNTY, JULY 5, 1887. 
 
PARCEL B: APN 626-242-24 
 
LOTS 15 TO 19 INCLUSIVE IN BLOCK 20 OF SOUTH SAN DIEGO, IN THE CITY OF 
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF THE COUNTY RECORDER OF 
SAN DIEGO COUNTY, JULY 5, 1887. 
 
TOGETHER WITH THAT PORTION OF THE EASTERLY 10 FEET OF FLORENCE 
STREET ADJOINING SAID LOTS ON THE WEST AS CLOSED AND VACATED BY THE 
CITY COUNCIL OF THE CITY OF IMPERIAL BEACH, BY RESOLUTION NO. 1439, ON 
SEPTEMBER 17, 1968 AND RECORDED AS FILE NO. 193034, IN THE OFFICE OF THE 
COUNTY RECORDER OF SAN DIEGO COUNTY ON NOVEMBER 4, 1968 OF OFFICIAL 
RECORDS. 
 
EXCEPTING THEREFROM THE EASTERLY 50 FEET OF SAID LOTS 15, 16, 17, 18 AND 
19. 
 
ALSO EXCEPTING THEREFROM THE SOUTHERLY 10 FEET OF SAID LOT 19. 
 
PARCEL B1: 
 
AN EASEMENT AND RIGHT OF WAY FOR THE INSTALLATION, CONSTRUCTION, 
OPERATING, MAINTENANCE AND REPAIR OF A SEWER PIPE LINE OVER THE 
NORTHERLY 6 FEET OF THE EASTERLY 50 FEET OF LOT 15 IN BLOCK 20 OF SOUTH 
SAN DIEGO, IN THE CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF 
CALIFORNIA, ACCORDING TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF 
THE COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 5, 1887, AS SAID 
EASEMENT IS DESCRIBED IN DEED TO W.H. GREENWELL, ET UX, RECORDED 
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DECEMBER 29, 1954 IN BOOK 5478, PAGE 318 OF OFFICIAL RECORDS. 
 
PARCEL C: APN 626-242-23 
 
LOTS 13 AND 14 IN BLOCK 20 OF SOUTH, IN THE CITY OF IMPERIAL BEACH, 
COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO MAP THEREOF 
NO. 133, FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO 
COUNTY, JULY 5, 1887. 
 
TOGETHER WITH THAT PORTION OF THE EASTERLY 10 FEET OF FLORENCE 
STREET, VACATED AND CLOSED TO PUBLIC USE BY RESOLUTION NUMBER 1439 
OF CITY COUNCIL OF THE CITY OF IMPERIAL BEACH, RECORDED ON NOVEMBER 
4, 1968 AS INSTRUMENT NO. 193024 OF OFFICIAL RECORDS.  
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State of California  ) 
    ) 
County of San Diego  ) 
 

On ________________________________________ before me, (here insert name and 
title of the officer), personally appeared ______________________________, who proved to me 
on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 
 
WITNESS my hand and official seal. 
 
 
Signature_______________________________________ (Seal) 
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ASSIGNMENT OF ARCHITECTURAL  
AGREEMENTS, PLANS AND SPECIFICATIONS 

FOR VALUE RECEIVED, the undersigned, THE POST BY HDC, L.P., a California 
limited partnership (the “Developer”), assigns to the IMPERIAL BEACH HOUSING 
AUTHORITY, a public body, corporate and politic (the “Authority”), all of its right, title and 
interest in and to: 

1. All environmental, architectural, design, engineering and development agreements, and 
any and all amendments, modifications, supplements, addenda and general conditions 
thereto (collectively, “Architectural Agreements”); and 

2. All reports, studies, plans and specifications, shop drawings, working drawings, 
amendments, modifications, changes, supplements, general conditions and addenda 
thereto (collectively “Plans and Specifications”) 

heretofore or hereafter into or prepared by any architect, engineer or other person or entity 
(collectively the “Architect”), for or on behalf of Developer in connection with the construction 
of the Project on certain real property legally described in Exhibit 1 attached hereto and 
incorporated herein by this reference (collectively, “Property”).  The Plans and Specifications, 
as of the date hereof, are those which Developer has heretofore, or will hereafter deliver to 
Authority.  The Architectural Agreements include, but are not limited to, the architectural 
contract between Developer and      .  

This ASSIGNMENT OF ARCHITECTURAL AGREEMENTS AND PLANS AND 
SPECIFICATIONS (this “Assignment”) constitutes a present and absolute assignment to 
Authority as of the Effective Date; provided, however, Authority confers upon Developer the 
right to enforce the terms of the Architectural Agreements and Developer’s rights to the Plans 
and Specifications so long as no event of default has occurred and is continuing after expiration 
of all applicable notice and cure periods under the Affordable Housing Agreement dated as of 
    , 2011, by and between the Authority and Developer (the “Loan 
Agreement”), as well as any future amendments and implementation agreements between 
Developer and Authority which refer to this Assignment. Capitalized terms not otherwise 
defined herein shall have the meaning set forth in the Loan Agreement. Upon the occurrence of 
an event of default and expiration of all applicable cure periods under the Loan Agreement, 
Authority may, in its sole discretion, give notice to Architect of its intent to enforce the rights of 
Developer under the Architect Agreements and of its rights to the Plans and Specifications and 
may initiate or participate in any legal proceedings respecting the enforcement of said rights.  
Developer acknowledges that by accepting this Assignment, Authority does not assume any of 
Developer’s obligations under the Architectural Agreements or with respect to the Plans and 
Specifications. 

Developer represents and warrants to Authority, as of the Effective Date, that: (a) all 
Architectural Agreements entered into by Developer are in full force and effect and are 
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enforceable in accordance with their terms and no default, or event which would constitute a 
default after notice or the passage of time, or both, exists with respect to said Architectural 
Agreements; (b) all copies of the Architectural Agreements and Plans and Specifications 
delivered to Authority are complete and correct; and (c) except for assignments to the Senior 
Lender, has not assigned any of its rights under the Architectural Agreements or with respect to 
the Plans and Specifications. 

Developer agrees: (a) to pay and perform all obligations of Developer under the 
Architectural Agreements; (b) to enforce the payment and performance of all obligations of any 
other person or entity under the Architectural Agreements; (c) not to materially modify the 
existing Architectural Agreements nor to enter into any future Architectural Agreements without 
Authority’s prior written consent; and (d) except for assignments to the Senior Lender, not to 
further assign, for security or any other purposes, its rights under the Architectural Agreements 
or with respect to the Plans and Specifications without Authority’s prior written consent. 

This Assignment secures performance by Developer of all obligations of Developer 
under the Loan Agreement. This Assignment is supplemented by the provisions of the Loan 
Agreement and said provisions are incorporated herein by reference. 

This Assignment shall be governed by the internal laws of the State of California, except 
to the extent that federal laws preempt the laws of the State of California, and Developer 
consents to the jurisdiction of the Superior Court of the County of San Diego, State of California 
having proper venue for the filing and maintenance of any action arising hereunder and agrees 
that the prevailing party in any such action shall be entitled, in addition to any other recovery, to 
reasonable attorney’s fees and costs. 

This Assignment shall be binding upon and inure to the benefit of the heirs, legal 
representatives, assigns, and successors-in-interest of Developer and Authority; provided, 
however, this shall not be construed and is not intended to waive any restrictions on assignment, 
sale, transfer, mortgage, pledge, hypothecation or encumbrance by Developer contained in the 
Loan Agreement. 

The attached Architect’s Consent, Schedule 1, and Exhibit 1 are incorporated by 
reference. 

The Effective Date of this Assignment shall be the date it is executed by the Developer. 
 

[Signatures appear on following pages.] 
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DEVELOPER 
 

      THE POST BY HDC, L.P.,  
a California limited partnership 

 
By: HITZKE DEVELOPMENT    

  CORPORATION, a California corporation  
        
 

By:      
        Ginger Hitzke 
        Its: President  
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ARCHITECT’S CONSENT 

The undersigned architect (“Architect”) hereby consents to the foregoing Assignment to 
which this Architect’s Consent (“Consent”) is part, and acknowledges that there presently exists 
no unpaid claims due to the Architect except as set forth on Schedule 1 attached hereto, arising 
out of the preparation and delivery of the Plans and Specifications to Developer and/or the 
performance of the Architect’s obligations under the Assignment. 

Architect agrees that if, at any time, Authority shall become the owner of said Property, 
or, pursuant to its rights under the Loan Agreement, elects to undertake or cause the completion 
of construction of the Project on any portion of the Property, in accordance with the Plans and 
Specifications, and gives Architect written notice of such election; THEN, so long as Architect 
has received, receives or continues to receive the compensation called for under the Architectural 
Agreements, Authority may, at its option, use and rely on the Plans and Specifications for the 
purposes for which they were prepared, and Architect will continue to perform its obligations 
under the Agreements for the benefit and account of Authority in the same manner as if 
performed for the benefit or account of Developer in the absence of the Assignment. 

Architect further agrees that, in the event of a breach by Developer of the Architectural 
Agreements, or any agreement entered into with Architect in connection with the Plans and 
Specifications, so long as Developer’s interest in the Architectural Agreements, Plans and 
Specifications is assigned to Authority, Architect will give written notice to Authority of such 
breach at the address shown below.  Authority shall have thirty (30) days from the receipt of 
such written notice of default to remedy or cure said default.  Nothing herein shall require 
Authority to cure said default or to undertake completion of construction of the Project. 

Architect warrants and represents that it/he has no knowledge of any prior assignment(s) 
of any interest in the Plans and Specifications and/or the Architectural Agreements. Except as 
otherwise defined herein, the terms used herein shall have the meanings given them in the 
Assignment. 

ARCHITECT 

      
Executed ______________, 2011.  By:        
       
Authority’s Address: 
 
Imperial Beach Housing Authority  
825 Imperial Beach Boulevard 
Imperial Beach, California 91932 
Attention:  Jerry Selby, Redevelopment Coordinator 
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SCHEDULE 1 
 

SCHEDULE OF UNPAID CLAIMS 
 
 
Schedule 1 to the Assignment of Architectural Agreements, Plans and Specifications between 
THE POST BY HDC, L.P., as the Developer, and the IMPERIAL BEACH HOUSING 
AUTHORITY, as the Authority. 
 
 
UNLESS LIST OF UNPAID CLAIMS IS OTHERWISE ATTACHED BEHIND THIS PAGE, 
NO UNPAID CLAIMS EXISIT AS OF    
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EXHIBIT 1 TO THE ASSIGNMENT OF ARCHITECTURAL  
AGREEMENTS, PLANS AND SPECIFICATIONS 

 
 

LEGAL DESCRIPTION  
 

REAL PROPERTY IN THE CITY OF IMPERIAL BEACH, COUNTY OF IMPERIAL, STATE 
OF CALIFORNIA, DESCRIBED AS FOLLOWS: 

PARCEL A: APN 626-242-09 

THE EAST 50 FEET OF LOTS 15 TO 19, INCLUSIVE, OF BLOCK 20, EXCEPTING THE 
SOUTHERLY 10 FEET OF SAID LOT 19, OF SOUTH SAN DIEGO, IN THE CITY OF 
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF THE COUNTY RECORDER OF 
SAN DIEGO COUNTY, JULY 5, 1887. 

 

PARCEL B: APN 626-242-24 

LOTS 15 TO 19 INCLUSIVE IN BLOCK 20 OF SOUTH SAN DIEGO, IN THE CITY OF 
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF THE COUNTY RECORDER OF 
SAN DIEGO COUNTY, JULY 5, 1887. 

TOGETHER WITH THAT PORTION OF THE EASTERLY 10 FEET OF FLORENCE 
STREET ADJOINING SAID LOTS ON THE WEST AS CLOSED AND VACATED BY THE 
CITY COUNCIL OF THE CITY OF IMPERIAL BEACH, BY RESOLUTION NO. 1439, ON 
SEPTEMBER 17, 1968 AND RECORDED AS FILE NO. 193034, IN THE OFFICE OF THE 
COUNTY RECORDER OF SAN DIEGO COUNTY ON NOVEMBER 4, 1968 OF OFFICIAL 
RECORDS. 

EXCEPTING THEREFROM THE EASTERLY 50 FEET OF SAID LOTS 15, 16, 17, 18 AND 
19. 

ALSO EXCEPTING THEREFROM THE SOUTHERLY 10 FEET OF SAID LOT 19. 

 

PARCEL B1: 

AN EASEMENT AND RIGHT OF WAY FOR THE INSTALLATION, CONSTRUCTION, 
OPERATING, MAINTENANCE AND REPAIR OF A SEWER PIPE LINE OVER THE 
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NORTHERLY 6 FEET OF THE EASTERLY 50 FEET OF LOT 15 IN BLOCK 20 OF SOUTH 
SAN DIEGO, IN THE CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF 
CALIFORNIA, ACCORDING TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF 
THE COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 5, 1887, AS SAID 
EASEMENT IS DESCRIBED IN DEED TO W.H. GREENWELL, ET UX, RECORDED 
DECEMBER 29, 1954 IN BOOK 5478, PAGE 318 OF OFFICIAL RECORDS. 

 

PARCEL C: APN 626-242-23 

 
LOTS 13 AND 14 IN BLOCK 20 OF SOUTH, IN THE CITY OF IMPERIAL BEACH, 
COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO MAP THEREOF 
NO. 133, FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO 
COUNTY, JULY 5, 1887. 
 
TOGETHER WITH THAT PORTION OF THE EASTERLY 10 FEET OF FLORENCE 
STREET, VACATED AND CLOSED TO PUBLIC USE BY RESOLUTION NUMBER 1439 
OF CITY COUNCIL OF THE CITY OF IMPERIAL BEACH, RECORDED ON NOVEMBER 
4, 1968 AS INSTRUMENT NO. 193024 OF OFFICIAL RECORDS.  
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 DISBURSEMENT AGREEMENT 
 
 THIS DISBURSEMENT AGREEMENT is made as of      and 
entered into by and among the IMPERIAL BEACH HOUSING AUTHORITY, a public body, 
corporate and politic (“Authority”), THE POST BY HDC, L.P., a California limited partnership 
(“Developer”) and        (“Construction Lender”). 
 

R E C I T A L S 
 

A. Authority and Developer have heretofore entered into that certain Affordable 
Housing Agreement dated    , 2011 (the “Loan Agreement”), relating to that 

al property legally described in Attachment No. 1 to the Loan Agreement (the “Property”).  re 
 

B. In accordance with the Loan Agreement, Developer intends to construct a 
residential development consisting of 30 dwelling units (the “Apartments”), as described in the 
Scope of Development attached to the Loan Agreement as Attachment No. 3 (the “Project”).  
Twenty-nine (29) of the Apartments will be rented to and occupied by Very Low and Low 
Income households.  The costs of acquiring and clearing the Property and developing the Project 
(the “Project Costs”) are set forth in the Project Budget attached to this Disbursement 
Agreement as Exhibit A (the “Project Budget”).  The Project Budget shall be subject to 
amendment from time-to-time in accordance with this Disbursement Agreement.  

 
C. Pursuant to the Community Redevelopment Law, the Imperial Beach 

Redevelopment Agency (“Agency”) has established a Housing Set Aside Fund and has deposited 
therein certain tax revenues made available to the Authority exclusively for the purpose of 
increasing, improving and preserving the community’s supply of affordable low and moderate 
income housing (“Housing Set Aside Funds”).   
 

D. Pursuant to the Loan Agreement, the Authority has agreed to make a loan of 
Housing Set Aside Funds to Developer in the original principal amount of THREE MILLION 
EIGHT HUNDRED AND FORTY-NINE THOUSAND DOLLARS AND NO CENTS 
($3,849,000) (the “Authority Loan”).  A portion of the Authority Loan in the amount of $ 
    has been disbursed to reimburse the Developer for Predevelopment Costs 
in accordance with the terms and conditions of the Loan Agreement.  In addition, a portion of the 
Authority Loan in the amount of $     will be deposited into escrow and 
used by Developer to purchase Parcel C at Closing.  An additional portion of the Authority Loan 
in the amount of $     will be deposited into escrow and used by 
Developer to pay the Ground Lease Closing Cash Payment required by the Loan Agreement and 
Master Agreement.  The balance of the Authority Loan in the amount of $    
  will be disbursed pursuant to this Disbursement Agreement to pay a portion of the 
Project Costs for the construction of the Project.  

 
E. The Loan Agreement, the promissory note evidencing the Authority Loan, the 

leasehold deed of trust securing the Authority Loan, the Agreement Containing Covenants, and 



 
Attachment No. 16 

Disbursement Agreement 
Page 2 of 15 

other documents, instruments and agreements referred to in the Loan Agreement are sometimes 
referred to collectively herein as the “Authority Loan Documents.” 

 
F. Construction Lender and Developer have entered into that certain Construction 

Loan Agreement (“Construction Loan Agreement”), pursuant to which Construction Lender 
has agreed to lend Developer funds in the original principal amount of $    
   (the “Construction Loan”) to finance a portion of the Project Costs. The 
Construction Loan Agreement, the promissory note evidencing the Construction Loan, the 
leasehold deed of trust securing the Construction Loan and the other documents, instruments and 
agreements referred to in the Construction Loan Agreement as “Loan Documents” are sometimes 
referred to collectively herein as the “Construction Loan Documents.”  
 

G. In addition, Developer has agreed to provide at least $    
 in Developer’s funds during the construction period (“Developer’s Funds”), to pay that 
portion of the Project Costs in excess of the sum of the Authority Loan and the Construction 
Loan.  The Developer’s Funds consist of the following: 
 

(1) Developer shall be responsible, during the construction period, to provide 
funds if and as needed to pay for cost overruns and contingencies not 
otherwise funded by other sources of construction financing, in 
accordance with the requirements and procedures of the Construction 
Loan Documents; 

 
(2) In addition, Developer shall defer $    of the 

Developer Fee set forth in the Project Budget, with $   
 to be paid to Developer at Completion, $    
 to be paid to Developer at the closing of the Permanent Loan, and 
$    to be paid to Developer from the Revenue of 
the Project, after operating expenses and debt service but prior to any 
payment of Residual Receipts. 

 
(3) In addition, Developer shall directly disburse advances and capital 

contributions made by Developer’s Limited Partner, in the aggregate 
amount of $    . 

 
(4) In addition, Developer shall directly disburse advances and capital 

contributions made by Developer’s Developer General Partner, in the 
amount of $   .    

 
H. The Authority Loan, Construction Loan and Developer’s Funds are sometimes 

referred to herein collectively as the “Project Funds.”  Authority and Construction Lender are 
sometimes referred to herein collectively as the “Lenders.”   
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I. The Lenders and Developer desire to enter into this Disbursement Agreement 
solely to provide for the disbursement of the Project Funds and to provide for cooperation among 
the Lenders. 
 
NOW, THEREFORE, the parties agree as follows: 
 
1. Deposit and Use of Funds. 
 

a. Developer’s Funds Account.  Except to the extent Developer’s Funds have been 
spent on Project Costs prior to or on the date the Construction Deed of Trust is recorded, or as 
otherwise agreed to by the Lenders, Developer shall deposit Developer’s Funds, into a fully 
segregated disbursement account held by the Construction Lender (the “Developer’s Funds 
Account”) pursuant to the Construction Loan Documents. 
 

b.  Loan Balancing.   
 

(i) In the event the Authority reasonably determines, from time-to-time, that 
the sum of the Authority Loan, Construction Loan and Developer’s Funds, as set forth in the 
Project Budget, are insufficient to pay all Project Costs, including payment of increased costs 
due to change orders, cost overruns or otherwise which have not been funded by Developer’s 
Developer General Partner, then, upon thirty (30) days’ advance notice from any one of such 
Lenders (“Balancing Call”), Developer shall deposit into the Developer’s Funds Account held 
by the Construction Lender such additional Developer’s Funds as may be necessary to pay all 
such obligations. 
 

(ii) To the extent Developer fails to deposit such additional Developer’s Funds 
into the Developer’s Funds Account, the Lenders shall each have the right (but not the 
obligation) to exercise all rights and remedies, including, without limitation, to declare a default, 
to commence judicial and non-judicial foreclosure actions, to seek the appointment of a receiver 
or to advance additional money to pay such additional Project Costs as such Lender may deem 
necessary to protect its collateral and complete construction of the Project.  Any additional 
amounts advanced by a Lender to pay such Project Costs shall be added to the stated loan 
amount of the applicable Loan. 
 

(iii)   To the extent funds from Developer’s Funds Account or any other 
Developer Funds are available and on deposit in the Developer’s Funds Account to pay such 
obligations, such funds shall be disbursed in accordance with, and subject to, the terms and 
conditions of the Construction Loan Documents, prior to any further disbursement of any of the 
proceeds of the Authority Construction Loan or the Construction Loan.  
 

(iv)  As used in this Disbursement Agreement, the term “Approved Costs” 
shall mean all hard and soft costs (and modifications thereto), which were approved or deemed 
approved by the Lenders, which are needed for the Completion of the Project.  
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c. Amendments to Project Budget.  Subject to the terms and provisions of this 
Disbursement Agreement, the Loan Agreement and the Construction Loan Documents, any 
change order or Project Budget amendment (collectively referred to herein as a “Revision”) shall 
require the approval of the Construction Lender and the Authority. Notwithstanding the 
foregoing, the Authority shall be deemed to have approved any requested Revision if 
Construction Lender’s approval is not required under the terms of the Construction Loan 
Agreement, or if such requested revision has been approved by the Construction Lender, but only 
if all of the following conditions are satisfied: 
 

 (1) The Revision shall not reduce the number or size of the Apartments within 
the Project, the number or size of any bedrooms within any Apartment, or 
the grade or quality of any appliances, fixtures or finishes within any 
Apartment, as set forth in the plans, drawings and specifications that have 
been previously approved in writing by the Authority; 

 
 (2) The Authority must receive a request for a Revision accompanied by such 

explanation and/or back-up information as was received and/or relied 
upon by the Construction Lender in connection with Construction 
Lender’s approval of the Revision; 

 
 (3) To the extent the Revision is limited to a reallocation of budgeted funds 

among Project Budget line items without any increase in the total Project 
Budget, (a) the funds in the line item(s) to be reduced remain sufficient for 
completion of the Project, and (b) the requested increase in one or more 
line item(s) is to be used to pay Approved Costs; and 

 
(4) To the extent the Revision involves an increase in the total Project Budget, 

(a) additional funds in an amount equal to the increase in the total Project 
Budget will be provided by Developer or a Lender pursuant to the Loan 
Balancing procedure described in Section 1.b., above, and (b) the 
requested increase in the Project Budget is to be used to pay Approved 
Costs. 

 
d. Authority Loan.  The Authority Loan shall be held by the Authority as the 

Authority shall determine, to be disbursed as provided in this Disbursement Agreement. The 
proceeds of the Authority Loan are not pledged to the Construction Lender or any other lender, 
nor shall they constitute security for the Construction Loan or any other loan. 
 

e. Construction Loan.  The Construction Loan shall be available for disbursement by 
the Construction Lender on the terms, and subject to the conditions, provided in the Construction 
Loan Agreement.  The proceeds of the Construction Loan are not pledged to the Authority, nor 
shall they constitute security for the Authority Loan or any other loan. 

 
f. Disbursement Schedule.  The Disbursement Schedule attached to this 

Disbursement Agreement as Exhibit B represents a good faith estimate of when the Project 
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Funds will be disbursed to pay Project Costs.  The Lenders and the Developer shall meet 
monthly, or more frequently as necessary, to update the Disbursement Schedule throughout the 
construction period. 
 
2.  Use of Funds to Pay Project Costs.   
 

a. Approved Costs.  The Authority Loan, the Construction Loan and the Developer’s 
Funds shall be used exclusively for the payment of, or reimbursement for, Approved Costs as 
shown in the Project Budget, as the same may be amended from time to time with the written 
approval of the Construction Lender and the written approval or deemed approval of the 
Authority as provided in this Disbursement Agreement. Payment of, or reimbursement for, 
Approved Costs are to be made only after the same have been incurred by the Developer. 
Notwithstanding the foregoing, no Lender shall have any liability, of any kind or nature, to any 
other Lender, if proceeds of any requested disbursement are not used by Developer to pay 
Approved Costs. Each Lender shall be entitled to rely, without investigation, upon any request 
for a disbursement signed by or for Developer which certifies that the proceeds of any requested 
disbursement will be used solely to pay Approved Costs. 
 

b. Budget Amendments: Construction Lender’s Right to Disburse Funds without 
Authority Approval.  Notwithstanding any provision of this Disbursement Agreement requiring 
approval by the Authority of amendments to the Project Budget, the Construction Lender shall 
have the right, without Authority approval, to disburse Developer’s Funds and the Construction 
Loan (as applicable) to pay Approved Costs shown in an amendment to the Project Budget 
which the Authority is deemed to have approved pursuant to Paragraph 1.c. 
 
3. Draw Requests 
 

a. Application for Payment.  Disbursements of Project Funds from a Lender shall be 
conditioned upon, among other things, submission of a written itemized statement or draw 
request in a form that is acceptable to the applicable Lender (the “Application for Payment” or 
“Draw Request”), subject to the conditions set forth below.  Prior to submitting any such 
Application for Payment to the Construction Lender and the Authority for approval, Developer 
shall first obtain the approval of Limited Partner to the extent required by the Partnership 
Agreement. An Application for Payment shall be submitted not more frequently than once 
monthly (unless otherwise approved by the applicable Lender in its sole and absolute discretion). 
 Each Lender shall determine whether or not the conditions precedent to its obligation to advance 
its loan have been satisfied and whether or not to waive any condition precedent to its obligation 
to advance its loan which such Lender determines has not been satisfied. 
 

b. Order of Disbursement.  Subject to the other terms and conditions of this 
Disbursement Agreement, Lenders and Developer shall disburse their respective Project Funds 
(to the extent not previously disbursed for acquisition and clearance of the Property) in the 
following order: 
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(1) First, Developer’s Developer General Partner shall disburse funds totaling 
$   . 

 
(2) Second, Developer’s Limited Partner shall disburse funds totaling $ 

   . 
 
  (3) Third, subject to the retention amount described in clause (4) below, the 

balance of the Authority Loan shall be disbursed on a pari passu basis 
with the Construction Loan. 

 
(4) Disbursements of the Authority Loan to be disbursed during construction 

shall be subject to a ten percent (10%) retention which shall be released 
pursuant to Section 5 below. 

 
(5) Disbursement of the Construction Loan shall be subject to such retention 

as may be provided for in the Construction Loan Agreement. 
 

c. Contents of Application for Payment.  Subject to any additional requirements of 
the Construction Lender (which shall not, in any event, apply to the disbursement of the 
Authority Loan), each Application for Payment shall set forth: (1) a description of the work 
performed, material supplied and/or other Project Costs incurred or due for which disbursement 
is requested with respect to a line item in the Project Budget; (2) the total amount incurred, 
expended and/or due, to date, for each line item in the Project Budget, less prior disbursements; 
and (3) the percentage of completion of the portion of the Work represented by the line item in 
the Project Budget. 
 

d. Delivery of Applications for Payment.  Developer shall deliver copies of each 
Application for Payment concurrently to Construction Lender and the Authority.  Each 
Application for Payment shall be subject to the approval of the Authority, with respect to 
disbursements of Authority Loan proceeds, and to the approval of the Construction Lender, with 
respect to disbursements of the Construction Loan. 
 

e. Documentation.  Each Application for Payment shall be accompanied by (a) all 
documents, instruments, agreements and other items required by the terms and conditions of the 
funding Lender’s own loan documents, plus (b) the following: any applicable change order(s) to 
the general contract and copies of paid invoices and unconditional lien releases for construction 
costs paid with the proceeds of the prior Application for Payment (except for the first 
Application for Payment) and conditional (upon receipt of payment) lien releases for 
construction costs to be paid with the proceeds of the instant Application for Payment, which 
invoices and lien releases shall be considered a part of each Application for Payment.  Where 
Developer is requesting Project Funds for Project Costs other than general contract payments, 
Developer shall attach to the Application for Payment invoices or such other appropriate 
documentation to evidence, document, justify and support the request, which shall be an amount 
within the amount of the applicable line item in the Project Budget.  
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f. Submission to Authority.  Immediately after each disbursement pursuant to any 
Application for Payment, the Construction Lender shall transmit to Authority a copy of the 
Construction Lender’s inspection report or other documentation indicating the Construction 
Lender’s inspector’s determination of the percentage of work complete pertaining to such 
Application for Payment.  No representation or warranty of Construction Lender is made or shall 
be implied with respect to any matter shown in such inspection report or other documentation. 
 
4. Approval of Draw Requests 
 

a. General.  The approval by a Lender of a Draw Request requesting a disbursement 
of its Loan proceeds shall be subject to satisfaction of the terms and conditions of its Loan 
Documents. 
 

b. Procedure.  Except with respect to the Construction Loan, each Lender (other than 
Construction Lender) shall, within fourteen (14) business days after receipt of an Application for 
Payment containing all of the items described in Section 3, above, determine the amount of the 
Application for Payment to be approved, notify Developer and appropriate members of the 
construction team of such amount, and, if and as required pursuant to paragraph b. of Section 3, 
above, disburse the approved amount.  With respect to disbursements of the Authority 
Construction Loan, the Authority shall promptly disburse the approved amounts, by check, in 
either of the following ways (as the Authority may determine in its sole discretion): (i) to 
Developer, and Developer shall promptly disburse such funds as provided in the Application for 
Payment, (ii) to subcontractors and/or suppliers entitled to such payment as provided in the 
Application for Payment. 
 

c. Disapprovals.  On the basis of the progress of the work performed on the Project 
and the conditions precedent to making disbursements contained in their respective agreements 
with Developer, either Construction Lender or the Authority may disapprove all or part of a 
requested draw request to be funded by it. The disapproval of any Lender of any amount 
requested in an Application for Payment is not binding on the other Lenders (and any other 
Lender may elect to fund any portion of any such draw request disapproved by another Lender). 
In the event Construction Lender disapproves any portion of the amount requested by Developer 
in an Application for Payment (the “disapproved amount”), Developer shall promptly notify the 
Authority of the disapproved amount and the reason therefor and representatives of the 
Developer and the Authority shall meet promptly and in good faith to address the matter to their 
mutual satisfaction. 
 

d. Right to Condition Disbursements.  Each Lender shall have the right to condition 
any disbursement to be funded by it upon receipt and approval by such Lender of such 
documentation, evidence or information that such Lender may request, including, but not limited 
to, vouchers, invoices, and architect’s, inspector’s and/or engineer’s periodic certifications of the 
percentage and/or stage of construction that has been completed. 
 

e. General Conditions Applicable to Disbursements.  Disbursements shall be subject 
to the following additional conditions:   
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(1) Construction Lender shall use the disbursement procedures set forth in the 
Construction Loan Documents and Authority shall use the disbursement 
procedures set forth in the Authority Loan Documents and this Disbursement 
Agreement; provided, however, any Lender may (but shall not be obligated to) 
condition any disbursement of its own funds upon the approval of the applicable 
Application for Payment by the other Lender; and 

 
(2) Subject to the terms and conditions of their respective Loan Documents, 
the Lenders shall make disbursements of Project Funds: (a) to Developer for 
reimbursement of soft costs incurred and paid by Developer and for payment to 
third-party contractors, subcontractors or vendors to the Project, as the case may 
be; or (b) to Construction Lender for financing costs, including without limitation, 
loan fees, interest and reimbursement for Construction Lender’s costs as set forth 
in the Construction Loan Documents and included in the Project Budget.  
Notwithstanding the foregoing, the Lenders shall each have the right in its sole 
discretion to make disbursements of their own Loan proceeds directly to third 
parties entitled to such payment. 

 
5. Approval of Final Draw Request.  The portion of the Authority Loan retained in 
accordance with Section 3.b(4) above shall be disbursed to Developer upon Developer’s 
submission to the Authority of documentation of the final cost of completing the Project, and the 
following (referred to as the “Completion”): (1) issuance of a permanent certificate of 
occupancy by the City of Imperial Beach; (2) recordation of a Notice of Completion by 
Developer or its contractor; (3) certification by the project architect that construction of the 
Project  (with the exception of minor “punchlist” items) has been completed in a good and 
workmanlike manner and substantially in accordance with the approved plans and specifications; 
(4) any mechanic’s liens that have been recorded or stop notices that have been delivered have 
been paid, settled or otherwise extinguished, discharged, released, waived, bonded or insured 
against; and (5) the issuance by the Authority of the Release of Construction Covenants. 

 
6. Disbursement of Developer’s Funds.  Subject to the terms and conditions of the 
Construction Loan Agreement, Construction Lender shall disburse all of the Developer’s Funds 
to pay Project Costs on the basis of Applications for Payment approved by the Construction 
Lender. 
 
7. Inspection of the Project.  Each of the Lenders shall have the right to inspect the Property 
during construction. Inspection of the Property shall be for the sole purpose of protecting the 
security of the Lender making such inspection and is not to be construed as a representation or 
warranty by such Lender of any kind or nature, express or implied, that any work complies with 
plans or applicable laws, rules, regulations or other governmental requirements, or that the 
Property will be free of faulty materials or workmanship.  Developer may make or cause to be 
made such other independent inspections as Developer may desire for its own protection. 
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8. Supervision of Construction.  The Lenders shall be under no obligation to perform any of 
the construction or complete the construction of the improvements on the Property, or to 
supervise any construction on the Property, and shall not be responsible for inadequate or 
deficient contractors, subcontractors, materials, equipment or supplies.  Neither the Authority nor 
the Construction Lender is the agent for the other or for Developer, nor are they partners or joint 
venturers with each other or with Developer. No Lender shall have any fiduciary duty or 
obligation to any other Lender. 
 
9. Developer shall submit to the Authority a written report of the progress of the work when 
and as requested by the Authority.  The report shall be in such form and detail as may be 
reasonably required by the Authority and shall include a reasonable number of construction 
photographs (if requested) taken since the last report by Developer. In addition, Authority and 
Developer shall hold regular progress meetings, and shall communicate and consult informally, 
to review the progress of the work and any requested Revisions requiring the approval of the 
Construction Lender.  
 
10. Integrated Agreement.  This Disbursement Agreement is made for the sole benefit and 
protection of the parties hereto and no other person or persons shall have any right of action or 
right to rely hereon.  As this Disbursement Agreement contains all the terms and conditions 
agreed upon between the parties, no other agreement regarding the subject matter thereof shall be 
deemed to exist or bind any party unless in writing and signed by the party to be charged. 
Notwithstanding the foregoing sentence or any other provision of this Disbursement Agreement, 
this Disbursement Agreement does not supersede and shall not be deemed to amend or otherwise 
modify any of the Construction Loan Documents or any of the Authority Loan Documents. 
 
11. Termination of this Disbursement Agreement.  This Disbursement Agreement shall 
terminate when all of the Project Funds have been fully disbursed. 
 
12. Counterparts.  This Disbursement Agreement may be signed by each party on a separate 
signature page, and when the executed signature pages are combined, shall constitute one single 
instrument with the same effect as if all signatories had executed the same instrument. 
 
13. Binding Effect.  This Disbursement Agreement shall be binding on and inure to the 
benefit of the parties to this Disbursement Agreement and their heirs, personal representatives, 
successors, and assigns, except as otherwise provided in this Disbursement Agreement. 
 
14. Governing Law.  This Disbursement Agreement has been negotiated and entered in the 
State of California, and shall be governed by, construed and enforced in accordance with the 
internal laws of the State of California, applied to contracts made in California by California 
domiciliaries to be wholly performed in California. 
 
15. Titles and Captions.  Titles or captions contained herein are inserted as a matter of 
conveniences and for reference, and in no way define, limit, extend or describe the scope of this 
Disbursement Agreement or any provision hereof.   
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16. Interpretation.  No provision in this Disbursement Agreement is to be interpreted for or 
against either party because that party or its legal representatives drafted such provision. 
 
17. Waiver; Amendments.  No breach of any provision hereof may be waived unless in 
writing.  Waiver of any one breach of any provision hereof shall not be deemed to be a waiver of 
any other breach of the same or any other provision hereof.  This Disbursement Agreement may 
be amended only by a written agreement executed by the parties in interest at the time of the 
modification. 
 
18. Severance.  If any provision of this Disbursement Agreement is determined by a court of 
competent jurisdiction to be illegal, invalid or unenforceable, such provision will be deemed to 
be severed and deleted from this Disbursement Agreement as a whole and neither such 
provision, nor its severance and deletion shall in any way affect the validity of the remaining 
provisions of this Disbursement Agreement.  
 

[Signatures begin on following page.] 
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IN WITNESS WHEREOF, the Authority, the Construction Lender and the Developer 
have executed this Disbursement Agreement as of the date first set forth above. 

 
 

“AUTHORITY” 
 

IMPERIAL BEACH HOUSING 
AUTHORITY, a public body, corporate and politic 

 
 
      By:______________________________ 

Gary Brown, Director 
 
ATTEST: 
 
By:_______________________________ 

Authority Secretary 
 
 
REVIEWED AND APPROVED  
AS TO FORM: 
 
AUTHORITY GENERAL COUNSEL  
 
By:      
 Jennifer Lyon 
 
 
REVIEWED AND APPROVED  
AS TO FORM: 
 
KANE, BALLMER & BERKMAN 
 
 
By:_______________________________ 

Authority Special Counsel 
Susan Y. Cola 
 
 

 
[Signatures continue on following page.] 
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“DEVELOPER” 
 
THE POST BY HCD, L.P., a California limited 

 partnership 
 
By: HITZKE DEVELOPMENT    

  CORPORATION, a California corporation 
 
 

 By:      
  Ginger Hitzke 
  Its: President 
 
 
 

[Signatures continue on following page.] 
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“CONSTRUCTION LENDER” 

 

By:      

Its:      

 

By:      

Its:      
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EXHIBIT A 
 

PROJECT BUDGET 
 
 
 

[Behind this page.] 
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EXHIBIT B 
 

DISBURSEMENT SCHEDULE 
 
 
 

[Behind this page.] 
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