OVERSIGHT BOARD OF THE

IMPERIAL BEACH REDEVELOPMENT AGENCY SUCCESSOR AGENCY

A G ENDA
SEPTEMBER 12, 2012

City of Imperial Beach Council Chambers
825 Imperial Beach Boulevard
Imperial Beach, CA 91932

REGULAR MEETING - 10:30 a.m.

The Oversight Board of the Imperial Beach Redevelopment Agency Successor Agency is
endeavoring to be in total compliance with the Americans with Disabilities Act (ADA). If you
require assistance or auxiliary aids in order to participate at Oversight Board meetings, please
contact the City Clerk’s/Secretary’s Office at (619) 423-8301, as far in advance of the meeting

as possible.
1.
2.
3.

CALL TO ORDER
ROLL CALL BY CITY CLERK/SECRETARY

PUBLIC COMMENT - Each person wishing to address the Oversight Board regarding
items not on the posted agenda may do so at this time. In accordance with State law,
the Oversight Board may not take action on an item not scheduled on the agenda. If
appropriate, the item will be referred to the Successor Agency staff or placed on a future
agenda.

NEW BUSINESS

A.

RESOLUTION NO. OB-12-10 APPROVING THE TERMS OF THE
DISPOSITION AND DEVELOPMENT AGREEMENT (DDA) BETWEEN THE
CITY OF IMPERIAL BEACH (CITY) AND SUDBERRY-PALM AVENUE LLC
AND APPROVING THE TRANSFER OF OWNERSHIP OF REAL PROPERTY,
THE RETENTION AND OWNERSHIP OF CERTAIN PUBLIC
IMPROVEMENTS, AND THE TRANSFER OF RESIDUAL PROCEEDS FROM
THE SALE OF REAL PROPERTY.

Recommendation: That the Oversight Board to the Imperial Beach
Redevelopment Agency Successor Agency adopt Resolution No. OB-12-10
approving, among other actions:

() the terms of the DDA between the City and Sudberry

(i) the sale and conveyance of the Property to Sudberry pursuant to the terms of
the DDA for development of the Project

(iii) the City’s retention and ownership of certain public improvements constructed
as part of the Project; and

(iv) the City’s transfer to the Successor Agency of the residual proceeds received
from the sale of the Property to Sudberry for the Successor Agency’s use and
distribution for approved development projects or to otherwise wind down the
affairs of the Former Agency pursuant to Section 34177(e) of the Dissolution
Act.

Any writings or documents provided to a majority of the Oversight Board regarding
any item on this agenda will be made available for public inspection in the office of the
City Clerk located at 825 Imperial Beach Blvd., Imperial Beach, CA 91932 during normal
business hours.
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5. OLD BUSINESS
None.

6. ADJOURNMENT

For your convenience, a copy of the agenda and meeting packet may be viewed in the
office of the City Clerk at City Hall or on our website at www.cityofib.com. Go to the

Imperial Beach Redevelopment Agency Successor Agency page located under the
Government Section.

Is/
Jacqueline M. Hald, MMC
City Clerk/Secretary
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AGENDA ITEM NO. % I . A-

STAFF REPORT
OVERSIGHT BOARD
TO THE
IMPERIAL BEACH REDEVELOPMENT AGENCY SUCCESSOR AGENCY

TO: CHAIR AND MEMBERS OF THE OVERSIGHT BOARD TO THE
IMPERIAL BEACH REDEVELOPMENT AGENCY SUCCESSOR
AGENCY

FROM: GARY BROWN, CITY MANAGER/E IVE DIRECTOR
GREG WADE, DEPUTY DIRECTO

MEETING DATE: SEPTEMBER 12, 2012

SUBJECT: OVERSIGHT BOARD ADOPTION OF RESOLUTION NO. OB-

12-10 APPROVING THE TERMS OF THE DISPOSITION AND
DEVELOPMENT AGREEMENT (DDA) BETWEEN THE CITY OF
IMPERIAL BEACH (CITY) AND SUDBERRY-PALM AVENUE
LLC AND APPROVING THE TRANSFER OF OWNERSHIP OF
REAL PROPERTY, THE RETENTION AND OWNERSHIP OF
CERTAIN PUBLIC IMPROVEMENTS, AND THE TRANSER OF
RESIDUAL PROCEEDS FROM THE SALE OF REAL
PROPERTY

BACKGROUND:

Beginning in December 2004, the Imperial Beach Redevelopment Agency (the “Former
Agency”) issued the first of three Requests for Proposals/Qualifications (RFP/Q) to solicit
development proposals for the former Miracle Shopping Center and North Island Credit Union
properties located at the southwest corner of 9" Street and Palm Avenue (the “Property”). For
various reasons, neither an Owner Participation nor a Disposition and Development Agreement
were executed as a result of the first two RFQ/P's issued. In February of 2009, the Former
Agency issued a third RFP/Q to solicit development proposals for the Property. Of the four
responses to this RFQ/P, the Former Agency selected Sudberry Properties, Inc. with whom to
negotiate a Disposition and Development Agreement for development of the Property.

On September 2, 2009, the Former Agency approved an Exclusive Negotiation Agreement
(ENA) with Sudberry Development, Inc. for the development of the Property. On February 16,
2011, the City of Imperial Beach (the “City”) and the Former Agency entered into a Cooperation
Agreement within which were identified several projects to be carried out by the City on behalf
of the Former Agency. One of the projects identified in the Cooperation Agreement are
“Highway 75 Improvements” which call for the reconfiguration of the Palm Avenue/State Route
75 right-of-way and other related public improvements adjacent to and associated with
development of the Property. On March 9, 2011, the Former Agency authorized the transfer of
portions of the Property constituting approximately 3.9 acres and referenced by Assessor Parcel
Numbers 626-250-03 and 626-250-04 Thru 06 from the Former Agency to the City and the
transfer of certain tax-exempt bond proceeds of the Former Agency to the City for development
of the Project (defined below).
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On June 28, 2011, AB x1 26 (the “Dissolution Act’) was signed into law by the Governor of
California which called for the dissolution of redevelopment agencies throughout the state and
established the procedures by which this was to be accomplished. On December 29, 2011, the
California State Supreme Court largely upheld the Dissolution Act as constitutional and
reformed and extended certain dates, by which certain dissolution actions were to occur under
the Dissolution Act, by an additional four months. As a result of the Supreme Court’s decision,
and on February 1, 2012, all California redevelopment agencies were dissolved, including the
Former Agency and successor agencies to the former redevelopment agencies were
established and tasked with paying, performing and enforcing the enforceable obligations of the
former redevelopment agencies and winding down the affairs of the former redevelopment
agencies.

On December 14, 2011, the City approved a Disposition and Development Agreement (DDA)
with  Sudberry-Paim Avenue LLC (Sudberry) for a proposed 46,200 square foot
commercial/retail town center shopping development on the Property, including the construction
of certain public improvements (the “Project’), along with the project entittements and a
Mitigated Negative Declaration (MND) associated with the Project (See Attachment 2, which
contains the DDA).

On January 5, 2012, as part of the wind-down process enacted by the Dissolution Act, the City
Council adopted Resolution No. 2012-7136 electing for the City to serve as the successor
agency to the Former Agency (the “Successor Agency”) upon the dissolution of the Former
Agency under the Dissolution Act. As also required by the Dissolution Act, a seven-member
Oversight Board, consisting of representatives of the affected taxing entities, a representative of
the City of Imperial Beach and a representative of the employees of the Former Agency, was
created to oversee the activities of the Successor Agency. It is the duty of the Successor
Agency to wind down the fiscal and business activities of the Former Agency and it is the
responsibility of the Oversight Board to oversee the activities and actions of the Successor
Agency.

On February 1, 2012, pursuant to the Dissolution Act, the Former Agency was effectively
dissolved by operation of law and the Successor Agency assumed the duties of dissoiving
and/or winding down the activities of the Former Agency. Since that time, the Successor
Agency and its staff have been working to ensure that the wind-down process is accomplished
in compliance with the Dissolution Act and with any other pertinent guidelines and/or legislation
adopted by the State. On March 15, 2012, the City and Sudberry mutually agreed to extend
certain dates and deadlines by which certain obligations are to be performed by the parties as
set forth in the DDA and the Schedule of Performance (Attachment No. 5 to the DDA) by an
additional 9 months (See Attachment 3).

On June 27, 2012, the State Legislature passed and the Governor signed Assembly Bill No.
1484 ("AB 1484", Chapter 26, Statutes 2012) as a trailer bill for the Fiscal Year 2012-2013 State
budget package. Although the primary purpose of AB 1484 is to make technical and
substantive amendments to the Dissolution Act based on issues that have arisen in the
implementation of the Dissolution Act, AB 1484 also imposes additional statutory provisions
refating to the activities and obligations of successor agencies and to the wind-down process of
former redevelopment agencies (remaining references in this staff report to the “Dissolution Act”
means Assembly Bill x1 26 as amended by AB 1484},

DISCUSSION:
Pursuant to Section 34177(e) of the Dissolution Act, the Successor Agency is required to

dispose of assets and property of the Former Agency as directed by the Oversight Board,
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provided, however, that the Oversight Board may instead direct the Successor Agency to
transfer ownership of certain assets pursuant to Section 34181(a) of the Dissolution Act. In this
regard, Section 34181(a) of the Dissolution Act provides that the Oversight Board is required to
direct the Successor Agency to dispose of assets and property of the Former Agency; provided,
however, the Oversight Board may direct the Successor Agency to transfer ownership of certain
assets constructed and used for governmental purposes to the appropriate public jurisdiction
pursuant to existing agreements relating to the construction or use of such assets. The disposal
of assets is to be done expeditiously and in a manner aimed at maximizing value. Section
34181(a) of the Dissolution Act provides that any compensation to be provided to the Successor
Agency for the transfer of an asset shall be governed hy the agreements relating to the
construction or use of that asset. Section 34177(e) of the Dissolution Act provides that
proceeds from asset sales and related funds that are no longer needed for approved
development projects or to otherwise wind down the affairs of the Former Agency, as
determined by the Oversight Board, shall be transferred to the County Auditor-Controller for
distribution as property tax proceeds under Section 34188 of the Dissolution Act.

Section 34191.3 of the Dissolution Act suspends both the mandatory obligation of the
Successor Agency to expeditiously dispose of assets and property of the Former Agency and
the mandatory obligation of the Oversight Board to direct the Successor Agency to expeditiously
dispose of such assets and property, except in connection with transfers of assets and property
for governmental use, until the earlier of the Department of Finance’s approval of a long-range
property management plan or January 1, 2015. Section 34191.3 does not, however, suspend
the authority of the Successor Agency to voluntarily dispose of assets and property of the
Former Agency upon the approval of the Oversight Board and the authority of the Oversight
Board to voluntarily approve such disposition. Therefore, staff is now seeking the Oversight
Board’s approval of, among other actions, (i) the terms of the DDA between the City and
Sudberry, (ii} the sale and conveyance of the Property to Sudberry pursuant to the terms of the
DDA for development of the Project; (iii) the City's retention and ownership of certain public
improvements constructed as part of the Project; and (iv) the City’s transfer to the Successor
Agency of the residual proceeds received from the sale of the Property to Sudberry for the
Successor Agency's use and distribution for approved development projects or to otherwise
wind down the affairs of the Former Agency pursuant to Section 34177(e) of the Dissolution Act.

On August 1, 2012, the Successor Agency adopted Resolution No, SA-12-15 approving, among
other actions: (i) the terms of the DDA between the City and Sudberry, (i) the sale and
conveyance of the Property to Sudberry pursuant to the terms of the DDA for development of
the Project; (iii} the City’s retention and ownership of certain public improvements constructed
as part of the Project; and (iv) the City’s transfer to the Successor Agency of the residual
proceeds received from the sale of the Property to Sudberry for the Successor Agency’s use
and distribution for approved development projects or to otherwise wind down the affairs of the
Former Agency pursuant to Section 34177(e) of the Dissolution Act (See Attachment 4).

Also on August 1, 2012, the City Council adopted Resolution No. 2012-7243 approving, subject
to conditions precedent, the City's transfer to the Successor Agency of the residual proceeds
received from the sale of the Property to Sudberry under the DDA for the Successor Agency's
use and distribution for approved development projects or to otherwise wind down the affairs of
the Former Agency pursuant to Section 34177(e) of the Dissolution Act (See Attachment 5).

As discussed above, pursuant to the Dissolution Act, the disposition of Former Agency assets
and properties is to be done expeditiously and in a manner aimed at maximizing value. The
following overview of the Project and terms of the DDA substantially supports and evidences the
significant value of the Project and the City's disposition of Former Agency assets for
development of the Project pursuant to the DDA.
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The Property consists of two separate components, designated in the DDA as “Property 1"
{Parcels A, B, C & D) and "Property 2" (Parcels E, F, & G) which are illustrated as follows:
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Terms of the DDA

The terms and conditions of the DDA anticipate that the entire Property would be conveyed by
the City to Sudberry at one time. The DDA also expects but does not require that the Property
will be developed in two phases, each with separate and distinct conditions precedent to closing
and the associated release of certain interests and rights of the City. Phase 1 of the Project
would include development of Property 1 (Parcels A, B, C and D) and would consist of the
following (capitalized terms are as defined in the DDA):

* The construction of the Public Improvements (except the Undergrounding Utilities, Alley
Improvements and new traffic signal that are deferred until Phase 2);

» The construction of all Horizontal improvements on Property 1,
» The construction of all Building Pads and related improvements on Property 1, and

e The construction of the Vertical improvements to be constructed on Property 1, with
related on-site utilities, improvements, landscaping, lighting, parking and driveways.

Phase 2 of the Project would include development of Property 2 (Parcels E, F, and G) and
would consist of the following:

¢ The construction of any of the Public Improvements deferred by Developer until Phase
2.

b

« The construction of any remaining Horizontal Improvements on Property 2; and



¢« The preparation of Building Pads and related improvements on Parcels E, F and G and
the buildings on Parcel E (if Sudberry elects to construct the building on Parcel E),
Parcel G (if Sudberry elects to construct the building on Parcel G) and Parcel F (if
Sudberry elects to construct the building on Parcel F — it being acknowledged that such
building may be constructed either by Sudberry or the Approved Parcel F Assignee) and
related on-site utilities, improvements, landscaping, lighting, parking and driveways.

Please note, however, that Sudberry has indicated a desire o proceed with development of the
Property in one complete phase and that nothing in the DDA would prohibit this from occuirring.

Pursuant to Section 33433 of the California Community Redevelopment Law, Keyser Marston
and Associates (KMA) prepared a Summary Report dated November 2011 for the conveyance
of the Property under the terms of the DDA, The Summary Report determined and the DDA
acknowledges that the public funds of the Former Agency proposed to be expended by the City
to acquire the Property, relocate its former tenants and demolish the existing structures, exceed
the Purchase Price to be paid by Sudberry for the Property. The difference between the
Purchase Price and funds expended, together with the funds allocated for construction of the
public improvements associated with the Project, constitutes a “Public Agency Subsidy”. The
Public Agency Subsidy is in consideration for the following:

¢ The construction by Sudberry andfor its Assignees of an approximately 46,200-square-
foot retail/commercial center on the Property in accordance with the DDA and permits
issued by the City;

o Sudberry's satisfactory construction of the proposed Public Improvements as detailed
below; and

e Sudberry's and/or Assignee’s maintenance and operation of the Project in accordance
with the Grant Deeds for the Property and the Agreements Containing Covenants to be
recorded concurrently with the conveyance of the Property to Sudberry.

The following are the essential ferms of the DDA:

¢ The City will self the Property to Sudberry for $1.00 and Sudberry will construct a
46,200-square-foot, privately-owned retail center containing 7 retail/lcommercial
buildings, and public improvements, including intersection improvements at Delaware,
Palm and State Route 75 and other improvements (public improvements to be paid for
by the City with approximately $2.2 million of Former Agency tax-exempt bond funds,
some of which has already been spent by the City to start preparing plans).

¢ As a component of the Purchase Price for the Property, the City will receive 1.5% of the
gross sales price from the first arm's-length sale of each portion of the Property by
Sudberry {defined in the DDA as the Participation Component), in any number of
transactions over any period of time, if any, excluding the sale of Parcel A and Parcel F
upon certain conditions including, without limitation, if Sudberry conveys these parcels
for development by an end user in accordance with the terms of the DDA. However,
except as otherwise exempted from the Participation Component, if Sudberry constructs
the Vertical Improvements on Parcel F, and subsequently sells Parcel F, the gross sales
price from such sale shall be subject to the 1.5 % Participation Component.

* No City general funds are obligated for development of the Project. To the extent that
the City has any financial obligation to Sudberry, that financial obligation is limited solely
to Former Agency funds including tax allocation bond proceeds as specified in the bond

5




issuance related documents and that have been pledged and paid to the City by the
Former Agency pursuant to the Cooperation Agreement. Accordingly, the City is not
committed under the terms of the agreement to expend or commit to expend monies
from its general fund to satisfy any of the obligations set forth in the DDA.

Sudberry has 28 months from execution of the DDA to satisfy the Phase 1 conditions,
the close of escrow and start of construction. Sudberry has 33 months from the
conveyance date to complete the construction of Phase 1. The City’s "right of reverter”
in connection with the Property is exercisable as to any uncompleted Parcels if the City
terminates DDA for uncured default after close of escrow but before completion of
construction.

Sudberry will assign its rights under the DDA for Parcel A to an end user who will be
required to construct and open an approximately 14,800-square-foot grocery or
supermarket, in accordance with all DDA requirements.

The City will have an option to re-purchase Parcels E, F and G for $1.00 if the Phase 2
Closing does not occur within 51 months of the effective date of the Agreement. The City
will remove the Option Agreement secured by Parcels E, F and G when Sudberry meets
all conditions precedent to the start of Phase 2. Specifically, prior to the Phase 2
Closing, Sudberry will submit to the City evidence of binding commitments from the
Parcel F assignee for the construction and operation of a 5,000- to 15,000-SF retail
store, if applicable, and commitments from tenants to lease space in Parcels E and G, if
any.

Subject to the conditions precedent set forth in Section 219.e. of the DDA, the City has
agreed to pay fo or for the benefit of or reimburse Sudberry for the cost of designing,
permitting, constructing and installing certain public improvements described in Section
219.c. of the DDA, not to exceed the amount of $2.2 million. Prior to the Effective Date
of the DDA, the City incurred and disbursed to Project Design Consultants a portion of
that amount for the preparation of plans for the subject public improvements, which has
been estimated to be $43,152. Promptly following the mutual execution of a Disbursed
Funds Memorandum by the City and Sudberry, the City is required to open a
construction escrow account and deposit into the escrow account the sum referenced as
the Initial Deposit equal to the amount by which $200,000 exceeds the previously
disbursed funds, plus an additional $100,000 for Developer's costs with site preparation
design work pursuant to the Memorandum of Agreement Regarding Ninth Street
Improvements and Funding for Site Preparation Design Work (discussed below). As a
condition precedent to the disbursement from escrow of any portion of the Initial Deposit,
the City, Sudberry and the escrow agent shall execute a Disbursement Agreement.
Thereafter, upon satisfaction of all conditions precedent set forth in Section 219.e. of the
DDA, the City shall deposit into the escrow account the balance of the remaining public
improvement funds for disbursement in accordance with the Disbursement Agreement.
These funds will be used first for the Intersection Improvements at
Delaware/Palm/Highway 75. To the extent the Highway 75 Intersection improvements
cost less than $2.2 million; the balance of the $2.2 million will be disbursed to reimburse
Sudberry for a portion of the cost of the other public improvements.

It should be noted that the funds to be used for the public improvements are 2010
Former Agency tax-exempt bond proceeds and that the expenditure of these proceeds
toward the Project were included for this purpose in the First Recognized Obligation
Payment Schedule (ROPS) for the period of January 1, 2012 to June 30, 2012 which
was approved by the Successor Agency and the Oversight Board and not disputed by
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the State Department of Finance. Additionally, the official Bond Statement and the
Certificate Regarding Use of Proceeds associated with that bond issuance specifically
identify “Palm Avenue Corridor Improvements” as one of the projects to be carried out
with the bond proceeds.

Public Improvements

The Public Improvements associated with the Project consist of the design, permitting,
constfruction and installation of the work reflected on the construction drawings, subject fo
approval by the City, for the Public Improvements, including without limitation, the following, all
of which shall meet all applicable City standards:

(a) The intersection improvements at Delaware, Palm Avenue/State Route 75 (defined in
the DDA as the "Highway 75 Access Improvements”) inciuding, without fimitation, the
following:

» Removal of existing median and pavement between Palm Avenue/State Route 75
and the Property entrance;

» Removal of existing curb/gutter, median and pavement along the southern side of
Palm Avenue/State Route 75, between 7" Street and State Route 75;

+ Construction of new curb/gutter, pavement and median on Palm Avenue/State
Route 75 between 7" Street and State Route 75;

+ Installation of landscaping and irrigation and storm water treatment “garden”;
¢ installation of new street lights; and
¢ Any other Cal-Trans requirements relating to the foregoing public improvements.

(b) Moving of traffic signals and interconnection of traffic signals and construction of curbs,
gutters, sidewalks and landscaping on Palm Avenue and 9" Street;

{c) All existing and proposed utilities within the boundary of the Property, or within any
public right-of-way abutting the boundary shall be placed underground {conversion) to
the reasonable satisfaction of the City Engineer. Sudberry is responsible for complying
with the requirements of and making such arrangements with each serving and impacted
utility company for the conversion or additional installation of such facilities (defined in
the DDA as the “Underground Utilities™),

(d) Removal and replacement of the concrete alley at the south end of the Property to the
reasonable satisfaction of the City Engineer, including the adjustment to grade and/or
replacement of all utility covers in such alley. The concrete section shall be designed to
support the imposed load of fire apparatus to withstand a minimum 95,000 pound
vehicle load (defined in the DDA as the “Alley Improvements™); and

(e} The existing traffic signal pole signaling left turns from Westbound Silver Strand
Boulevard to Palm Avenue shall be removed and replaced to the reasonable satisfaction
of the City Engineer (defined in the DDA as the “New Traffic Signal”).

In addition to the above, the DDA also contemplated as a public improvement the resurfacing
and improvement of 9" Street between Paim Avenue and Donax Avenue, as required by the
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City as a condition of the approval of the Entitlements (defined in the DDA as the “Ninth Street
Improvements”). Shortly before the approval of the DDA on December 14, 2011, the City
awarded a contract for the Streets Phase 4/5 project which included the resurfacing of 9" Street
south of Palm Avenue/State Route 75 within its scope. Discussions with Sudberry at the time of
DDA negotiation led to the inclusion of the requirement in the DDA that Sudberry would be
responsible for the resurfacing and improvement of 9" Street between Palm Avenue/State
Route 75 and Donax Avenue during construction of the Project. However, the Supreme Court
ruling on December 29, 20191, and subsequent dissolution of the Redevelopment Agency on
February 1, 2012, raised concerns about the timing and coordination of the improvement of 9"
Street. Therefore, the City and Sudberry mutually agreed that the City would include the
resurfacing and improvement of 9" Street between Palm Avenue/State Route 75 and Donax
Avenue within the Streets Phase 4/5 project and, by execution of a Memorandum of Agreement
Regarding Ninth Street Improvements and Funding for Site Preparation Design Work dated
August 10, 2012 (MOA), eliminate this requirement from the DDA as a responsibility of Sudberry
(See Attachment 6). The 9" Street resurfacing and improvement work is currently under
construction and nearing completion as part of the Streets Phase 4/5 project. This resurfacing
and infrastructure project and its funding were included on the ROPS for the period of January
1, 2012 to June 30, 2012 and approved by the Successor Agency and Oversight Board and not
disputed by the State Department of Finance.

On August 10, 2012, the MOA was executed thereby removing the “Ninth Street Improvements”
from the DDA that would have required Sudberry to resurface and improve 9" Street between
Palm Avenue/State Route 75 and Donax Avenue. It should be noted, however, that, under the
terms of the DDA, all other public improvements on 9" Street (curb, gutter, sidewalk,
landscaping, lighting, etc.) will remain the responsibility of Sudberry. The MOA also allows up to
$100,000 of the City's $2.2 million to be used toward certain site preparation design work costs
incurred for preparation of plans for certain on-site improvements relating to the grading of the
Property and construction of infrastructure necessary for development of the Property.

The Property is located within the geographical area of the Palm Avenue/Commercial
Redevelopment Project (the "Project Area”). The Project complies with and furthers the goals
and objectives of the Redevelopment Plan for the Project Area approved and adopted by the
City Council of the City on February 6, 1996 by Ordinance No. 96-901, as subsequently
amended (the "Redevelopment Plan”} and the Project also furthers municipal and other public
puUrposes.

As stated above, in accordance with Section 34181(a) of the Dissolution Act, the Oversight
Board has the authority to approve and direct the Successor Agency to transfer ownership to
the appropriate public jurisdiction of all assets and property constructed and used for
governmental purposes. In this regard, the public improvements that are to be funded pursuant
to the DDA and constructed as part of the Project will be publicly-owned by the City when
completed. Because of the nature of these public improvements, the City is the most
appropriate public jurisdiction to own these public improvements. The public improvements,
once completed, will benefit the Project Area by helping to eliminate blight and by serving as a
catalyst by providing an incentive for future private development and investment, thereby
contributing to the removal of economic blight. Further, the public improvements, once
completed, will enhance the public right-of-way and replace and construct public improvements
that are currently inadequate or non-existent and provide improved pedestrian access to public
and private properties.

As the result of current economic conditions, it would not be feasible to fund the public
improvements with any other funds that are or will become available to the City in the
foreseeable future except for the funds currently committed to the City by the Former Agency
under the Cooperation Agreement. Therefore, no other reasonable means of financing the
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public improvements associated with the Project are available to the City or to Sudberry.
Further, the use of the tax-exempt bond proceeds toward the uses proposed by the DDA is
consistent with the covenants and requirements set forth in the 2010 bond issuance covenants
and related documents for the purposes for which the bonds were issued by the Former Agency
and for the tax exempt status of said bonds.

As stated above, the funds for these improvements were included in the First Recognized
Obligation Payment Schedule (ROPS) for the period of January 1, 2012 to June 30, 2012 and
were approved as an enforceable obligation by the Successor Agency and the Oversight Board
and were not disputed by the State Department of Finance.

FISCAL IMPACTS/ECONOMIC BENEFITS:

Financial/Re-Use Analysis and Proposed Purchase Price

Acquisition of the Property was completed in February 2009 and was purchased with a
combination of Former Agency and City funds. At the time of approval of the DDA, the City
Council was required to make the finding, pursuant to the California Community Redevelopment
Law, that the price to be paid for the Property by Sudberry would not be less than either of the
following:

(1) the fair market value at highest and best use under the Redevelopment Plan, or

(2) the fair re-use value, taking into account the uses, covenants, conditions, and
development costs required by the DDA.

The Summary Report prepared by KMA, determined that finding (2) could be made.
Specifically, the estimated compensation of $1 for the sale of the Property and the fair re-use
value of the Property was determined to be negafive $50,000. The Summary Report provided
further justification for the Former Agency’s financial participation in the Project. The
compensation to the City is lower than the fair market value at its highest and best use for the
following reasons:

o The DDA imposes a covenant on the use of the Property so that it can only be used for
the development and operation of a retail center, generally consistent with the
information submitted as part of Sudberry’s proposal to the City.

« The DDA imposes a covenant on the use of Parcel A for the construction and operation
of a neighborhood market, and that it must be opened and operated for at least one
day.

+ The DDA imposes the obligation on Sudberry and its contractors to comply with
applicable governmental requirements, including (to the extent applicable) the payment
of State prevailing wages during construction.

» Sudberry is required by the DDA to develop a first class, signature commercial/retail
development that incorporates high quality features. Moreover, Sudberry is required
by the DDA to adhere to the Schedule of Performance contained in the DDA,
notwithstanding current market and financing conditions for new commercialiretail
development,

¢ The DDA includes an Option Agreement that enables the City the right to take back Parcels
E, F and G if Sudberry fails to meet the conditions precedent to start Phase 2 of the
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Project. As a result, Sudberry will be unable to obtain financing secured by Property 2
until these conditions have been met.

¢« The DDA imposes, as part of the Purchase Price, the obligation on Sudberry to pay to
the City 1.5% of the gross sales price from the first arm’s length sale of each portion of
the Property by Sudberry, excluding the sale of Parcel A and Parcel F upon certain
conditions including, without limitation, if the Developer assigns these parcels to another
entity pursuant to the terms of the DDA,

Recently, an appraisal of the Property was conducted on behalf of the Successor Agency. The
results of the appraisal, dated July 10, 2012, took into consideration the approved entitlements
for the Property, the physical constraints of the Property and the conditions upon which the City
wouid approve any future development of the Property. Given this information, the Property
was determined to have “nominal value”. That is, due to the significant required on- and off-site
improvement costs necessary to prepare the Property for development, together with the costs
necessary to provide adequate access to the Property, and the costs to prepare the Property for
development, the costs would exceed the Property's potential value (See Attachment 7, which
contains a summary of this appraisal). As such, development of the Property pursuant to the
terms of the DDA would benefit not only the City, but also the State and other affected taxing
entities as further detailed below and should be pursued as the best viable option for long-term
economic benefit to all faxing entities.

Further, as indicated in the appraisal, San Diego County's retail market is still experiencing the
impact of the market recession although a few projects are moving forward, and retail and office
rents remain soft. Additionally, as indicated in the appraisal, experts have agreed that San
Diego County's office market will likely continue at a slow pace over the next few years as
recovery from the recession occurs. Therefore, it is a tremendous benefit to the State and other
affected taxing entities, including the City, to have available for immediate development the
currently vacant Property into the economically productive Project as described in the DDA.

In order to assess the economic benefit of the Project as described in the DDA that the State
and other affected taxing entities, including the City, would derive from the development of the
Project on the Property in accordance with terms of the DDA, KMA carried out a detailed
analysis of the Project. The analysis resulted in the following tax projections:

Sudberry Proceeds with Approved Development Under DDA

City of K-14
Csa\tl?ifsrg:a Cou B% o; San Imperiai TransNet School Total
g Beach Districts
Annual Sales Tax $700,000 - $112,000 $56,000 - $868,000
Annual Property Tax - $32,000 $26,000 - $63,000 $121,000
Total Annual Sales &
Property Tax $700.000 $32,000 $138,000 $56,000 $63,000 $989,000

It should be noted that the above table includes only the largest affected taxing entities and
does not include those receiving less than 0.50% of the 1.0% property tax. According to the
KMA analysis, if the Project is developed on the Property by Sudberry under the terms of the
DDA, the Project would have an overall assessed value of approximately $12,290,000 and
would generate estimated annual taxable sales of approximately $11,196,000. This, in turn,
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would generate annual property tax of approximately $121,000, with more than 50% ($63,000)
going to the South Bay Union, Sweetwater Union and Southwestern Community College
districts and would generate approximately $868,000 of annual sales tax, with over 80%
($700,000) going to the State of California.

Beyond the direct economic benefits of the Project, KMA alsc analyzed the potential impacts to
employment if the Project is constructed on the Property under the terms of the DDA. Based
upon this analysis, it is estimated that the development of the Project on the Property would
create both short-term construction and long-term permanent employment opportunities as
follows:

Sudberry Proceeds with New Development

Total Impact of

Direct Impacts Construction Inciuding
of Construction Direct, Indirect and
Induced Impacts

Economic Impacts of Construction:

Economic Output $12.5 million $17.0 million
Payroll $3.9 million $5.3 million
Employment (during one year construction period) 68 workers 98 workers

Permanent Employment:
Project Description
Employment @

Total Permanent Jobs (FTEs)

46,200 square feet of development
3.00 jobs/1,000 square feet

139 jobs

A more detailed description and analysis of these employment impacts are contained in
Attachment 8 to this staff report. Generally speaking, the analysis provided by KMA determined
that, assuming a one-year construction period, the development of the Project on the Property
under the terms of the DDA would generate approximately 68 construction jobs with another 30
construction-related positions for a total of 98 short-term jobs during construction. The analysis
further determined that development of the Project on the Property under the terms of the DDA,
consisting of 46,200 square feet of commercial/retail development, would yield approximately
139 full-time jobs. It is also important to note that these employment impacts would create
additional economic benefits to both the State and Federal governments in the form of income
and other taxes. Additional analysis by KMA estimates the resulting State Income Tax
generation during construction of the Project as follows:
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Estimate of State Income Tax From Construction Employment

Direct Indirect Total
Construction | Construction
Average Annual Construction Employment {(person years) 56 12 68
Average Pay $52,000 $83,000
Total Income Tax Rate $2.910,000 $968,000 $3,878,000
California income Tax Rate 9.3% 9.3% 9.3%
Number of Years to Construct 1.0 Year 1.0 Year 1.0 Year
Total State income Tax During Construction Period $271,000 $90,000 $361,000

Additionally, beyond these economic benefits, at today’s rates, the Project would also generate
school fees in the amount of $22,236 to the Sweetwater Union High School District and $6,930
to the South Bay Union School District.

Based upon this analysis, the State would receive the greatest benefit both during construction
($361,000 in State Income Tax) and during operation of the Project ($700,000 in annual retail
sales tax). The State would also benefit from State Income Tax generated from the estimated
139 fuil-time workers employed at the new shopping center. These figures, however, have not
been calculated.

SUMMARY:

Development of the Project on the Property in accordance with the terms of the DDA would
generate substantial short-term and long-term economic benefits not only to the City, but also to
the State and all other affected taxing entities. The Project is not only projected to generate an
annual and on-going flow of sales tax fo both the State and the City, but it will also generate
annual and on-going property tax to all affected taxing entities. Development of the Project on
the Property in accordance with the DDA wili also provide significant State and Federal
economic benefits from income taxes generated through construction-related and full-time jobs
both during construction and from the long-term operation of the Project. An appraisal dated
July 10, 2012, determined that, given the significant physical and other constraints necessary to
prepare the Property for development, the Property has "nominal valug”. Given this nominal
value, the economic benefits derived from development of the Project on the Property by
Sudberry in accordance with the terms of the DDA would far surpass what might be obtained by
sale of the Property in its current condition. In fact, given the afore-mentioned physical
constraints of the Property, together with the lengthy and expensive entitlement process any
future owner of the Property would have to pursue, it is likely that the Property would not be
developed for another several years at least, resulting in no short-term economic benefits and
little to no long-term economic benefits. Finally, what should not be overlooked is the potential
catalytic benefit this type of development can have throughout the City. Projects of this size and
quality typically result in improvements to adjacent and nearby properties. To that end,
speculation and interest in nearby properties has already been noted as have inquiries by other
existing and potential property owners eager to see this Property developed and the Project
constructed as contemplated by the DDA,

12




ENVIRONMENTAL DETERMINATION:

A Mitigated Negative Declaration (MND) was prepared for the Project, routed for public review
and submitted to the State Clearinghouse (SCH #2011111018) for agency review pursuant to
the provisions of the California Environmental Quality Act (“CEQA"). The City Council of the
City approved and certified the information contained in the Final MND for the Project on
December 14, 2011, which included mitigation measures that will avoid or reduce all potentially
significant environmental effects to below a level of significance. This activity has been
determined to be adequately addressed in the Final MND for the Project, and there is no
substantial change in circumstances, new information of substantial importance, or project
changes which would warrant additional environmental review; therefore, no further
environmental review is required under the CEQA pursuant to State CEQA Guidelines Section
15162.

DEPARTMENT RECOMMENDATION:

Staff recommends that the Oversight Board to the Imperial Beach Redevelopment Agency
Successor Agency adopt Resolution No. OB-12-10 approving, among other actions:

(i) the terms of the DDA between the City and Sudberry

(ii) the sale and conveyance of the Property to Sudberry pursuant to the terms of the
DDA for development of the Project

(iii) the City's retention and ownership of certain public improvements constructed as
part of the Project; and

(iv) the City's transfer to the Successor Agency of the residual proceeds received
from the sale of the Property to Sudberry for the Successor Agency’s use and
distribution for approved development projects or to otherwise wind down the
affairs of the Former Agency pursuant to Section 34177(e) of the Dissolution Act.

CITY MANAGER/EXECUTIVE DIRECTOR’S RECOMMENDATION:

Approve Department recommendation.

Gregory@iédeﬂeputif/ Director/Assistant City Manager

Attachments:
1. Oversight Board Resolution No. OB-12-10
2. Disposition and Development Agreement Dated December 14, 2011 between the City

and Sudberry

3. Letter Agreement Dated March 15, 2012 between the City and Sudberry

4. Successor Agency Resolution No. SA-12-15

5. City Council Resolution No. 2012-7243

6. Memorandum of Agreement between the City and Sudberry Regarding Ninth Street
Improvements and Funding for Site Preparation Design Work dated August 12, 2012

7. Summary of Property Appraisal Prepared By Robert Backer & Associates

8. Economic Benefits Analysis Prepared By KMA
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Attachment 1

RESOLUTION NO. OB-12-10

A RESOLUTION OF THE OVERSIGHT BOARD OF THE IMPERIAL BEACH
REDEVELOPMENT AGENCY SUCCESSOR AGENCY APPROVING A
DISPOSITION AND DEVELOPMENT AGREEMENT AND APPROVING THE
TRANSFER OF OWNERSHIP OF REAL PROPERTY, THE RETENTION AND
OWNERSHIP OF CERTAIN PUBLIC IMPROVEMENTS, AND THE TRANSER
OF RESIDUAL PROCEEDS FROM THE SALE OF REAL PROPERTY

WHEREAS, AB X1 26 (2011-2012 1* Ex. Sess.) (the “Dissolution Act"} was signed by
the Governor of California on June 28, 2011, making certain changes to the California
Community Redevelopment Law (Part 1 (commencing with Section 33000) of Division 24 of the
California Health and Safety Code) (the “Redevelopment Law"} and the California Health and
Safety Code (the “Health and Safety Code”), including adding Part 1.8 (commencing with
Section 34161} and Part 1.85 (commencing with Section 34170) (“Part 1.85") to Division 24 of
the Health and Safety Code; and

WHEREAS, on December 29, 2011, the California Supreme Court delivered its decision
in California Redevelopment Association v. Matosantos, finding the Dissolution Act largely
constitutional and reformed certain deadlines set forth in the Dissolution Act; and

WHEREAS, under the Dissolution Act and the California Supreme Court’s decision in
California Redevelopment Association v. Matosantos, all California redevelopment agencies,
including the Imperial Beach Redevelopment Agency (the "Former Agency”), were dissolved on
February 1, 2012, and successor agencies were designated and vested with the responsibility
of paying, performing and enforcing the enforceable obligations of the former redevelopment
agencies and winding down the business and fiscal affairs of the former redevelopment
agencies; and

WHEREAS, the City Council {the “City Council") of the City of Imperial Beach (the “City"}
adopted Resolution No. 2012-7136 on January 5, 2012, accepting for the City the role of
Successor Agency to the Former Agency (the “Successor Agency”) pursuant to Part 1.85 of the
Dissolution Act; and

WHEREAS, the Dissolution Act was amended when the Governor signed Assembly Bill
1484 (“AB 1484”) on June 27, 2012 (reference hereinafter to the Dissolution Act means
Assembly Bill X1 26 as amended by AB 1484), and

WHEREAS, under the Dissolution Act, each Successor Agency shall have an oversight
board with fiduciary responsibilities to holders of enforceable obligations and the taxing entities
that benefit from distributions of property taxes and other revenues pursuant to Health and
Safety Code Section 34188; and

WHEREAS, the oversight board has been established for the Successor Agency
(hereinafter referred to as the “Oversight Board”) and all seven (7) members have been
appointed to the Oversight Board pursuant to Health and Safety Code Section 34179. The
duties and responsibilities of the Oversight Board are primarily set forth in Health and Safety
Code Sections 34179 through 34181 of the Dissolution Act; and
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WHEREAS, the City has entered into that certain Disposition and Development
Agreement by and between the City and Sudberry-Palm Avenue LLC, a California limited
liability company (the “Developer”) dated December 14, 2011 {the "DDA") for the development
of (i) a privately owned “town center’ of new construction combining retail with commercial
space in a pedestrian-friendly environment, consisting of approximately 46,200 square feet of
building area in seven (7) buildings (designated as Parcels A through G), surface parking
consisting of 238 parking stalls, fandscaping, hardscaping, lighting, driveways, and related
improvements (defined in the DDA as the “Private Improvements”), and (ii) certain off-site public
improvements, including without limitation intersection improvements at Delaware Avenue, Palm
Avenue and State Route 75 and all associated improvements, curb, gutter, landscaping, traffic
signal, alley and undergrounding improvements required for the Project, and any other Cal-
Trans requirements (defined in the DDA as the “Public Improvements”), (the Private
Improvements and the Public Improvements are collectively defined as the “Project”); and

WHEREAS, the DDA pertains to that certain real property constituting two (2) parcels
(Parcel A - Assessor Parcel Number: 626-250-03, and Parce! B - Assessor Parcel Number 626-
250-04 Thru 06) and additional land vacated by the City comprising approximately 4.75 acres
located generally at the south side of Palm Avenue (State Route 75), between 7" Street and 9"
Street, Imperial Beach, California and (defined collectively in the DDA as the “Site”); and

WHEREAS, the DDA contemplates the disposition of the Site to the Developer for the
development of the Project pursuant to the DDA, and

WHEREAS, the DDA further contemplates the City's retention and ownership of the
Public Improvements to be constructed on and off the Site pursuant to the DDA, and

WHEREAS, the Site is located within the geographical area of the FPalm
Avenue/Commercial Redevelopment Project (the “Project Area”); the Project complies with and
furthers the goals and objectives of the Redevelopment Plan for the Project Area approved and
adopted by the City Council of the City on February 8, 1996 by Ordinance No. 96-901, as
subsequently amended (the “Redevelopment Plan”) and the Project also furthers municipal and
other public purposes; and

WHEREAS, Health and Safety Code Section 34177(h) provides, in pertinent part, that
the Successor Agency is required to expeditiously wind down the affairs of the Former Agency
pursuant to the Dissolution Act and in accordance with the direction of the Oversight Board; and

WHEREAS, Health and Safety Code Section 34177{e) of the Dissolution Act provides
that the Successor Agency shall dispose of assets and property of the Former Agency as
directed by the Oversight Board, provided, however, that the Oversight Board may instead
direct the Successor Agency to transfer ownership of certain assets pursuant to Section
34181(a) of the Dissolution Act; and

WHEREAS, Health and Safety Code Section 34181(a) of the Dissolution Act provides, in
pertinent part, that the Oversight Board has the authority to approve the disposition of assets
and property of the Former Agency; provided, however, the Oversight Board has the authority to
approve the transfer of ownership of certain assets constructed and used for governmental
purposes to the appropriate public jurisdiction pursuant to existing agreements relating to the
construction or use of such assets; and
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WHEREAS, the City is the appropriate public jurisdiction for ownership of the Public
Improvements pursuant to the DDA due to the nature of the Public Improvements that will be
developed as pant of the Project and constructed and used for governmental purposes, as
authorized pursuant to Health and Safety Code Section 34181(a); and

WHEREAS, Health and Safety Code Section 34181(e) provides, in pertinent part, that
the Oversight Board has the authority to approve the proposed actions if it finds such actions in
the best interests of the taxing entities; and

WHEREAS, consistent with the Oversight Board's authority to oversee the expeditious
wind down of the Former Agency’s fiscal and business affairs and the expeditious disposition of
Former Agency assets and propenties, the Oversight Board has the authority to approve the
proposed actions pursuant to Health and Safety Code Sections 34177(h), 34181(a), and
34181(e) of the Dissolution Act; and

WHEREAS, a Mitigated Negative Declaration (MND) was prepared for the Project,
routed for public review and submitted to the State Clearinghouse (SCH #2011111018) for
agency review pursuant to the provisions of the California Environmental Quality Act ("CEQA”).
The City Council of the City approved and certified the information contained in the Final MND
for the Project on December 14, 2011, which included mitigation measures that will avoid or
reduce all potentially significant environmental effects to below a level of significance. This
activity has been determined to be adequately addressed in the Final MND for the Project, and
there is no substantiai change in circumstances, new information of substantial importance, or
project changes which would warrant additional environmental review; therefore, no further
environmental review is required under the CEQA pursuant to State CEQA Guidelines Section
15162.

NOW, THEREFORE, BE IT RESOLVED that the Oversight Board of the Imperial Beach
Redevelopment Agency Successor Agency hereby finds, resclves, and determines as follows:

Section1:  The foregoing recitals are true and correct and are a substantive part of
this Resolution.

Section 2:  The Oversight Board hereby approves of the terms of the DDA.

Section 3:  The Oversight Board hereby approves of and directs the sale and
conveyance of the Site from the City to the Developer in accordance with
the terms and conditions set forth in the DDA, for the purpose of the
Developer developing the Project.

Section 4: The Oversight Board hereby approves the City's transfer to the
Successor Agency of the residual proceeds received from the sale of the
Site to the Developer for the Successor Agency's use and distribution for
approved development projects or to otherwise wind down the affairs of
the Former Agency pursuant to Health and Safety Code Section
34177(e).

Section 5:  The Oversight Board hereby approves of and directs the City’s retention
and ownership of the Public Improvements to be constructed on and off
the Site pursuant to the DDA.
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Section 6: The Oversight Board hereby acknowledges and agrees that the DDA
constitutes the existence of an enforceabie obligation pursuant to Part 1.8
and Part 1.85 of Division 24 of the Health and Safety Code for the
purposes of, without limitation, the disposition of assets previously owned
by the Former Agency.

Section 7:  The Oversight Board hereby authorizes and directs the Executive Director
of the Successor Agency, or his or her designee, and the City Manager,
or his or her designee, to take all actions and sign any and all documents
necessary to implement and effectuate the DDA and the actions
approved by this Resolution including, without limitation, approving
extensions of deadlines set forth in the DDA and the Schedule of
Performance (Attachment No. 5 to the DDA) as determined necessary by
the City Manager, or his or her designee, under the DDA, approving
amendments to the DDA and its Attachments as determined necessary
by the City Manager, or his or her designee, to effectuate the DDA,
executing documents on behalf of the Successor Agency and City
(including, without limitation, grant deeds and quitclaim deeds), and
administering the Successor Agency's and City's obligations,
responsibilities and duties to be performed pursuant to this Resolution,

Section 8: A Mitigated Negative Declaration (MND) was prepared for the Project,
routed for public review and submitted to the State Clearinghouse (SCH
#2011111018) for agency review pursuant to the provisions of the
California Environmental Quality Act ("CEQA"). The City Council of the
City approved and certified the information contained in the Final MND for
the Project on December 14, 2011, which included mitigation measures
that will avoid or reduce all potentially significant environmental effects to
below a level of significance. This activity has been determined to be
adequately addressed in the Final MND for the Project, and there is no
substantial change in circumstances, new information of substantial
importance, or project changes which would warrant additional
environmental review; therefore, no further environmental review is
required under the CEQA pursuant to State CEQA Guidelines Section
15162.

PASSED, APPROVED, AND ADOPTED by the Oversight Board of the Imperial Beach
Redevelopment Agency Successor Agency at its meeting held on the 12 day of September
2012, by the following vote:

AYES: Board of Directors:
NOES: Board of Directors:
ABSENT: Board of Directors:
ABSTAIN: Board of Directors:

CHAIRPERSON
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ATTEST:

JACQUELINE M. HALD, MMC
SECRETARY
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DISPOSITION AND DEVELOPMENT AGREEMENT

This DISPOSITION AND DEVELOPMENT AGREEMENT (this “Agreement”) by and
between the CITY OF IMPERIAL BEACH (“City”) and SUDBERRY-PALM AVENUEL, a
California limited liability company (“Developer”) is dated for identification purposes only as of
December _, 2011.. In this Agreement, each of the Developer and the City is sometimes
individually referred to as a “Party” and collectively as the “Parties”. For good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties hereby
agree as follows:

PART 1. SUBJECT OF AGREEMENT
SECTION 101 Purposes of this Agreement

a. The purpose of this Agreement is to effectuate the redevelopment plan for the
Palm Avenue/Commercial Redevelopment Project Area (the “Project Area”) which was adopted
by the City Council of the City of Imperial Beach (the “City Council”) on February 6, 1996 by
Ordinance No. 96-901, as subsequently amended (the “Redevelopment Plan”).

b. The City and the Imperial Beach Redevelopment Agency (“Redevelopment
Agency™) have entered into that certain Cooperation Agreement dated February 16, 2011 (the
“Cooperation Agreement”), pursuant to which the City has agreed to aid and cooperate with the
Redevelopment Agency in the planning, undertaking, construction or operation of redevelopment
projects in the Project Area in accordance with Section 33220 of the California Community
Redevelopment Law (California Health and Safety Code Section 33000 et seq., as it may be
amended from time to time) (the “Redevelopmerit Law”),

C. Pursuant to the Cooperation Agreement, among other things, the Redevelopment
Agency has granted to the City fee title to certain real property constituting an approximately 3.9
acre site in the Project Area, located generally at the south side of Palm Avenue (State Route 75),
between 7™ Street and 9™ Street (the “Site™), consisting of two properties, described below in this
Agreement and referred to as “Property 1” and “Property 2”, and the City has taken title to the
Site for purposes of aiding and cooperating with the Redevelopment Agency in the
redevelopment of the Site in accordance with the Redevelopment Plan.

d. Pursuant to the Cooperation Agreement, among other things, the City has agreed
to develop and construct certain public improvements for the purpose of aiding and cooperating
with the Redevelopment Agency in the redevelopment of the Site, including, but not limited to,
intersection improvements to allow vehicular access to the Site from State Route 75, and the
Redevelopment Agency has agreed to reimburse City for the public improvements from net
available tax increment, as defined in the Cooperation Agreement, including but not limited to
tax allocation bond proceeds (the “Cooperation Agreement Revenues”).
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e. As more fully described in this Agreement, below, the purposes of this Agreement
include providing for the following:

(1) the sale of the Site (consisting of Property 1 and Property 2, as defined
below) by City to Developer for an amount that is not less than the re-use value of the Site in
light of the terms and conditions of this Agreement and upon the satisfaction of conditions and
subject to the terms of this Agreement, below;

(i) Developer’s concurrent grant to the City of an option with respect to
Property 2 to ensure the timely redevelopment of Property 2 in accordance with this Agreement,
to be exercised by the City in accordance with the terms of this Agreement;

(iif)  construction of certain off-site Public Improvements (defined below) by
Developer, including the Highway 75 Improvements (defined below) and the Ninth Street
" Improvements (defined below), and payment to or for the benefit of or reimbursement to
Developer by City for the cost of the offsite imptrovements, using the Cooperation Agreement
Revenues; and

(iv)  Developer’s redevelopment of the Site with approximately 46,200 square
feet of retail/commercial space plus parking, landscaping and related improvements, as described
- in the Scope of Deveclopment and this Agreement, below, including:

(A) the preparation of building pads on Property 1 and Property 2 by
Developer (designated Parcels “A” through “G”, as depicted on the Site Map attached to this
Agreement as Attachment No. 1);

(B) the construction by Developer of retail/commercial buildings on
Parcels “B”, “C” and “D” (as defined below) and, if Developer elects to do so, on Parcel “E” and
Parcel “G”, and, if Developer elects to do so, on Parcel “F” (in lieu of the assignment and
conveyance described in clauses (E) and (F) of this paragraph (iv), below);

(C)  the assignment by Developer to the Approved Parcel “A” Assignee
of Developer’s rights and obligations under this Agreement as to Parcel “A”;

(D)  the further conveyance by Developer (by sale, ground lease or
other conveyance) of Parcel “A” to, and the construction of a retail/commercial building on
Parcel “A” by, the Approved Parcel “A” Assignee;

(B) if applicable, the assignment by Developer to the Approved Parcel
“F Assignee of Developer’s rights and obligations under this Agreement as to Parcel “F”; and

(F) if applicable, the further conveyance by Developer (by sale,
ground lease or other conveyance) of Parcel “F” to, and the construction of a retail building on
Parcel “F” by, the Approved Parcel “F” Assignee.
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f. The Parties to this Agreement acknowledge that the public funds expended by
City and the Redevelopment Agency to acquire and clear the Site and relocate the former
occupants from the Site exceed the Purchase Price (such differential plus the Remaining Public
Improvement Funds (defined below) plus the cost of the Ninth Street Improvements being
referred to herein as the “Public Subsidy™). The Public Subsidy shall be in consideration for the
following: (i) the construction by Developer and/or its Assignees of an approximately 46,200
square foot retail/commercial center on the Site (“the Project™), in accordanee with all the terms
and conditions of this Agrcement and any permits for development issued by the City; (ii)
Developer’s satisfactory construction of the Public Improvements required to be constructed
under this Agreement, including the Public Improvements described in Section 219.a. and the
Ninth Street Improvements; and (iii) Developer’s and/or its Assignees’ maintenance and
operation of the Project in accordance with the Grant Deed for the Site and the Agreement
Containing Covenants to be recorded concurrently with the conveyance of the Site to Developer,

g. The development and use of the Site pursuant to this Agreement, and the
fulfillment generally of this Agreement, are in the vital and best interests of the City of Imperial
Beach and the health, safety, and welfare of its residents, and in accord with the public purposes
and provisions of applicable federal, state, and local laws and requirements.

h. As provided in California Health and Safety Code Section 33437.5, this
Agreement is entered into for the purpose of redeveloping the Site and not for speculation in
landholding.

i. The Partics to this Agreement hereby acknowledge that they will each obtain
valuable benefits from this Agteement and that, in entering into this Agteement, each Party is
relying on the obligation of the other Party to perform under this Agreement.

3 The City acknowledges that performance by Developer of its obligations and the
development and use of the Site pursuant to this Agreement will further the purposes set forth in
the Redevelopment Law by helping to remedy and prevent the recurrence of the physical and
economic conditions of blight that existed and currently exist in the Project Area, generating
construction jobs in the development of the Project and permanent jobs in its operation,
providing fresh food choices and other retail and commercial opportunities to people who live
and work in and around the Project Area, and encouraging further private investment that will
benefit the entire Project Area,

k. Developer acknowledges that performance by the City of its obligations pursuant
to this Agreement will provide to Developer and its principals significant and valuable financial
benefits and that City’s performance of these obligations is in consideration of Developer’s
compliance with the requirements of this Agreement in the development, construction, operation
and use of the Project.

. The Parties hereby acknowledge that the recitals of fact contained in this Section
101 are true and correct.
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SECTION 102 City’s Role in Transaction

a. The Parties acknowledge and agree that: (i) on or about March 10, 2011, the
Imperial Beach Redevelopment Agency transferred to the City fee title ownership of the Site by
recorded grant deed, and (ii) through an assignment agreement executed in connection with such
property transfer, the Redevelopment Agency assigned to the City, and the City assumed, all of
the Redevelopment Agency’s rights, title, interest and obligations under all assets, agieements,
confracts, permits and entitlements, and other documents relating directly or indirectly to the use,
management, repair, maintenance, development and operation of the Site.

b. Notwithstanding any provision of this Agreement to the contrary, if, prior to the
conveyance of the Site to Developer pursuant to this Agreement, the Redevelopment Agency’s
prior transfer of the Site to City is nuilified, rescinded or invalidated for any reason whatsoever,
then it is understood and agreed that (i) fee title to the Site shall automatically re-vest in the
Imperial Beach Redevelopment Agency (or its applicable successor, which may include the
City), and (ii) all assets, agreements, contracts, permits and entitiements, and other documents
previously assigned from the Redevelopment Agency to City relating to the Site shall
automatically be re-assigned to the Redevelopment Agency (or its applicable successor, which
may include City) and it is the intention of the Parties that, to the extent authorized by law, the
Redevelopment Agency shall fulfill all obligations of the “City” pursuant to this Agreement;
however, if, following the conveyance of the Site to Developer pursuant to this Agreement, the
Redevelopment Agency’s prior transfer of the Site to the City is nullified, rescinded or
invalidated for any reason whatsoever, then it is the intention of the Parties that the conveyance
to Developer shall not be affected and the Redevelopment Agency shall be entitled to exercise all
of the rights and shall be obligated to perform all of the obligations of the “City” hereunder.

c. Developer acknowledges and agrees that to the extent that the City has any
financial obligation to Developer pursuant to this Agreement, such financial obligation is and
shall be a special limited obligation, payable solely from the funds that have been transferred or
pledged by the Redevelopment Agency to the City, and allocated for the Public Improvements
and the Ninth Street Improvements, pursuant to the Cooperation Agreement (defined in
paragraph b, of Section 101, above), and is not and shall not be a pledge of or obligation payable
through the City’s general fund. Accordingly, nothing in this Agreement shall require or be
deemed to require the City to expend or commit to expend monies from its general fund to
satisfy any of the obligations set forth in this Agreement.

d.  City agrees to exercise its rights and carry out its obligations under the Cooperation
Agreement in a manner reasonably designed to carry out the Project and the Public
Improvements described in this Agreement, including but not limited to not taking any action
under the provisions of the Cooperation Agreement permitting City and Redevelopment Agency
to modify the list of projects and amount of funds committed to various projects in such a way as
- o adversely affect City’s obligations under this Agrecment.

€. Subject to the provisions of Section 512.b., by execution of this Agrcement,
Developer hereby waives, releases and discharges the City and the Imperial Beach

4
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Redevelopment Agency (“Agency”), and their respective members, officers, employees, agents,
contractors and consultants, from any and all present and future claims, demands, suits, legal and
administrative proceedings, and from all liability for damages, losses, costs, liabilities, fees and
expenses (including, without limitation, attorneys’ fees) arising out of or in any way connected
with the City’s inability to meet its financial or other obligations under this Agreement as a result
of State action with respect to Assembly Bill (“AB”) x1 26 and AB x1 27 which were passed by
the State Legislature on June 15, 2011 and signed by theaGovernor on June 28, 2011 and any
future or current litigation related thereto, including California Redevelopment Association v.
Matosantos (S194861). Notwithstanding Part 5 of this Agreement, the City’s failure to meet its
financial or other obligations under this Agreement as a result of State action with respect to AB
x1 26 and AB x1 27 and any future or current litigation related thereto, including California
Redevelopment Association v, Matosantos (S194861), shall not constitute a default by the City
under this Agreement.

Developer acknowledges that it is aware of and familiar with the provisions of Section 1542 of
the California Civil Code, which provides as follows:

“A general release does not extend to claims which the creditor does not know or suspect
to exist in his or her favor at the time of executing the release, which if known by him or her
must have materially affected his or her settlement with the debtor™.

To the extent of the release set forth in this Section 102.d., Developer hereby waives and
relinquishes all rights and benefits which it may have under Section 1542 of the California Civil
Code.

SECTION 103 Definitions

For purposes of this Agreement, the following capitalized terms shall have the following .
meanings: =

“Acceptance and Maintenance Agreement” shall mean an Acceptance and Maintenance
Agreement for Public Improvements substantially in the form attached to this Agreement as
Attachment No. 17, which is incorporated herein by this reference.

“Acquisition and Development Costs” means properly documented costs incurred by
Developer in connection with the acquisition of the Site and the entitlement, design, financing
and construction of the Improvements, as set forth in the Project Budget.

“Affiliate” means (1) any Person directly or indirectly controlling, controlled by or under
common control with ancther Person; (2) any Person owning or controlling ten percent (10%) or
more of the outstanding voting securities of such other Person; or (3) if that other Person is an
officer, director, member or partner, any company for which such Petson acts in any such capacity.
The term “control” as used in the immediately preceding sentence, means the power to direct the
management or the power to control election of the board of directors. It shall be a presumption
that control with respect to a corporation or limited liability company is the right to exercise or
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control, directly or indirectly, more than fifty percent (50%) of the voting rights attributable to the
controlled corporation or limited liability company, and, with respect to any individual,
partnership, trust, other entity or association, control is the possession, indirectly or directly, of the
power to direct or cause the direction of the management or policies of the controlled entity. It
shall also be a presumption that the manager of a limited liability company controls such limited
liability company.

P
SRR

“Agreement” shall mean this Disposition and Development Agreement,

“Agreement Containing Covenants” shall mean an instrument substantially in the form
attached to this Agreement as Attachment No. 9, which is hereby incorporated herein by this
reference.

“Approved Parcel “A” Assignee” shall mean, in the event of an assignment of this
"> Agreement as to Parcel “A” by Developer and conveyance of Parcel “A” to the Assignee, the
following: (i) Fresh & Easy Property Company LLC, a Delaware limited liability company; (ii)
an Affiliate of Tesco ple; or (iii) another City-approved grocery store developer/end-user of
Parcel “A”.

“Approved Parcel “F” Assignee” shall mean, in the cvent of an assignment of this
. Agreement as to Patcel “F” by Developer and conveyance of Parcel “F” to the Assignee, the
following: (i} the Assignee approved by the City; (ii) an Affiliate of the Assignee; or (iii) another
City-approved developer/end-user of Parcel “F”,

“Approved Plans” shall mean the Plans approved by the City pursuant fo Section 306 of
this Agreement.

“Approved Title Conditions” shall have the meaning set forth in Section 205.c. of this
Apreement,

“Assignee” shall mean any Person to whom or to which Developer assigns its interests in
this Agreement as to all or any portion of the Site, which assignment shall be subject to the
approval of City as provided in this Agteement, which shall include, without limitation, the
Approved Parcel “A” Assignee, which is hereby approved by City, and the Approved Parce] “F”
Assignee.

“Assignment and Assumption Agreement” means an instrument to be negotiated and
executed by Developer, the Parcel “A” Assignee and City as a condition precedent to the Phase 1
Closing (defined below), and the Developer, the Parcel “F” Assignee and City as a condition
precedent to the Phase 2 Closing (defined below), by which Developer shall assign to such
Assignee, and such Assignee shall assume, certain rights and obligations of the Developer
pursuant to this Agreement as to Parcel “A” and Parcel “F”, respectively, which shall be subject
to the approval of the City Manager on behalf of the City, in his or her sole discretion {which
phrase, as used in this Agreement (and the related documents being executed in connection
herewith) shall mean without the requirement of any additional approval or consent by the City
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Council - but does not affect the obligation of the City Manager to act reasonably in granting
such approval.

“Building Pads” shall mean the foundations, platforms and structural forms necessary for
the construction of the markets, shops and retail buildings to be constructed on the Site, and shail
include Building Pads “A” through “G” inclusive, as shown on the Site Map.

RS 8 4
“Building Permit” shall mean all grading and building permits required to be obtained
from the City for the construction of the Improvements.

“Business Day” means a week day, and shall specifically exclude those days described in
California Civil Code Section 7.1, as amended from time to time.

“CC&R’s” shall have the meaning set forth in Section 407 of this Agreement.

“City” means the City of Imperial Beach, California, and any assignee or successor to its
rights, powers and responsibilities.

“City Deed of Trust” shall mean the instrument substantially in the form attached to this
Agreement as Attachment No. 16, which is hereby incorporated herein by this teference, to be
recorded against the Site (with the exception of Parcel “A”) at the Close of Escrow, and released
from Parcel “F” if and as provided in Section 201, below.

“City Manager” refers to the City Manager of the City of Imperial Beach or his or her
designee.

“Close of Escrow” shall mean the escrow closing for the sale of the Site to Developer
pursuant to Section 202 of this Agreement.

“Closing” shall mean either of the following (as defined herein): (a) the Phase 1 Closing;
and (b) the Phase 2 Closing, as applicable and as the context may require.

“Completion” means the completion of construction of the Jmprovements as required by
all the requirements of this Agreement, evidenced by the occurrence of all of the following:

(1) Either of the following; (a) for any Private Improvements, the issuance by the
City of a certificate of occupancy; or (b) for any Public Improvements, the execution and
tecordation of an Acceptance and Maintenance Agreement (as defined in this Agreement);

(2) recordation of a Notice of Completion by Developer, its Assignee or
contractor relating to the Improvements;

(3) certification or equivalent by the project architect that construction of the
Improvements (with the exception of minor “punch-list” items) has been completed in a good and
workmanlike manner and substantially in accordance with the approved plans and specifications;
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(4) payment, seftlement or other extinguishment, discharge, release, waivet,
bonding or insuring against any mechanic’s liens that have been recorded or stop notices that have
been delivered; and

(5) completion to the reasonable satisfaction of the City Manager of development
of the Site (or portion thereof within, or directly serving, the applicable Phase) in accordance with
this Agreement, the Scope of Development and plans approved by the City pursuant to this
Agreement.

Completion shall occur by Phase, so that the Completion of Phase 1 is sometimes referred to as the
“Phase 1 Completion” and the Completion of Phase 2 is sometimes referred to as the “Phase 2
Completion”. Notwithstanding the foregoing, Completion may also occur Parcel by Parcel.

“Construction Lender” means the maker of any Construction Loan or beneficiary of any
Construction Loan Deed of Trust,

“Construction Loan means a Source of Financing in the form of a loan made to the
Developer or an Assignee for construction of the Improvements, secured against one or more
Parcels, by a Construction Loan Deed of Trust.

“Construction Loan Deed of Trust” means a deed of trust securing a Construction Loan.

“Conversion” means the date upon which a Construction Loan is converted to (or
refinanced with) a Permanent Loan.

“Cooperation Agreement Revenues” shall mean the revenues transferred or pledged by
the Redevelopment Agency to the City and allocated for payment of the Public Improvement
Costs and Ninth Street Costs pursuant to the Cooperation Agreement, described in Section 101.c.
of this Agreement, which shall include but not be limited to tax allocation bond proceeds.

“Developer” shall have the meaning set forth in the Preamble to this Agreement and
Section 107 of this Agreement.

“Developer Equity” shall mean any Source of Financing needed to pay Acquisition and
Development Costs that is provided by Developer and not secured by a deed of trust on the Site
or any portion thereof.

“Developer’s Title Policy” shall have the meaning set forth in Section 211 of this
Agreement,

“Effective Date” means the date, after this Agreement shall have been executed by the
Developer and approved by the City Council in accordance with the procedure set forth in
California Health and Safety Code Section 33433, that this Agreement is executed on behalf of
the City, which date shall be the latest date set forth on the signature page of this Agreement.
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“Entitlements” shall mean all applicable land use approvals and all conditions of
approval, legally required by the City of Imperial Beach or other governmental authority as a
condition of subdivision of the Site, development of the Project and construction of the
Improvements in accordance with this Agreement, including, without limitation, a Map and
Building Permits.

“EnvironmentalIndemnity” means an instrument that is mutually acceptable in form and ..
substance to the Developer and City Manager, an example of which is attached to this -

Agreement as Attachment No. 10, which is incorporated herein by this reference (but which
example has not been approved as to form and substance by either City or Developer and is not
intended as binding on either Party — with each Party reserving the right to negotiate and agree,
in good faith, upon the final form and substance of such instrument).

“Escrow Agent” means Chicago Title Company or another escrow agent mutually
acceptable to the City and Developer.

“Excess Funds™ shall have the meaning set forth in Section 219.¢.3. of this Agreement.

“Final Construction Drawings” shall have the meaning set forth in Section 305 of this
Agreement.

“Force Majeure Delay” shall have the meaning set forth in Section 602 of this
Agreement. :

“General Instructions” shall have the meaning set forth in paragraph k. of Section 202 of
this Agreement.

“Grant Deed” means an instrument by which the City shall convey title to one or more
Parcels to Developer, that is mutually acceptable in form and substance to the Developer and
City Manager, an example of which is attached to this Agreement as Attachment No. 8§, which is
hereby incorporated by this reference (but which example has not been approved as to form and
substance by either City or Developer and is not intended as binding on either Party — with each
Party reserving the right to negotiate and agree, in good faith, upon the final form and substance
of such instrument).

“Hazardous Substances” shall have the meaning set forth in paragraph a.l. of Section
216 of this Agreement.

“Horizontal Improvements” shall mean the public improvements and utilities required to
be constructed or installed by Developer on or in connection with the development of the Site
and Site preparation in anticipation of construction of Vertical Improvements, as provided in the
Scope of Development, Approved Plans and Entitlements for the Project, not including the
Vertical Improvements.

“Improvements” shall collectively refer to the commercial retail shopping center to be
constructed on the Site, consisting of the Horizontal Improvements and Vertical Improvements
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more particularly described in the Scope of Development, and including the Private
Improvements and the Public Improvements.

“Increased Costs” shall have the meaning set forth in Section 311 of this Agreement.

“Instrument Terminating Option” shall mean an instrument that is mutually acceptable, in
form and substange, to the Developer and City Manager, a sample of which is attached.te. the
Option Agreement as Exhibit “D”, which shall be recorded against Property 2 upon the Phase 2
Closing (but which example has not been approved as to form and substance by ecither City or
Developer and is not intended as binding on either Party — with each Party reserving the right to
negotiate and agree, in good faith, upon the final form and substance of such instrument),

“Insurance Policies™ shall have the meaning set forth in Section 309 of this Agreement,

“Legal Description” means the legal description of the Site attached to this Agreement as
Attachment No. 2. :

“Manager” means Sudberry Development, Inc., a California corporation, its successors
and assigns.

“Map” shall mean a final subdivision map meeting the requirements of the California
Subdivision Map Act and all applicable City of Imperial Beach ordinances, which shall be in
recordable form and which shall, inter alia, define Parcels “A”, “B”, “C”, “D”, “E”, “I”* and “G”
as separate legal lots.

“Memorandum of Option” means an instrument that is mutually acceptable, in form and
substance, to Developer and City Manger, an example of which is attached to the Option
Agreement as Exhibit “C”, which is incorporated herein by this reference (but which example
has not been approved as to form and substance by either City or Developer and is not intended
as binding on either Party — with each Party reserving the right to negotiate and agree, in good
faith, upon the final form and substance of such instrument), to be recorded against Property 2 at
the Phase 1 Closing.

“Method of Financing” means Attachment No. 3 to this Agreement, which is
incorporated herein by this reference.

“Ninth Strect Improvements® shall mean the resurfacing and improvement of 9" Street,
between Palm Avenue and Donax Avenue, as required by the City as a condition of the
approval of the Entitlements.

“Notice of Completion” shall have the same definition as set forth in California Civil
Code section 3093.

“Official Records” means the Official Records of the Office of the County Recorder for
San Diego County, California.
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“Option” shall mean the right of the City, in its sole discretion, to purchase back Property
2 from the Developer, as set forth in the Option Agreement and memorialized in the
Memorandum of Option.

“Option Agreement” shall mean an Option Agreement and Joint Escrow Instructions, that
is mutually acceptable, in form and substance, to Developer and City Manager, granting to the
City an.option to purchase Property 2 from Developer, an example of which is-attached to this
Agreement as Attachment No. 12, which is incorporated herein by this reference {but which
example has not been approved as to form and substance by either City or Developer and is not
intended as binding on either Party — with each Party reserving the right to negotiate and agree,
in good faith, upon the final form and substance of such instrument).

“Parcel A” shall mean the parcel created by the Map for Building Pad “A” and related
on-site utilities, improvements, landscaping, lighting, parking and driveways.

“Parcel B” shall mean the parcel created by the Map for Building Pad “B” and related on-*
site utilities, improvements, landscaping, lighting, parking and driveways.

“Parcel C” shall mean the parcel created by the Map for Building Pad “C” and related on-
site utilities, improvements, landscaping, lighting, parking and driveways.

“Parcel D” shall mean the parcel created by the Map for Building Pad “D” and related
on-site utilities, improvements, landscaping, lighting, parking and driveways.

“Parcel E” shall mean the parcel created by the Map for Building Pad “E” and related
on-site utilities, improvements, landscaping, lighting, parking and driveways.

“Parcel F” shall mean the parcel created by the Map for Building Pad “F” and related on-
site utilities, improvements, landscaping, lighting, parking and driveways.

“Parcel “G” shall mean the parcel created by the Map for Building Pad “G and related
on-site utilities, improvements, landscaping, lighting, parking and driveways.

“Participation Component” shall mean that component of the Purchase Price equal to one
and one-half percent (1.5%) of the gross proceeds of sale of the Retail Center, excluding Parcel
“A” and, subject to the conditions set forth in Section 201, below, excluding Parcel “F”, as
described in Section 201, below.

“Parties” shall have the meaning set forth in the Preamble to this Agreement.

“Payment Agreement” shall mean a document that is mutually acceptable, in form and
substance, to Developer and City Manager, an example of which is attached to this Agreement as
Attachment No. 15, which is incorporated herein by this reference (but which example has not
been approved as to form and substance by either City or Developer and is not intended as
binding on either Party — with each Party reserving the right to negotiate and agree, in good faith,

11

9TH AND PALM DDA ¥17
12-14-11



upon the final form and substance of such instrument), evidencing Developer’s obligation to pay
to City the Participation Component of the Purchase Price.

“Permanent Lender” means the maker of any Permanent Loan or beneficiary of any
Permanent Loan Deed of Trust.

“Permanent Loan” means a Source of Financing in the form ofia permanent loan to be
made to the Developer or an Assignee at Conversion, secured by a Permanent Loan Deed of Trust
recorded against one or more Patcels.

“Permanent Loan Deed of Trust”” means a deed of trust securing a Permanent Loan.

“Permitted Deed of Trust” means a mortgage or deed of trust approved by the City as a
Source of Financing for the Project, including Construction Loan Deeds of Trust and Permanent
Loan Deeds of Trust.

“Permitted Financing Purposes” shall have the meaning set forth in Section 318 of this
Agreement.

“Permitted Lender” means the holder of a Permitted Deed of Trust, including a
Construction Lender or Permanent Lender.

“Permitted Transfer” means any of the following:

® A conveyance of a sccurity interest in the Site, or one or more Properties
or one or more Parcels in connection with any Permitted Deed of Trust and any transfer of title by
foreclosure, deed or other conveyance in licu of foreclosure in connection therewith, provided that
Developer shall have no authority to encumber any portion of the Site until the occurrence of the
Phase 1 Closing and the Close of Escrow, and shall have no authority to encumber Property 2 or
any portion of Property 2 until the occurrence of the Phase 2 Closing,

(i) A conveyance of the Site, or one or more Parcels to any Affiliate of
Developer or a sale back from such Affiliate to Developer, including, but not limited to, a
conveyance to a limited liability company or limited partnership in which Developer, or an
Affiliate, is the manager or general partner, as the case may be;

(i)  The inclusion of equity participation by Developer by addition of investor
members or limited partners to Developer’s limited liability company or limited partnership, as
the case may be, or similar mechanisms, the purchase of any such membership or partnership
interests by the manager or general partner and the withdrawal and/or replacement of such
investor members or limited partners;

(iv)  The removal for cause of any general partner by the limited partners of the
Developer’s partnership, or the removal for cause of the manager of the Developer’s limited
liability company, as the case may be, and the replacement thereof with a new general partner ot
manager, as the case may be;
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(v)  Developer’s assignment to Approved Parcel “A” Assignee of Developer’s
rights and obligations under this Agreement with regard to Parcel “A” pursuant to an Assignment
and Assumption Agreement for Parcel “A”, and the conveyance by Developer, by sale, ground
lease or other form of conveyance, at the time of the Phase 1 Closing, of Parcel “A” to the
Approved Parcel “A” Assignee pursuant to a purchase and sale agreement or ground lease, as
applicable, approved by City, for the operation of an app10x1mately 14,800 square foot Fresh &
Easy or comparable grocery store or supermarket; e

(vi) Developer’s assignment to Approved Parcel “F” Assignhee of Developer’s
rights and obligations under this Agreement with regard to Parcel “F” pursuant to an Assignment
and Assumption Agreement for Parcel “F” and the conveyance by Developer, by sale, ground
lease or other form of conveyance, at the time of the Phase 2 Closing, of Parcel “F” to the
Approved Parcel “F” Assignee pursuant to a purchase and sale agreement or ground lease, as
applicable, approved by City, for the operation of an approximately 5,000 — 15,000 square foot
retail single-tenant or multi~tenant building; and

(vi) The granting of easements, licenses, rights of entry or permits to facilitate
the development of the Site in accordance with this Agreement.

Any transfer described inclauses (i) through (vii) above shall be subject to the reasonable
approval of the City Manager for conformance with this Agreement; provided, however that the
City Manager shall approve any such transfer as a Permitted Transfer upon delivery of
documentation to the City Manager demonstrating that such transfer qualifies as a Permitted
Transfer,

“Permitted Transferee” means the transferee of a Permitted Transfer.

“Person” means an individual, partnership, limited partnership, trust, estate, association,
corporation, limited liability company, or other entity, domestic or foreign.

“Phase 1” shall mean the first development phase of the Project, consisting of the
following: (a) construction of the Public lmprovements (except to the extent any of the Public
Improvements which are already completed prior to the Phase 1 Closing or which are deferred
until Phase 2 in accordance with Section 219 of this Agreement); (b) construction of all
Horizontal Improvements on Property 1 and, to the extent reasonably necessary for the operation
of Phase 1 or otherwise deemed advisable by Developer, Horizontal Improvements on Property
2; (c) construction of all Building Pads and related improvements on Parcels “A”, “B”, “C” and
“D” on Property 1; and (d) the construction of the Vertical Improvements to be constructed on
Parcels “A”, “B”, “C” and “D” on Property 1, with related on-site utilities, improvements,
landscaping, lighting, parking and driveways, all as described in the Scope of Development.

“Phase 1 Closing” shall mean the point in time when all conditions precedent to the
escrow closing as set forth in Section 208 of this Agreement have been satisfied or waived in
writing by the Party benefiting from such condition; the Map has been approved and recorded;
and the Grant Deed(s) and Agreement(s) Containing Covenants for Property 1 and Property 2,
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the Phase 1 Construction Loan Deed of Trust and all other Phase 1 Recorded Documents, as set
forth in Section 202 have been recorded,

“Phase 1 Closing Date” means the date scheduled for the Phase 1 Closing, which shall be
not later than nineteen (19) months after the Effective Date.

“Phase ! Improvements” shall mean the Improvements to be constructed as part of Phase
1, as described in the Scope of Development.

“Phase 2” shall mean the second development phase of the Project, consisting of the
construction of any remaining Horizontal Improvements and any of the Public Improvements
deferred by Developer until Phase 2 in accordance with Section 219 of this Agreement, the
preparation of Building Pads and related improvements on Parcels “E”, “F” and “G” on Property
2, and the buildings on Parcel “E” (if Developer elects to construct the building on Parcel “E”),
Parcel “F” (if Developer elects o construct the building on Parcel “F” — it being acknowledged
that such building may be constructed by either Developer or 'the Approved Parcel “F”
Assignee), and Parcel “G” (if Developer elects to construct the building on Parcel “G”), as
described in the Scope of Development.

“Phase 2 Closing” shall medn the point in time when (i) all conditions precedent to the
termination and release of the Option as set forth in Section 220 of this Agreement have been
satisfied or waived in writing by the City; (ii) the City executes and record the Instrument
Terminating Option, releasing Property 2 from the Option; and (iii) the Phase 2 Construction
Loan Deeds of Trust and all other Phase 2 Recorded Documents, as set forth in Section 220 have
been recorded.

“Phase 2 Closing Date” means the date described in Section 220 of this Agreement,
which shall be not later than forty-two (42) months after the Effective Date of this Agreement,
subject to Force Majeure Delay.

“Phase 2 Improvements” shall mean any remaining Horizontal Improvements deferred
by Developer until after the Phase 2 Closing, any Pubic Improvements deferred by Developer to
Phase 2, and the Vertical Improvements to be constructed on Property 2, as described in the
Scope of Development.

“Plans” shall mean the plans and drawings prepared on behalf of Developer or an
Assignee, and required to be submitted to City pursuant to Sections 303, 304 and 305 of this
Agreement.

“Pre-existing Site Conditions” shall mean the environmental condition of the Site,
including any Hazardous Substances present in, on or under the Site, as of date of the Close of
Escrow.

“Private Improvements” shall mean the portion of the Improvements described in the
Scope of Development that will be developed and constructed at no cost or expense to the City,
located on the Site, and be owned by Developer or an Assignee.
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“Project” refers to the design and construction of the Improvements (or if Phase 2 is not
developed, then the Project shall refer to the design and construction of the Phase 1
Improvements).

“Project Budget” means, initially, the table attached to this Agreement as Attachment No.
6, which shall be replaced prior to the Phase 1 Closing with an updated Project Budget and
schedule of sources and uses, as described in-Section 208 of this Agreement.

“Property 1” shall mean the portion of the Site depicted as Property 1 on the Site Map,
containing Parcels “A”, “B”, “C” and “D” and related on-site utilities, improvements,
landscaping, lighting, parking and driveways.

“Property 2” shall mean the portion of the Site depicted as Property 2 in the on the Site
Map, containing Parcels “E”, “F” and “G” and related on-site utilities, improvements,
landscaping, lighting, parking and driveways.

“Public Improvements” shall mean the off-site publicly-owned Improvements described
in Section 219 of this Agreement and the Scope of Development (including, but not limited to
the intersection improvements at Delaware, Palm and State Route 75 and all associated
improvements, curb, gutter, landscaping, traffic signal, alley and undergrounding improvements
required for the Project, and any other Cal-Trans requirements) that are required to be developed
and constructed at the cost and expense of Developer, subject to the obligation of the City to
disburse the Remaining Public Improvement Funds as provided in Section 219 of this
Agreement. '

“Public Improvement Budget” shall have the meaning set forth in Section 219.e.1. of this
Agreement.

“Public Improvement Costs” shall mean the cost of designing, permitting, constructing
and installing the Public Improvements as provided in Section 219 of this Agreement.

“Public Improvement Funds” shall mean $2,200,000 of Cooperation Agreement
Revenue, of which the City has disbursed a portion (the “Disbursed Funds™), the amount of
which shall be documented in the “Disbursed Funds Memorandum™ to be signed by the
Developer and City Manager prior to the disbursement of any of the Remaining Public
Improvement Funds.

“Purchase Price” shall mean the monetary consideration payable by Developer to City for
the Site as described in Section 201 of this Agreement, and shall include the following two
components: (a) the payment of the sum of $1.00, in cash, at the Close of Escrow; and (b)
payment to City of the Participation Component in accordance with the Payment Agreement.

“Redevelopment Agency” shall mean the Imperial Beach Redevelopment Agency, a
public body corporate and politic, and any assignee or successor to such agency’s rights, powers
and responsibilities, by assignment, transfer, force of law or otherwise.
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“Redevelopment Law” shall have the meaning set forth in Section 101 of this Agreement.

“Redevelopment Plan” shall mean the redevelopment plan for the Palm
Avenue/Commercial Redevelopment Project Area, which was adopted by the City Council of the
City of Imperial Beach on February 6, 1996 by Ordinance No. 96-901, including subsequent
amendments,

A1y

“Release of Construction Covenants” means the certificate, substantially in the form
attached to this Agreement as Attachment No. 13, which is incorporated herein by this reference, to
be issued by the City for a Parcel or Parcels upon Completion of all the construction and
development required by this Agreement as to such Parcel or Parcels.

“Remaining Public Improvement Funds” shall mean the portion of the $2,200,000 in
Cooperation Agreement Revenue committed by City for the Public Improvements that remains
undisbursed as of the Effective Date, which shall be disbursed by City to pay or reimburse
Developer for the cost of plans for, permitting, construction and installation of the Public
Improvements as provided in Section 219 of this Agreement and the Public Improvement
Disbursement Agreement (Attachment No. 11 to this Agreement).

“Retail Center” shall have the meaning set forth in Section 401.b. of this Agreement.

“Right of Entry” shall mean a Right of Entry Agreement that is mutually acceptable, in
form and substance, to the Developer and City Manager, an example of which is attached to this
Agreement as Attachment No. 18, which is incorporated herein by this reference (but which
example has not been approved as to form and substance by either City or Developer and is not
intended as binding on either Party — with each Party reserving the right to negotiate and agree,
in good faith, upon the final form and substance of such instrument) .

“Schedule of Performance” means the document attached to this Agreement as
Attachment No. 5, which is incorporated herein by this reference.

“Scope of Development” means the document attached to this Agreement as Attachment
No. 4, which is incorporated herein by this reference.

“Site” means the real property described in Section 104 of this Agreement, as depicted on
the Site Map and described in the Legal Description, consisting of Property 1 (which shall
include Parcels “A”, “B”, “C” and “D*) and Property 2 (which shall include Parcels “E”, “F” and
CCG_”)'

“Site Map” means the document which is attached to this Agreement as Attachment
No. 1, which is incorporated herein by this reference.

“Site Preparation” shall mean the demolition and other work expressly described in
Section 216.f. of this Agreement,
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“Source of Financing” means a source of financing the Project which has been approved
by the City, as more specifically described in the Method of Financing.

“Subordination Agreement” shall mean a subordination agreement in form and content
acceptable to any Permitted Lender closing financing as of the Phase 1 Closing (or Phase 2
Closing as the case may be), which subordinates the lien of the City Deed of Trust and all
obligations of the Payment. Apreement secured thereby to the lien of any deed of trust, mortgage,
encumbrance or other security instrument created against the Site by or on behalf of such
Permitted Lender.

“Title Company” means Chicago Title Company or another title insurance company
mutually acceptable to City and Developer.

“Title Report” means the Preliminary Title Report, dated November 1, 2011, attached to
this Agreement as Attachment No. 7, which js incorporated herein by this reference.

“Vertical Improvements” shall mean all of the buildings, structures, landscaping, lighting,
parking areas and other improvements to be constructed or installed on or in connection with the
development of the Site, as provided in the Scope of Development, Approved Plans and Building
Permits for the Project, not inchuding the Horizontal Improvements and Public Improvements.

SECTION 104 The Redevelopment Plan

This Agreement is subject to the Redevelopment Plan, which is hereby incorporated
herein by this reference and made a part hereof as though fully set forth herein.

SECTION 105 The Site

The “Site” is located on the south side of Palm Avenue, between 7" and 9" Streets, in the
City of Imperial Beach, California. The Site is depicted on the Site Map attached to this
Agreement as Attachment No. 1. The legal description of the Site is set forth in the Legal
Description attached to this Agreement as Attachment No. 2. Upon the approval and recordation
of the Map, the Site shall consist of two separate components, designated in this Agreement as
“Property 1” and “Property 2%, as depicted generally on the Site Map. The description of the Site
shall be subject to revision upon approval and recordation of the Map, which shall be subject to
the reasonable consent of the City. Upon approval and recordation of the Map, the attached
Legal Description shall be replaced, as appropriate, with a Legal Description that reflects the
Map for the Site.

SECTION 106 City
a. City is a municipal corporation, exercising governmental functions and powers,

and organized and existing under the laws of the State of California and the Imperial Beach
Municipal Code. The City is entering into and carrying out this Agreement for the purpose of
aiding and cooperating in the implementation of the Redevelopment Plan pursuant to California
Health and Safety Code Sections 33205 and 33220 and other pertinent provisions of the
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Redevelopment Law. The address of the City for puiposes of receiving notices pursuant to this
Agreement shall be:

City of Imperial Beach
825 Imperial Beach Boulevard
Imperial Beach, CA 91932
- ~#Attn: City Manager C
Tel: 619-423-0314
Fax: 619-628-1395

With a copy to: McDougal, Love, Eckis, Boehmer & Foley
8100 La Mesa Boulevard, Suite 200
La Mesa, CA 91942
Attn; Jennifer Lyon
Tel: 619-440-4444
Fax: 619-440-4907

With a copy to: Kane, Ballmer & Berkman
515 8. Figueroa Street, Suite 1850
Los Angeles, California 90071
Atin: Susan Y, Cola
Tel: 213-617-0480
Fax: 213-625-0931

SECTION 107 Developer
a. Developer is Sudberry-Palm Avenue LLC, a California limited liability company,

whose Manager is Sudberry Development, Inc,, a California corporation. The address of
Developer for purposes of receiving notices pursuant to this Agreement is as follows:

Sudberry-Palm Avenue LLC

c/o Sudberry Properties

5465 Morehouse Drive, Suite 260
San Diego, CA 92121

Attn: Colton T. Sudberry

Tel: (858) 546-3000

Fax: (858) 546-3009

And a copy of each such notice sent to Developer shall be transmitted by email to
Gerald I. Solomon, Esq. of Solomon Minton Cardinal LLP addressed as follows:
gist@smelawoffices.com

b. Whenever the term “Developer” is used herein, such tetm means and includes the
Developer as of the date hereof, and any Assignee (but excluding the Approved Parcel “A”
Assignee and the Approved Parcel “F” Assignee) pursuant to an Assignment and Assumption
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Agreement, and any successor to the rights, powers and responsibilities of Developer or
Assignee as permitted by this Agreement,

SECTION 108 Agsignments and Transfers

a. Developer represents and agrees that its undertakings pursuant to this Agreement
are for the, purpose of redeveloping the Site as provided in this Agreement, and not for,speculation
in land holding. Developer further recognizes that the qualifications and identity of Developer are
of particular concern to the City, in light of the following: (1) the importance of the development
of the Site to the general welfare of the community; (2) the public assistance that has been made
available by law and by the government for the purpose of making such redevelopment possible;
and (3) the fact that a change in ownership or control of Developer or any other act or transaction
involving or resulting in a significant change (as defined below) in ownership or control of
Developer, is for practical purposes a transfer or disposition of the property then owned by
Developer. Developer further recognizes that it is because of such qualifications and identity that
the City is entering into the Agreement with Developer. Therefore, no voluntary or involuntary
successor in interest of Developer shall acquire any rights or powers under this Agreement
except as expressly permitted herein.

b. Prior to recordation of a Release of Construction Covenants with respect to any
Parcel or Parcels, Developer shall not assign all or any part of this Agreement or any interest
herein, or transfer, convey, sell or lease such Parcel or Parcels or any portion thereof, without the
prior written approval of the City, which the City may grant or withhold in its sole discretion;
provided, however, that City shall approve any Permitted Transfer upon delivery of
documentation to the City demonstrating that such assignment or transfer qualifies as a Permitted
Transfer and provided finther that the leasing of individual tenant premises within a building
constructed or to-be-constructed on the Site (as opposed to ground leasing a Parcel) will not
require the prior consent of City. Provided, however, that nothing contained in the previous
sentence shall be deemed to Jimit, restrict, amend or modify, nor to constitute a waiver or release
of any ordinances, notices, orders, rules, regulations or requirements (now or hereafter enacted or
adopted, and/or as amended from time to time) of the City, its departments, commissions,
agencies or boards and the officers thereof, to approve proposed uses pursuvant to the City’s
zoning code or other land use or =zoning ordinances, any applicable business tax
license/certificate process or any of the City’s duties, obligations, rights or remedies thereunder
or pursuant thereto or the general police powers, rights, privileges and discretion of the City in
the furtherance of the public health, welfare and safety of the inhabitants thereof.

c. For the reasons cited above, Developer further represents and agrees for itself and
any successor in interest that prior to recordation of one or more Releases of Construction
Covenants with respect to the entire Site, without the prior written approval of the City, there
shall be no significant change in the ownership of Developer or in the relative proportions thereof,
or with respect to the identity of the parties in control of Developer or the degree thereof, by any
method or means (other than such changes occasioned by the death or incapacity of any
individual), except if it is a Permitted Transfer,
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d. Any assignment or transfer of this Agreement or any interest herein or significant
change in ownership of Developer, other than Permitted Transfers, shall require the approval of
the City. To the extent City approval of an assighment or transfer is required by this Agreement,
in granting or withholding its approval, the City shall base its decision upon the relevant
experience, financial capability and reputation of the proposed assignee or transferee and the
effect, if any, of such proposed transfer on the public purposes of this Agreement (“Transfer
Criféria”), including, without limitation, (i) the proposed transferee’s curféent experience in
owning and operating retail centers similar to the Project, and (i) the proposed transferee’s
financial commitments and resources are reasonably satisfactory to the City. In addition, except
for a Permitted Transfer described in clause (v) of the definition of the term “Permitted Transfer”
in Section 103 of this Agreement relating to Parcel “A”, or a Permitted Transfer described in
clause (vi) of the definition of the term “Perinitted Transfer” in Section 103 of this Agreement
relating to Parcel “F”, the City shall not approve any assignment or transfer of this Agreement or
any interest herein or significant change in ownership of Developer that results in payment of
consideration to any Person prior to the issuance of the Release of Construction Covenants for
the portion of the Site so assigned or transferred and that is not conditioned upon the issuance of
the Release of Construction Covenants for the portion of the site so assigned or transferred. With
respect to the Permitted Transfers relating to Parcel “A” and Parcel “F”, any consideration
received by Developer prior to the issuance of the Release of Construction Covenants for such
Parcel shall be used by Developer as Developer Equity to pay Acquisition and Development
Costs set forth in the Project Budget, and for no other purpose prior to Completion.
Notwithstanding any provision of this Agreement to the contrary, City shall have the right to
enforce this paragraph d. by any means available at law or equity, including but not limited fo
seeking damages and/or injunctive relief, to ensure that until Completion of the applicable Patcel
any such consideration shall be used only to pay Acquisition and Development Costs as provided
in the Project Budget and for no other purpose.

e. Developer shall promptly notify the City of any and all changes whatsoever in the
identity of the parties in control of Developer or the degree thercof, of which it or any of its officers
have been notified or otherwise have knowledge or information. Except for Permitted Transfers,
~this Agreement may be terminated by the City if there is any significant change (voluntary or
involuntary) in ownership or control of Developer or Developer’s Manager (other than such
changes occasioned by the death or incapacity of any individual), prior to Completion, and such
change is not remedied within the cure periods set forth in Section 501.d., below.

f. Permitted Transfers and any other assignments or transfers approved by the City
in conformance with this Agreement shall be evidenced by the execution and delivery by
Developer, Assignee and City of an Assignment and Assumption Agreement.

g. The restrictions of this Section 108 shall terminate as to any portion of the Site
upon the recordation of a Release of Construction Covenants for such portion of the Site.

h. For purposes of this Section 108, the term “significant change” shall mean an
addition, deletion, substitution or any other change in the identity or number of the natural
person or persons or corporate entity or entities constituting or controlling any general partner of
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a partnership, or manager of a limited liability company (or where a limited liability company is
managed by its members, then any such change affecting the members), or controlling
shareholder(s) of a corporation, or other controlling owner of any business entity, in any tier of
ownership of Developer, such that the authority to make binding board-level business decisions
for Developer after such change is controlled by or may be directed by a different natural person
or persons or a different corporate entity or entities (unless such corporate entity or entities

‘remain controlied by the same natural person or persons) than the:person(s) or entity(ies) that

controlled such authority prior to such change.

i Nothing contained in this Agreement shall prohibit or restrict in any way an
assignment or transfer between the City and the Redevelopment Agency relating to any real or
personal property, or any rights or obligations under this Agreement.

SECTION 109 Method of Financing.

The Project shall be financed with a combination of sources of financing to be
determined by Developer and obtained when needed for the development of the Site as required
by this Agreement. The Parties anticipate that the financing for the Project will include loans and
equity. Prior to the Phase 1 Closing, Developer and City Manager shall agree upon a method of
financing in the form attached to this Agreement as Attachment No. 3, with estimated dollar
amounts to be agreed upon, Notwithstanding anything to the contrary set forth in this Agreement,
City agrees and acknowledges that the sources of financing for the development of the Site have
not been committed as of the Effective Date and that Developer has made 0:representation or
warranty that any such source will ultimately be available for the financing of the Project.
Without limiting Developer’s obligations under this Agreement, Developer’s failure to secure
any particular source of financing for the development of the Project shall not be an event of
default hereunder provided that Developer has timely and diligently applied in good faith to
secure such source of financing. For purposes of this Agreement, the- phrase “timely and
diligently applied in good faith” (or substantially similar language therein) shall mean that
Developer has submitted a complete application before the expiration of the applicable deadline,
has responded promptly to any requests for supplemental information or follow-up questions and
has attended and participated in all meetings, conference calls and the like as reasonably
necessary to accommodate the efficient processing of the application.

SECTION 110 Submission of Evidence of Financing

Within the time periods provided in the Schedule of Performance (subject to Force
Majeure Delay as set forth in Section 602 of this Agreement), Developer (or Assignee, as
applicable) shall submit to City evidence reasonably satisfactory to the City Manager that
Developer has obtained or arranged for the financing necessary for the development of the Site
(or relevant portion thereof) in accordance with this Agresment. Such evidence of financing
shall include the following:

1. A copy of the commitment or commitments (or term sheet, if a term sheet
rather than a formal commitment is obtained) obtained by Developer or Assignee, as applicable,
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for a Construction Loan, including a final Project Budget approved by the City Manager and all
other commitments (all as described in the Method of Financing) to finance the construction of
the Improvements, certified by Developer to be a true and correct copy or copies thereof.
Developer and Assignee shall use commercially reasonable efforts to obtain commercially
competitive Construction Loans;

2. . A copy of the contract for the congtspction of the Improvements, certified
by Developer or Assignee, as applicable, to be a true and corect copy thereof. The proposed
process of conducting trade bids shall be a transparent process (as between the Parties) and be
subject to the review and approval of the City Manager;

3 A copy of substantially complete Construction Loan documents (e.g.,
notes, deeds of trust, mortgages, indentures and loan agreements);

4, A copy of the puwrchase and sale agreement, if any, for Parcel A and for
Parcel F, certified by Developer and the applicable Assignee to be a true and correct copy
thereof, setting forth all consideration payable to Developer by such Assignee for conveyance of
the applicable Parcel prior to Completion.

5. Documentation reasonably acceptable to the City Manager of sources of
additional capital sufficient to demonstrate that Developer or Assignee, as the case may be, has
adequate equity funds committed to provide the amount of Developer Equity required by the
Method of Financing.

The City Manager shall reasonably approve or disapprove such evidence of financing
within ten (10) Business Days after receipt. Such approval shall not be unreasonably withheld,
conditioned or delayed. Subject to the provisions of Section 602 of this Agreement, failure of
the City Manager to approve or disapprove the adequacy of the submission of evidence of
financing within such ten (10) Business Day period shall be deemed an approval. If City
Manager shall disapprove any such evidence of financing, then City Manager shall do so by
wriften notice to Developer or Assignee, as the case may be, stating the reasons for such
disapproval., At any time prior to the times provided in this Agreement for submission of
evidence of financing, Developer may submit to the City Manager for review and comment any
loan applications to be made by Developer or pro forma loan documentation provided by the
proposed lender; provided, that review, comments and approval, if any, by the City Manager
shall be for the sole purpose of determining and advising Developer whether such loan
applications or pro forma loan documents are consistent with the requirements of this
Agreement, All comments and approvals, if any, shall be in writing. Any items so submitted and
approved by the City Manager in writing shall not be subject to subsequent disapproval. City
shall cooperate reasonably with Developer and any Approved Assignee in Developer/Approved
Assignee’s efforts to obtain financing, including, without limitation, executing commercially
reasonable documentation consistent with this Agreement relating to the lender’s rights in the
event of default by Developer or Approved Assignee. City shall promptly and diligently respond
to any request from a lender and shall not unreasonably withhold its approval of any request for
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execution or cooperation from a lender if such request will not result in a material modification
of this Agreement or is not inconsistent with this Agreement.

SECTION 111 Entitlements

Without incurring any out-of-pocket expenses, and subject to Section 215.c. of this
Agreement, the City shall cooperate with Deyeloper in Developer’s efforts to obtain the
Entitlements. '

PART 2. SALE OF SITE AND REIMBURSEMENT FOR PUBLIC IMPROVEMENTS

SECTION 201 Sale and Purchase

a. In accordance with and subject to all the terms, covenants and conditions of this
Agreement, City agrees to sell to Developer and Developer agrees to purchase the Site for the
Purchase Price.

b. The Purchase Price shall consist of the following: (i) the nominal sum of $1.00,
payable in cash, upon the Close of Escrow; and (ii) an amount equal to one and one-half percent
(1.5%) of the gross sales price from the first arm’s-length sale of each portion of the Site by
Developer (the “Participation Component™), in any number of transactions over any period of
time, if any, excluding the sale of Parcel “A” if Developer sells Parcel “A” to the Approved

_Parcel “A” Assignee and the Approved Parcel “A™ Assignee assumes certain obligations
hereunder (but not any obligation relative to the Purchase Price) relative to Parcel “A” pursuant
to an Assignment and Assumption Agreement approved by City, and excluding the sale of Parcel
“F” if, prior to that date which is one year after issuance of the certificate of occupancy for the
Parcel “F” Vertical Improvements by Developer, Developer enters into a purchase and sale
agreement, long-term ground lease, option to purchase, or like agreement with the Approved
Parcel “F” Assignee, and consummates such transaction (by the conveyance — by deed or long-
term ground lease - of Parcel “F” and, if then constructed, the Parcel “F” Vertical
Improvements) priot to that date which is three years after the issuance of the certificate of
occupancy for the Parcel “F” Vertical Improvements, and the Approved Parcel “F” Assignee
assumes certain obligations hereunder (but not any obligation relative to the Purchase Price)
relative to Parcel “F” pursuant to an Assignment and Assumption Agreement approved by City
(an “Exempt Parcel “F” Sale™). Except for an Exempt Patcel “F” sale as provided in the previous
sentence, in the event Developer constructs Vertical Improvements on Parcel “F” and
subsequently sells Parcel “F”, the gross sales price from such sale shall be subject to the 1.5%
Participation Component.

c. For purposes of this Section 201, “arm’s length sale” shall mean a transaction in
which Developer and the buyer act independently and have no relationship to each other, as
reasonably determined by the City Manager.

d. For purposes of this Section 201, “gross sales price” shall mean all compensation
payable to Developer for the sale, directly or indirectly, less costs of sale payable by Developer.
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€. For purposes of this Section 201, the Payment Agreement and the City Deed of
Trust, a “sale” of Parcel “A” or Parcel “F” shall mean a transfer of substantially all of
Developer’s interests in the applicable parcel, whether by grant deed, long-term ground lease or
other form of conveyance, without regard to the technical form of such conveyance.

f. Developet’s obligation to pay City the Participation Component of the Purchase
Price shall be set forth in the Payment Agzecment, and shall be secured by the City Deed of
Trust, which shall be recorded against the Site {(excluding Parcel “A”) at the Close of Escrow, as
a lien that is junior and subordinate to any Permitted Deeds of Trust, and released from Parcel
“F», if at all, upon the occurrence of an Exempt Parcel “F” Sale described in paragraph b. of this
Section 201. For purposes of this Agreement “payment of the Purchase Price” shall mean
payment of the nominal amount described in clause (i) and execution and recordation of the City
Deed of Trust.

“ SECTION 202 Escrow

a. City agrees to open an escrow for conveyance of the Site with the Escrow Agent,
as escrow agent, within the time provided therefore in the Schedule of Performance. City and
Developer shall provide such escrow instructions consistent with this Agreement as shall be
necessary. The Escrow Agent hereby is empowered to act under such instructions, and upon
indicating its acceptance thercof in writing, delivered to City and to Developer within five (5)
Business Days after opening of the escrow, the Escrow Agent shall carry out its duties as Escrow
Agent hereunder. ‘

b. City and Developer shall execute and deliver to the Escrow Agent, as applicable,
the documents and instruments described in paragraphs o. and p. of this Section 202 (the
“Closing Documents”). Upon delivery of the fully executed Closing Documents described in
paragraph o. of this Section 202, to the Escrow Agent, the Escrow Agent shall record the
instruments described in paragraph o. of this Section 202 in accordance with these escrow
instructions provided that title to the Site can be vested in Developer in accordance with the
terms and provisions of this Agreement and all other conditions to the Closing have either been
satisfied or waived in writing. The Escrow Agent shall buy, affix and cancel any transfer stamps
required by law. Any insurance policies governing the Site are not to be transferred unless
otherwise agreed in writing by the Parties.

c. Developer shall also pay in escrow to the Escrow Agent the cash portion of the
Purchase Price and the following fees, charges and costs promptly after the Escrow Agent has
notified Developer of the amount of such fees, charges and costs, but not earlier than 3 days prior
to the scheduled date for the conveyance of the Site nor later than one business day prior to such
conveyance:

1, One-half of the escrow fee;

2. The premiums for the Developer’s Title Policy in excess of the cost of a
standard form CLTA owner’s policy as set forth in Section 211 of this Agreement and
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3. Recording fees, if any.
d. [Intentionally Omitted].

e. City shall pay in escrow to the Escrow Agent the following fees, charges and
costs promptly after the Escrow Agent has notified City of the amount of such fees, charges and
costs, but not earlier than 3 daysgrior to the scheduled date for the conveyance of the Site nor
later than one business day prior to' such conveyance:

1. The portion of the Title Insurance premium described in Section 211.f, of
this Agreement;

2. One-half of the escrow fee;

3. Any State, County or City documentary stamps ortransfer tags -~

4, Costs necessary to place the fitle to the Site in the condition for

conveyance required by the provisions of this Agreement; and

5. Ad valorem taxes and assessments, if any, upon the Site or upon this
Agreement or any rights hereunder, prior to the conveyance of title of the

Site to Developer.
f. City shall timely and properly execute, acknowledge and deliver a Grant Deed

conveying to Developer title to all the Parcels in the Site in accordance with the requirements of
this Agreement, together with an estoppel certificate certifying that Developer has completed all
acts (except payment of the Purchase Price), necessary to entitle Developer to such conveyance,
if such be the fact, and all documentation and authorizations reasonably required by Title
Company to permit the issuance of title insurance, including, without limitation, a standard
owner’s affidavit, an indemuity agreement and other documents customarily required by Title
Company.

g. The Escrow Agent is authorized and directed to do all of the following:

1. Record the Grant Deed and the other Closing Documents which are to be
recorded pursuant to paragraph o. of this Section 202 in the Official Records of San Diego
County, California, and deliver the conformed copies of such Grant Deed and documents, and
the other (unrecorded) documents to the Parties entitled thereto in accordance with the terms and
provisions of this Agreement.

2. Pay, and charge City and Developer, respectively, for any fees, charges
and costs payable under this Section 202. Before such payments are made, the Escrow Agent
shall notify City and Developer of the fees, charges and costs necessary to clear title and close
the escrow in the form of a closing statement approved and executed by both Developer and City
(the “Settlement Statement”).
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3. Disburse funds in accordance with the Settlement Statement when the
conditions of this escrow have been fulfilled by City and Developer or waived in writing by the
party benefitting therefrom, The Purchase Price shall not be delivered by the Escrow Agent
unless and until it has recorded the Grant Deed and the Title Company has issued or is
irrevocably committed to issue Developer’s Title Insurance Policy.

h. All funds-received in this escrow shall be deposited by the Escrow Agent in a
fully government insured general escrow account with any state or national bank doing business
in the State of California and reasonably approved by Developer and City.

1. If this escrow is not in a condition to close by the time for conveyance set forth in
the Schedule of Performance (as it may be amended or extended by the Parties from time to time
in accordance with this Agreement), then either Party who then shall have fully performed the
acts to be performed before the conveyance of title may, in writing, demand the return of its
money, papers or documents from the Escrow Agent. No demand for return shall be recognized
until 10 days after the Escrow Apent (or the Party making such demand) shall have mailed
copies of such demand to the other Party or Parties at the address of its principal place of
business. Objections, if any, shall be raised by written notice to the Escrow Agent and to the
other party within the 10-day period, in which event the Escrow Agent is authorized to hold all
1noney, papers and documents with respect to the Site until instructed by a mutual agreement of
the Parties or, upon failure thereof, by a court of competent jurisdiction. If no such demands are
made, then the escrow shall be closed as soon as possible.

i If objections are raised as above provided for, then the Escrow Agent shall not be
obligated to return any such money, papers or documents except upon the written instructions of
both City and Developer, or until the party entitled thereto has been determined by a final
decision of a court of competent jurisdiction. If no such objections are made within said 10-day
pericd, then the Escrow Agent shall immediately return the demanded money, papers or
documents.

k. The Parties understand they may be required to execute additional forms required
by the Escrow Agent (“General Instructions”). In the event of a conflict between this Agreement
and any such General Instructions, this Agreement shall control. The Parties agree, however,
that they would refuse to execute General Instructions which (i) purport to relieve the Escrow
Agent of liability for negligence or intentional wrong-doing, (if) excuse the Escrow Agent from
strict compliance with each and all of the provisions of this document and the General
Instructions or (iif) purport to authorize the Escrow Agent to follow the instructions or directive
of any Person not a direct signatory party to this Agreement. Any amendment to these escrow
instructions shall be in writing and executed by both City and Developer. At the time of any
amendment, the Escrow Agent shall agrec to carry out its duties as Escrow Agent under such
amendment.

L Prorations

1. General. Rentals, revenues and other income, if any, from the Site, and
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operating expenses, if any, affecting the Site shall be prorated as of 11:59 P.M. on the day
preceding the Close of Escrow as shown on the Settlement Statement.

2. Taxes and Assessments, Taxes and assessments shall be prorated as set
forth in Section 212, below, as shown on the Settlement Statement.

e Operating Expenses. Any other expenses incurred in operating:the Site
that City customarily pays, and any other costs incurred in the ordinary course of business or the
management and operation of the Site shall be prorated on an accrual basis. City shall notify
Developer in writing of such operating expenses and, at the option.of Developer, shall cancel any
and all related contracts and agreements that would be binding on the Site post-Closing. City
shall pay all such expenses that accrue prior to the date of the Close of Escrow and all such
expenses that Developer disapproved which accrue after the Close of Escrow. To the extent any
such expenses were approved by Developer prior to Closing and Developer assumes any related
contracts and agreements at Closing, Developer shall pay such expenses accruing on the date of
the Close of Escrow and thereafter during the period of Developer’s ownership of the Site.

4, Method of Proration. All prorations shall be made in accordance with
customary practice in San Diego County, except as expressly provided herein. City and
Developer agtee to cause their accountants or agents to prepare a schedule of tentative prorations
prior to the Closing Date and submit the same to Escrow Agent for inclusion on the Settlement
Statement as required below. Such prorations, if and to the extent known and agreed upon as of
the Close of Escrow, shall be paid into escrow by the respective Parties as necessary and in
accordance with the Settlement Statement. A copy of the schedule of prorations as agreed upon
by City and Developer to be mcorporated into the Settlement Statement shall be delivered to
. Escrow Agent at least 3 business days prior to the Closing Date. With respect to any prorations
not determined or not agreed upon as of the Close of Escrow, the Parties shall meet and confer in
good faith after the Closing Date in an effort to reach mutual agreement as to the affected
prorations within 60 days after the Closing Date (the “Final Reconciliation Date™), Developer or
City, as appropriate, shall make a one-time adjustment payment promptly after the mutual
agreement on prorations has been reached. If the allocation of any prorations remains -
unresolved as of the Final Reconciliation Date, then the Parties shall submit the dispute to a
nationally-recognized accounting firm which is neutral and disinterested in the matter, which
shall render a conclusive determination to the Parties within 20 days after the date of submittal of
the dispute. The Parties shall equally share the expenses of the accounting firm selected to
resolve the dispute.

m, City and Developer shall each pay their respective legal, professional and
consultant fees relating to this transaction.

n. All communications from the Escrow Agent to City or Developer shall be
directed to the addresses set forth in Sections 106 and 107 of this Agreement, and in the manner
set forth in Section 601 of this Agreement for notices between the Parties.

0. The following documents shall be recorded in the following order at the Close of
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Escrow at the Phase 1 Closing:

1.

10.

The Map, if the Map has not already been recorded (to be recorded against
the Site);

The Grant Deed(s) for all of the Parcels;
Agreement Containing Covenants (to be recorded against t‘ﬂ;Site);

CC&Rs (to be recorded against the Site);

Memorandum of Option (to be recorded against the Parcels constituting
Property 2);

As applicable, Parcel “A” grant deed from Developer to Approved Parcel
“A” Assignee (to be recorded against Parcel “A”);

Recordable Construction Loan documents (to be recorded against Parcel
“A” or Parcel “BDC”, as the case may be, but not against Parcel “E” or
Parcel “F” or Parcel “G” on Property 2);

City Deed of Trust (to be recorded against Parcels “B”, “C”, “D”, “E”, “F*
and “G”; -

Subordination Agreement; and

Such other instruments as the Parties may mutually agree to be recorded at
the Close of Escrow.

p. The following documents shall be recorded in the following order at the Phase 2

Closing:

4,

Instrument Terminating Option, releasing the Parcels in Property 2 from
the Option (to be recorded against all Parcels in Property 2);

If applicable, Parcel “F” grant deed from Developer to Approved Parcel
“F” Assignee (to be recorded against Parcel “I);

Recordable Construction Loan documents (to be recorded against Parcel
Parcel “E” or Parcel “F” or Parcel “G” on Property 2, as the case may be);
and

Subordination Agreement.

The Parties shall each promptly deliver to Escrow Agent the items and funds to be delivered by
them, when and as required in this Agreement.
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SECTION 203 Conveyance of Title and Delivery of Possession

a. Subject to any mutually agreed upon extension of time, City shall convey title to
the Site to Developer on or before the Phase 1 Closing Date (so long as all conditions precedent
have been satisfied or waived by the Party benefitting therefrom), or such later date mutually
agreed to in writing by City Manager and Developer and communicated in writing to the Escrow

~Agent, X

b. Except as otherwise provided herein, possession of the Site shall be delivered to
Developer at the Close of Escrow. Developer shall accept title and possession to the Site upon
the Close of Escrow subject only to the Approved Title Conditions.

SECTION 204 Form of Deed

- City shall convey to Developer title to the Parcels in the condition provided in Section
205 of this Agreement by recordation of a Grant Deed, substantially in the form attached to this
Agreement as Attachment No, 8. The Parties may elect to convey title to Property 1 and Property
2 by means of one or more Grant Deeds covering one or more Parcels in each Property. Upon
reasonable request by Developer, the City Manager shall make such non-material modifications
to the form of the Grant Deed as the City Manager may deem necessary or appropriate to carry
out the purposes of this Agreement,

SECTION 205 Condition of Title

a. City shall convey to Developer fee simnple title to the Site free and clear of all
liens, encumbrances, assessments, easements, leases and taxes except the Approved Title
Conditions.

b. City has caused the Title Company to deliver to Developer a Preliminary Title
Report dated November 1, 2011 (the “Title Report”) with respect to title to the Site, together
with copies of the documents underlying the exceptions set forth in the Title Report. By
executing this Agreement, Developer hereby approves the exceptions of record set forth in the
Title Report, except for those disapproved title exceptions, if any, set forth in writing delivered to
the City Manager within thirty (30) days following the Effective Date. The Parties shall
cooperate in good faith to cause the Title Company to remove from title any of the disapproved
title exceptions prior to the Close of Escrow.,

c. The Parties acknowledge that on October 4, 2011, the City filed in San Diego
Superior Court a Complaint for Quiet Title, Cancellation of Instruments and Declaratory Relief
to quiet title as to any adverse claims by Davies Motors, Inc., to the Site, Case No. 37-2011-
00079079-CU-OR-SC (“Complaint”). The City agrees to prosecute the Complaint to final
conclusion at no cost to Developer.

d. City shall defend, indemnify and hold Developer harmless from and against any
and all claims, liability, loss, damage, costs or expenses (including reasonable attorneys’ fee and
court costs) arising from or as a result of any right, title, estate, lien or interest to the Site arising
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out of an executor’s deed of the First National Trust and Savings Bank of San Diego, a
corporation, as executor of the Estate of Frank B. Beyer, also known as F.B. Beyer, deceased,
recorded on January 13, 1939 at 9:00 am., in Book 872, pages 7-8, in the Official Records of
San Diego County, California, or a corporation grant deed from Davies Motors, Inc, to C.E.
Norcross and John E. Frier, recorded on January 17, 1949 in Book 3081, page 189, in the
Official Records of San Diego County, California. City’s duty to indemnify and hold harmless
shall not include any claims or liabilities arising from the active nepligence or willful misconduct
of the Developer, its agents, officers or employees. '

e. The exceptions approved by Developer in Section 205.b, above, together with the
covenants of the Grant Deed conveying the Site to Developer (which incorporates by reference
the covenants contained in this Agreement, the Redevelopment Plan and the Agreement
Containing Covenants), the documents to be recorded that are listed in paragraph o. of Section
202 of this Agreement, and other documents expressly required or permitted to be recorded by
this Agreement, which appear on the pro forma title policy for Developer’s Title Policy and are
acceptable to Developer shall hereinafter collectively be referred to as the “Approved Title
Conditions”. Developer shall have the right to approve or disapprove any further exceptions
(which are not created by Developer) reported by the Title Company. City shall not create and
shall use its best efforts not to allow any new exceptions to title following the Effective Date.

SECTION 206 Time and Place for Delivery of Deed

Subject to any mutually agreed-upon extension of time, City shall deposit the Grant Deed
with the Escrow Agent at least one Business Day before the Phase 1 Closing Date.

SECTION 207 Payment of Purchase Price and Recordation of Grant Deeds

Developer shall deposit the cash portion of the Purchase Price with the Escrow Agent at
least one Business Day before the Close of Escrow, provided that Escrow Agent shall have
notified Developer in writing that the Grant Deed(s) conveying the Site to Developer, properly
executed and acknowledged by the City Manager have been delivered to the Escrow Agent and
that title is in condition to be conveyed in conformity with this Agreement. The Escrow Agent
shall record the documents and instruments listed in paragraph o. of Section 202, above, and
deliver the Purchase Price to City immediately following the delivery to Developer of the
Developer’s Title Policy or confirmation that the Title Company is irrevocably committed to
issue the Developer’s Title Policy and the recordation of the Grant Deed(s) in the Official
Records.

SECTION 208 Conditions Precedent to Close of Escrow and Phase 1 Closing

The obligation of the City to disburse the Initial Deposit of the Remaining Public
Improvement Funds is not subject to the satisfaction of the conditions precedent to the Close of
Escrow but is subject to the satisfaction of the condition set forth in paragraph f.1. of Section 219
of this Agreement, below. The obligation of the City to disburse the Remaining Public
Improvement Funds (other than the Initial Deposit) is not subject to the satisfaction of the
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conditions precedent to the Close of Escrow but is subject to the satisfaction of the conditions
precedent set forth in paragraph e. of Section 219 of this Agreement, below. The City’s
obligations to convey the Site to Developer for the Purchase Price, and to provide to Developer
the Remaining Public Improvement Funds pursuant to Section 219 of this Agreement, constitute
the City’s subsidy for the Project (“Public Subsidy™). Subject to the notice and cure provisions
of Sections 501 through 510, inclusive, of this Agreement and to the Force Majeure Delay
provisions of Section 602 of this Agreement, the City atdt# option may terminate this Agreement
pursuant to Section 510 and not provide any part of the Public Subsidy if any of the applicable
conditions precedent for the benefit of City are not satisfied by the Developer or waived in
writing by the City within the time limits set forth in the Schedule of Performance. The Close of
Escrow and the obligations of City and Developer with respect to the conveyance of the Site
hereunder are subject to the satisfaction or waiver by the Party benefitting therefrom prior to the
Close of Escrow (unless otherwise provided), of the following conditions, and the obligations of
the Parties with respect to such conditions are as follows in this Section 208. Until the
satisfaction of all of the conditions set forth in this Section 208, Developer shall not have the
right to transfer, assign, convey by deed or lease, record any deed of trust or other instrument on
or otherwise encumber any portion of the Site or interest therein. Developer and City shall use
their commercially reasonable best efforts to cause all of the following conditions precedent to
the Phase 1 Closing to be satisfied with due diligence, and in all events not later than ninetcen
(19) months after the Effective Date of this Agreement, and the Phase 1 Closing shall occur
within thirty (30) days thereafter (the “Phase 1 Closing Date™). If Developer or City is unable to
satisfy any of such conditions precedent despite its good faith efforts, such Party will not be in
default hereunder, The following shall be conditions precedent to the Phase 1 Closing and Close
of Escrow:

a. Subdivision (benefits Developer and City). The Developer shall cause a Map
creating legal parcels for the conveyance, financing and development of the Site in accordance
with this Agreement, including Parcels “A”, “B>, “C”, “D”, “E”, “F” and “G”, to be duly
approved and recorded in the Official Records in accordance with all applicable governmental
requirements. Notwithstanding anything to the contrary contained herein, the Phase 1 Closing
shall not occur until such Map is recorded, and the recording of such Map shall be a non-
waivable condition precedent to the Phase 1 Closing.

b. Final Construction Drawings (benefits City). Developer shall have submitted and
City Manager shall have approved the Final Construction Drawings.

C. Project Budget (benefits City). Developer shall have delivered to City, and the
City Manager shall have approved, which approval shall not be unreasonably withheld,
conditioned or delayed, a final Project Budget or any revisions to the Project Budget, and a
Method of Financing, demonstrating to the reasonable satisfaction of the City Manager the
availability of sufficient funds to pay all Acquisition and Development Costs.

d. Construction Contract (benefits City). Developer shall have delivered to City,
and the City Manager shall have approved (which approval shall not be unreasonably withheld,
conditioned or delayed), one or more construction contracts, covering all Phase 1 construction
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(other than the Public Improvements) required by this Agreement and the approved Final
Construction Drawings, in an amount that is consistent with the final City-approved Project
Budget, together with a construction schedule showing a detailed trade-by-trade breakdown of
the estimated periods of commencement and completion of construction and complete
fixturization of the development of Phase 1 of the Project, demonstrating that construction of
Phase 1 will be commenced within thirty (30) days after the Phase 1 Closing and completed
(subject to Force Majeure Delay) within the zin¥e provided in the Schedule of Performance, and
such contract(s) shall have been executed by cach of the parties thereto. City’s review and
approval of the construction contract pursuant to this Section shall be limited to determining if it:
(i) provides for the performance of the construction work in accordance with all Entitlements and
approved Final Constru¢tion Drawings; (ii) provides for costs of construction within the final
City-approved Project Budget; and (iii) otherwise complies with the terms of this Agreement,
_including but not limited to insurance, bonding, disbursement procedures and similar matters,
and shall be for the benefit of the City alone, and no one shall be entitled to rely on such review
or approval for any purpose whatsoever. By approving the construction contract, City makes no
representation or warranty, express or implied, regarding the construction contract, the
contractor, the work to be performed or any other matter.

e. Public Improvement Contract (benefits City). Developer shall have delivered to
City, and the City Manager shall have approved (which approval shall not be unreasonably
withheld, conditioned or delayed), one or more construction contracts, covering all of the Public
Improvements to be constructed by Developer (unless deferred to Phase 2), required by this
Agreement and the approved Final Construction Drawings, in an amount that is consistent with
the final City-approved Public Improvement Budget, together with a construction schedule
showing a detailed trade-by-trade breakdown of the estimated periods of commencement and
completion of construction of the Public Improvements, demonstrating that construction of the
Public Improvements will be commenced within thirty (30) days after the deposit of the
Remaining Public Improvement Funds (other than the Initial Deposit) into escrow, and
completed (subject to Force Majeure Delay) within the time approved in writing by the City
Manager prior to disbursement of funds, and such contract shall have been executed by each of
the parties thereto. The Public Improvement Contract shall include a provision giving to the City
the right but not the obligation to assume Developer’s rights and obligations under the Public
Improvement Contract in the event Developer abandons the Public Improvement work, or ceases
to perform its obligations under the Public Improvement Disbursement Agreement or this
Agreement, City’s review and approval of the construction contract pursuant to this Section shall
be limited to determining if it: (i) provides for the performance of the construction work in
accordance with all Entitlements and approved construction drawings; (ii) provides for costs of
construction within the final City-approved Public Improvement Budget; (iii) complies with
applicable State prevailing wage requirements; (iv) is with a contractor or contracting firm that is
licensed in the State of California, is not an Affiliate of Developer, has demonstrated experience
in completing similar public works projects and is otherwise reasonably acceptable to City; and
(v) otherwise complies with the terms of this Agreement, including but not limited to the
requirements of this paragraph, insurance, bonding, disbursement procedures and similar matters,
and shall be for the benefit of City alone, and no one shall be entitled to rely on such review or
approval for any purpose whatsoever. By approving the construction contract, City makes no
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representation or warranty, express or implied, regarding the construction contract, the
contractor, the work to be performed or any other matter.

f. Evidence of Financing (benefits City). Developer shall have submitted and the
City Manager shall have approved evidence relating to all Sources of Financing relating to Phase
1, and all documents required to be executed in connection with such financing shall have been
duly executed, acknowledged and deljyered. Such evidence shall include:

(D a copy of all Construction Loan documents relating to the Phase 1
Improvements, certified by Developer and/or Approved Parcel “A” Assignee, as the case may
be, to be a true and cotrect copy or copies thereof;, and

(2)  evidence of immediately available funds in a construction escrow
account for the Project in the total amount (beyond (i) those to be loaned pusrsuant to the
Construction Loan, (ii) those to be provided by City, and (iii) those being generated by the sale
of Parcel “A’) necessary to finance the construction of Phase 1 to Completion, including the
Public Improvements (that have not been deferred to Phase 2) and the Private Improvements, in
accordance with a Project Budget approved, in writing, by the City.

City shall cooperate reasonably with Developer and the Approved Parcel “A” Assignee in
Developer/Approved Parcel “A” Assignee’s efforts to obtain financing, including, without
limitation, executing commercially reasonable documentation consistent with this Agreement
relating to the lender’s rights in the event of default by Developer or the Approved Parcel “A”
Assignee, City shall promptly and diligently respond to any request from a lender and shall not
unreasonably withhold its approval of any request for execution or cooperation from a lender that
does not materially modify the provisions of this Agreement or is not inconsistent with this
Agreement.

g Evidence of Property | Tenant Commitments (benefits City). Developer shall
have submifted and the City Manager shall have reasonably approved evidence of binding

commitments from (i) the Approved Parcel “A™ Assignee, to construct and operate for at least
one Business Day an approximately 14,800 square foot Fresh & Easy or compatable grocery
store or supermarket reasonably acceptable to the City Manager on Parcel “A”; and (ii) retail
tenants committing to lease not less than 5,000 square feet, in any combination of the buildings
to be constructed on Building Pads “B”, “C” and “D”. The City Manager’s review shall be
limited to confirming that such leases are not inconsistent with this Agreement.

h. Insurance (benefits City). Developer shall have submitted to City, and the City
Manager shall have approved (which approval shall not be unreasonably withheld, conditioned
or delayed), evidence of the Insurance Policies required by this Agreement, naming as additional
insureds the following:

“The City of Imperial Beach and its elected officials, officers, officials,
employees, aftorneys, contractors and agents.”

i CC&Rs (benefits City and Developer). Developer shall have submitted to City,
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and the City Manager shall have approved, which approval shall not be unreasonably withheld,
conditioned or delayed, the CC&Rs, and such CC&Rs shall have been executed by each of the
parties thereto. The City Manager’s review shall be limited to confirming that the CC&Rs are not
inconsistent with this Agreement.

J- Parcel “A” Purchase and Sale Agreement (benefits Developer and City). The
putchase and sale agreement {griagreement to lease, or other agreement regarding conveyance,

as the case may be) for Parcel A, shall have been executed by each of the parties thereto, and any
revisions or amendments to the form of such agreement previously submitted to City (and any
other pertinent agreements) shall have been subinitted to City, and the City Manager shall have
approved such revisions and amendments (and other pertinent agreements). The City Manager’s
review shall be limited to confirming that such documents are not inconsistent with this
Agreement. Prior to submitting such agreement or ainendments, Developer may redact economic
deal terms and other confidential information not intended for public disclosure or which
Developer may not disclose without breaching a contractual obligation or proscription, except to
the extent necessary for the City Manager to determine the compensation to be paid to
Developer, if any, prior to the Completion of the Parcel “A” Improvements.

k. Parcel “A™ Assignment and Assumption Agreement (benefits City). The
Developer and the Approved Parcel “A” Assignee shall have executed an Assignment and

Assumption Agreement that is reasonably acceptable to the City Manager.

1. Permits (benefits City and Developer). Developer shall not be required to obtain
Building Permits prior to the Close of Escrow, but the following shall be a condition precedent to
the Phase 1 Closing: (1) Developer shall have delivered to City the list of permits required for
grading and the construction of the Phase 1 Improvements; (2) Developer shall have obtained all
applicable plan check approvals for the Phase 1 Improvements; (3) Developer shall have
obtained all applicable variances (if any) and Entitlements for the issuance of such Permits; (4)
all conditions for the issuance of all such Building Permits have been satisfied (with the
exception of payment of Permit fees, which payment is provided for in the approved Project
Budget and the Construction Loan or other funds to be made available to Developer at the Phase
1 Closing); (5) there are no changes (other than changes approved by the City Manager) to the
Construction Drawings approved by the City Manager in accordance with paragraph b. of this
Section 208 between the time of City Manager’s approval and the time of issuance of the
Building Permits other than minor changes required by the City’s Building Department in
connection with the plan check approvals for the Phase 1 Improvements; and (6) in any event,
the Building Permits are issued not later than ten (10) Business Days after the Phase 1 Closing,
which the City Manager may extend, but in no event later than thirty days after the Phase 1
Closing.

m. No Challenges (benefits Developer and City). With regard to the Entitlements
and all permits required for prading and the construction of the Phase 1 Improvements, all
administrative appeals periods shall have expired; with regard to compliance with CEQA (as
required), the statutes of limitation therefor shall have expired; and with regard to each, no
unresolved challenge thereto shall be in existence.
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n, Joint Supplemental Instructions (benefits Developer and City). City and
Developer counsel/special counsel shall have prepared such joint supplemental instructions for
the Title Company as may be necessary to close the transaction contemplated herein.

0. Closing Certificate (benefits Developer). City shall have submitted to Developer
a certificate stating that all conditions precedent to the Phase 1 Closing have been satisfied or
waived, if such be the ecase. ESSiH

p. Documents (benefits Developer and City, as applicable). City, Developer and
other parties, as appropriate, shall have executed and delivered to the Escrow Agent in
recordable form as necessary the documents and instruments listed in paragraph o. of Section
202 of this Agreement and the following non-recordable documents:

€)) P'ayment Agreement (to be executed by Developer and City);
(2)  Environmental Indemnity (to be executed by Developer);
3 Option Agreement (to be executed by Developer and City);

&) If not already executed, the Public Improvement Disbursement Agreement
(to be executed by Developer, City and Escrow Agent);

%) Parcel “A” Assignment and Assumption Agreement (to be executed by
Developer, Approved Parcel “A” Assignee and City); and

(©) Such other documents as the Parties may request to be delivered through
Escrow.

q. Representations, Warranties and Covenants (benefits City). Developer shall have
duly performed each and every obligation to be performed by Developer hereunder to be
performed prior to the Phase 1 Closing and Developer’s representations, warranties. and
covenants set forth in this Agreement shall be true and correct as of the date of the Phase 1
Closing.

r. Covenants of City (benefits Developer). City shall have duly performed each and
every obligation to be performed by City hereunder to be performed prior to the Phase 1 Closing
and City’s representations, warranties and covenants set forth in this Agreement shall be true and
correct as of the date of the Phase 1 Closing,

s, Deliveries (benefits City). Developer shall have delivered the items to be
delivered by Developer prior to the Phase 1 Closing, when and as required in this Agreement.

t. Deliveries (benefits Developer). City shall have delivered the items and funds to
be delivered by City prior to the Phase 1 Closing, when and as required in this Agreement,

u. Grocery Project (benefits City and Developer). All conditions precedent to the
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close of escrow set forth in the Parcel “A” purchase and sale agreement shall have been satisfied
or waived.

V. Condition of Site (benefits Developer). City shall have completed all demolition
on the Site as provided in Section 216.f. of this Agreement.

w. -No Impeding Litigation (benefits Developer and City). With regard-te this
Agreement and the transactions contemplated hercunder, no unresolved challenge theréto that
would impede the timely development of the Project shall be in existence.

%. . No default (benefits City). Developer shall not be in default of this Agreement.

y. No default (benefits Developer). City shall not be in default of this Agreement.

A Feasibility (benefits Developer). Developer has not provided written notice to the
City that Developer has determined, in Developer’s sole good faith discretion, that the Project is
not financially feasible, due to any of the following: (i) Developer has failed, despite
commercially reasonable efforts, to enter into a commercially viable purchase and sale
agreement with the Approved Parcel “A” Assignee, as determined by Developer, or has been
unable, despite commercially reasonable efforts, to negotiate an Assignment and Assumption
Agreement for Parcel “A” with the Approved Parcel “A” Assignee that is reasonably acceptable
to the Developer and the City Manager, or such purchase and sale agreement has terminated due
to any act or omission by the Approved Parcel “A” Assignee (including, without limitation, a
termination pursuant to any contingency in favor of the Approved Parcel “A” Assignee
contained therein); (ii) Developer has failed, despite commercially reasonable efforts, to obtain
financing for the development of the Project on terms reasonably satisfactory to Developer; or
(iii) the costs of developing the Project or of completing the Public Improvements are materially
different than those anticipated by Developer as of the Effective Date (including, without
limitation, any variance of more than ten percent (10%) from the amounts reflected on the table
attached to this Agreement as Attachment No. 6); or (iv) there is litigation pending (including,
but not limited to the Quiet Title Action) or legislation pending or adopted which, in Developer’s
reasonable determination, makes it infeasible to obtain financing for the development of the
Project on commercially reasonable terms or will make it reasonably likely that the City will not,
or will not be able to, satisfy its obligations hereunder.

aa.  Peasibility (benefits City). Subject to the liquidated damages provision set forth in
Section 512 of this Agreement, City has not provided written notice to the Developer prior to
April 1, 2012 that the City has determined, in City’s sole and absolute discretion, exercised in
good faith, that the Project is not feasible, due to changes in circumstances since the Effective
‘Date that have caused a legal or financial impediment to the performance by City of any of its
obligations hereunder,

bb.  Developer’s Title Policy (benefits Developer). Title Company shall be
jirevocably committed to issue the Developer’s Title Policy to Developer, as provided in this
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Agreement,

cc.  Developer Formation Documents (benefits City). Except as otherwise provided
below, Developer shall have delivered documentation relating to the corporate, partnership,
limited liability or other similar status of Developer, as the case may be (and if Developer is a
limited partnership, its general partoers, and if Developer is a limited liability company, its

.;manager), including, without limitation and as applicable: limited partmership agréement and

)
4

any amendments thereto, articles of incorporation, State of California Limited Liability
Company Articles of Organization (LLC-1), Statement of Information and Operating Agreement
(including any amendments thereto), copies of all resolutions or other necessary actions taken by
such entity to authorize the execution of this Agreement and related documents, a certificate of
status issued by the California Secrctary of State and a copy of any Fictitious Business Name
Statement, if any, as published and filed with the Clerk of San Diego County. If requested by
City, then Developer shall provide to City the operating agreement of Developer (or the portions
thereof evidencing authority). In addition, if requested by City, then Developer shall provide to
City formation and good standing certificates filed with, or issued by, the State of California for
Developer’s manager or general partner, as the case may be, but shall not provide any other
formation documents which are not of public record (such as, for example, operating agreements
or bylaws) for such entity. City shall keep such documents strictly confidential and shall not
disclose the contents of such documents except to the extent that such documents are part of the
public record or such disclosure is otherwise required under applicable law. Moreover, City
agrees that Developer may redact the financial details of any such information prior to any such
disclosure,

dd.  Joint Supplemental Escrow Instructions (benefits Developer and City). City and
Developer counsel/special counsel shall have prepared such joint supplemental instructions for
the Escrow Agent as may be necessary to close the transaction contemplated herein.

ee. Closing Certificate (benefits Developer). City shall have submitted to Escrow
Agent a certificate stating that all conditions precedent to the recording of documents and the
Close of Escrow have been satisfied or waived, if such be the case.

ff. Representations, Warranties and Covenants (benefits City). Developer shall have
duly performed (or City will have waived) each and every obligation to be performed by
Developer hereunder to be performed prior to the Close of Escrow and Developer’s
representations, warranties and covenants set forth in this Agreement shall be true and correct as
of the date of the Close of Escrow.

gg.  Covenants of City (benefits Developer). City shall have duly performed (or
Developer will have waived) each and every obligation to be performed by City hereunder to be
performed prior to the Close of Escrow and City’s representations, warranties and covenants set
forth in this Agreement shall be true and correct as of the date of the Close of Escrow in all
material respects.
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hh,  Deliveries (benefits City). Developer shall have deposited into escrow the cash
portion of the Purchase Price, and delivered the items and funds to be delivered by Developer
prior to the Closing, when and as required in this Agreement.

ii. Deliveries (benefits Developer). City shall have delivered the items and funds to
be delivered by City prior to the Closing, when and as required in this Agreement.

Gty . S
: Ji- No_Impeding Litigation (benefits Developer and City). With regard to this
Agreement and the transactions contemplated hereunder, no unresolved challenge thereto that

would impede the timely development of the Project shall be in existence.

kk.  No default (benefits City). Developer shall not be in default of this Agreement.
11. No default (benefits Developer). City shall not be in default of this Agreement.

SECTION 209 Failure of Conditions to Close of Escrow

a. Termination. In the event that any of the conditions precedent to thé Close of - .
Escrow are not timely satisfied or waived, for a reason other than the default of Cify or
Developer, the following shall apply:

L. Either Party shall have the right to terminate this Agreement, the escrow
and the rights and obligations of City and Developer hereunder to the extent that such Party is
intended to be benefited by the applicable condition precedent;

2. If this Agreement is terminated as provided herein, then Escrow Agent is
hereby instructed to promptly return to Developer and City all funds, if any, and documents
deposited by them, respectively, iuto escrow which are held by Escrow Agent on the date of said
termination (less, in the case of the Patty otherwise entitled to such funds, however, the amount
of any cancellation charges required to be paid by such Party under Section 209.b. of this
Agreement, below); and

3. If this Agreement is terminated as provided herein, then neither Party shall
have any further rights or obligations hereunder except those that survive termination of this
Agreement as expressly provided herein.

b. Cancellation Fees and Expenses. In the event that the cscrow terminates in
accordance with Section 209.a. of this Agreement, above, the cancellation charges, if any,
required to be paid by and to Escrow Agent and the Title Company shall be borne equally by
Developer and the City and all other charges shall be bore by the Party incurring same.

SECTION 210 Disbursements and Other Actions to be taken by Escrow Agent.

At the Close of Escrow, Escrow Agent shall promptly undertake all of the following in
the manner hereinbelow indicated:
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a. Cause the documents to be recorded that are listed in paragraph o. of Section 202
of this Agreement (documents numbered 1-10), and any other documents which the Parties may
mutually direct, to be recorded in the Official Records, and obtain conformed copies thereof for
distribution to City and Developer.

b. Disburse the cash portion of the Purchase Price to City, and deliver the fully
executed Payment Agreement to the City. Ohe

c. Distribute to the City and Developer executed copies of the non-recorded
documents listed in paragraph p. of Section 208 of this Agreement (documents numbered 1-6).

d. Direct the Title Company to issue the Developer’s Title Policy to Developer and
deliver the original thereof to Developer within two weeks after the Closing.

€. Prepare and distribute to Developer and City each, copies of both Parties’ escrow
closing statements and a complete copy of all documents handled by escrow.

Escrow Agent agrees that release of funds to City shall irrevocably commit Escrow
Agent, on behalf of Title Company, to issue Developer’s Title Policy in accordance with this
Apgreement.

SECTION 211 Title Insurance
a. Concurrently with the recordation of the Grant Deed, Title Company shall provide

and deliver to Developer an owner’s policy of Title Insurance, issued by the Title Company,
insuring that the fee interest of the Site is vested in Developer in the condition required by
Section 205 of this Agreement, together with any endorsements as the Developer may reasonably
request (“Developer’s Title Policy™). The Title Company shall provide City and Developer with
a copy of the Developer’s Title Policy. The Developer’s Title Policy shall be in such reasonable
amount as the Developer may request, subject to the approval of the City Manager. If Title
Company is unable or unwilling to deliver the Developer’s Title Policy consistent with the
provisions of this Agreement, then in addition to any other rights or remedies of Developer,
Developer may terminate this Agreement pursuant to Section 509.

b. City shall pay only the premium for a standard form CLTA owner’s policy. Any
extended coverage and endorsements requested by Developer shall be at no cost or expense to
City.

SECTION 212 Taxes and Assessments

Ad valorem taxes and assessments, if any, on the Site, and taxes upon this Agreement or
any rights hereunder, levied, assessed or imposed for any period, commencing prior fo
conveyance of title of the Site to Developer, shall be borne by City. All ad valorem taxes and
assessments levied or imposed for any period commencing after conveyance of title of the Site to
Developer shall be paid (as between City and Developer) by Developer. Developer’s and City’s
obligations under this Section 212 shall survive the termination of this Agreement and shall
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continue to remain in effect after any or all of the following events: Closing, Completion and
recordation of the Release of Construction Covenants.

SECTION 213 Contests

a. Absent manifest error, Developer shall refrain from appealing, challenging or
contesting in any manner the validity or amount.of-any tax assessment, encumbrance or lien on
the Site; provided, however, that such prohibition' shall not apply to an appeal, challenge or
contesting of the erroncous assessment for property tax purposes of the Site, and further provided
that Developer shall not be prohibited from appealing, challenging or contesting any increases in
assessment of the Site for property tax purposes over and above the current 2% per annum
permitted amount,

b. Developer agrees that any such permitted proceedings shall be begun without
undue delay after any contested item is imposed and shall be prosecuted to final adjudication
with reasonable dispatch. Developer shall give City prompt notice in writing of any such contest
at least ten (10) days before filing any contests. Developer may only exercise its right to contest
an imposition hereunder if the subject legal proceedings shall operate to prevent the collection of
the imposition so contested, or the sale of the Site, or any part thereof, to satisfy the same, and
only if Developer shall, prior to the date such’ imposition is due and payable, have given such
reasonable security as may be required by City from time to time in order to insure the payment
of such imposition to prevent any sale, foreclosure or forfeiture of the Site, or any part thereof,
by reason of such nonpayment. In the event of any such contest and the final determination
thereof adversely to Developer, Developer shall, before any fine, interest, penalty or cost may be
added to this Agreement for nonpayment thereof, pay fully and discharge the amounts involved
in or affected by such contest, together with any penalties, fines, interest, costs and expenses that
may have accrued thereon or that may result fiom any such contest by Developer and, after such
payment and discharge by Developer, City will promptly return to Developer such security as
City shall have received in connection with such contest.

c. City shall coopetate reasonably in any such contest permitted by this Section 213,
and shall execute any documents or pleadings reasonably required for such purpose. Any such
proceedings to contest the validity or amount of Imposition or to recover back any Imposition
paid by Developer shall be prosecuted by Developer at Developer’s sole cost and expense; and
Developer shall indemnify and save harmless City (as a Party to this Agreement) against any and
all loss, cost or expense of any kind, including, but not limited to, reasonable attorneys’ fees and
expenses, which may be imposed upon or incurred by City (as a Party to this Agreement) in
connection therewith.

SECTION 214 Occupants of the Site

Title to the Site shall be conveyed fiee of any possession or right of possession except
that of Developer, unless waived by Developer in writing,
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SECTION 215 Land Use Requirements for the Site

a, Entitlements. It shall be a condition of the Close of Escrow that Developer obtain
all Entitlements and permits (other than ministerial permits, such as Building Permits, which are
not requited to be obtained prior to the Close of Escrow, subject to paragraph 1. of Section 208 of
this Agreement) necessary for the construction of the Phase 1 Improvements, Developer shall
promptly and in good faith apply for, and diligently pursue obtaining the Entitlements. Without
limiting Developet’s obligations under this Section 215.a., Developer’s failure to obtain the
Entitlements shall not be an event of default hereunder, provided that Developer promptly
applied in good faith for, and diligently pursued obtaining the Entitlements (or caused othets to
do so on Developer’s behalf). City shall have no responsibility to verify that zoning of the Site
and all applicable City land use requirements will be, at the applicable Closing, such as to permit
development of the Site and construction of the Improvements and the use, operation and
maintenance of such Improvements in accordance with the provisions of this Agreement.
Nothing contained herein shall be deemed to entitle Developer to any City permit or other City
approval necessary for the development of the Site, or waive any applicable City requirements
relating thereto. This Agreement does not (i) grant any Entitlement to Developer; (ii) supersede,
nullify or amend any condition which may be imposed by City in connection with approval of
the development described herein; (iif) guarantee to Developer or any other party any profits
from the development of the Site; or (iv) amend any City laws, codes or rules. This is not a
Development Agreement as provided in California Government Code Section 65864. Developer
shall comply with all applicable conditions of approval required by City. Without cost to City,
City shall reasonably cooperate and provide appropriate technical assistance to Developer, as
necessary, in connection with Developer’s obtaining all necessary Entitlements and permits for
the construction of the Improvements.

b. Indemnification. To the extent permitted by law, Developer shall protect, defend,
indemnify and hold City and each of its elected officials, officers, representatives, agents,
employees, contractors and attorneys (the “Indemnified Parties) harmless from and against any
and all claims asserted or liability established for damages or injuries to any person or propetty,
including injury to Developer’s officers, employees, invitees, guests, agents or contractors,
which arise out of or are in any manner directly connected with any work or activity performed
by or on behalf of Developer, its officers, employees, invitees, guests, agents and contractors
pursuant to the Entitlements and permits obtained pursuant to Section 215.a. of this Agreement,
above, and all expenses of investigating and defending against same, including, without
limitation, attorneys® fees and costs. If Cify, in good faith, determines that its interests are not
adequately protected by being provided a defense by Developer, City may, at its election,
conduct the defcnse or participate in the defense of any claim related in any way to this
indemnification. If City chooses at its own election to conduct its own defense or obtain
independent legal counsel in defense of any claim related to this indemnification, then Developer
shall pay all of the costs related thereto, including, without limitation, reasonable attorneys’ fees
and costs. In connection therewith, the reasonable value of services provided by in-house counsel
shall be calculated by applying an hourly rate commensurate with the prevailing market rates
charged by attorneys in private practice for such services. The foregoing defense,
indemnification and hold harmless obligations shall not apply to the proportional extent that the
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matter giving rise to such claims, liability, damages or injuries is due to the negligence or willful
misconduct of City (or any of the Indemnified Parties), but shall survive the termination of this
Agreement and shall continue to remain in effect after any or all of the following events:
Closing, Completion and recordation of any Release of Construction Covenants,

C. Police Power, Developer acknowledges that the City is a Party to this Agreement
only in its capacity as the assignee of the Redevelopment Agency. Nothing contained in this
Agreement shall be deemed to limit, restrict, amend or modify, nor to constitute a waiver or
release of any ordinances, notices, orders, rules, regulations or requirements (now or hereafter
enacted or adopted, and/or as amended from time to time) of the City, its departments,
commissions, agencies or boards and the officers thercof, including without limitation any
redevelopment plan or general plan or any zoning ordinances, or any of the City’s duties,
obligations, rights or remedies thereunder or pursuant thereto or the general police powers,
rights, privileges and discretion of the City in the furtherance of the public health, welfare and
safety of the inhabitants thereof, including, without limitation, the right under law to make and
implement independent judgments, decisions and/or acts with respect to planning, development
and/or redevelopment matters (including, without limitation, approval or disapproval of plans
and/or issuance or withholding of entitlements or building permits) whether or not consistent
with the provisions of this Agreement, any attachments to this Agreement or documents
contemplated by this Agreement (collectively, the “City Rules and Powers™). In the event of any
conflict, inconsistency or contradiction between any terms or provisions of this Agreement, any
attachments to this Agreement or documents contemplated by this Agreement, on the one hand,
and any such City Rules and Powers, on the other hand, the City Rules and Powers shall prevail
and govern in each case. In addition, nothing herein shall require the City to reach a particular
result in any matter that requires a public hearing or the exercise of future discretion as specified
herein. This Section shall be interpreted for the benefit of the City.

SECTION 216 Condition of Site
a. Developer’s Site Investigation
1, “Hazardous Substance,” as used in this Agreement means any substance,

material or waste which is or becomes regulated by the United States government, the State of
California, or any local or other governmental authority, including, without limitation, any
material, substance or waste which is (i} defined as a “hazardous waste,” “acutely hazardous
waste,” “restricted hazardous waste,” or “extremely hazardous waste” under Sections 25115,
25117 or 25122,7, or listed pursuant to Section 25140, of the California Health and Safety Code;
(ii) defined as a “hazardous substance” under Section 25316 of the California Health and Safety
Code; (iii) defined as a “hazardous material,” “hazardous substance,” or “hazardous waste”
under Section 25501 of the California Health and Safety Code; (iv) defined as a “hazardous
substance” under Section 25281 of the California Health and Safety Code; (v) petroleum; (vi)
asbestos; (vii) a polychlorinated biphenyl; (viii) listed under Article 9 or defined as “hazardous”
or “extremely hazardous” pursuant to Article 11 of Title 22 of the California Code of
Regulations, Chapter 20; (ix) designated as a “hazardous substance” pursuant to Section 311 of
the Clean Water Act (33 U.S.C. Section 1317); (x) defined as a “hazardous waste” pursuant to
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Section 1004 of the Resowrce Conservation and Recovery Act (42 U.S.C. Section 6903); (xi)
defined as a “hazardous substance” pursuant to Section 101 of the Comprehensive
Environmental Response, Compensation and Liability Act (42 U.S.C. Section 9601); or (xii) any
other substance, whether in the form of a solid, liquid, gas or any other form whatsoever, which

by any governmental requirements either requires special handling in its use, transportation,
generation, collection, storage, treatment or disposal, or is defined as “hazardous” or is harmful

to the environment or @ajpyable of posing a risk of injury to public health and safety. “Hazardousz:i&
Substances” do not include materials customatily used in the construction, development,
operation or maintenance of real estate, provided such substances are used in accordance with all
laws,

2. City makes no representation or warranty, express or implied, regarding
any conditions of the Site, except that City represents and warrants to Developer that City has
disclosed and provided to Developer all information in City’s possession or known to City
relating thereto; including true, correct and complete copies of studies, reports, investigations
and contracts; and other obligations concerning or related to the Site which are in City’s
possession or which are known by and available to City, including, without limitation,
comrespondence, studies, reports and investigations concerning the Site’s environmental
condition and the presence or absence of Hazardous Substances in, on ot under the Site and its
compliance with envitronmental laws. Notwithstanding anything to the contrary contained herein,
City shall indemnify, defend and hold Developer (and any Assignee(s)) harmless from and
against any action, claiin, demand, expense, or liability arising out of the presence of Hazardous
Substances in, on or under the Site and its compliance with environmental laws if such presence
or any non-compliance with environmental laws is the result of any act or omission by City or
any of its employees, agents, or contractors first occurring after the Effective Date,

3. It shall be the sole responsibility of Developer, at Developer’s sole cost
and expense, to investigate and determine all conditions of the Site and its suitability for the use
to which the Site is to be put in accordance with this Agreement. Developer shall have the right,
at its own expense, and in consultation with City, to employ a qualified soils engineer, geologist
and/or environmental consultant (collectively, “Consultant”) for the purpose of investigating the
soil and water condition of the Site, and the suitability of the Site for economically feasible
development thereon by Developet in accordance with this Agreement. Developer shall also
provide City with the name(s) of the Consultant. Upon Consultant’s completion of the work, a
copy of the Consultant’s written report(s) shall be delivered to City; provided, however, that
Developer makes no representation or warranty regarding such reports, and it shall have no
liability whatsoever for any etrors or omissions contained therein, Developer shall have the
right, not later than July 1, 2012, to terminate this Agreement if Developer determines, on the
basis of the report or any of the due diligence performed by Developer, that the environmental
condition on the Site is not suitable for the economically feasible development of the Site as
contemplated herein. If Developer does not terminate this Agreement by writlen notice to City
on ot before July 1, 2012, then this condition shall be deemed waived.,

4, If Developer does not terminate this Agreement and acquires title to the
Site, but the conditions of the Site are not in all respects entirely suitable for the use or uses to
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which the Site will be put under the terms of this Agreement, then it is the sole responsibility and
obligation of Developer without cost or expense to the City (subject to the terms of paragraph b,
of this Section 216), to take such action as may be necessary to place the Site in all material
respects in a condition suitable for its development and use in accordance with this Agreement.

b. Remediation Costs. In the event Developer incurs any costs to remove or
remediate any.:fazardous Substances from the Site (“Remediation Costs”), the City shall not
have any responsibility to pay for Remediation Costs, including those arising from Pre-existing
Site Conditions, except for those arising from the negligence or willful misconduct of City or any
of its employees, agents or contractors, if any.

c. Conveyance of Site. The Site shall be conveyed to Developer in an “as is”
physical condition, with no warranty, express or implied by the City as to the presence of
Hazardous Substances, or the condition of the soil (or water), its geology or the presence of
known or unknown seismic faults.

d. Waiver and Releage. Subject to patagraphs a. and b. of this Section 216, from and
after the Effective Date of this Agreement, Developer hereby waives, releases and discharges the
City and its elected officials, officers, representatives, agents, employees, contractors and
attorneys, from any and all present and future claims, demands, suits, legal and administrative
proceedings, and from all liability for damages, losses, costs, liabilities, fees and expenses
(including, without limitation, attorneys’ fees) arising out of or in any way connected with the
use, maintenance, ownership or operation of the Site or any portion thereof, any Hazardous
Substances on the Site or the existence of Hazardous Substances contamination in any state on
the Site, however the Hazardous Substances came to be placed there, except that arising out of
the negligence or willful misconduct of the City or any of its employees, agents or contractors.
Developer acknowledges that it is aware of and familiar with the provisions of Section 1542 of
the California Civil Code which provides as follows:

“A general release does not extend to claims which the creditor does not know or suspect
to exist in his or her favor at the time of executing the release, which if known by him or
her must have materially affected his or her settlement with the debtor,”

To the extent of the release set forth in this Section, Developer hereby waives and relinquishes
all rights and benefits which it may have under Section 1542 of the California Civil Code.

c. Environmental Indemnity. From and after the Closing, Developer (and, upon the
Approved Parcel “A” Assignee obtaining title to Parcel “A”, the Approved Parcel “A” Assignee,
and, upon the Approved Parcel “F” Assignee obtaining title to Parcel “F”, the Approved Parcel
“F* Assignee — with each indemnity relating only to such party’s owned property), shall defend,
indemnify and hold harmless the City and its elected officials, officers, representatives, agents,
employees, confractors and attorneys in accordance with the Environmental Indemnity
substantially in the form of Attachment No. 10 to this Agreement, which is incorporated herein
by this reference. As a condition to the Phase 1 Closing, Developer shall execute and deliver to
City the Environmental Indemnity as to the Site excepting Parcel “A” upon the Approved Parcel
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“A” Assignee obtaining title to Parcel “A”, in which case such Approved Parcel “A” Assignece
shall execute and deliver to City the Environinental Indemnity as to Parcel “A”,

f, Site Preparation,

Prior to the Close of Escrow, without cost to Developer, City shall prepare the Site for
development. Such site preparations (“Site Preparation™) shall consist of the following;:

(1)  Complete demolition and removal to the surface elevation of the adjoining
ground of all existing buildings, other structures and Improvements including the removal all
asphalt concrete, concrete, bricks, lumber, pipes, equipment and other material, as well as
complete removal of the palm trees currently located on the Site, and all debris and rubbish
resulting from such demolition.

(2 Complete removal of all subsutface improvements, foundations, building
walls, slabs, basements, tanks and abandoned utilities on the Site, except to the extent Developer
allows any of the same to remain.

(3)  Disconnection, capping and removal of utility lines, installations, facilities
and related equipment within or on the Property.

All of items (1) through (3) inclusive shall be completed prior to the Close of Escrow,

SECTION 217 Preliminary Work by Developer

a. Until the Close of Escrow, representatives of Developer shall at all reasonable
times have the right of access to and entry upon the Site, for the purpose of obtaining data and
making surveys and tests necessary to carry out this Agreement and to perform work on the Site
specifically approved by the City Manager or designee, subject to and in accordance with a Right
of Entry Agreement substantially in the form attached to this Agreement as Attachment No, 18,
which is incorporated herein by this reference.

b. To the extent permitted by law, Developer shall protect, defend, indemnify and
hold City and each of its elected officials, officers, representatives, agents, employees,
contractors and atiorneys (the “Indemnified Parties”) harmless from and against any and all
claims assetted or liability established for damages or injuries to any person or property,
including injury to Developer’s officers, employees, invitees, guests, agents or contractors,
which arise out of or are in any manner directly or indirectly connected with any work or activity
of Developer, its officers, employees, invitees, guests, agents and contractors permitted pursuant
to Section 217.a. of this Agreement, above (excluding any such matter arising out of the mere
discovery by Developer of a Pre-existing Site Condition), and all expenses of investigating and
defending against same, including, without limitation, atiorneys’ fees and costs. The foregoing
defense, indemnification and hold harmless obligations shall not apply to the proportional extent
that the matter giving rise to such claims, liability, damages or injuries is due to the negligence or
willful misconduct of City (or any of the Indemnified Parties). If City, in good faith, determines
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that its interests arc not adequately protected by being provided a defense by Developer, City
may, at its election, conduct the defense or patticipate in the defense of any claim related in any
way to this indemnification. If City chooses at its own election to conduct its own defense or
obtain independent legal counsel in defense of any claim related to this indemnification, then
Developer shall pay all of the costs related thereto, including, without limitation, reasonable
attorneys’ fees and costs, In connection therewith, the reasonable value of services provided by
in-house counsel shall be calculated by applying an hourly rate commensurate with the
prevailing market rates charged by attorneys in private practice for such services. The foregoing
defense and indemnification obligations shall survive the termination of this Agreement and shall
continue to remain in effect after any or all of the following events: Closing, Completion and
recordation of any Release of Construction Covenants,

SECTION 218 Interim Restrictions

From the Effective Date of this Agreement until the Close of Escrow, the City shall not
(i) bring, use, release or dispose of, or permit to be brought, used, released or disposed of, any
Hazardous Substances on the Sitc without the prior written consent of Developer, (ii) impose or
permit the imposition of any lien, encumbrance or restriction on the Site (other than Approved
Title Conditions), (iii) enter into any agreement affecting the Site which would survive the
Closing (other than those contemplated by this Agreement) or (iv) lease any portion of the Site
without the prior written consent of Developer. City shall maintain the Site in a safe and secure
condition, and shall not permit any use of the Site without Developer’s prior written consent.

SECTION 219 Public Improvements

a. Public Improvements, The Public Improvements shall consist of the design,
permitting, construction and installation of the work reflected on the approved construction
drawings for the Public Improvements, including without limitation, the following, all of which
shall meet all applicable City standards:

1. The intersection improvements at Delaware, Palm and State Route 75 (the
“Highway 75 Access Improvements”) including, without limitation, the
following;

(a) Removal of existing median and pavement between Palm Avenue
and Site entrance;

(b)  Removal of existing curb/gutter, median and pavement along
southern side of Palm Avenue, between 7™ Avenue and State
Route 75;

(¢)  Construction of new curb/guiter, pavement and median on Palm
Avenue between 7% Avenue and State Route 75 ;

(d)  Installation of landscaping and irrigation and storm water treatment
114 3
garden”;
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(e) Installation of new street lights; and

6] Any other Cal-Trans requirements relating to the foregoing.

2. Moving of traffic signals and interconnection of traffic signals and
construction of curbs, gutters, sidewalks and landscaping on Palm Avenue
and 9" Street; wedy

3. All existing and proposed utilities within the boundary of the Site, or

within any right-of-way abutting the boundary shall be placed
underground (conversion) to the reasonable satisfaction of the City
Engineer. Developer is responsible for complying with the requirements
and make such arrangements with each serving and impacted utility
company for the conversion or additional installation of such facilities (the
“Underground Utilities™);

4, Removal and replacement of the concrete alley at the south end of the Site
to the reasonable satisfaction of the City Engineer, including the
adjustment to grade and/or replacement of all utility covers in such alley.
The concrete section shall be designed to support the imposed load of fire
apparatus to withstand a minimum 95,000 pound vehicle load (“Alley
Improvements™); and

5. The existing traffic signal pole signaling left turns from Westbound Silver
Strand Boulevard to Palm Avenue shall be removed and replaced to the
reasonable satisfaction of the City Engineer (“New Traffic Signal®).

b. Ninth Street Improvements. The Public Improvements shall also include the Ninth
Street Improvements.

c. Payment for Public Improveinent Costs. Subject to the conditions precedent set
forth in Section 219.¢., below, City shall pay to or for the benefit of or reimburse Developer for

the cost of designing, permitting, constructing and installing the Public Improvements described
in this Section 219.c., below (the “Public Improvement Costs”), not to exceed the amount
described in this Section 219.c. City has committed the sum of $2,200,000 (the “Public
Improvement Funds”) for the Public Improvements described in Section 219.a.1., above. Prior to
the Effective Date, City has incurred and disbursed to Project Design Consultants a portion of
that amount for the preparation of plans for the Public Improvements, which is estimated to be
$43,152 (the “Disbursed Funds®). Prior to the disbursement of any additional Public
Improvement Funds, the City Manager and Developer shall agree on the actual amount of the
Disbursed Funds by a written memorandum (the “Disbursed Funds Memorandum®). For
purposes of this Agreement, the amount of the Public Improvement Funds remaining after
disbursement of the Disbursed Funds shall be referred to as the “Remaining Public Improvement
Funds”. As an example, if the Disbursed Funds equal $43,152, the Remaining Public
Improvement Funds would equal $2,156,848. The actual Remaining Public Improvement Funds
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shall be agreed upon and set forth in the Disbursed Funds Memorandum. In addition to the
obligation to disburse the Remaining Public Improvement Funds for the Public Improvements as
described in this Section 219.c., City shall disburse to or for the benefit of or reimburse
Developer for the Ninth Street Improvements, an additional amount, estimated to be $200,000
(the “Ninth Street Funds”), as provided in clause 4 of this Section 219.c., below. The City shall
disburse the Remaining Public Improvement Funds and the Ninth Street Funds as follows:

1.

City’s obligation shall be to first reimburse Developer, from the
Remaining Public Improvement Funds, for the cost to construct the
Highway 75 Access Improvements.

Upon completion of construction of the Highway 75 Access
Improvements, Developer shall provide to the City Manager a written
certification that all costs for the completion of the Highway 75 Access
Improvements have been paid in full.

To the extent any portion of the Remaining Public Improvement Funds
remains available after paying the costs for the Public Improvements listed
in Section 219.a.1., above, (such portion being referred to as the “Excess
Funds”), the City shall disburse such Excess Funds to the extent necessary
to pay or reimburse Developer for the cost of the Public Improvements
described in paragraphs 2 through 5 of Section 219.a., above, in
accordance with the procedures set forth in the Public Improvement
Disbursement Agreement, Escrow Agent shall remit to City any Excess
Funds remaining after paying for all the Public Improvements listed in
Section 219.a,

In addition to funding the Remaining Public Improvement Funds, the City
shall disburse the Ninth Street Funds to the extent necessary to pay or
reimburse Developer for the cost of the Ninth Street Improvements
described in Section 219.b., above, in accordance with the procedures sct
forth in the Public Improvement Disbursement Agreement. To the extent
the cost to complete the Ninth Street Improvements in Section 219.b.
exceeds the estimated Ninth Street Funds described in this Section 219.¢.,
above, the City shall deposit into the Construction Escrow additional
funds equal to the amount needed to pay for all the costs of the Ninth
Street Improvements, in excess of the estimated sum of $200,000.

d. Right to Defer Some Public Improvements. Upon wiitten notice to the City

Manager not later than thirty (30) days prior to the Scheduled Phase 1 Closing Date, Developer
may defer until the Phase 2 Closing the construction of the Public Improvements described in
paragraph a.3 (Underground Utilities), a.4 (Alley Improvements) and a.5 (New Traffic Signal) of

this Section 219.

e. Conditions Precedent to Disbursement of Remaining Public Improvement Funds.
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Except for the costs to be paid with the Initial Disbursement described in paragraph f. of this
Section 219, below, City shall have no obligation to pay to or on behalf or, or reimburse,
Developer for the cost of Public Improvements unless and until all of the following conditions
shall have been satisfied;

L.

Public Improvement Budget. Developer shall have prepared and submitted
to the City Manager, and-the City Manager shall have approved, a line
item budget for the Public Improvement Costs (the “Public Improvement
Budget”) setting forth all eligible costs and expenses for the planning,
construction and installation of the Public Improvements. The Public
Improvement Budget shall not include any amounts to be paid to
Developer or any Affiliate of Developer as a management fee, contractor’s
fee or for overhead or general conditions, regardless of how characterized.
The City Manager shall approve or disapprove the Public Improvement
Budget within twenty (20) days of a complete submittal. The City
Manager shall not unreasonably withhold, condition or delay approval of
the Public Improvement Budget. The Public Improvement Budget may be
amended from time-to-time upon the written approval of the Parties,
provided that City’s contribution for the Public Improvements shall not
exceed the Remaining Public Improvement Funds as set forth in the
Disbursed Funds Memorandum described in Section 219.c., above, plus
the additional amount necded, if any, for the Ninth Street Iinprovements,

-estimated to be $200,000.

2. Public Improvement Contract. Developer and its general contractor shall
have executed the Public Improvement Contract described in Section 208
of this Agreement, approved by the City Manager.

3. No default. City shall determine that Developer is not in default of any
material obligation under this Agreement or any related instcument or
agreement, - R

f. Disbursement,
1. Promptly following the mutual execution of the Disbursed Funds

9TH AND PALM DDA vI7
12-14-11

Memorandum establishing the amount of the Disbursed Funds and the
Remaining Public Improvement Funds as required by Section 219.c.,
above, the City shall open a construction escrow account (*Construction
Escrow”) with Wells Fargo Bank or other lending institution that is
mutually acceptable to the Developer and City Manager (“Disbursement
Agent”), and deposit into the Construction Escrow the sum equal to the
amount by which $200,000 exceeds the Disbursed Funds described in
Section 219.c., above (the “Initial Deposit™).
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As a condition precedent to the disbursement from escrow of any portion
of the Initial Deposit, City, Developer and Escrow Agent shall execute a
disbursement agreement (“Disbursement Agreement”) substantially in the
form attached to this Agrecment as Attachment No. 11, which is
incorporated herein by this reference.

Not later than :tha date which is five (5) Business Days after the
satisfaction of the conditions precedent set forth in paragraph e. of this
Section 219, above, City shall deposit the $2,000,000 balance of the
Remaining Public Improvement Funds (plus the estimated $200,000 for
the Ninth Street Improvements as provided in paragraph ¢.3. of this
Section 219, above).

Promptly after the City deposits into Escrow the funds described in
paragraph 3 of this Section 219.f, Developer shall process the first
application for payment to pay for the cost of the following:

a. Bond. Developer shall obtain and pay the premium for a
contractor’s bond (the “Bond”) covering labor, materials and faithful
performance for construction of the Public Improvements and Ninth Street
Improvements in an amount equal to one hundred percent (100%) of the
construction price set forth in the Public Improvement Contract. Prior to
the commencement of construction of the Public Improvements and Ninth
Street Improvements, the Bond shall have been approved in writing by the
City Manager as to content, form and amount. Developer shall, prior to the
commencement of construction of the Public Improvements and Ninth
Street Improvements deliver to City a certificate or certificates from the
bonding company issuing the Bond, naming the City as an additional
obligee under the Bond. Notwithstanding the foregoing, the requirement
of this paragraph 4 shall be deemed satisfied in full by any Bond meeting
the requirements of the City of Imperial Beach for public improvements;
and

b. Insurance. Developer shall obtain and pay the premium for the
Insurance Policies required by Section 309 of this Agreement, with respect
to the construction of the Public Improvements and Ninth Street
Improvements by Developer. Developer shall, prior to the commencement
of construction of the Public Improvements and Ninth Street
Improvements deliver to City a certificate or certificates from the
insurance company issuing the insurance policies, naming the City as an
additional insured.

c. Other Costs. The City Manager may, in his sole discretion,
approve as part of the first application for payment other Public
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Improvement Costs and Ninth Street Costs, provided such costs are of a
minor nature, such as permit costs.

3. City shall direct the Disbursement Agent to make disbursements of the
Remaining Public Improvement Funds in accordance with the executed
Public Improvement Disbursement Agreement. Notwithstanding anything
to the contrary contained in this Agreement, in the event the Construction
Escrow is opened and this Agreement is terminated for any reason, City
shail have the right in its sole and absolute discretion to direct the
Disbursement Agent to remit to City any amounts on deposit in the
Construction Escrow,

g. Acceptance of Public Improvements. All Public Improvements and Ninth Street
Improvements shall be designed and constructed to the satisfaction of the City’s Public Works
Director. Developer’s obligation to construct the Public Improvements and Ninth Street
Improvements pursuant to this Agreement shall be satisfied upon the satisfaction of the
following conditions and mutual execution and recordation of an Acceptance and Maintenance
Agreement for Public Improvements and Ninth Street Improvements substantially in the form
attached to this Agreement as Attachment No. 17: (1) approval of the Public Improvements and
Ninth Street Improvements by the City’s Public Works Director, which approval shall not be
unreasonably conditioned, delayed or withheld; (2) recordation of a Notice of Completion by
Developer or its contractor; (3) certification or equivalent by an authorized representative of each

designer of eacl of the respective Public Improvements and Ninth Street Improvements that -

construction has been completed in a good and workmanlike manner and substantially in
accordance with plans and specifications approved by the City; and (4) payment, settlement or
other extinguishment, discharge, release, waiver, bonding or insuring against any mechanic’s liens
that have been recorded or stop notices that have been delivered. Developer shall promptly
remedy at the Developer's cost and expense any condition or conditions which prevent the City
from accepting the Public Improvements and Ninth Street Improvements as provided by this

paragtaph.

SECTION 220 Phase 2 Closing,

Until the occurrence of the Phase 2 Closing, Developer shall not have the right to
transfer, assign, convey by deed or lease, record any deed of trust or other instrument on or
otherwise encumber Parcels “E”, “F” or “G” in Property 2, or any portion thereof or interest
therein. City and Developer shall use their comnercially reasonable best efforts to cause all of
the following conditions precedent to the Phase 2 Closing to be satisfied not later than 30 days
prior to the forty-second (42nd) month after the Effective Date of this Agreement, and the Phase
2 Closing shall occur within thirty (30) days thereafter (the “Phase 2 Closing Date”). If
Developer or City is unable to satisfy any of such conditions precedent despite its good faith
efforts, such Party will not be in default hereunder. The following shall be conditions precedent
to the Phase 2 Closing:

a. Final Construction Drawings (benefits City and Developer). City Manager shall

51
9TH AND PALM DDA v17
12-14-11



have approved any changes to the previously approved Final Construction Drawings as they
pertain to the Phase 2 Improvements,

b. Project Budget (benefits City and Developer). Developer shall have delivered to
City, and the City Manager shall have approved, which approval shall not be unreasonably
withheld, conditioned or delayed, any revisions to the Project Budget, demonstrating to the

rcasonable satisfactionwof the City Manager the availability of sufficient funds to pay alkso .

Acquisition and Development Costs for the Phase 2 Improvements.

c. Construction Contract (benefits City and Developer). Developer shall have
delivered to City, and the City Manager shall have approved (which approval shall not be
unreasonably withheld, conditioned or delayed), one or more construction confracts, covering all
Phase 2 construction required by this Agreement and the approved Final Construction Drawings,
in an amount that is consistent with the final City-approved Project Budget, together with a
construction schedule showing a detailed trade-by-trade breakdown of the estimated periods of
commencement and completion of construction and complete fixturization of the development of
Phase 2 of the Project, demonstrating that (subject to Force Majeure Delays) construction of
Phase 2 will be commenced within thirty (30) days after the Phase 2 Closing and completed
within the time provided in the Schedule of Performance, and such contract(s) shall have been
executed by each of the parties thereto. City’s review and approval of the construction contract
pursuant to this Section shall be limited to determining if it: (i) provides for the performance of
the construction work in accordance with all Entitlements and approved Final Construction
Drawings; (ii) provides for costs of. construction within the final City-approved Project Budget;
and (iii) otherwise complies with the terms of this Agreement, including but not limited to
insurance, bonding, disbursement procedures and similar matters, and shall be for the benefit of
the City alone, and no one shall be entitled to rely on such review or approval for any purpose
whatsoever. By approving the construction contract, City makes no representation or warranty,
express or implied, regarding the construction contract, the contractor, the work to be performed
or any other matter.

d. Public Improvement Contract for Deferred Public Improvements (benefits City).
Developer shall have delivered to City, and the City Manager shall have approved (which
approval shall not be unreasonably withheld, conditioned or delayed), a construction contract,
covering all of the Public Improvements to be constructed by Developer that were deferred to
Phase 2, if any, as required by this Agreement and the approved Final Construction Drawings, in
an amount that is consistent with the final City-approved Project Budget, together with a
construction schedule showing a detailed trade-by-trade breakdown of the estimated periods of
commencement and completion of construction of such deferred Public Improvements,
demonstrating that construction of such deferred Public Improvements will be commenced
within thirty (30) days after the Phase 2 Closing and completed (subject to Force Majeure
Delays) within the time provided in the Schedule of Performance, and such contract shall have
been executed by each of the parties thereto. City’s review and approval of the construction
contract pursuant to this Section shall be limited to determining if it: (i) provides for the
performance of the construction work in accordance with all Entitlements and approved
construction drawings; (if) provides for costs of construction within the final City-approved
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project budget; (iii) complies with applicable State prevailing wage requirements; (iv) is with a
contractor or contracting firm that is licensed in the State of California, is not an Affiliate of
Developer, has demonstrated experience in completing similar public works projects and is
otherwise reasonably acceptable to City; and (v) otherwise complies with the terms of this
Agreement, including but not limited to insurance, bonding, disbursement procedures and similar
matters, and shall be for the benefit of City alone, and no one shall be entitled to rely on such
review or appioval for any purpose whatsoever. By approving the construction contréety City
makes no representation or warranty, express or implied, regarding the construction contract, the
contractor, the work to be performed or any other matter,

e. Evidence of Financing (benefits City and Developer). Developer shall have
submitted and the City Manager shall have approved evidence relating to all Sources of
Financing relating to Phase 2, and all documents required to be executed in connection with such
financing shall have been duly executed, acknowledged and delivered. Such evidence shall
include:

(1) a copy of all Construction Loan documents relating to the Phase 2
Improvements, certified by Developer and/or Approved Parcel “F” Assignee, as the case may be,
to be a true and corvect copy or copies thereof: and

2) evidence of immediately available funds in a construction escrow
account for the Project in the total amount (beyond (i) those to be loaned pursuant to the
Construction Loan, (ii) those to be provided by City for Public Improvements, and (iii) those
being generated by the sale of Parcel “F”) necessary to finance the construction of Phase 2 to
Completion (excluding Parcel “F* if Parcel “F* is to be developed by the Parcel “F Assignee),
in accordance with a Project Budget approved, in writing, by the City, which funds shall include
all Developer Equity needed to pay all Acquisition and Development Costs for Phase 2,
including but not limited to, if applicable, any consideration to be paid to Developer by the
Parcel “F” Assignee for the sale of Parcel “F” prior to the Completion of the Parce] “F”
Improvements. Notwithstanding the foregoing, if Developer elects to defer construction of
Vertical Improvements on Parcel “E” and/or Parcel “G”, as provided in Section 220.f,, below,
the required evidence of financing will not have to include funds for such construction.

City shall cooperate reasonably with Developer and the Approved Parcel “F” Assignee in
Developer/Approved Parcel “F” Assignee’s efforts to obtain financing, including, without
limitation, executing commercially reasonable documentation consistent with this Agreement
relating to the lender’s rights in the event of default by Developer or the Approved Parcel “F*
Assignee. City shall promptly and diligently respond to any request from a lender and shall not
unreasonably withhold its approval of any request for execution or cooperation from a lender if
such request will not result in a material modification of or is not inconsistent with this
Agreement.

f. Evidence of Property 2 Tenant Commitments (benefits City and Developer).
Developer shall have submitted and the City Manager shall have approved evidence of binding
commitments from (i) the Approved Parcel “F” Assignee, to construct (unless being constructed
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by Developer) and operate all or a portion of an approximately 5,000 — 15,000 square foot retail
building on Parcel “F”, if applicable; and (ii) commitments from retail tenants to lease space in
Parcel “E” and Parcel “G”, if any, and Parcel “F” (if Developer does not elect to assign Parcel
“F” to an Approved Parcel “F” Assignee as provided in paragraph g., below), provided that
commitments to lease any portion of Parcel “E” or Parcel “G” shall not be a condition precedent
to the Phase 2 Closing. Developer shall have the right, in Developer’s sole discretion, to elect not
to imuiediately construct Vertical Improvements on Parcel “E” and/or Parcel “GEdsuch election
to be made, if at all, in writing, not later than the Phase 2 Closing. If, following such election,
Developer or any assignee of Developer does construct Vertical Improvements on Parcel “E” or
Parcel “G” such construction shall be subject to all applicable provisions of this Agreement,
regardless of when such construction occurs. City’s review and approval of binding
commitments from tenants pursuant to this Section shall be for the benefit of the City alone, and
no one shall be entitled to rely on such review or approval for any purpose whatsoever. By
approving the tenant commitments, City makes no representation or warranty, express or
implied, regarding the character, fitness, quality, credit-worthiness o1 any other matter relating to
any tenant or any other matter. Developer shall not be required to disclose any confidential
economic deal terms and other confidential information not intended for public disclosure or
which Developer may not disclose without breaching a contractual obligation or proscription.

g. Insurance (benefits City). Developer shall have submitted to City, and the City
Manager shall have approved (which approval shall not be unreasonably withheld, conditioned
or delayed), evidence of the Insurance Policies required by this Agreement, naming as additional
insureds the following: - o

“Ihe City of Imperial Beach and its elected officials, officers, representatives,
agents, employees, contractors and attorneys.”

h. Parcel “F” Purchase and Sale Agreement (benefits Developer and City). If
Developer elects to assign Parcel “F” to an Approved Parcel “F” Assignee, the purchase and sale
agreement (or agreement to lease or other agreement regarding conveyance, as the case may be)
for Parcel “F” shall have been executed by each of the parties thereto, and any revisions or
amendments to the form of such agreement previously submitted to City (and any other pertinent
agreements) shall have been submitted to City, and the City Manager shall have approved such
revisions and amendments (and other pertinent agreements). The City Manager’s review and
approval shall be limited to confirming that such documents ate not inconsistent with this
Agreement, Prior to submitting such agreement or amendments, Developer may redact economic
deal terms and other confidential information not intended for public disclosure or which
Developer may not disclose without breaching a contractual obligation or proscription, except to
the extent necessary for the City Manager to determine the compensation to be paid to
Developer, if any, prior to the Completion of the Parcel “F” Improvements.

i, Permits (benefits City and Developer). Developer shall have delivered to City the
list of permits required for construction of the Phase 2 Improvements (excluding those relative to
Vettical Improvements on Parcel “E” and/or Parce] “G”, if Developer elects to defer construction
of Vertical Improvements on Parcel “E” and/or Parcel “G”, as provided in Section 220.f,
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below), demonstrating to the reasonable satisfaction of the City Manager that all variances (if
any) and Entitlements therefor have been obtained and that all conditions for the issuance of all
such permits have been satisfied (with the exception of payment of fees, which payment is
provided for in the approved Project Budget).

] No Challenges (benefits Developer and City). With regard to the Entitlements

#and all permits required for grading and the construction of the Phases2 Improvements, all

administrative appeals periods shall have expired; with regard to compliance with CEQA (as

required), the statutes of limitation therefor shall have expired; and with regard to each, no
unresolved challenge thereto shall be in existence.

k. Joint Supplemental Instructions (benefits Developer and City). City and
Developer counsel/special counsel shall have prepared such joint supplemental instructions for
the Title Company as may be necessary to close the transaction contemplated herein.

L Closing Certificate (benefits Developer). City shall have submitted to Escrow
Agent a certificate stating that all conditions precedent to recording of the documents have been
satisfied or waived, if such be the case.

m.  Documents (benefits Developer and City, as applicable), City, Developer and
other parties, as appropriate, shall have executed and delivered to the Escrow Agent in
recordable form as necessary the following documents:

Documents to be recorded:

1. Ifapplicable, Parcel “F” grant deed (to be executed and acknowledged by
Developer for benefit of Approved Parcel “F” Assignee); and

2. Recordable Construction Loan documents (to be recorded against Parcel
“E”, “F” and/for “G”, as applicable;

3. Instrument terminating Option Agreement and Memorandum of Option (to
be executed and acknowledged by City); and

4. Subordination Agreement.

Non-recorded documents:

5. If applicable, Parcel “F” Assignment and Assumption Agreement (to be
cxecuted by Developer, Approved Parcel “F” Assignee and City).
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PART 3, DEVELOPMENT OF THE SITE
SECTION 301 Land Use Approvals

It is the responsibility of Developer, without cost to City, to ensure that zoning of the Site
and all applicable City land use requirements will permit development of the Site and
construction of the Improvements and the use, operation and maintenance of such Improvements
in accordance with the provisions of this Agreement. Prior to the Phase 1 Closing, Developer
shall submit and City Manager shall approve complete Final Construction Drawings and
Developer shall obtain all entitlements, approvals, variances and permits necessary for the
construction of the Phase 1 Improvements, as set forth in Section 208 of this Agreement. Nothing
contained herein shall be deemed to entitle Developer to any City permit or other City approval
necessary for the development of the Site, or waive any applicable City requirements relating to
this Agreement. This Agreement does not (a) grant any land use entitlement to Developer, (b)
supersede, nullify or amend any condition which may be imposed by the City in conpection with
approval of the development described herein, (¢} guarantee to Developer or any other party any
profits from the development of the Site, or (d) amend any City laws, codes or rules. This is not a
Development Agreement as provided in Government Code Section 65864,

SECTION 302 Scope of Development

The Site shall be developed in accordance with and within the parameters established in

. the Scope of Development.

SECTION 303 Basic Concept Drawings

a. Developer has prepared basic concept and schematic drawings and related
documents for the development of the Site, which have been approved by the City.

b. The Site shall be developed as established in the basic concept and schematic
drawings and related documents cxcept as changes may be mutually and reasonably agreed upon
between Developer and the City Manager. Any such changes shall be within the limitations of the
Scope of Development.

SECTION 304 Landscaping and Grading Plans
a. Developer shall prepare and submit to the City for its approval preliminary and

final landscaping and preliminary and finish grading plans for the Site. These plans shall be
prepared and submitted within the times established in the Schedule of Performance. Developer
shall grade the Site to match the approximate existing grade of the Palm Avenue/State Route 75
right-of-way.

b. The landscaping plans shall be prepared by a professional landscape architect and
the grading plans shall be prepared by a licensed civil engineer. Such landscape architect and/or
civil engineer may be the same firm as Developer’s architect. Within the times established in the
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Schedule of Performance, Developer shall submit to the City for approval the name and
qualifications of its architect, landscape architect and civil engineer.

SECTION 305 Construction Drawings and Related Documents

a. Developer (or Assignee, as the case may be) shall prepate and submit
construction drawings and related documents (collectivgly cailed the “Plans”) to the City for
review (including but not limited to architectural review), and written approval in the times
established in the Schedule of Performance. Final Construction Drawings are hereby defined as
those in sufficient detail to obtain a Building Permit.

b. Approval of progressively more detailed Plans will be promptly granted by the
City Manager if developed as a logical evolution of previously approved Plans. Any items so
submitted and approved by the City Manager shall not be subject to subsequent disapproval.

c During the preparation of all Plans, the City Manager and Developer shall hold
regular progress meetings to coordinate the preparation of, submission to, and review of Plans
and related documents. The City Manager and Developer shall communicate and consult
informally as frequently as is necessary to insure that the formal submittal of any documents to the
City can receive prompt and speedy consideration.

d. If any revisions or corrections of Plans approved by the City shall be required by
any government official, agency, department, or bureau having jurisdiction over the development
of the Site, Developer and the City Manager shall cooperate in efforts to obtain waiver of such
requirements or to develop a mutually acceptable alternative,

SECTION 306 Approval of Plans

a. Subject to the terms of this Agreement, the City shall have the right to review
(including without limitation architectural review) and approve or disapprove all Plans and
submissions, including any proposed substantial ¢langes to any such Plans or submissions
approved by City. Upon receipt of any disapproval, ‘Developer shall revise the Plans, and shall
resubmit to the City Manager as soon as possible but in no event later than sixty (60) days after
receipt of the notice of disapproval. The City shall approve or disapprove the Plans referred to in
Sections 303, 304 and 305 of this Agreement within the times established in the Schedule of
Performance. Any disapproval shall state in writing the reasons for disapproval and the changes
which the City Manager requests to be made. Such reasons and such changes must be consistent
with the Scope of Development and any items previously approved hereunder. Developer, upon
receipt of a disapproval based upon powers reserved by the City hereunder shall revise the Plans,
and shall resubmit to the City Manager as soon as possible but in no event later than sixty (60)
days after receipt of the notice of disapproval.

b. If Developer desires to make any substantial change in the Final Construction
Drawings after their approval, such proposed change shall be submitted to the City Manager for
approval. For purposes of this Section, “Substantial” shall mean any material change in building
materials or equipment, specifications, or the structural or architectural design or appearance of
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the Project. Nothing herein shall be interpreted as altering, modifying, waiving, amending, or
reducing any requirements of any governmental permit required by any local, state or federal
permitting authority for the development contemplated herein.

SECTION 307 Cost of Construction

Except for the Site Preparation to be perfarmed by City as expressly provided in Section
216.f. of this Agreement, the payment or reimbursement for Public Improvement Costs as
expressly provided in Section 219 of this Agreement, and the cost, if any, to prepare the Site to
be delivered to Developer in the condition required by Sections 205 and 216, the cost of
designing and developing the Site and constructing the Improvements, including, without
limitation, pre-development costs and any offsite or onsite Improvements required by the City in
connection therewith, whether Developer has commenced such design, development and/or
construction prior to or after Close of Escrow, or at any time, shall be the responsibility of
Developer, without any cost to City.

SECTION 308 Schedule of Performance

a. Each Party to this Agreement shall perform the obligations to be performed by
such Party pursuant to this Agreement within the respective times provided in the Schedule of
Performance (subject to Force Majeure Delays), and if no such time is provided, within a
. reasonable time consistent with the Schedule of Performance. The Schedule of Performance shall
be subject to amendment from time to time upon the mutual agreement of the City and
Developer; provided, however, that the City Manager shall have the authority and discretion,
which shall not be unreasonably withheld, to grant up to two 60-day extensions of the Phase 1
Closing Date and the Phase 2 Closing Date, as applicable, in order to carry out the purposes of
this Agreement.

b. After each Closing, Developer shall promptly begin and thercafter diligently
prosecute to completion the construction of the applicable Improvements as provided herein and
in the Schedule of Performance, including but not limited to completion of construction of the
Phase 1 Improvements (subject to Force Majeure Delays) not later than two (2) years after the
Close of Escrow.

c. During periods of construction, Developer shall submit to the City a written report
of the progress of construction when and as reasonably requested by the City, but not more
frequently than once every quarter. The report shall be in such form and detail as may be
reasonably required by the City and shall include a reasonable number of construction
photographs (if requested) taken since the last report by Developer. If City utilizes the services of
a construction monitor (at City’s cost), Developer shall reasonably cooperate with the City’s
monitor to coordinate inspections.

SECTION 309 Indemnification and Insurance

a. Deyeloper’s_Indemnity.  To the maximum extent permitied by law, and in
addition to any other provisions of this Agreement, including without limitation, the
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Environmental Indemnity, independently requiring Developer to defend, indemnify, and hold
harmless the Redevelopment Agency, the City and their respective elected officials, members,
officers, representatives, agents, employees, contractors and attorneys (referred to in this Section
as the “Indemnified Parties”), Developer agrees to and shall defend, indemnify and hold harmless
the Indemnified Parties from and against all claims, liability, loss, damage, costs or expenses
(including reasonable attorneys’ fees and court costs) arising from or as a result of the death of
any person or any accident, injury, loss or damage whatsoever caused to any person or the
property of any person resulting or arising from or in any way connected with the following,
provided the foregoing defense, indemnification and hold harmless obligations shall not apply to
the proportional extent that the matter giving rise to such claims, Iiability, damages or injuries is
due to the negligence or willful misconduct of City (or any of the Indemnified Parties);

L. The existence, release, presence or disposal on, in, or under the Site ofany
Hazardous Substances resulting from the acts or omissions of Developer, an
Assignee, their respective contractors, subcontractors, agents or other persons
acting on Developer’s or Assignee’s behalf (other than the mere discovery thereof)
(individually, “Indemnifying Party,” and collectively, “Indemnifying Parties”);

2. The development, construction, marketing, use, operation or condition of the Site
(other than Pre-Existing Conditions) and the Improvements by any Indemnifying
Party;

3. Any accident, personal injury or casualty on the Site or the Improvements

resulting from the acts or omissions of any Indemnifying Party;

4. Any plans or designs for inprovements (collectively, “Plans”) prepared by or on
behalf of any Indemnifying Party, including without limitation any errors or
omissions with respect to such plans or designs, except in the event that (i) none
of the Indemnifying Parties develops the Site pursuant to this Agreement, and (ji)
upon assignment of the Plans to City, City uses the Plans or causes such Plans to
be used to develop the Site; and

5. Any loss or damage to the Indemnified Parties resulting from any inaccuracy in or
breach of any representation or warranty of Developer, or resulting from any
material breach or default by Developer, under this Agreement.

Notwithstanding the foregoing, Developer’s indemnity, defense and hold harmless obligations
under this Agreement shall not include or apply to any matter caused or permitted by any
Assignee (or their respective contractors, subcontractors, agents or other persons acting on such
Assignee’s behalf) who executes an Assignment and Assumption Agreement; it being agreed
that the City shall have the right to disapprove any Assignment and Assumption Agreement
which does not contain indemnity protections on behalf of the City that are acceptable to the City
Manager.
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If City, in good faith, determines that its interests are not adequately protected by being provided
a defense by Developer, City may, at its clection, conduct the defense or participate in the
defense of any claim related in any way to this indemnification. If City chooses at its own
election to conduct its own defense or obtain independent legal counsel in defense of any claim
related to this indemnification, then Developer shall pay all of the costs related thereto,
including, without limitation, reasonable attorneys’ fees and costs. In connection therewith, the
reasonable vatue of services proVided by in-house counsel shall be calculated by applying an
hourly rate commensurate with prevailing market rates charged by attorneys in private practice
for such services, Developer understands, acknowledges and agrees that nothing in this Section
shall be deemed or interpreted as a limitation, modification or waiver of any other provisions of
this Agreement independently requiring Developer to defend, indemnify, and hold harmless the
City and its elected officials, officers, representatives, agents, employces, contractors and
attorneys.

b. Insurance Policies.

1. Commencing upon the Phase 1 Closing, and at all times prior to the
Completion of the entire Project (“the Term”), Developer shall maintain in effect and deliver to
City duplicate originals or appropriate certificates of the following insurance policies (the
“Insurance Policies™):

(a)  All-Risk Policies: Developer shall maintain or cause to be
maintained coverage of the type now known as builder’s completed value risk insurance, as
delineated on an All Risk Builder’s Risk 100% Value Non-Reporting Form. Such insurance shall
insure against direct physical loss or damage by fire, lightning, wind, storm, explosion, collapse,
underground hazards, flood, vandalism, malicious mischief, glass breakage and such other causes
as are covered by such form of insurance, excluding earthquake(s). Such policy shall include (1) an
endorsement for broad form propeity damage, breach of warranty, demolition costs and debris
removal, (2) a “Replacement Cost Endorsement” in amount sufficient to prevent Developer from
becoming a co-insurer under the terms of the policy, but in any event in an amount not less than
100% of the then full replacement cost, to be determined at least once annually and subject to
reasonable approval by City, and (3) an endorsement to include coverage for budgeted soft costs.
The replacement cost coverage shall be for work performed and equipment, supplies and
materials furnished to the Site, or any adjoining sidewalks, streets and passageways, or to any
bonded warchouse for storage pending incorporation into the work, without deduction for physical
depreciation and with a deductible not exceeding $25,000 per occurrence;

(b)  Liability Insurance; Developer shall maintain or cause to be
maintained general liability insurance or an equivalent owner contractors protective policy, to
protect against loss from liability imposed by law for damages on account of personal injury,
including death therefrom, suffered or alleged to be suffered by any person Or persons
whomsoever on or about the Site and the business of Developer on the Site, or in connection with
the operation thereof, resulting directly or indirectly from any acts or activities of Developer, or
any person acting for Developer, or under its respective control or direction, and also to protect
against loss from liability imposed by law for damages to any property of any person occuiring on
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or about the Site, or in connection with the operation thereof, caused directly or indirectly by or
from acts or activities of Developer or its tenants, or any person acting for Developer, or under
its control or direction. Such property damage and personal injury insurance shall also provide
for and protect City against incurring any legal cost in defending claims for alleged loss. Such
personal injury and property damage insurance shall be maintained in full force and effect during
the Term in the following amounts: commercial general liability in a general aggregate amount
of not less than Four Mitlion Dollars ($4,000,000), Four Million Dollars ($4,000,000) Products %15t
and Completed Operations Aggregate, and Two Million Dollars ($2,000,000) each Occutrence.
Developer shall deliver to City a Certificate of Insurance and endorsements evidencing such
insurance coverage prior to the occurrence of the Closing. Developer agrees that provisions of this
paragraph as to maintenance of insurance shall not be construed as limiting in any way the extent
to which Developer may be held responsible for the indemnification of City or the payment of
damages to persons ot property resulting from Developer’s activities, activities of its tenants or the
activities of any other person or persons for which Developer is otherwise responsible. To the
extent that Developer maintains increased or additional insurance coverage during the Term, in
excess of the minimum coverage requirements prescribed by paragraphs (b)(1)(b) and (b)(1)(c)
of this Section 309, Developer shall ensure that the additional insureds specified in paragraph
(b)(3) of this Section 309 derive the benefit of such increased or additional insurance coverage.

(¢)  Automobile Insurance: Developer shall maintain or cause to be
maintained automobile insurance on any automobiles owned by Developer, maintained in full
force and effect in an amount of not less than Two Million Dollars ($2,000,000) per accident.

(d) Workers’ Compensation Insurance: Developer shall maintain or
cause to be maintained workers’ compensation insurance, if required, for any employees of
Developer, issued by a responsible carrier authorized under the laws of the State of California to
insure employers against liability for compensation under the workers’ compensation laws now in
force in California, or any laws hereafter enacted as an amendment or supplement to this
Agreement or in lieu thereof. Such workers® compensation insurance shall cover all persons
employed by Developer in connection with the Site and shall cover liability within statutory
limits for compensation under any such act aforesaid, based upon death or bodily injury claims
made by, for or on behalf of any person incurring or suffering injury or death in connection with
the Site or the operation thereof by Developer. Notwithstanding the foregoing, Developer may, in
compliance with the laws of the State of California and in lieu of maintaining such insurance, self-
insure for workers’ compensation in which event Developer shall deliver to City evidence that
such self-insurance has been approved by the appropriate State authoritics.

2. All policies or certificates of insurance shall provide that such policies
shall not be canceled, reduced in coverage or limited in any manner without at least ten (10) days
prior written notice to City, All fire and liability insurance policies (not automobile and Workers’
Compensation) may name the City and Developer as insureds, additional insureds, and/or loss
payable parties as their interests may appear,

3. The Insurance Policies shall name as additional insureds the following:
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“The City of Imperial Beach and its elected officials, officers, employees, contractors,
agents and attorneys.”

Developer agrees to timely pay all premiums for such insurance and, at its sole cost and expense,
to comply and secure compliance with all insurance requirements necessary for the maintenance
of such insurance. Developer agrees to submit binders or certificates and endorsements
evidencing suchsinsurance to City. prior to the Closing. Within thirty (30) days, if practicablegbut
in any event prior to expiration of any such policy, copies of renewal policies, or certificates and
endorsements evidencing the existence thereof, shall be submitted to City. All insurance herein
provided for under this Section shall be provided by insurers licensed to do business in the State
of California and rated A-VII or better.

4, If Developer fails or refuses to procure or maintain insurance as required
by this Agreement, City shall have the right, but not the obligation, at City’s election, and upon
ten (10) days prior notice to Developer, to procure and maintain such insurance. The premiums
paid by City shall be treated as a loan, due from Developer, to be paid on the first day of the month
following the date on which the premiums were paid. City shall give prompt notice of the
payment of such premiums, stating the amounts paid and the name of the insured(s).

SECTION 310 Nondiserimination

Developer shall not discriminate on the basis of race, gender, religion, national origin,
ethnicity, sexual orientation, age or disability in the solicitation, selection, hiring or treatment of

any contractors or consultants, to participate in subcontracting/subconsulting opportunities.

Developer understands and agrees that violation of this clause shall be considered a material
breach of this Agreement and may result in termination, debarment or other sanctions. After the
Effective Date, this language shall be incorporated into all contracts between Developer and any
contractor, consultant, subcontractor, subconsultants, vendors and suppliers providing material
services relative to the Site,

SECTION 311 Local, State and Federal Laws

a, The Developer and any Assignees shall carry out development and construction (as
defined by applicable law) of the Improvements required by this Agreement, including without
limitation, the Horizontal Improvements and the Vertical Improvements, in conformity with all
applicable local, state and federal laws, including, without limitation, all applicable federal and
state labor laws (including, without limitation, provisions of the State Labor Code relating to
payment of prevailing wages).

b. Developer hereby agrees that Developer shall have the obligation to provide any
and all disclosures, representations, statements, rebidding, and/or identifications which may be
required by Labor Code Sections 1726 and 1781, as the same may be enacted, adopted or
amended from time to time, or any other provision of law. Developer hereby agrees that
Developer shall have the obligation to provide and maintain any and all bonds to secute the
payment of contractors (including the payment of wages to workers performing any public work)
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which may be required by the Civil Code, Labor Code Section 1781, as the same may be enacted,
adopted or amended from time to time, or any other provision of law.

c. Developer shall indemnify, protect, defend and hold harmless the City and its
elected officials, officers, employees, contractors and agents, with counsel reasonably acceptable to
City, from and against any and all loss, liability, damage, claim, cost, expense, and/or “increased
costs” (including labor costs, penalties, reasonable attorneys’ fees, court and litigation costs, and
fees of expert witnesses) which, in connection with the development and/or construction (as
defined by applicable law) of the Improvements, including, without limitation, any and all public
works (if any) (as defined by applicable law), results or arises in any way from any of the
following: (1) the noncompliance by Developer, its general contractor or any subcontractor of
any tier of any applicable local, state and/or federal law, including, without limitation, any
applicable federal and/or state labor laws (including, without limitation, if applicable, the
Tequirement to pay state prevailing wages); (2) implementation of Sections 1726 and 1781 of the
Labor Code, as the same may be enacted, adopted or amended from time to time, or any other
similar law; (3) failure by Developer to provide any required disclosure representation, statement,
rebidding and/or identification which may be required by Labor Code Sections 1726 and 1781, as
the same may be enacted, adopted or amended from time to time, or any other provision of law;
and/or (4) failure by Developer to provide and maintain any and all bonds to secure the payment
of contractors (including the payment of wages to workers performing any public work) which
may be required by the Civil Code, Labor Code Section 1781, as the same may be enacted,
adopted or amended from time to time, or any other provision of law.

d. Developer hereby expressly acknowledges and agrees that City has never
previously affirmatively represented to the Developer or its contractor(s) for the Improvements
in writing or otherwise, that the Project is not a “public work,” as defined in Section 1720 of the
Labor Code. It is agreed by the Parties that, in connection with the development and construction
(as defined by applicable law) of the Improvements, including, without limitation, any public
work (as defined by applicable law), Developer shall bear all risks of payment or non-payment of
state prevailing wages and/or the implementation of Labor Code Sections 1726 and 1781, as the
same may be enacted, adopted or amended from time to time, and/or any other provision of law.
“Increased costs” as used in this Section shall have the meaning ascribed to it in Labor Code
Section 1781, as the same may be enacted, adopted or amended from time to time. The foregoing
indemnity shall survive termination of this Agreement and shall continue after Completion and the
recordtation of the Release of Construction Covenants.

SECTION 312 Condition of Site during Construction.

At all times after the Close of Esctow and prior to the completion of construction,
Developer shall secure and maintain the Site or cause the Site to be secured and maintained in a
safe, neat and orderly condition to the extent practicable and in accordance with industry health
and safety standards for construction sites consistent with the degree of construction permitted
for portions of the Site in accordance with this Agreement,

SECTION 313 Permits
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Before commencement of grading, construction or development of the Site, any building
pads, buildings, structures or other work of improvement upon any portion of the Site, Developer
shall, at its own expense, secure or cause to be secured, any and all permits which may be required
by the City or any other governmental agency with oversight for, or affected by, such
construction, development or work.

e SECTION 314 Rights of Access WEE

a. Commencing upon the Phase 1 Closing, representatives of the City shall have the
reasonable right of access to the Site, upon 24 hours® written notice to Developer (except in the
case of an emergency, in which case, City shall provide such notice as may be practical under the
circumstances), without charges or fees, at normal construction hours during the period of
construction for the purposes of this Agreement, including, but not limited to, the inspection of the
work being performed in constructing the Improvements. Such representatives of the City shall be
those who are so identified in writing by the City Manager. Such access and inspection rights
* 'shall be undertaken in a manner which does not interfere with Developer’s activities or cause
damage to property or improvements,

b. The Developer has the right to designate representatives to accompany the City
representatives on such inspections. The City agrees to coordinate with Developer to schedule
such inspections so that Developer’s representative may attend the inspections, in the discretion
of Developer.

SECTION 315 Disclaimer of Responsibility

The City neither undertakes nor assumes nor will have any responsibility or duty to
Developer or to any third party to review, inspect, supervise, pass judgment upon ot inform
Developer or any third party of any matter in connection with the development or construction of
the Improvements, whether regarding the quality, adequacy or suitability of the plans, any labor,
service, equipment or matetial furnished to the Site, any person furnishing the same, or otherwise.
Developer and all third parties shall rely upon its or their own Jjudgment regarding such matters,
and any review, inspection, supervision, exercise of judgment or information supplied to
Developer or to any third party by the City in connection with such matter is for the public
purpose of redeveloping the Site, and neither Developer (except for the purposes set forth in this
Agreement) nor any third party is entitled to rely thereon, The City shall not be responsible for any
of the work of construction, improvement or development of the Site.

SECTION 316 Taxes, Assessments, Encumbrances and Liens

Commencing upon the Phase 1 Closing, Developer shall pay when due all real estate
taxes and assessments assessed and levied on or against the Site or any portion thereof. Developer
shall not place, or allow to be placed, against the Site or any portion thereof, any mortgage, trust
deed, encumbrance or lien not authorized by this Agrecment until issuance of the Release of
Construction Covenants relative to the Site or such portion thereof in accordance with Section 324
of this Agreement. In addition, Developer shall remove, or shall have removed, any levy or
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attachment made on title to the Site (or any portion thereof), or shall assure the satisfaction thereof
within a reasonable time but in any event prior to a sale thereunder. Under no circumstances
whatsoever shall the Developer record or allow any security instruments to be recorded against
Property 1 or Property 2 prior to the applicable Closing for such Property.

SECTION 317 Reserved.
Lk
SECTION 318 No Encumbrances Except Permitted Deed of Trusts

a. Upon and after the Phase 1 Closing, Developer shall have the right to encumber
Property 1, and upon and after the Phase 2 Closing, Developer shall have the right to encumber
Property 1 and Property 2, with Permitted Deed of Trusts, but only for the purpose of securing
loans of funds to be used for financing and refinancing the Acquisition and Development Costs and
other expenditures necessary and appropriate to develop the Site under this Agreement, consistent
with the amounts set forth in the Method of Financing (“Permitted Financing Purposes”™).
Developer has no authority to encumber Property 1 or any portion thereof prior to the Phase 1
Closing. Developer has no authority to encumber Property 2 or any portion thereof prior to the
Phase 2 Closing. The maker of any loan approved by the City pursuant to this Section 318 shall
not be bound by any amendment, implementation agreement or modification to this Agreement
subsequent to its approval without such lender giving its prior written consent.

b. In any event, Developer shall promptly notify the City of any security interest
created or attached to the Site whether by voluntary act of Developer or otherwise. The City
Manager or his or her designee agrees to make reasonable modifications of Sections 318 through
322 that may be requested by a Permitted Lender, provided such modification does not adversely
affect the receipt of any material benefit by City hereunder. Upon the reasonable request of a
Permitted Lender, the City Manager or his or her designee shall execute from time-to-time such
cstoppel certificates, subordination agreements and other requested documents to the extent they
are consistent with the terms of this Agreement, The City Manager shall respond to any request
under this Section 318.b. within ten (10) days after receipt of the request if accompanied by
sufficient information as may be reasonably required in order for the City Manager to act on such
request.

c. The words “security interest” and “deed of trust” as used herein include all other
appropriate modes of financing real estate acquisition, construction and land development,

d. The restrictions on financing and encumbrance contained in this Section 318 shall
not apply to any Parcel after the issuance of a Release of Construction Covenants as to such
Parcel.

SECTION 319 Lender Not Obligated to Constract Improvements

No lender shall be obligated by the provisions of this Agreement to construct or complete
the Improvements or to guarantee such construction or completion. Nothing in this Agreement
shall be deemed or construed to permit, ox authorize any such lender to devote the Site to any
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uses, or to construct any improvements thereon, other than those uses or improvements provided
for or authorized by this Agreement.

SECTION 320 Notice of Default to Lenders; Right of Lender to Cure Defaulis

Whenever the City shall deliver any notice or demand to Developer with respect to any
breach or default by Developer in completion of construction of the Improvements, the City shall
at the same time deliver the notice or demand to each Permitted Lender that requests such notice or
demand, in writing, from the City and provides its contact information for the notice or demand.
Each such Permitted Lender shall (insofar as the righis of the City are concerned) have the right
at its option within ninety (90) days after the receipt of the notice, to cure or remedy, or
commence to cure or remedy, any such default and to add the cost thereof to the security inferest
debt and the lien of its security interest. If such default shall be a default which can only be
remedied or cured by such Permitted Lender upon obtaining possession of the encumbered
property, such Permitted Lender shall seek to obtain possession with diligence and continuity
through a receiver or otherwise, and shall remedy or cure such default within ninety (90) days
after obtaining possessior; provided that in the case of a default which cannot with diligence be
remedied or cured, or the remedy or cure of which cannot be commenced within such ninety- (90)
day period, such Permitted Lender shall have such additional time as reasonably necessary to
remedy or cure such default with diligence and continuity not to exceed one hundred and eighty
(180) days, unless the City agrees to further extensions in its reasonable discretion; and provided
further that such Permitted Lender shall not be required to remedy or cure any non-curable
default of Developer. Any Permitted Iender who forecloses on its Permitted Deed of Trust, or is
assigned or otherwise succeeds to Developer’s rights under this Agreement, or, subject to the
reasonable approval of the City Manager, the successful bidder at a foreclosure sale, shall have
the right to undertake or continue the construction or completion of the Improvements upon
exccution of a wnitten agreement with the City by which such Permitted Lender expressly
assumes Developer’s rights and obligations under this Agreement, approval of which agreement
shall not be unreasonably withheld by City. Any such Permitted Lender properly completing such
improvements shall be entitled, upon written request made to the City, to a Release of
Construction Covenants from the City.

SECTION 321 Failure of Lender to Complete Improvements

In any case where, six (6) months after default by Developer, a Permitted Lender has not
elected to complete construction of the Improvements, or, if it has elected to complete the
Improvements, it has not proceeded diligently with construction, the City may purchase the
Permitted Deed of Trust by payment to the Permitted Lender of the full amount of the unpaid
principal debt, plus any accrued and unpaid interest and other charges secured by the mortgage
instrument approved by the City.

SECTION 322 Right of the City to Cure Defaults

In the event of a default or breach by Developer of a Permitted Deed of Trust prior to
Completion and prior to completion of a foreclosure by a Permitted Lender, and the Permitted
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Lender has not commenced to complete the development, the City may cure the default at any time
prior to completion by a Permitted Lender of any foreclosure under its security. In such event, the
City shall be entitled to reimbursement from Developer of all costs and expenses incurred by the
City in curing the default. The City shall also be entitled to a lien upon the applicable portion of
the Site, subordinate to the liens of any Permitted Lender, to the extent of such costs and

disbursements.
[ I

SECTION 323 Right of the City to Satisfy Other Iiens on the Site

Prior to Completion and after Developer has had a reasonable time to challenge, cure or
satisfy any liens or encumbrances on its interest in the Site, the City shall have the right, without
obligation, to satisfy any such liens or encumbrances. In such event, the City shall be entitled to
reimbursement from Developer of all costs and expenses incurred by the City in satisfying any such
liens or encumbrances. The City shall also be entitled to a lien upon the Site to the extent of such
costs and expenses, subordinate to the liens of any Permitted Lender, to the extent of such costs
and expenses.

SECTION 324 Release of Construction Covenants

a. Promptly afier Completion of the Improvements relative to any portion of the Site
as requited by this Agreement, City shall deliver to Developer a Release of Construction
Covenants relative to such portion of the Site, upon written request therefor by Developer, In
addition to the other provisions of this Agreement, which, by their terms cease to be applicable
relative to any portion of the Site following the City’s issuance of a Release of Construction
Covenants relative to such portion of the Site, the City’s issuance of the Release of Construction
Covenants shall signify Developer’s satisfaction of Sections 302-308 and 312-314 of this
Agreement with respect to the portion of the Site described in the Release of Construction
Covenants. The City shall not unreasonably withhold any such Release of Construction
Covenants. Such Release of Construction Covenants shall be, and shall so state, conclusive

determination of satisfactory completion of the construction of the Improvements required by this

Agreement with respect to the portion of the Site described in the Release of Construction
Covenants. Upon request of Developer, the City Manager shall consider in good faith including
in the Release of Construction Covenants any other covenants contained in this Agreement, to
indicate that such covenants have been fully satisfied by the completion of construction of such
portion of the Site, if such be the case. ;

b. The Release of Construction Covenants shall be substantially in the form attached
to this Agreement as Attachment No. 13 so as to permit it to be recorded in the Official Records.

c. If City fails to deliver the Release of Construction Covenants within ten (10) days
after written request from Developer, City shall provide Developer with a written statement of its
reasons (the “Statement of Reasons”) within that ten (10)-day period. The statement shall also set
forth the steps Developer must take to obtain the Release of Construction Covenants, If the reasons
are confined to the immediate unavailability of specific items or materials for landscaping, or to
so-called “punch list” items identified by City, City will issue the Release of Construction
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Covenants upon delivery to the City by Developer of a bond or other security that is acceptable to
City in the City Managet’s sole discretion, in an amount representing City’s reasonable estimate of
the cost to complete the work.

d. Such Release of Construction Covenants shall not constitute evidence of
compliance with or satisfaction of any obligation of Developer to any Senior Lender, or any insurer
of a mortgage securing money loaned tofinance the Improvements, nor any part thereof. Such
Release of Construction Covenants is not a Notice of Completion as referred to in Section 3093
of the California Civil Code.

PART 4. USE OF THE SITE
SECTION 40] Uses

a. Developer covenants and agrees for itself, its suecessors, its assigns and every
successor in intetest to the Site or any part thereof, that Developer, such successors and such
assignees shall use the Site only for the uses specified in the applicable Agreecment Containing
Covenants and this Agreement. No change in the use of the Site shall be permitted without the
prior written approval of City.

b. Notwithstanding the generality of subsection (a), above, Developer, its successors
and assigns, shall use the Site and/or Improvements only for the development and operation of a
retail center (“Retail Center®) generally consistent with the information submitted as part of
Developer’s May 6, 2009 proposal to the Redevelopment Agency, as revised pursuant to the
latest submitted site plan dated December 5, 2011 (the “Proposal”), as more particularly
described in and/or modified by this Agreement, the Scope of Development, the Agreement
Containing Covenants and the Plans approved by the City pursvant to this Agreement.

c. The type and quality of tenants allowed in the Retail Center shall be generally
consistent with the type and quality of tenants in other projects developed by Developer as
described in the Proposal, but shall specifically include an approximately 14,800 square foot
Fresh and Easy market or comparable grocery store or supermarket approved in writing by the
City Manager on Parcel “A” and an approximately 5,000 — 15,000 square foot retail building
approved in wiiting by the City Manager on Parcel “F”,

d. The Retail Center shall specifically exclude those prohibited uses listed in the
Agreement Containing Covenants,

SECTION 402 Maintenance

Developer shall maintain the Site or cause the Site to be maintained in accordance with
the requirements of the applicable Grant Deed and Agreement Containing Covenants. Upon and
at all times after Completion of Construction, the Project shall be well maintained as to both
external and internal appearance of all buildings, landscaping, common areas, and parking areas,
conforming to the standards maintained by Developer at its other similar retail developments in

68

9TH AND PALM DDA v17
12-14-11




San Diego County in existence as of the Effective Date.

SECTION 403 Obligation to Reftrain from Discrimination

Developer covenants by and for itself, its heirs, executors, administrators and assigns, and
all persons claiming under or through them, that there shall be no discrimination against or
segregation of any person or group.qf.persons, on account of any basis listed in subdivision (a) or
(d) of Section 12955 of the Government Code, as those bases are defined in Sections 12926,
12926.1, subdivision (m) and paragraph (1) of subdivision (p) of Section 12955, and Section
12955.2 of the Government Code, in the sale, lease, sublease, transfer, use, occupancy, tenure, or
enjoyment of the Site, nor shall the transferee itself or any person claiming under or through him
or her, establish or permit any such practice or practices of discrimination or segregation with
reference to the selection, focation, number, use, or occupancy, of tenants, lessees, sublessees,
subtenants, or vendees of the Site. The foregoing covenants shall run with the land,

SECTION 404 Form of Nondiscrimination and Nonsegregation Clauses

All deeds, leases or contracts made relative to the Site, improvements thereon, or any part
thereof, shall contain or be subject to substantially the following nondiscrimination or
nonsegregation clauses:

(1) (@) In deeds: “The grantee herein covenants by and for himself or herself,
his or her heirs, executors, administrators, and assigns, and all persons claiming under or through
them, that there shall be no discrimination against or segregation of, any person or group of
persons on account of any basis listed in subdivision (a) or (d) of Section 12955 of the
Government Code, as those bases are defined in Sections 12926, 12926.1, subdivision (m) and
paragraph (1) of subdivision (p) of Section 12955, and Section 12955.2 of the Government Code,
in the sale, lease, sublease, transfer, use, occupancy, tenure, or enjoyment of the premises herein
conveyed, nor shall the grantee or any person claiming under or through him or her, establish or
petmit any practice or practices of discrimination or segregation with reference to the selection,
location, number, use or occupancy of tenants, lessees, subtenants, sublessees, or vendees in the
premises herein conveyed, The foregoing covenants shall ran with the land.”

(b) Notwithstanding paragraph (a), with respect to familial status,
paragraph (&) shall not be construed to apply to housing for older persons, as defined in Section
12955.9 of the Government Code. With respect to familial status, nothing in paragraph (a) shall
be construed to affect Sections 51.2, 51.3, 51.4, 51.10, 51.11, and 799.5 of the Civil Code,
relating to housing for senior citizens. Subdivision (d) of Section 51 and Section 1360 of the
Civil Code and subdivisions (n), (0), and (p) of Section 12955 of the Government Code shall also
apply to the above paragraph.

(2) (a) In leases: “The lessee herein covenants by and for himself or herself,
his or her heirs, executors, administrators, and assigns, and all persons claiming under or through
him or her, and this lease is made and accepted upon and subject to the following conditions:
That there shall be no discrimination against or segregation of any person or group of persons, on
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account of any basis listed in subdivision (a) or (d) of Section 12955 of the Government Code, as
those bases are defined in Sections 12926, 12926.1, subdivision (m) and paragraph (1) of
subdivision (p) of Section 12955, and Section 12955.2 of the Government Code, in the leasing,
subleasing, transferring, use, occupancy, tenure, or enjoyment of the premises herein Ieased nor
shall the lessee himself or herself, or any person claiming under or through him or her, establish
or permit any such practice or practices of discrimination or segregation with reference to the
selection, location, numberisuse, or occupancy, of tenants, lessees, sublessees, subtenants, or
vendees in the preinises herein leased.”

(b) Notwithstanding paragraph (a), with respect to familial status,
paragraph (a) shall not be constiued to apply to housing for older persons, as defined in Section
12955.9 of the Government Code. With respect to familial status, nothing in paragraph (1) shall
be construed to affect Sections 51.2, 51.3, 51.4, 51.10, 51.11, and 799.5 of the Civil Code,
relating to housing for senior citizens. Subdivision (d) of Section 51 and Section 1360 of the
Civil Code and subdivisions (n), (0), and (p) of Section 12955 of the Government Code shall
apply to the above paragraph. :

SECTION 405 Effect and Duration of Covenanis

The covenants established in this Agrecment shall run with the land, without regard to
technical classification and designation, and shall be for the benefit and in favor of and
enforceable against the original Developer and successors in interest by the City for a period of
fifty (50) years, except that non-discrimination covenants shall remain in effect in perpetuity.
Unless set forth otherwise, the covenants described in this Part 4 shall commence upon the Close
of Escrow and shall be set forth in the applicable Grant Deed and Agreement Containing
Covenants,

SECTION 406 Agreement Containing Covenants

As a material part of the consideration for this Agreement, Developer covenants and
agrees that it shall execute in recordable form the Agreement Containing Covenants for each
Property. The Agrecment Containing Covenants shall be recorded against the Site in first
priority position senior to any liens or encumbrances (including, without limitation, any
Approved Loan). Developer shall obtain and cause to be recorded (as applicable), at
Developet’s sole cost and expense, any instruments necessaty and/or appropriate to subordinate
to the Agreement Containing Covenants (to the reasonable satisfaction of the City Manager) any
deeds of trust, mortgages, security instruments, other licns, leases, subleases and/or other
agreements affecting title to or possession of or providing a security interest in the Site which
otherwise are or might be senior to the Agreement Containing Covenants (other than title items
existing as of the Close of Escrow which were not created by Developer; Developer shall have
no obligation to cause such items to be subordinated),

SECTION 407 CC&Rs

Developer shall prepare and submit a set of covenants, conditions and restiictions by and
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among Developer and all other owners of any portion of the Site within the Retail Center
addressing, inter alia, parking, access driveways, pedestrian walkways and/or the maintenance of
such areas (“CC&Rs”) to City, for review and written approval by the City Manager within the
time established in the Schedule of Performance. Such CC&Rs shall provide, inter alia, (i) for
damage and destruction provisions that are customary in the industry, (ii) that City is a third
party beneficiary of certain provisions thereof as deemed reasonably necessary by City to protect
its interests; (ir)r-for reciprocal easements to permit encroachments to accommodste
imperfections in construction as compared to the boundaries for each parcel set forth in the Map;
and (iv) such reciprocal easements as may be necessary for the effective operation of the Retail
Center in the event one or more Parcels are and continue to be owned separately, including but
not limited to the exercise by City of the Option and the operation of the Retail Center if City or
its assignee owns Property 2, and Developer and/or its assignee(s) own Property 1. The City
Manager’s review shall be limited to confirming that the CC&Rs address the foregoing topics in
this Section 407 and confirming that the CC&Rs are not inconsistent with this Agreement.

SECTION 408 Destgnation as Point of Sale

Developer and its successors and assigns shall maintain such licenses and permits as may
be required by any governmental agency to conduct taxable sales arising from any project on the
Site and, to the extent permitted by law, shall designate the City of Imperial Beach as the “point
of sale” for all taxable sales and lease transactions occurring from any project on the Site in all
reports to the California State Board of Equalization in accordance with the Bradley-Buins
Uniform Sales and Use Tax Law (Revenue and Taxation Code 72000 et seq.), as it may be
amended or substituted from time to time, and on sales tax refurns to the State of California for
all taxable sales occurring at any project on the Site.

PART 5. DEFAULTS AND REMEDIES

SECTION 501 Defaults - General

a, Subject to the extensions of time set forth in Section 602, failure or delay by
either Party to perform any term or provision of this Agreement constitutes a default under this
Agreement. The Party who fails or delays must commence to cure, cotrect or remedy such failure
or delay and shall complete such cure, correction or remedy with reasonable diligence following
written notice from the other Party, as provided below.

b. The injured Party shall give written notice of default to the Party in default,
specifying the default complained of by the injured Party. Failure or delay in giving such notice
shall not constitute a waiver of any default, nor shall it change the time of default. Except as
otherwise expressly provided in this Agreement, any failures or delays by either Party in
asserting any of its rights and remedics as to any default shall not operate as a waiver of any
default or of any such rights or remedies. Delays by either Party in asserting any of its rights and
remedies shall not deprive either Party of its right to institute and maintain any actions or
proceedings which it may deem necessary to protect, assert or enforce any such rights or
remedies.
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c. If a monetary event of default occurs, prior to exercising any remedies hereunder,
the injured Party shall give the Party in default written notice of such defanit, The Party in default
shall have a period of thirty (30) calendar days after such notice is received or deemed received
within which to cure the default prior to exercise of remedies by the injured Party.

d. If a non-monctary event of default occurs, prior to exercising any remedics
hereundesssthe injured Party shall give the Party in default notice of such default. Ifithe default is
reasonably capable of being cured within thirty (30) calendar days after such notice is received
or deemed received, the Party in default shall have such period to effect a cure prior to exercise
of remedies by the injured Party. If the default is such that it is not reasonably capable of being
cured within thirty (30) days after such notice is received, and the Party in default (1) initiates
corrective action within said period, and (2) diligently, continually, and in good faith works to
effect a cure as soon as possible, then the Party in default shall have such additional time as is
reasonably necessary to cure the default prior to exercise of any remedies by the injured Party,
but in any event no more than one hundred and twenty (120) days of receipt of such notice of
default from the injured Party.

SECTION 502 Institution of Legal Actions

In addition to any other rights or remedies (and except as otherwise provided in this
Agreement), cither Party may institute legal action to cure, correct or remedy any default, to
recover damages for any default, or to obtain any other remedy consistent with the purpose of
this Agreement. Such legal actions must be instituted in the Superior Court of the County.of San .
Diego, State of California, in any other appropriate court of that county, or in the United States
District Court for the Southern District of California.

SECTION 503 Applicable Law

The laws of the State of California shall govern the interpretation and enforcement of this
Agreement.

SECTION 504 Acceptance of Service of Process

A In the event that any legal action is commenced by Developer against the City,
service of process on the City shall be made by personal service upon the City Manager or in such
other manner as may be provided by law.

b. In the event that any legal action is commenced by the City against Developer,
service of process on Developer shall be made by personal service upon Developer or upon the
Developer’s Manager, or any officer of the Developer or Manager, and shall be valid whether
made within or without the State of California, or in such manner as may be provided by law.

SECTION 505 Rights and Remedies Are Cumulative

Except with respect to rights and remedies expressly declated to be exclusive in this
Agreement, the rights and remedies of the Parties are cumulative, and the exercise by either Party
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of one or more of such-rights or remedies shall not preclude the exercise by it, at tlie same or
different times, of any other rights or remedies for the same default or any other default by the
other Party.

SECTION 506 Damages

sipg.  1f'a default is not cured within the time provided in Section 501, the.defaulting Party shall

be liable to the non-defaulting Party for any damages caused by such default, and the non-
defaulting Party may thereafter (but not before) commence an action for damages against the
defaulting Party with respect to such default. Neither Party shall be entitled to, and both Parties
hereby waive, any right to seek special or consequential damages of any kind or nature arising
out of or in connection with this Agreement.

SECTION 507 Specific Performance

If a default is not cured within the time provided in Section 501, the non-defaulting Party,
at its option, may thereafter (but not before) commence an action for specific performance of the
terms of this Agreement pertaining to such default.

SECTION 508 Reserved.

SECTION 509 Termination by Developer

‘a. Prior to the Phase 1 Closing, subject to the notice and cure provisions of Section
501, Developer shall have the right to terminate this Agreement, by providing written notice to
the City, in the event of (i) an uncured default by City, or (ii) the failure of any condition
precedent to the Phase 1 Closing that benefits the Developer.

b. Prior to the Phase 2 Closing, subject to the notice and cure provisions of Section
501, Developer shall have the right to terminate this Agreement, by providing written notice to
the City and reconveying title to Property 2 to City, free and clear of any encumbraices, in the
event of (i) an uncured default by City, or (ii) the failure of any condition precedent to the Phase 2
Closing that benefits the Developer.

SECTION 510 Termination by City

a. Prior to the Phase 1 Closing, subject to the notice and cure provisions of Section
501, City shall have the right to terminate this Agreement, by providing written notice to
Developer, in the event of (i) an uncured default by Developer, or (ii} the failure of any condition
precedent to the Phase 1 Closing that benefits the City to be satisfied as of the Jatest date for the
Phase 1 Closing.

b. Prior to the Phase 2 Closing, subject to the notice and cure provisions of Section
501, City shall have the right to terminate this Agreement, by providing written notice to the
Developer, in the event of (i) an uncured default by Developer, or (ii) the failure of any condition
precedent to the Phase 2 Closing that benefits the City to be satisfied as of the latest date for the
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Phase 2 Closing, Upon which termination, Developer shall reconvey title to Property 2 to City,
free and clear of any encumbrances, other than any City-approved encumbrances (such as
entitlements and eascments) and matters affecting title as of the Close of Escrow.

c. After the Close of Escrow, but before Completion of a Phase, and subject to the
notice and cure provisions of Section 501, City shall have the additional right to terminate this
w2 Agreement in the event any of the following defaults shall occur: i}

L. Subject to Force Majeure Delays, Developer fails to commence
construction of the Improvemenis as required by this Agreement and such breach is not cured
within the time provided in Section 501 of this Agreement, provided that Developer shall not
have obtained an extension or postponeiment to which Developer may be entitled pursuant to
Section 602 hercof; or

2. Developer abandons ot substantially suspends construction of the
Improvements and such breach is not cured within the time provided in Section 501 of this
Agreement, provided Developer has not obtained an extension or postponement to which Developer
may be entitled to pursuant to Section 602 hereof; or

3. Except for Permitted Transfers, Developer assigns or attempts to assign
this Agreement, or any rights hetein, or transfer, or suffer any involuntary transfer of the Site, or
any part thereof, in violation of this Agreement, and such breach is not cured within the time
provided in Section 501 of this Agreement; or :

4, Developer otherwise materially breaches this Agreement, and such breach
is not cured within the time provided in Section 501 of this Agreement.

SECTION 511 Power of Termination and Right of Reverter

a. The Parties agree that the Completion of the Improvements by Developer,
as provided in this Agreement, is a condition subsequent to which the fee simple estate in the
Site granted to Developer by City is subject. Therefore, if this Agreement is terminated by City
pursuant to Section 510.c, of this Agreement following the Close of Escrow but piior to the
Completion of construction as evidenced by issuance of the Release of Construction Covenants
for a Property or Parcel(s), City shall have the additional right, in its sole and absolute discretion,
in addition to any other rights and remedies granted in this Agreement, to exercisc a power of
termination as described in California Civil Code Section 885.010, to terminate and revest in
City the estate in the Site previously conveyed to Developer pursuant to this Agreement and to
re-enter and take possession of the Site with any Improvements thereon; provided, however, in
such circumstance (i) all obligations of Developer under this Agreement (and the instrument and
documents being executed in accordance herewith) will terminate, except for any obligation of
Developer to indemnify City, and (ii) City shall take title to the Site subject to any Permitted
Financing, City’s rights pursuant to this Section shall terminate and be of no further force and
effect upon the issuance of the Release of Construction Covenants for the subject Property,
Parcel or Parcels.
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b. City’s power of termination shall be limited by and shall not defeat, render
invalid or limit: (1) any Permitted Deed of Trust with respect to a Property, Parcel or Parcels; or
(2) any rights or interests provided in this Agreement for the protection of Permitted Lenders
with respect to a Property, Parcel or Parcels,

c. Upon revesting in City title to a Property, Parcel or Parcels as provided in
this Section, City shall, pursuant to its rights and responsibilities under the Redevelopment Law
and the Redevelopment Plan, use its best efforts to reconvey the subject Property, Parcel or
Parcels as soon as possible, in a commercially reasonable manner and consistent with the
objectives of the Redevelopment Law and the Redevelopment Plan, to a qualified and
responsible developer (as determined by City) who will assume the obligation of making or
completing such Improvements as are acceptable to City in accordance with the uses specified
for the Site in the Redevelopment Plan and in a manner that Is satisfactory to City. Upon such
resale of the subject Property, Parcel or Parcels, any proceeds of such sale shall be applied as
follows:

L. First, to reimburse City on its own behalf for all reasonable costs
and expenses incurred by City, including but not limited to pro-rata salaries of City staff and
legal fees incurred in connection with the Iecapture, management and resale of the subject
Property, Parcel or Parcels (but less any income derived by City from any part of the Site in
connection with such management); all taxes, installments of assessments payable prior to resale,
and water and sewer charges with respect to the Site; any payments made or required to be made
to discharge any encumbrances or liens existing on the Site at the time of revesting of title in
City (other than those existing as of the Close of Escrow that were not created by Developer) or
to discharge or prevent from attaching or being made any subsequent encumbrances or liens due
to obligations, defaults or acts of Developer, its successors or transferees; expenditures made or
obligations incurred with respect to any improvements made or completed by City on the Site or
any part thereof in accordance with this ‘Agreement, the Scope of Development and the Plans;
and any amounts otherwise owing to City by Developer and its successors or transfetees.

2. Second, to reimburse any Permitted Lender for disbursements of a
Construction Loan to pay Acquisition and Development Costs.

3. Third, to reimburse Developer for any Developer equity disbursed
to pay Acquisition and Development Costs, less any gains or income withdrawn or made by
Developer from the Site or the Improvements thereon. Notwithstanding the foregoing, the sum of
the amounts calculated pursuant to subsections (2) and (3) shall not exceed the fair inarket value
of the Improvements on the Site as of the date of the default or fajlure which gave rise to City’s
exercise of its power of termination,

4. Any balance remaining after such reimbursements shall be retained
by City as its property.
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d. The rights established in this Section 511 are authorized by Section 33438
of the Redevelopment Law and are to be interpreted in light of the fact that City will convey the
Site to Developer for redevelopment and not for speculation.

SECTION 512. Termination for Reasons of Infeasibility
a. This Agreement shall be subject to termination by Developer prior to the
Phase 1 Closing, as a failure of a condition and not as an event of default, in the event Developer
delivers the written notice to City described in paragraph z. of Section 208 of this Agreement
(“Developer’s Notice of Infeasibility”). From and after giving Developer’s Notice of
Infeasibility, Developer shall no longer be obligated to perform its obligations under this
Agreement and City shall have no cause of action or claim against Developer arising out of such

election to terminate, ) »
45 F}gu)mf fi- ,251,2_ f&l %"
b. This Agreement is stibject to termination by City prior to-the-Phase-1
~Closing, as a failure of a condition and not as an event of default, in the event City delivers the OL/
written notice to Developer described in paragraph aa. of Section 208 of this Agreement (“City’s
Notice of Infeasibility”). From and after giving City’s Notice of Infeasibility, City shall no
longer be obligated to perform its obligations under this Agreement. Notwithstanding any
provision to the contrary contained in this Agreement, as a condition to such a termination by the
City the City must accompany any such City’s Notice of Infeasibility to Developer with a
termination fee, which fee shall be treated as liquidated damages in the amount of $50,000, -

CITY AND DEVELOPER, BY THIS AGREEMENT, MUTUALLY AGREE THAT IF
CITY EXERCISES ITS RIGHT OF TERMINATION PURSUANT TO THE
FOREGOING PARAGRAPH AND SECTION 208.aa., THEN THE RESULTING
DAMAGES TO DEVELOPER WOULD BE IMPRACTICABLE OR EXTREMELY
DIFFICULT TO DETERMINE. BECAUSE OF THIS DIFFICULTY, THE PARTIES
AGREE THAT, IN THE EVENT CITY DELIVERS TO DEVELOPER CITY’S NOTICE
OF INFEASIBILITY, CITY MUST PAY TO DEVELOPER THE SUM OF FIFTY
THOUSAND DOLLARS ($50,000) AS LIQUIDATED DAMAGES, WITHOUT ANY
DEDUCTION, OFFSET OR RECOUPMENT (OR ANY RIGHT THEREOF)
WHATSOEVER, AND DEVELOPER SHALL BE ENTITLED TO SUCH LIQUIDATED
DAMAGES INSTEAD OF AND EXCLUSIVE OF ANY OTHER REMEDY AGAINST
CITY FOR ANY TERMINATION OF THIS AGREEMENT PURSUANT TO THE
FOREGOING PARAGRAPH AND SECTION 208.aa.

. GOSN 412
City: (e Developer:
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PART 0. GENERAIL PROVISIONS
SECTION 601 Notices

Formal notices, demands and communications between City and Developer shall be
deemed sufficiently given if dispatched by first class mail, registered or certified mail, postage
prepaid, return receipt requested, or,.by electronic facsimile or electronic mail transmission
followed by delivery of a “hard” copy, or by personal delivery (including by means of
professional messenger service, courier service such as United Parcel Service or FedEx, or by
U.S. Postal Service), to the addresses set forth in Sections 106 and 107 hereof. Such written
notices, demands and communications may be sent in the same manner to such other addresses as
either Party may from time to time designate by mail. Any notice that is transmitted by electronic
facsimile or electronic mail transmission followed by delivery of a “hard” copy, shall be deemed
delivered upon its transmission; any notice that is personally delivered (including by means of
professional messenger service, courier service such as United Parcel Service or Federal Express,
or by U.S. Postal Service), shall be deemed received on the documented date of receipt; and any
notice that is sent by registered or certified mail, postage prepaid, retun receipt required shail be
deemed received on the date of receipt thereof.

SECTION 602 Enforced Delay: Extension of Time of Performance

a, Performance hy either Party hereunder shall not be deemed to be in default where
delays or defaults are due to war, insurrection, strikes, lock-outs, riots, floods, earthquakes, fires,
casualties, acts of God, acts of the public enemy, epidemics, quarantine restrictions, freight
embargoes, lack of transportation, governmental restrictions or priority, litigation, unusually severe
weather, inability to secure necessary labor, material or tools, delays of any contractor, sub-
contractor or supplier, acts of the other Party, acts or failure to act of the City or any other public
or governmental agency or entity (except that acts or failure to act of City shall not excuse
performance of City), or any causes beyond the control or without the fault of the Party claiming
an extension of time to perform (except that delay in obtaining, or the failure to obtain, tenant
commitments or construction or permanent financing shall not excuse performance of Developer
unless such delay or faiture results from any of the foregoing causes).

b. An extension of time for any such cause (a “Force Majeure Delay™) shall be for
the period of the enforced delay and shall commence to run from the time of the commencement of
the cause, if notice by the Party claiming such extension is sent to the other Party within thirty
(30) days of knowledge of the commencement of the cause. Notwithstanding the foregoing, none
of the foregoing events shall constitute a Force Majeure Delay unless within the foregoing thirty
(30) day period, the Party claiming such delay and interference delivers to the other Party written
notice describing the event, its cause, when and how such Party obtained knowledge, the date and
the event commenced, and the estimated delay resulting therefrom. Any Party claiming a Force
Majeure Delay shall deliver such written notice within thirty (30) days after it obtains actual
knowledge of the event. Times of performance under this Agreement may also be extended in
writing by the City and Developer.
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SECTION 603 Conflict of Interest

a. No elected official, member, officer or employee of City shall have any personal
interest, direct or indirect, in this Agreement, nor shall any such member, official, or employee
participate in any decision relating to the Agreement which affects his or her personal interests or
the interests of any corporation, partnership, or association in which he or she is, directly or
indirectly, interested, fetiy

b. Developer warrants that it has not paid or given, and will not pay or give, any
third person any money or other consideration for obtaining this Agreement.

SECTION 604 Nonliability of City Officials and Emplovees

No clected official, officer, representative, agent, employee, contractor or attorney of City
shall be personally liable to Developer, any Assignee or any successor in interest in the event of
any default or breach by City or for any amount which may become due or on any obligation
under the terms of this Agreement. No officer, director, stockholder, member, limited partner,
representative, agent, employee, contractor or attorney of Developer shall be personally liable to
City or any successor in interest in the cvent of any default or breach by Developer for any
amount which may become due on any obligation under the terms of this Agreement,

SECTION 605 Inspection of Books and Records

City shall have the right at all reasonable times to inspect and copy the books and records
of Developer pertaining to the Site as pertinent to the purposes of this Agreement.

SECTION 606 Approvals

a, Except as otherwise expressly provided in this Agreement, approvals (which
includes both approvals and consents and words of similar meaning contained herein) required of
City or Developer in this Agreement, including the attachments to this Agreement, shall not be
unreasonably withheld, conditioned or delayed. All approvals shall be in writing, Except as
otherwise expressly provided in this Agreement, failure by either Party to approve a matter
within the time provided for approval of the matter shall not be deemed a disapproval, and, except
as otherwise expressly provided in this Agreement, failure by either Party to disapprove a matter
within the time provided for approval of the matter shall not be deemed an approval,

‘ b. Except as otherwise expressly provided in this Agreement, approvals required of

the City shall be deemed granted by the written approval of the City Manager or designee. City
agrees to provide notice to Developer of the name of any designee of the City Manager on a
timely basis, and to provide updates from time to time, Notwithstanding the foregoing, the City
Manager may, in his or her sole discretion, refer to the City Council any item requiring City
approval provided that such referral to the City Council will not be decmed to extend any
timeframe for City performance specified herein or in the Schedule of Performance that is not
approved by Developer; otherwise, “City approval” means and refers to approval by the City
Manager. Developer shall consider in good faith and not unreasonably (in light of all the
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circumstances) withhold, condition or delay approval of any request by City Manager to extend
any such timeframe for City performance specified herein or in the Schedule of Performance if
City Manager in good faith determines that a particular matter requiring City approval should be
referred to City Council.

C. The Parties acknowledge that the forms of those Attachments appended to this

Agreement as of the-Effective Date that are identified in Section 103 of this Agreement asi=:

“examples”, are examples of forms of documents which have not been approved as to form and
substance by either City or Developer and are not intended as binding on either Party — with each
Party reserving the right to negotiate and agree, in good faith, upon the final form and substance
of such instrument. Developer and City Manager shall use commercially reasonable best efforts
to complete and approve the final forms of the Attachments (including but not limited to the
following: Attachment No. 8 (Grant Deed); Attachment No. 10 (Environmental Indemnity);
Attachment No. 12 (Option Agreement); Attachment No, 15 (Payment Agreement); and
Attachment No. 18 (Right of Entry Agreement)), by that date which is thirty (30) days after the
expiration of the condition described in paragraph aa. of Section 208 of this Agreement or thirty
(30) days after the date on which such condition is waived by City, whichever occurs first, The
City Manager, with the concurrence of the City Attorney, shall have the right from time-to-time,
in his or her sole discretion, to approve changes to the attachments to this Agreement deemed
reasonably necessary or appropriate to carry out the purposes of this Agreement.

SECTION 607 Real Estate Commissions; Finder’s Fee

The City shall not be liable for any real estate commissions, brokerage fees or finder’s
fees which may arise from this Agreement. The City and Developer each represent that neither
has engaged any broker, agent or finder in connection with this transaction.

SECTION 608 Construction and Interpretation of Aereement

a. The language in all parts of this Agreement shall in all cascs be construed simply,
as a whole and in accordance with its fair meaning and not strictly for or against any Party. The
Partics to this Agreement acknowledge and agree that this Agreement has been prepared jointly
by the Parties and has been the subject of arm’s length and careful negotiation over a considerable
period of time, that each Party has been given the opportunity to independently review this
Agreement with legal counsel, and that each Party has the requisite experience and sophistication
to understand, interpret, and agree to the particular language of the provisions hereof, Accordingly,
in the event of an ambiguity in or dispute regarding the interpretation of this Agreement, this
Agreement shall not be interpreted or construed against the Party preparing it, and instead other
rules of interpretation and construction shall be utilized,

b. If any term or provision of this Agreement, the deletion of which would not
adversely affect the receipt of any material benefit by ecither Party hereunder, shall be held by a
court of competent jurisdiction to be invalid or unenforceable, the remainder of this Agreement
shall not be affected thereby and each other term and provision of this Agreement shall be valid
and enforceable to the fullest extent permitted by law. It is the intention of the Parties to this
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Agreement that in lieu of each clause or provision of this Agreement that is illegal, invalid, or
unenforceable, there be added as a part of this Agreement an enforceable clause or provision as
similar in terms to such illegal, invalid, or unenforceable clause or provision as may be possible.

c. The captions of the articles, sections and subsections herein are inserted solely for
convenience and under no circumstances are they or any of them to be treated or construed as
part of this instrument. AN

d. References in this instrument to this “Agreement” mean, refer to and include this
instrument as well as any riders, exhibits, addenda and attachments to this Agreement (which are
hereby incorporated herein by this reference) or other documents expressly incorporated by
reference in this instrument. Any references to any covenant, condition, obligation, and/or
undertaking “herein,” “hereunder,” or “pursuant to this Agreement” (or language of like import)
means, refer to, and include the covenants, obligations, and undertakings existing pursuant to this
instrument and any riders, exhibits, addenda, and attachments or other documents affixed to or
expressly incorporated by reference in this instrument.

€. As used in this Agreement, and as the context may require, the singular includes
the plural and vice versa, and the masculine gender includes the feminine and vice versa.

SECTION 609 Time of Essence

Time is of the essence with respect to the performance of each of the covenants and
agrecments contained in this Agreement.

SECTION 610 No Partnership

Nothing contained in this Agreement shall be deemed or construed to create a
partnership, joint venture, or any other similar relationship between the Parties to this Agreement
or cause City to be responsible in any way for the debts or obligations of Developer or any other
Person.

SECTION 611 Compliance with Law

Developer agrees to comply with all the requirements now in force, or which may
hereafter be in force, of all municipal, county, state and federal authorities, pertaining to the
development and use of the Site and the Improvements, as well as operations conducted thereon.
The judgment of any court of competent jurisdiction, or the admission of Developer or any lessee
or permittee in any action or proceeding against them, or any of them, whether City be a Party to
this Agreement or not, that Developer, lessee or permittee has violated any such ordinance or
statute in the development and use of the Site shall be conclusive of that fact as between City and
Developer.
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SECTION 612 Binding Effect

This Agreement, and the terms, provisions, promises, covenants and conditions hereof,
shall be binding upon and shall inure to the benefit of the Parties to this Agreement and their
respective heirs, legal representatives, successors and assigns.

1 BECTTON 613 No Third Party Beneficiaries e

The Parties to this Agreement acknowledge and agree that the provisions of this Agreement
are for the sole benefit of City and Developer, and not for the benefit, directly or indirectly, of any
other person or entity, except as otherwise expressly provided herein.

SECTION 614 Authority to Sign

Developer hereby represents that the persons executing this Agreement on behalf of
Developer have full authority to do so and to bind Developer to perform puisuant to the terms
and conditions of this Agtreement,

SECTION 615 Incorporation by Reference

Each of the attachments and exhibits attached to this Agreement is incorporated herein by
this reference.

SECTION 616 Counterparts

"This Agreement may be executed by each Party on a separate signature page, and when the
executed signature pages are combined, shall constitute one single instrument.

SECTION 617 Severability

If any term, provision, covenant or condition of this Agreement is held by a court of
competent jurisdiction to be invalid, void or unenforceable, the remainder of the provisions shall
continue in full force and effect unless the rights and obligations of the Parties have been
materially altered or abridged by such invalidation, voiding or unenforceability.

SECTION 618 Attorneys’ Fees

If any lawsuit is commenced to challenge the validity of this Agreement or enforce any of
the terms of this Agreement, the prevailing party shall have the right to recover its attorneys’
fees, not to exceed a reasonable amount, and costs of suit from the other Party.

PART 7. ENTIRE AGREEMENT, WAIVERS AND AMENDMENTS

a. This Agreement is executed in three (3) duplicate originals, each of which is
deemed to be an original. This Agreement, including all of the Attachments appended to this
Agreement, constitutes the entire understanding and agreement of the Partics.
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b. This Agreement integrates all of the terms and conditions mentioned herein or
incidental to this Agreement, and supersedes all negotiations or previous agreements between the
Parties with respect to all or any part of the subject matter hereof,

c. All waivers of the provisions of this Agreement must be in writing and signed by
the appropriate authorities of City or Developer, and all amendments to this Agreement must be
* in writing and signed by the appropriate authorities of City and Developer,

PART 8. TIME FOR ACCEPTANCE OF AGREEMENT BY CITY AND CITY

This Agreement, when executed by Developer and delivered to City, must be authorized,
executed and delivered by City within sixty (60) days after date of signature by Developer or this
Agreement may be terminated by Developer upon written notice to City.

IN WITNESS WHEREOF, City and Developer have signed this Agreement as of the
dates set opposite their signatures.

A

[SIGNATURES APPEAR ON NEXT PAGE]
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SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC., a
L : California corporation, its Manager

Dated: /'}\‘"f"!’/] B

y: VM?M
\/Cdtton T. WMTY: President

[SIGNATURES CONTINUE ON NEXT PAGE]

83
9TH AND PALM DDA vI7
12-14-11




CITY OF IMPERIAL BEACH
Dated: '/ ;Qf /f/ / By: &~ e &
T ' Gaty Brown
City Manager

APPROVED AS TO FORM
City Attorney

ByQ?

Jennifer Lya

KANE BA MER& ERKMAN
Special Couhsel

Susan ¥ 6Ia =

84

9TH AND PALM DDA v17
12-14-11




ATTACHMENT NO. 1
SITE MAP
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EXRIBIT "A"
Legal Description

For.APN/Parce] 1D(s): 820-250-03, 04, 05 & 06
PARCEL At APN626:260:03

THAT PORTION OF THE NORTHWEST QUARTER ‘OF THE NORTHWEST QUARTER -OF SECTION
28, TOWNSH!P 18 SOUTH, RANGE 2 WEST, SAN BERMARDINO MERIDIAN, IN THE CITY OF
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, AGCORDING TO OFFICIAL
PLAT THEREOF LYING!NORTHERLY OF THE NORTHERLY LINE OF SOUTH GORONADO MANOR;
ACCORDING TO.WAP THEREOQF NO, 2450; FILED IN THE OFFICE:OF COUNTY REGORDER OF SAN
DIEGO COUNTY JANUARY 20, 1948 AND. LYING. WEST OF THE GENTER LINE OF DELAWARE
BTREET, FORMERLY '1?'[}-] STREET AS SHOWN ON MAP OF R, MERIDEATH JONES ADDITION TO
SOUTH SAN DIEGO BEING MAP NO. 1145, FILEDIN THE.OFFIGE OF GOUNTY RECORDER OF SAN

DIEGG COUNTY JULY 29,1808,

EXCEPTING THAT PORTION THEREOF WHICH LIES WESTERLY OF THE LOCATION AND
NORTHERLY PROLONGATION OF THE CENTER LINE OF THE ALLEY IN BLOGK 3 OF SAID R.
MERIDEATH JONES ADDITION, AS SHOWN ON SAID MAF'NO, 1145,

SAID LANDAS ALSO SHOWN-AS A PORTION OF BLOCK 3 OF MAP NO. 1146, FILED IN THE OFFICE
OF THE'COUNTY REGCRDER OF SAN DIEGO COUNTY, JULY 29, 1908 AND VACATED MARCH 22,
1923, BY DECREE IN SUPERJOR COURT ACTION-NO, 38886,

PARCEL B: APN'S 626-250-04 THRU 08

THAT PORTION OF THE NORTHWEST QUARTER OR THE NORTHWEST QUARTER OF SECTION
29, TOWNSHIP 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO MERIDIAN, IN THE CITY OF
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE-OF CALIFORNIA, ACCORDING TO UNITED
STATES GOVERNMENT SURVEY APRROVED FEBRUARY 26, 1870, LYING NORTHERLY OF THE
NORTHERLY LINE OF 'SOUTH CORONARO MANQR AS SHOWN ON MAP THEREOF NO. 2480,
FILED IN THE OFFICE GF THE COUNTY REGORDER OF SAN-DIEGO COUNTY, JANUARY 20, 1948,
AND LYING EAST OF THE CENTER.LINE OF DELAWARE STREET, FORMERLY 13TH STREET, AND
WEST OF THE GENTER. LINE OF '‘8TH STREET, FORMERLY 12TH STREET, AND THAT PORTION
LYING WEST OF THE §EST LINE OF 9TH STREET, FORMERLY 11TH STREET AND EAST OF THE
EAST LINE OF 8TH STREET, FORMERLY 12TH STREET, AS:SAID- STREETS-ARE SHOWN ON MAP
OF R. MERIDEATH JONES' ADDITIQN TO SAQUTH 8AN.DIEGO, BEING MAFNO. 1445, FILED IN
THE QFFICE:QF THE COUNTY RECORDER'OF SAN DIEGO GOUNTY, JULY 29, 1908.

EXCEPTING THEREFROM THAT PORTION LYING WITHIN THE NORTH 50.00 FEET OF THE BAST
560:60 FEET OF GAID NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF SECTION 29
AS DESCRIBED IN THE DEED TO THE STATE-OF CALIFORNIA, REGORDED AUGUST 24, 1043 IN

BOOK 1626, PAGE 405 OF OFFICIAL RECORDS:

ALSO EXCEPTING THEREFROM THAT PORTION DESCRIBED [N DEED TO THE STATE OF
CALIFORNIA RECORDED JUNE 20, 1955 AS FILE:NQ, 79513 IN BOOK 5685, PAGE 913 OF OFFICIAL

REGORDS, AS FOLLOWS:

CLTA Prctminaty. Repoil Form « Medifigd - Fedoptod 11.47.2008 ) Fhnted: 190943 @ 236PM
‘S6CORPDIAIG.dog f Updated: 10.06:2011 ' CA-=75711013132




EXHIBIT "A"
Legal Dagcription

THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF SECTION
28, TOWNSHIP 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO BASE AND MERIDIAN, 1N THE CITY
OF IMPERIAL BEAGH, GQUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORTING TO UNITED
STATES GOVERNMENT SURVEY APPROVED FESRUARY 25, 1870, DESCRIBEDAG FOLLOWS:
BEGINNING AT THE INTERSECTION OF THE WEST LINE OF 9TH STREET (SHOWN AS 11TH
STREET ON MAP 1148'0OF R. MERIDEATH JGNES' ADDITION TO SOUTH SAN DIEGO) WITH THE
SOUTHERLY LINE OF THE NORTH 50.00 ‘FEET OF SAID NORTHWEST QUARTER OF THE
NORTHWEST QUARTER OF SAID SEGTION. 2d; THENCE ALONG SAID SOUTHERLY LINE
WESTERLY 20,00 FEET; THENCE IN A STRAIGHT LINE SOUTHEASTERLY TO-A-POINT ON THE
BAID WESTERLY LINE SQUTHERLY 20,00 FEET FROM SAID POINT OF BEGINNING; THENCE
NORTHERLY 20:00 FEET TO THE ROINT OF BEGINNING.

SAID LAND IS ALSO SHOWN AS LOTS 1 TO 10 INCLUSIVE AND 31 TO 38 INGLUSIVE AND A

PORTION OF LOT 40 IN BLOCK 2, LOTS 2 TO 10/ INCLUSIVE AND LOTS 81 TO 39 INCLUSIVE AND A

PORTION OF LOTS 1 AND 40, IN BLOCK 4 OF R. MERIDEATH JONES" ADDITION TO SOUTH SAN

DIEGO, BEING AP NO. '[ﬂidﬁl FILED. IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGQ

gg_}_J{bé‘l[;‘Y, JULY 29, 1908 AND VACATED MARCH -22, 1923-BY QECREE IN SUPERIOR COURT
38686 )

CLTA PugEmioary Reptat Fori » Mc;'.‘iﬂcd Adopled: 14.17.2008 Tiated; 11,0511 @ 12:36PM
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METHOD OF FINANCING
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METHOD OF FINANCING

Any terms not otherwise defined herein shall have the meaning ascribed to them in the
Disposition and Development Agreement (as amended from time to time, the “Agreement”) to
which this Method of Financing is attached as Attachment No. 3.

L. Total Acquisition and Development Costs. The Parties estimate that the cost to
Developer to acquire the Site and develop and construct the Improvements is approximately
$11,647,000 (the “Total Acquisition and Development Costs™), which includes $9,247,000 in
Developer costs and approximately $2,400,000 in Public Improvement Costs (including an
estimated $200,000 for the Ninth Street Improvements) to be provided by City.,

a. Phase 1 Development Costs. The Parties estimate that the Acquisition and
Development Costs allocable to Phase 1 will be in an amount to be determined prior to the Phase
1 Closing (“Phase 1 Development Costs”).

b. Phase 2 Development Costs. The Parties estimate that the Acquisition and
Development Costs allocable to Phase 2 will be in an amount to be determined prior to the Phase
1 Closing (“Phase 2 Development Costs”).

2, Sources and Uses of Funds. The Parties anticipate that the Total Acquisition and
Development Costs shall be financed with a combination of sale revenue, loans and Developer
Equity. The financing scenario for each of Phase 1 and Phase 2 shall be set forth in a schedule of
Sources and Uses provided by Developer and approved by City prior to the Phase 1 Closing (the
“Sources and Uses”). The schedule of Sources and Uses shall be based on the following
assumptions and requirements, and shall be subject to revision to reflect alternatives as permitted
by the Agreement:

(a) The Approved Parcel “A” Assignee shall pay a purchase price to
Developer for the sale of Parcel “A”. In the event Developer enters into a lease for Parcel “A”
instead of a sale, the schedule of Sources and Uses shall be revised accordingly. Developer shall
deposit such sales proceeds with the Construction Lender to be used to pay Acquisition and
Development Costs.

(b)  The Approved Parcel “F” Assignee shall pay a purchase price to
Developer for the sale of Parcel “F”. In the event Developer enters into a lease for Parcel “F”
instead of a sale, the schedule of Sources and Uses shall be revised accordingly. Developer shall
deposit such sales proceeds with the Construction Lender to be used to pay Acquisition and
Development Costs.

(¢)  The City shall be responsible for providing $2,200,000 for the
planning, permitting, construction and installation of the Public Improvements (the “Public
Improvement Reimbursement Amount”), of which an amount described in Section 219.c. of the
Agreement as the “Disbursed Funds” has previously been disbursed. City shall also provide an
additional amount estimated to be $200,000, as needed for the Ninth Street Improvements, in
accordance with Section 219 of the Agreement. To the extent Developer defers construction of
any of the Public Improvements to Phase 2, the Sources and Uses shall be revised accordingly.
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(@)  There will be one Construction Loan to be made by a bank or other
lender for all the Phase 1 Improvements inan amount to be determined. In the event the
Approved Parcel “A” Assignee obtains a separate Construction Loan for the construction of the
Parcel “A” Improvements, the Sources and Uses shall be revised accordingly.

(e) There will be one Construction Loan to be made by a bank or other
lender for all the Phase 2 Improvements in a principal amount to be determined. In the event the
Approved Parcel “F” Assignee obtains a separate Construction Loan for the construction of the
Parcel “F” Improvements, the Sources and Uses shall be revised accordingly.

63 Equity shall be provided by Developer (“Developer Equity”), in an
amount to be determined. Developer Equity consists of funds provided by Developet, in
addition to the Parcel “A” and/or Parcel “F” sales proceeds, that ate not secured by any deed of
trust,

(g)  Developer shall be responsible for providing all funds which may
be needed to pay for cost overruns and contingencies not otherwise funded by the funding
sources described in this Section 2. Until Completion, Developer shall not withdraw or disburse
any of the Parcel “A* or Parcel “F” sales proceeds except to pay Acquisition and Development
Costs.

3. Project Budget. The Parties anticipate that all Development Costs shall be as set
forth in the Project Budget attached to the Agreement as Attachment No. 6 (the “Project
Budget™), which is hereby incorporated herein by this reference. The Project Budget shall be
subject to change from time-to-time, subject to the prior written approval of material changes by
the City Manager (which approval shall not be unreasonably withheld), upon which approval, the
Project Budget shall be replaced by the approved revised Project Budget,

4, Evidence of Financing. The sum of the sources of funds described in Section 2
of this Method of Financing shall be sufficient at all times to pay all Development Costs as set
forth in the most recently approved Project Budget. Pursuant to Section 110 of the Agreement,
Developer shall submit to the City Manager for approval, evidence of such financing, including
copies of all documents required by any proposed lender relating to a proposed Construction
Loan, and all documents required for any other funding source. The City Manager shall not
unreasonably withhold approval thereof. On or before the applicable Closing Date, Developer
shall provide written certification to the City that such financing documents are correct copies of
the actual documents to be executed by Developer. To the extent that the sum of the sources of
funds described in Section 2 of this Method of Financing is insufficient to pay all corresponding
Development Costs, Developer shall demonstrate to the reasonable satisfaction of the City
Manager the availability of additional Developer Equity sufficient to pay such costs,

5. Developer’s Purchase Price.

a. Developer shall pay to the City the Purchase Price for the Site in the
amount of one dollar ($1.00), plus the Participation Component described below.

b. The Purchase Price has been established in accordance with the
Redevelopment Law as the value of the Site, determined at the use and with the conditions,
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covenants and development costs required by the Agreement, reflecting the current anticipated
market and the amounts in land price which the development of the Site can now bear.

c. The Purchase Price to be paid for the Site by Developer shall be deposited
into escrow within the time and in the manner required by the Agreement.

6. Participation Component.

a. Pursuant to Section 201.b. of the Agreement, Developer shall also pay to
the City as a pottion of the Purchase Price an amount equal to one and one-half percent (1.5%) of
the gross sales price from the first arm’s-length sale of each portion of the Site by Developer (the
“Participation Component®), in any number of transactions over any period of time, if any,
excluding the sale of Parcel “A” if Developer assigns and sells Parcel “A” to the Approved
Parcel “A” Assignee pursuant to an Assignment and Assumption Agreement approved by City,
and excluding the sale of Parcel “F” if, within one year afier completion of the Parcel “F”
Vertical Improvements by Developer, Developer enters into a purchase and sale agreement,
long-term ground lease, option to purchase or like agreement with the Approved Parcel “F”
Assignee, and consummates such transaction (by the conveyance — by deed or ground lease — of
Parcel “F” and, if then constructed, the Parcel “F” Vertical Improvements) prior to that date
which is three years after completion of the Parcel “F” Vertical Improvements, and the Approved
Parcel “F” Assignee assumes certain obligations hereunder relative to Parcel “F” pursuant to an
Assignment and Assumption Agreement approved by City (an “Exempt Parcel “F” Sale”).
Except for an Exempt Parcel “F” sale as provided in the previous sentence, in the event
Developer constructs vertical improvements on Parcel “F” and subsequently sells Parcel “F”, the
gross sales price from such sale shall be subject to the 1.5% Participation Component.

b. For purposes of calculating the Participation Component, “arm’s length
sale” shall mean a transaction in which Developer and the buyer act independently and have no
relationship to each other, as reasonably determined by the City Manager.

c. For putposes of calculating the Participation Component, “gross sales
price” shall mean all compensation payable to Developer for the sale, directly or indirectly, less
costs of sale payable by Developer.

d. For purposes of calculating the Participation Component, a “sale” of
Parcel “A” or Parcel “F” shall mean a transfer of substantially all of Developer’s interests in the
applicable parcel, whether by grant deed, long-term ground lease or other form of conveyance,
without regard to the technical form of such conveyance.

€. Developer’s obligation to pay City the Participation Component of the
Purchase Price shall be secured by the City Deed of Trust, which shall be recorded against the
Site at the Close of Escrow.
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ATTACHMENT NO. 4

SCOPE OF DEVELOPMENT

A, General

L. This Scope of Development establishes the responsibilities of the Developer
for development of the Site. Any capitalized term not otherwise defined in this Scope of
Development shall have the meaning ascribed to such term in the Disposition and
Development Agreement (“DDA”) to which this Scope of Development is attached as
Attachment No. 4.

2. Development of the Project shall conform to the provisions, design criteria
and property development standards set forth in this Scope of Development and all
conditions of approval for all development permits and project entitlements and those
required in satisfaction of the California Environmental Quality Act. Such provisions, design
criteria and property development standards may be modified from time to time by the City
to enhance overall Project design. It shall be the Developer's responsibility to conform to the
objectives and provisions of this Scope of Development. Any changes from the provisions,
criteria, standards and approved drawings, including change orders with deviations from the
approved drawings, must be submitted to the City staff for approval. Any substantial
changes to the approved drawings shall require City approval.

3. The development is planned to be on the Site described in the DDA, which is
approximately 4.75 acres located at State Route 75/Palm Avenue, between 7" Street and 9™
Street, more specifically described in Attachment No. 1 (Site Map) and Attachment No. 2
(Legal Description) attached to the DDA,

4, The Project (assuming both Phase 1 and Phase 2 are completed) shall consist
of new construction of a town center development that combines retail with commercial
space in a pedestrian-friendly environment, consisting of approximately 46,200 square feet of
building area in seven (7) buildings (designated Parcels “A” through “G"), surface parking
consisting of 238 parking stalls, landscaping, hardscaping, lighting and driveways.

5. The Project shall be developed in phases, as described in the DDA.

B. Urban Design Standards, Architectural Standards, Building Material and Off-Site
Improvements

L. The proposed development, including its architectural design concepts,
landscape features and offsite improvements, shall be subject to design review by City staff
in accordance with the terms of the DDA. The following specific conditions will be used as a
basis for evaluating the development through all stages of the design review process.

2. The architecture of the development shall establish a high quality of design
and complement the goals and design principles of the City of Imperial Beach. In addition,
development of the Project shall be guided by the following design objectives and standards:
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a. Developer shall develop a first class, Project consisting of
commercial/retail, including parking, open space, lighting and
landscaping, that incorporates high quality features, and reflects high level
architectural and development standards in terms of style, form, materials
and execution consistent with other similar projects developed by
Developer such as the Village Walk at Eastlake in Chula Vista.

b. The Project shall be planned and designed in a manner that relates it to its
surroundings. This shall include providing pedestrian and vehicular
circulation and appropriate transitions in architectural style and scale,
linking the Project functionally, architecturally and visually with
neighboring developments and uses. '

¢. Developer shall design and develop the Project to enhance pedestrian and
street level activity, provide and promote daytime and evening use and
activity in the area, reinforce and enhance activities in the area and
complement other development and uses in the area.

d. Developer shall design the Project incorporating massing, scale and
materials as well as  architectural features, signage and
landscaping/hardscaping that are compatible with the surrounding
neighborhoods and uses.

e. The Project shall take advantage of the temperate Southern California
climate through active and passive use of open space and building
configuration,

f. Developer shall design a pedestrian friendly Project including an
attractive, active and secure pedestrian environment on the Site and
adjacent public rights-of-way with consideration given to such factors as
open space and walkway location, configuration and widths, arrangement
of building massing and accessible open areas, lighting and
landscape/hardscape design and materials.

3. Off-Site Public Improvements. The Public Improvements shall consist of the -
design, permitting, construction and installation of the public improvements described in
Section 219 of the DDA and shall meet all applicable City standards:

C. Site Preparation by Developer. Developer shall take such actions as may be necessary
to prepare and grade tle Site for development of the Project, including raising the grade of
the existing property to match the approximate existing grade of the Palm Avenue/State

Route 75 right-of-way.

D. Removal and/or Remedy of Soil and/or Water Contamination. Developer shall
remove and/or otherwise remedy as required by law and implementing rules and regulations,
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and as required by appropriate governmental authorities, any contaminated or hazardous soil
and/or water conditions on the Site. Such work may include without limitation the following:

1. If applicable, remove (and dispose of) and/or treat any contaminated soil and/or water
on the Property necessary to comply with applicable governmental standards and
requirements.

2. If applicable, design and construct all Iinprovements in a mannet which will assure
protection of occupants and all improvements from any contamination, whether in
vapor or other form, and/or from the direct and indirect effects thereof.

E. Land Use: The Project shall consist of first class commercial/retail town center,
situated in a richly landscaped sefting with major open space eclements designed for
appropriate active and passive uses. The Project shall be designed in such a manner as to
create a desirable and distinctive commercial/retail environment that is buffered but not
isolated from the other uses. The Project must be compatible with the adjacent uses, and the
design must orient both the uses and architectural features to be sensitive to the immediate
neighboring developments.

F. Density, Height and Massing: The Project shall not exceed the density and height
decmed allowable by the City of Imperial Beach and shall be articulated through the use of
architectural detailing; finish materials, textures and colors; varying setbacks. Building
massing shall be designed to avoid a “box-like” appearance. Careful attention shall be paid
to the exterior elevations to minimize bulk and maximize opportunities to create a pedestrian-
otiented environment, Special attention in the Project design shall be given io those
elevations visible to view corridors along surrounding strects. Wall openings, landscape
berms, and architectural articulations shall be used to minimize the mass of blank walls. The
Project shall be stepped and setback to allow for transition between the tallest elements of the
Project and the lower uses nearby if necessary.

G. Building Design: The Project shall be designed and constructed to first class
standards. Landscape and hardscape designs shall be carefully integrated to provide ease of
access, shading, secure circulation and a pedestrian-friendly design. The street frontage at
Palm Avenue/State Route 75 and 9™ Street shall be designed to enhance the pedestrian and
aesthetic experience through such features as the inclusion of landscaping, special street- and
pedestrian-level lighting and special attention to visible paving materials. Building setbacks
shall be designed to accommodate outdoor activities as appropriate. Any recreation open
space clements shall be richly landscaped with appropriately sized and designed, both
common and private, and shall be scparate and secure. Shade trees, landscape screens, and
flowering plants shall enhance the overall design and pedestrian orientation of the complex.
Design of the building, including roof profiles and building details and finishes must create a
visual interest and enhance the aesthetic quality of the development. The access points for
the development for vehicles and pedestrians shall be designed to appear pedestrian friendly,
both day and night.

H. Interior and Exterior Building Materials and Finishes: The building shall incorporate
luxury quality matetials and details, Maximum use of recycled content materials, sustainably

produced materials, pre-coated building materials and non-VOC architectural coatings, as
well as durability and minimal maintenance shall be key determinants in selecting all
building materials and systems. Exotic hardwoods and similar non-renewable products shall
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not be used. Exterior roof membrane material shall have a minimum Solar Reflectance Index
(SRI) of 90%.

I. Mechanical and Rooftop Structures Design and "Screening:  All mechanical
equipment shall be enclosed within the building, concealed from view or incorporated and
treated as architectural features. Careful design of the building rooftop is required. All
mechanical equipment, rooftop features, roof sutfaces and other necessary elements shall be
attractively designed and arranged in a sensitive and orderly manner. All equipment and
non-architectural elements shall be painted to match the roof or background color. Rooftop
screening shall be incorporated into roof designs to block views from the pedestrian level and
from adjacent buildings to the greatest extent feasible. All equipment shall serve exclusively
the needs of tenants located in the Project and shall be removed when no longer required for
service. Telecommunications facilities, intended for general public use, such as cellular
telephone antennae, equipment and any other wircless telecommunication facilities, shall not
be permitted. Billboard structures and “supergraphic” signs shall not be permitted on any
wall, rooftop or portion of the property.

L. Tllumination: All illumination shall be designed to minimize glare, control valent
light spillover, and provide ambient and safety lighting along the street frontage, publicly
accessible open areas, plazas and parking facilities with particular attention paid to pedestrian
and vehicular entrances. All illumination shall be energy efficient and shall incorporate
“smart system” technology.

K. Pedestrian Circulation: Pedestrian circulation in front of the development shall be
designed to cncourage a pedestrian-friendly environment, Attractively designed walkways,
enhanced paving materials, landscaping, lighting, decorative and informational graphics and
other pedestrian amenities shall reinforce the pedestrian-friendly nature of the Project while
integrating it into the existing street pedestrian infrastructure and community.

L. Vehicular Access, Circulation and Parking: The Project shall be designed to provide
safe and efficient vehicular access, circulation and parking for tenants, guests, patrons and
employees. Pedestrian and automobile circulation zones will be cleatly delineated to provide
casy access while minimizing conflicts. Parking shall be provided as tequired by any
applicable rules or guidelines of the City and shall be located off-street, Parking shall be well
lit, using “smart system” technology and energy efficient lighting as well as natural light and
ventilation where possible, with extensive internal directional signage and graphics to
provide ease of access, identification of each parked vehicle location, and way-finding to
pedestrian entrances and exits. Any mechanical ventilation shall employ “smart system”
technology and maximize energy efficiency. Approximately 238 parking spaces shall be
provided for the Project.

M.  Driveways, Vehicular Ramps and Drop-off Lanes: Driveway locations shall not
conflict with traffic movements in the streets. All vehicular entries into the Project shall be
given careful design consideration and treated to minimize their visual impact. Driveway
design and location shall be subject to City approval. All vehicular entries and exits from the
site must be designed to minimize impacts between vehicular and pedestrian traffic.

g™ and Paim Scope v6 ed
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N. Service and Loading Areas: Service and loading areas shall be provided in
accordance with City requirements. All building services and loading space and activities,
including recycling and refuse collection, shall be located off the any available alleys or
recessed on the property.

0. Signage. A coordinated Signage Plan for all exterior identification, information and
directional signage shall be prepared by the Developer for the Project. The Signage Plan,
which shall include the location, size, color, lighting, materials and design of all signs, shall
be compatible with the high quality of the Project. Signage shall be designed in collaboration
with the Project Architect and shall occupy appropriate fields and constitute an integral
component of building design and surfaces. The Signage Plan shall be subject to approval
concutrently with the building design. Developer shall not allow or permit any billboards,
supergraphics or other similar forms of commercial off-site advertising to be placed on the

Site.

P. Security: The design and operational management of the Project shall be responsive
to the security needs of tenants, patrons, employees and the general public. All such areas
shall be designed, including lighting design, in such a manner as to allow continual visual
surveillance to discourage nuisance activitics and conduct. The building and parking shall
incorporate appropriate security technology for access control. Any exterior security devices
shall be integral to and compatible with the design of the Project. The Project shall
incorporate exterior lighting that reinforces entrances, provides a safe level of illumination
and is compatible with the design of the buildings. Sufficient security lighting shall be
provided in all public areas, including outdoor open spaces, side and rear yards, staircases,
parking areas, trash rooms, laundry rooms along the public sidewalk and behind bushes.

Q. Utilities: All on-site and off-site utilities, including data carrier infrastructure, utility
connections and related equipment shall be underground, concealed within the building or
screened from view with landscaping or an enclosure which is architecturally compatible
with the development. All utility work, including removal and relocation of existing utilitics,
is the Developer’s responsibility.

R. Energy Conservation; The Developer shall to the greatest extent feasible, taking into
account estimated initial costs, operational savings and incentive program benefits, minimize
the energy required to opetate the Project over its lifetime and to incorporate “smart
building” technology and alternative energy sources. Such energy efficiency shall be
accomplished through innovative and state-of-the-art concepts in design and construction.
The Developer shall strictly observe and incorporate all energy conservation
recommendations and mandated codes such as California Title 24 and Title 15 of the
Municipal Code of the City of Imperial Beach and shall seek to significantly exceed such
statutory and regulatory requirements to the greatest extent feasible. The Developer shall
make commercially reasonable and economically feasible efforts to exceed the requircments
of California Title 24 and Title 15 of the Municipal Code of the City of Imperial Beach.
Insulation opportunities, solar shading and solar energy design, building placement and
orientation, energy-efficient building cooling, heating, ventilating and lighting strategies and
technologies and other energy conservation measures shall be included in the design
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requirements. The Developer shall prepare and submit to the City Manager for approval or
disapproval, in conjunction with the submission of 50% Complete Construction Documents,
an BEnergy Conservation Plan including: 1) documentation of energy conservation measures
incorporated in the Project to meet state requirements; and 2) documentation of additional
measures incorporated to exceed state requirements. The Developer shall submit status
reports, as reasonably requested by City staff, on energy systems design progress including
interim Title 24 reports, and on implementation of the Energy Conservation Plan.

S. Landscaping, Water Conservation and Surface/Storm Water Management: All
outdoor spaces and common areas, including dedication areas, setback areas, courtyards and
gardens, shall be attractively landscaped with a variety of treatments, furnishings and lighting
suitable for a first-class town center development. Landscaping and irrigation shall be
designed to be aesthetically aftractive, high-quality, durable, low maintenance and water
conserving and to maximize site retention of surface and storm water run-off. Any
surface/storm water discharge from the site shall be treated as needed on-site prior to
discharge to avoid downstream pollution. The landscaping and irrigation plans shall
incorporate drought-resistant plant materials along with water-saving drip/buried-tube
irrigation and state-of-the-art water management control systems. Large grass/turf areas and
high water usage plants shall be avoided if possible. Landscaping, lighting and furnishings
shall mclude, but not be limited to, street trees, on-site frees and other plant materials,
sidewalk, walkway and plaza treatments, street and pedestrian lighting, seating, decorative
and information graphics. Datk colored paving materials shall be avoided. The
landscape/hardscape design shall be coordinated with and shall be compatible in design and
consistent in quality with completed and planned public improvement and strectscape
programs in the area. Landscaping shall be installed and maintained in accordance with the
City-approved Landscape Plan. Landscaping over the building deck shall consist of built-in
planters installed with irrigation and drainage systems. A complete and permanent irrigation
system shall be installed for all landscaped areas. All landscaping shall be maintained by the
ownets, successors or assignees, and shall include maintenance of adjacent street trees where
provided by the City.

T. Waste Reduction/Recyeling: A Waste Reduction and Recycling Program Plan shall
be prepared by the Developer and implemented for the Project and for the management and
operation of all occupancies. Facilities shall be provided to accommodate the physical
requitements for these identified programs. Implementation shall include education and
outreach programs for all project occupants and employees to reduce the output of solid
waste, including yard waste, through recycling and reduction of waste at the source. The
Waste Reduction and Recycling Program Plan shall be subject to review and approval by the

City.

uU. Urban Heat Island Effect; To reduce its cooling load and its impact on micro-climate,
the project shall (a) install trees, vines, overhangs and other shading devises to maximize
shaded arcas on the building envelope and parking lot, (b) apply light colored or high-
reflective finishes to roofs, exterior walls and ground pavement for parking lots and
driveways, and (c) plant faster-growing trees and shrubs that consume carbon dioxide
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through photosynthesis quicker than slower growing plants shall be sought for general
landscaping as well as shading purposes.

V. Lighting: All lighting shall be shielded and directed onto the site and no
floodlighting shall be located so as to be seen directly by the adjacent areas. This condition
shall not preclude the installation of low-level security lighting.

W, Development [dentification Signs

Prior to commencement of construction on the Site, Developer shall prepare and
install, at its cost and expense, one sign on the barricades around the Site which identifies the
development. The sign shall be at least four (4) feet by six (6) feet and be viable to passing
pedestrian and vehicular traffic. The design shall at minimum include:

____ Tllustration of the development

__ Developer’s name

____ The phrase: "A project of the City of Imperial Beach "
____ Names of the Mayor and City Council Members

____ Name of the City Manager

_____ Completion date

___ 'The number to call for information

Developer shall obtain a cutrent roster of City Council Members and City Manager before
signs are manufactured.

X. Compliance with Americans with Disabilities Act (ADA) and other reguirements
relating to accessibility and reasonable accommodations

Developer shall comply with all applicable requirements of state, local and federal
rules, laws and regulations relating to accessibility and reasonable accommodations for
persons with disabilities, including without limitation, the following, to the extent applicable
to the Project: the Americans with Disabilities Act (42 U.S.C. Sections 12131 et seq. and
12181 ef seq. and implementing regulations at 28 CFR Parts 35 and 36); the Fair Housing
Act (42 U.S.C. Section 3601 ef seq. and implementing regulations at 24 CFR Part 100); the
Fair Employment and Housing Act (California Government Code Section 12926); Title 24 of
the California Building Code; and Title 15 of the Municipal Code of the City of Imperial
Beach. Developer shall ensure that all construction plans for the Project comply with all
applicable requirements of law and that Projeet construction is cartied out in conformity with
approved plans.

Y. Fees and Assessments

Developer shall be responsible for all fees required by the City or other City for the
construction of the proposed project.

Z. Applicable City Codes and Ordinances

g" and Palm Scope v6 f
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Notwithstanding the approval of the project plans by City pursuant to the Disposition
and Development Agreement, the Project must meet all requirements of the California
Building Code, California Fire Code, Chapters 15.06 and 15.20 of the Municipal Code of the
City of Imperial Beach, and all applicable City Codes and Ordinances, as more particularly
provided in Section 215.c. of the Disposition and Development Agreement.
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ATTACHMENT NO. 5

SCHEDULE OF PERFORMANCE
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ATTACHMENT NO. 5§

TO DISPOSITION AND DEVELOPMENT AGREEMENT

SCHEDULE OF PERFORMANCE

Action to be Taken

Time of Performance

Actions relating to Design Requirements

1, Submission — Basic
Concept/Schematic Design
Drawings. Developer shall submit
Basic Concept Drawings for the
Project.

Concurrently with execution and
delivery to the City of the DDA by
Developer.

2, Approval — Basic
Concept/Schematic Design
Drawings. City shall review and
approve or disapprove the Basic
Concept/Schematic Design
Drawings.

Concurrently with approval of the
DDA by the City Council.

3, Submission — Design Development

Drawings, Landscape Plan and
Grading Plans. Developer (or
Assignee, if applicable) shall submit

Design Development Drawings,
landscape and grading plans for the
applicable Phase.

Phase 1: Not later than 180 days after
approval of the DDA by the City
Couneil.

Phase 2: Not later than 180 days prior
to Phase 2 Closing Date.

4, Approval — Design Development
Drawings, Landscape Plan and
Grading Plans, City shall review and
approve or disapprove Design
Development Drawings, landscape
and grading plans.

Not later than fifteen (15) days after
receipt of complete submittal; fifteen
(15) days for resubmittals and
revisions.

9% and Palm Schedule vé
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Action to be Taken

Time of Performance

Submission — Final Construction
Drawings. Developer (or Assignee,
if applicable) shall submit Final
Construction Drawings for the
applicable Phase.

Not later than 180 days after approval
of Design Development Drawings.

Approval — Final Construction
Drawings. City shall review and

approve or disapprove the Final
Construction Drawings.

Not later than thirty (30) days after
receipt of complete submittal; fifteen
(15) days for resubmittals and
revisions.

Approvals and Permits. Developer
(and Assignee, if applicable) shall
obtain and submit to City evidence
of all permits and approvals
necessary for the construction of the
Improvements in the applicable
Phase.

Not later than ten (10) days after the
Closing, which may be extended to up
to thirty (30) days after the Closing of
the applicable Phase of the Project,
subject to paragraph L. of Section 208.

Actions relating to Conditions Precedent

Submission — Evidence of
Financing, Developer shall submit
the Evidence of Financing for the
applicable Phase as required by
DDA Section 110.

Phase 1: Not later than ten (10)
Business Days prior to the scheduled
Phase 1 Closing Date.

Phase 2: Not later than ten (10)
Business Days prior to the scheduled
Phase 2 Closing Date.

Review of Evidence of Financing.
City Manager or designee shall
approve or disapprove evidence of
financing. DDA Section 110,

Not later than ten (10) Business Days
after complete submittal; five (3)
Business Days for resubmittals and
revisions.

10.

CC&R’s. Developer shall submit
CC&Rs to the City for review
pursuant to DDA Section 407,

Not later than thirty (30) days prior to
the scheduled Close of Escrow.

11.

Review of CC&Rs. City Manager
shall approve or disapprove of
CC&Rs.

Not later than thirty (30) days after
complete submittal; fifteen (15) days
for resubmittals and revisions.
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Action to be Taken

Time of Performance

12,

Submission — Evidence of
Satisfaction of Conditions Precedent
to Close of Escrow and Phase 1
Closing. Developer shall submit
documentation that all Conditions
Precedent to the Close of Escrow
and Phase 1 Closing set forth in
DDA Section 208 have been
satisfied.

Unless specifically provided otherwise
in the DDA or this Schedule of
Performance, not later than thirty (30)
days prior to the Phase 1 Closing
Date.

13.

Review of Evidence of Conditions
Precedent for Close of Escrow and
Phase | Closing. City Manager or
designee shall approve or disapprove
the evidence of satisfaction of all
Phase 1 Conditions Precedent.

Not later than thirty (30) days after
complete submittal.

14,

Submission — Evidence of
Satisfaction of Conditions Precedent
to Phase 2 Closing. Developer shall
submit documentation that all
Conditions Precedent to the Phase 2
Closing set forth in DDA Section
220 have been satisfied.

Unless specifically provided otherwise
in the DDA or this Schedule of
Performance, not later than thirty (30)
days prior to the Phase 2 Closing
Date.

15.

Review of Evidence of Conditions
Precedent for Satisfaction of
Conditions Precedent to Phase 2
Closing. City Manager or designee
shall approve or disapprove the
evidence of satisfaction of all
Conditions Precedent to the Phase 2
Closing,

Not later than thirty (30) days after
complete submittal,

Actions relating to Closings

16.

Open Escrow. City and Developer to
open Escrow for the conveyance of
the Site.

Not later than thirty (30) days prior to
the scheduled Close of Escrow.
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Action to be Taken

Time of Performance

17. Phase 1 Closing Date. The Close of
Escrow and the Phase 1 Closing
shall occur.

Upon satisfaction of all Conditions
Precedent to the Close of Escrow and
the Phase 1 Closing, but in no event
later than nineteen (19) months after
the Effective Date of the DDA, subject
to extension by the City Manager
pursuant to DDA Section 308.a.

18. Phase 2 Closing Date. The Phase 2

Closing shall occur.

Upon satisfaction of all Conditions
Precedent to the Phase 2 Closing, but
in no event later than forty-two (42)
months after the Effective Date of the
DDA,

Actions relating to Construction

19. Commencement of Construction of
Phase 1 Public Improvements.
Developer shall commence
construction of the Public
Improvements.

Not later than thirty (30) days after
Close of Escrow.

20. Completion of Construction of

Phase 1 Public Improvements.
Developer shall complete the
construction of all Public
Improvements, except those deferred
to Phase 2 pursuant to DDA Section
219.c.4.

Not later than the scheduled Phase 1
Completion Date,

21. Commencement of Consiruction of
Phase 1 Improvements. Developer
(and Assignee, if applicable) shall
commence construction of the Phase
I Improvements and thereafter
prosecute such construction to
completion,

Not later than thirty (30) days after the
Close of Escrow and the Phase 1
Closing.
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Action to be Talken

Time of Performance

22,

Completion of Construction of

Phase 1 Improvements (“Phase 1

Completion Date™). Developer (and
Assignee, if applicable) shall

complete construction of the Phase 1
Improvements.

Not later than twenty-four (24) months
after the Close of Escrow.

23.

Commencement of Construction of
Phase 2 Improvements. Developer
(and Assignee, if applicable) shall
commence construction of the Phase
2 Improvements as required by the
DDA and thereafter prosecute such
construction to completion.

Not later than thirty (30) days after the
Phase 2 Closing, but not later than
forty-three (43) months after the
Effective Date.

24.

Completion of Construction of
Phase 2 Improvements (“Phase 2

Completion Date”). Developer (and
assignee, if applicable) shall

complete construction of the Phase 2
Improvements as required by the
DDA.

Not later than eighteen (18) months
after the Phase 2 Closing (i.e., 60
months after Effective Date).
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ATTACHMENT NO. 6
PROJECT BUDGET
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TABLE 3

ESTIMATED DEVELOPMENT COSTS
8TH AND PALM
CITY OF IMPERIAL BEACH

Development Costs Tolals Comments
|. Diract Costs (1)

Off-Site Improvements (2} $1,350,000 $7 Per SF Land
On-Site Improvements $2,200,000 %11 Per SF Land
Parking 30 Included in On-Sifes
Shell Construction $2,795,000 $89 Per SF GBA - Excluding Market
Tenant Improvements $211,000 $14 Per SF GBA -Shops
Amenltles/FF&E $100,000 Aflowance
Contingency $359,000 6.4% of Direcls

Total Diract Costs $7,0156,000 8% GBA - Total

i, Indirect Costs
Archiiecture & Engineering $550,00
Permits & Fees (2 5100

Lagal & Accounting
Taxes & Insurance
Developar Fea
Markeling/Lease-Up

1
X
@ $8 Per SF GBA - Tota!

5.0% of Indiracts

9% of Directs
.0% of Directs

Contingency
Total Indirect Costs 26.8% of Directs
11l. Finanoing Costs
Loan Fees : $112,000 1.6% of Directs
Interest during Cans ggse-Up $300,000 4.4% of Direcis
Total Financing Costs g $421,000 6.0% of Directs
1V, Total Davelopment Costs $9,247,000 $200 Per 8F GBA - Tolal

{1} Includes the payment of prevalling wages.
{2) Per Davelaper. Not verlfied by KMA of Cily.

Preparad by: Keyser Marston Associates, inc.
Fllename; limperial Beach/8th and Palm/Sudberry - 2011_REVISED 7-12-

$294 Per SF GBA - Excluding Market

11:11/28/2011 vl
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Preliminary Repoit PRELIMINARY REPORT FORM

Issued By: , Preliminary Report Nummber.

CHICAGO TITLE 73711013733
COMPANY o ‘

In response to the application fora policy of tille Insuranca referenced herein, Chicago Title Gompany hereby reports that
it is prepared to issue, or causg to be Issued, as of the date hereolf, a policy or policies of tille insufance describing the land
and the estate of interest thereirj hereinafter set forih, insuring against loss which may be sustalriad by reason of any
defect, ifen or encumbrance not shown or refaired to as an exception herein or not excluded from coverage pursuant lo
the printed Schedules, Condlltons ‘and Stipulations or Condiiions of said policy forms.

The piinted Exceptions and Exclustons from the coverage and Limitations on Covered Risks of said policy or policles are
setforth In Altachnient'One.. Thie; }}olacy to be Issuyéd may conlain an arbitration clause. When the Amount of Insurance is
less thain thal setforiiin the zrbitration clause, all arbltiable malters shall be arbilratéd at'iha opl:on of eittier the: Company
or the liisured a3 the explusive. remedy of tha parties. Limitations on Covered Risks applicablg to the, CLTA -and ALTA
Homeownier's Pollclés of Titls Insurance which €slgblish a Deductile Amount and a Makimuin l;)ollar Limnlt of Liability for
coilain coverages are-dldo set forth in Attachmient One. Coples of the policy forms shoyld bé react. They dre available
from the office which issued this report.

This report {and any supplstngnts of ;amendmants heralo) is issued solely for the purpose of fachilaling Tha jssuanoe of a
policy of litle insuralice: and no flabmty is-assuined hereby. Ifitis desired that liabifity bis tissumgd prior to the issuange of 2
polioy of titfe insurance, a Binder or Goinmilinent should be requested.

The policy(ies) of lille- lnsurance to be issuad hereunder will be policy{ies) of Chicago Tillg' Insirance: Company, a
Nebraska corporation,

Please read the exceplions: shown or referred to herein and lhe excaptions and exclusions set. forth in Attachiierit One of
this reporLcarefulIy Tha.axceptions-and exclusions are meant to provide you with notice of matters which aré not covered
under the ferms of {ie title inscrance policy and should be carefully considered.

It1s important te hote-that this preliminary reporl is-not a vritlen representation as to the condition of titleé ahd may
riot list all liens, defects-and encumbrances affecting title to the land.

3
H

Chicagio Title Insurance Company. By:
Dated; Noveriiber 1, 2011 § W /(,%M y
' : " Président
Countersigned By ; % Aftest:
T 2 e A
Authotized Officer or Agent szl Sec“:re_ta‘ry
CLUYA Prefiténary Rapord Form - hodificd ; Ndopled: 11.57.20068 - Printed: 31.08.718 12;36PM

SSOORPDOATT.dos/ Updaled: 03:12,2000 CA=—TI7T11013733



CHICAGO TITLE COMPANY PRELIMINARY REPORT NO.: 73711013733

ORDER NO, 73711013733

o HHSSUING DEFIOE: +. 7 - | FORSETTLEMENTINQUIRIES, GONTACT: | -
Ttlte Officer: Patty Meredith
~ Chicago Tille Gompany
2365 Northside Drive, Suite 600
San Diego, CA 92108
Phone: (619)521-3449  Fax: (819)5268-1671
ain Phone: (619)521-3502
Enalt:_pally.merediih@cil.com

PROPERTY ADDRESS(ES): Palm Avenue, Imperial Beach, CA
EFFECTIVE DATE; November 4, 2011 at 07:30AM
THE'FORM OF POLICY OR POLICIES OF TITLE INSURANCE CONTEMPLATED BY THIS REPORT IS;

CLTA Standard-Goverage Po;ﬂcy 1920
ALTA Loan Policy 2006

1. THE ESTATE OR INTEREST IN THE LAND HEREINAFTER DESCRIBED OR REFERRED. TO COVERED BY THIS
REPORTIS!

Fesd

2, TITLE TO SAID ESTATE OR% INTEREST AT THE DATE HEREOF IS VESTED.IN;
“The:Cily of Imperial Be‘aéh

3. THELAND REFERRED TO IN THIS REPORT IS DESCRIBED AS FOLLOWS:

. _ o
SEE EXHIBIT A" ATTAGHED HERETO AND MADE A PART HEREOF

CLTA Preliminary Report Form < Modified ’ Adopted: 11.17.2008 Prnted: 11.09.11 @12:30PH
SSCORPDOE38.doa/ Updaled: 10082011 CA--73711013733



EXHIBIT "A"
Legal Description

For APN/Parce! ID{s): 628-250-03, 04, 05 & 06
PARCEL A: APN 526-260-03

THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF -SECTION
29, TOWNSHIP 16 SOUTH, RANGE 2 WEST, SAN BERNARDINO MERIDIAN, IN THE CITY OF
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO OFFI(CIAL
PLAT THEREOF LYING-NORTHERLY OF THE NORTHERLY LINE OF SOUTH:CORONADC MANOR,
ACCORDING TO MAP THEREOF NO. 2450, FILED IN THE OFFICE OF COUNTY REGORDER OF SAN
‘DIEGO COUNTY JANUARY 20, 1948 AND LYING WEST OF THE CENTER LINE OF DELAWARE
STREET, FORMERLY 13TH STREET AS SHOWN ON MAP OF R. MERIDEATH JONES ADDITION TO

SOUTH SAN DIEGO BEING MAP NO. 1145, FILED IN THE OFFIGE OF COUNTY RECORDER OF SAN
DIEGO GOUNTY JULY 29, 1908. '

-EXGEPTING THAT PORTION THEREOF WHICH. LIES WESTERLY OF THE LOCATION AND
NORTHERLY PROLONGATION OF THE CENTER LINE OF THE ALLEY 1N BLOCK 3 OF SAID R.
MERIDEATH JONES ADDITION, AS SHOWN ON SAID MAP NO. 1145.

SAID'LAND IS ALSO SHOWN AS A PORTION OF BLOCK 3 OF MAP NO. 1146, FILED IN THE OFFIGE

OF THE COUNTY 'R.ECOR.DER OF SAN DIEGO COUNTY, JULY 29, 1908 AND. VACATED MARGCH 22,
1923, BY DECREE IN SlEJPEREOR COURT ACTION NO. 38688,

PARGEL B: APN'S 626-250-04 THRU 06
THAT PORTION OF THE NORTHWEST QUARTER OR.THE NORTHWEST QUARTER OF SECTION

29, TOVNSHIP- 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO MERIDIAN, IN THE CITY OF
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, AGCORDING TO UNITED
STATES GOVERNMENT SURVEY APPROVED FEBRUARY 26, 1870, LYING NORTHERLY OF THE
NORTHERLY. LINE OF :SOUTH CORONADO MANOR AS SHOWN ON MAP THEREOF NO. 2450,
FILED.IN THE OFFICE OF THE GOUNTY REGORDER OF SAN DIEGO COUNTY, JANUARY 20, 1948,
AND LYING EAST-OF THE CENTER LINE OF DELAWARE STREET, FORMERLY 13TH STREET, AND
WEST OF THE GENTER LINE OF 8TH STREET, FORMERLY 12TH STREET, AND THAT PORTION
LYING WEST OF THE WEST LINE OF 9TH STREET, FORMERLY 11TH STREET AND EAST OF THE
EAST LINE OF 8TH STREET, FORMERLY 12TH STREET, AS-SAID STREETS ARE SHOWN ON MAP
OF R: MERIDEATH JONES' ADDITION TO SAOUTH SAN DIEGO, BEING MAP NO. 1145, FILED IN

THE OFFICE OF THE COUNTY RECORDER ‘OF SAN DIEGO COUNTY, JULY 29, 1908

EXCEPTING THEREFROM THAT PORTION LYING WITHIN THE NORTH 60.00 FEET OF THE EAST
550,60 FEET OF SAID NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF SECTION 29
'AS DESGRIBED IN THE PEED TO THE STATE OF CALIFORNIA, RECORDED AUGUST 24, 1943 IN
BOOK 1526, PAGE 405 OF OFFICIAL RECORDS.

ALSO EXGEPTING THEREFROM THAT PORTION DESCRIBED IN DEED TO THE STATE OF
CALIEORNIA RECORDED JUNE 20, 1965-AS FILE NO. 79513 IN BOOK 5685, PAGE 513 OF OFFICIAL
RECORDS, AS FOLLOWS:

CLTAPiehminary Report Form - hMedified Adeptod; 3117.2008 T nted: 13,0941 @ 1535004
S3CORPIB3G.doc { Updated: 10.08,2011 GA---73711013733
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EXHIBIT "A"
Lagal Description

THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF SECTION
29, TOWNSHIP 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO BASE AND MERIDIAN, IN THE CITY

OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF GALIFORNIA, ACCORDING TO UNITED-*

STATES GOVERNMENT SURVEY APPROVED FEBRUARY 25, 1870, DESCRIBEDAS FOLLOWS:
BEGINNING AT THE INTERSECTION OF THE WEST LINE OF 9TH STREET (SHOWN AS 11TH
STREET ON MAP 1145'OF R. MERIDEATH JONES' ADDITION TO SOUTH SAN DIEGO) WITH THE
SOUTHERLY LINE OF. THE NORTH 50,00 FEET OF SAID NORTHWEST QUARTER OF THE
NORTHWEST QUARTER OF SAID SEGTION- 28; THENCE ALONG SAID SOUTHERLY LINE
WESTERLY 20.00 FEET: THENGE IN A STRAIGHT LINE SOUTHEASTERLY TO-A POINT ON THE
SAID WESTERLY LINE SOUTHERLY 20.00 FEET FROM SAID POINT OF BEGINNING; THENGE
NORTHERLY 20.00 FEET TO THE POINT OF BEGINNING,

SAID LAND IS ALSO SHOWN AS LOTS 1 TO 10 INCLUSIVE AND 31 TO 39 INCLUSIVE AND A
BORTION OF LOT 40 IN BLOCK 2, LOTS 2 TO 10 INGLUSIVE AND LOTS 31 TO 39 INCLUSIVE AND A
PORTION OF LOTS 1 AND 40, iN BLOCK 1 OF R, MERIDEATH JONES’ ADDITION TO SOUTH SAN--
DIEGO, BEING MAP NO. 1145, FILED IN THE OFFICE OF THE COUNTY RECORDER QF SAN DIEGO
COUNTY, JULY 29, 1908 AND VACATED MARCH 22, 1923 BY DEGREE iN' SUPERIOR GOURT
ACTION 38686

GUTA Fisiminary Ropod Fonn - Modfed Adeplad: 11.37.2008 Pamed: 41,06.H & 12300
SECORPDUSIDJoc ! Updated: 10.06.2011 CA- 7371013733
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CHICAGO TITLE COMPANY . PRELIMINARY REPORT NO.: 73711013733

At lh? date hereof, sxceptions to coverage in addition to the prifited exceptions and exclusions in said policy form wottld be
as follows: ) :

FOLLOWING MATTERS AFFECT PARCEL A:

1. The llen of supplemental"iaxes, if any, assassed pursuant to the provisions of Chapler 3.5 {Cammencing with
Seclibn 76) of the Revenue and Taxalion Code of the State of California. P

2. Rights of the public te any portion of the Land lying within the area commonly knowii as

any roads, slreefs or highways .

i
3. Easementis) for the purppse(s) shown below.and rights ificidental thereto, as granted in d document:
Grantedto:  ~ "E.D, Warner
Purpose: walar pipe line

Recording Date:  Oclobsr 7, 1825
Recordihg No.:  Book 1109, page 212 of Daeds

Affects: . the exact location and extent &f sald basément Is nol digclosed of resord,

4, Easement(s) for the purpose{s} shown below and rights.incldental therelo, as granted in & document:
Granted lo; imperjal Beach Sanifation District
Purpose; . sewers

Recording Date: May 11, 1951
Recording No..  Book 4095, page 353 Officlal Records

Affscts: the route thereof affects a porllon-of &ald tand and is nidre fully described in sald document.
5, Easement(s) fot ihe purpose(s) shown below and rights incldental thereto, as granted in 2 ddptgment:

Granted to; County of $an-Dlego

Purpose: public foatl

Recording Dale:  August 9,195 -
Recording Mo..  Book 4198, page:- 174 Officlal Records
Affécts: the Sofith 20 féet of ald Jand

. Sald instrument additiona}iy contains the privitege and Kight to extend struclures and excavation and smbankment
slopes beyond the.limits Whete required 16r the construgifon and maintenance thereof,

8. Govenants, condilions and reslriclions but omiiting any covenants-or reslidctions, if any, including but not limited to
those based upon race, color, religion, sex, sexu‘a% orlentatlon, familial status, marital statys, disability, handicap,
national origin, ancestry, or source of income, as set. fortliin applicable state or federal ia\Vs_. except to the exlent
that said covenant or restriction is permitted by applicable law, as sel forthin ihe document

Recording Date:  May 5, 1952 _ . _
Recording No.. Book 4457, page 284 Dogument No. 54854 Official- Records

7. Easemenl(s) for the purpdse(s) shavm below and rights incidentai thereto, as granted in a document:
Granted to: San Diego Gas & Electiic Corpany’
Purpose: public ytilities and incldental purposes

Recording Data:  July 25, 1984
Recording No,:  File No. 84-281666 Ofiiclal Records
Affatts: the exdct locatlon and extent of sald easement is hot disclosed of record.

CLTA PreEminary Repont Foim - }adified : — Adzpled: 15,47,2006 Prated: 1£.08.51 @) 12:35PM
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CHICAGO TITLE GOMPANY PRELIMINARY REPORT NO.: 73711013733

8. A Notlce of Assessment for Assessment District No. 87-m recorded June 23, 1992 as Filé No. 1992-0389944
-Official Revords, :

8. A Notlce of Assessment for Assessiment District No. 68 {alleys) recorded July 8, 1994 as File No, 1994-0428705
Official Records. :

10." “The Land described herain js includad withih a project area of the Redevelopment Agency.shown below, and that
proceadings for the redevelopment of said project have been Instituled under the Redevelopment Law {such
redevelopment to piocesd only after the edoption of the Redevelopment Plan) as disclosed by a document.

Redevelopment Agency. Gty of Imperial Beach

Recording Date: February 8, 1096 B
Recording No.: _ Flle No, 1998-0065030 and Fabruary 27, 1996 as File No. 1998-0094070 both Offictal
Records :

11, -A Resolullon of {he _C[Jty-Gfpuncll of the Cily of Imperal Beach, confirming the diagram and assessment and
providing for the levy of the"annual assessment in a-special malntenance district recorded August 28, 2000 as File
No. 2000-0459549 Official Records. ‘

12. The Land desciibed hereﬁn=is'inc{u‘de'd within a project aroa of the Redevelopment Agendy showvn below, and that
proceadings for the redevelopmeit of-salil profett héve been insiitutad under the Redevelopment Law {Such
redavelopment to proceed only after the adoption of lhe Redevelopment Plen} as disclosed by a document.

Redevelopment Agency: Cily of Imperial Beach (Palm Avenue Commercial radevelopment Project Area)
Recarding Date: . July. 27, 2007
Recorcling No.: - Fite:No. 2007-0602890 Official. Records

13. A deed of trust which purbqrts to secure-performance of an agreament referrad to therein, and any olher
obligalions secured therepy'

Daled: not-shown

Trustor/Grantor:  Redevelopmeént Agency of the Clty of Impérial Beach
Truslee: First:AmeHcan Tille Company

Beneliciary: Gily of Imporial Beach )

Recording Date: ~ March 10, 2011 ,
Recording No.; File'No. 2011-0131255 Oilficial Records.

Affects: The hereln desciibeti Land and other land.

14. Covenanis, conditions and restrictions but omiiling any covenants or restrictions, if any, Including but not limited to
those based upon race, color, rellgion, sex, sexual orientallon; familial stalus, marital stalys, disabllity, handicap,
national origin, ancastry, or sburce of income,-as sot-forlivin applicable state or federal laws, except'to the extent
that sald covenant or restriclion is permiited by applicable law, as set'forth In the document

Recording Date:  March 10, 2011 _
Recording No.: File No. 2011-0131286 Offictal Records

18, Matters contained tn‘thai:}certain dogument
Entitied: Mg[h‘ofandum of Oplion Agraement
Exgcuted by: Redevelopment Agency of ihe Gity of irperial Beach and the City of Imperial Beach
Recording Date:  March A, 2011
Recording No.:  Filé No:. 2011-0131442 Cfficial Revords

Reference Is hereby made to safd dooument for full particulars.

GLTA Prelinunary Repat Form - Hodidigd 5 ’ Adopled: 11.17.2006 Printed: 11.09.11 @ 12:38PM
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CHICAGO TiTLE COMPANY f PRELIMINARY REPORT NO.: 73711043733

Approval of the Pollty or Sommitnient by the Reglonal Counsel is required prior to recordalfon of the instruments

16.
required to cpmplete this )ransact[on. and igsuance of the Tille Insurance Policy. The right is resarved to make
additional excaptions andfor requirements upon thelr review.
17. Any rights, interests, or claims of parlies in possession of the Land nol shown by tho public records.
18.  Anyiights, Interests or cldims, which are not shown by the public records but which could be ascertained by an
inspection of the Land or which may be asserted by persons in possession thereof.
FOLOWING MATTERS AFFECT PARCEL B:
19. The lien of s(pplemeantal iaxes, if'any, assessed pursuant to the provisions of Chapter 3.6 {Commenclng with
Section 75) of thi Re.\fénl.;!e and Tax¥alion Code of the State of California,
20, Rights of the public to _am; portion of the Land lying within the area commonly known as
any roads, sireets or highivays .
21. Easement(s) for the purpbse(s) shown bislow and rights Incidental thereto, as granted in & document:
Granted to: F.D. Warner
Purpose! water pipe line
Recorded: Oclober 7, 1026
Regording No.:  Book 1109, page 212 of Deeds.
Affects: the axqet_Iocation and extent of gaid easement is not disclosed of record.
22, Easement(s) for the purpose(s) shown below and rights incidental therelo, as granted in a docyment:
Granted to: Da’viés: Motors, Inc.
Purpose; foad
Recording Date:  January 17, 1949
Recording No.:  Book'3081; pags 189.0Official Records .
Affacts: thé rotte theraof affects a porlion of sald land and Is more fuily.dascrib;ed in gaid document.
23. Easemenl(s}) for the puipbse(s) shown below and rights incidental therelo, as yranted in-4 document:
Grarifed to: Imperial Beach Sanilation Dislrict
Puipose: sawers
Recording Date:  May 11, 1951
Recording Ne:  Book-4098, page 353 Officlal Records o
Affscts: the route thereof affects a portion of sald land and is more fully described in sald doctent.
24, Easement(s) fot the purpfgSa(s) shown balow antl rights incidental thereto, as granted in a document:
Granted to: Gounty of San Diego
Pupose: public foad
Recording Date:  August 9, 1951 _
Reboiding No.:  ‘Book 4198, page 174, Offislal Records
Affects: the rouile thereof affects a portion of said land and is more folly described in said document.
Baid Inskiument additionally contains thi privilege and right to extend structures and excavalion and embankment
slops beyond the fimits Wheire required for the construclion and maintenance thereof,
CLTA Prefiminory. Report Forny- hiadified ) ) Adopled; 11.17.2008 j Beinted; 11.00.11 @ 12:300°M
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25.

26,

27.

28.

29,

30.

Govenanls, conglitionis and restrictions but omilting any covenants or restrictions, if any, including but not limited to
those basad upon race, c-otor. teliglon, sex, sexual orientation, familial status, marital stalus, disability, handicap,
natlonal origin, anceslry, or source of income, as set forth in applicable state or faderal laws, except to the extent
that said covenant or restrlctlon fs permitted by applicable law, as set forth in the document

Recording Date: Mays 19562
Recordirg No,: Book 4467, page 417 Officlal Records

Easement(s) for the pllrp?sté(s) shown below and righits incidental thereto, as granied in a document;

Purpose; ingress and egrass for road

Recording Date:  July 30, 1953

Recording No.:  Book 4938 page. 199 Official Records

Affecis: . theroute fhereof affects a portion of safd tand and is more fully described in said document.

Easerment{s] for the purp‘q‘)s‘e_(__s) shown below and rights incidental therelo, as granted in & dosument;

Grarntad lo: San Diégo.Gas & Electric Company

Purpose: puibfie ¢ alilities. and Incidental purposes

Recording Date:  June 3, 1980

Recording No.:  Fite No B0-178475 Offlcial Records

Alfects: the exaci locatian.and extent of said easement is‘not disclosed of record.

fMatters gontained In that cErtaIn document

Entitied: Undérdround Agreement

Execiitad by: Clty of Imperial and Sam Dimenstein
Recording Dete:  Novetnber 18, 1981

Récording No,:  File No, 81-364713 Official Records

‘Reference:is hergby made to said document for full parliculars.

The Land describad liereln is Included within a project area of the Redevelopmeant Ageiicy shown belaw, and that.

pigededings-for the redevelopiient of sald project have biean instituled under tie Redevelopnitent Law {sich

retfevelopment to pr‘ocee.c_l'bh'iy after the adoption of the Redevelopment Plan) as disclosed by a document.

Redevelopmient Agency: | Redevelopment Agency of the Gy of Imperial Beach (Paim Avenue/Commercial
Redevelopment Piaject) i .

Recdarding Date: * Febroary.8, 1996

Recording No,: : File No. 1996 0065030 -and July 27, 2007 as File No, 2007-0502880 and Februgry 27,

1996 as File No, 1098- 0094070 all Officlal Records
Matlers contained in ihat'certain document

Entitled: Notice of Intent to Lien

Recording Date:  Septerhber 19, 1997

Recording No.:  Flile No. 19970461749 Official Records

Reference is.heraby madg to sdld document for full particulars.

CLTA Pretiminary Repott Form - Madd’xcd Adopled: 11.47.2006 Prinfed; §1.00.11 @ 12:38PM
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CHICAGO TIiTLE COMPANY | PRELIMINARY REPORT NO.: 73711013733

31,

32.

33

34,

35,

36.
37,

A deed of trust which purfmﬂs to secure performance of an agreement referred 1o therein, and any. other
-obligations secured thereby

Pated: not shown

Truslor/Granfor:  Redavelopment Agency of the Clly of Imperial Beach
Truslee: First American Tille Gompany

Beneficiary; Clty of Imperial

Regording Date:  March 10, 2011

Recgriding No.: File No. 2011-0131285 Oiflcial Records

Affects: The herein tescribed Land and other land.

Covenants, conditions an@i reslriotions but omitting any covenants or reslrictions, if any, including but not timited to
those based upon race, color, religion, sex, sexual orientation, familial status, marital stals, tisabllity, handicap,
natlonal origin, ancestry, or source of Income, as set forth in applicable slate or federat laves, except to the extent
thatsaid covenant or restriction is permitted by applicable law, as set forih In the dotument

Redording Daté;  March 10, 2011 .
Recording No.. Fite-No. 2011-0131286 Oificial Records

Matters contained in that certain document

Enfitled: Memorandum of Option Agreement )

Executed by: Redevélopmant Agengy of the Gity of Imperial Beach and the Cily of Imperial Bsach
Recording Date:  March 10, 2011

Recording No.  File No, 2011-0131442 Officlal Records

Reference is hersby rmadé fo satd document for full parficulars.

A pending court-action as'disclosed by a recorded notice:

Plalntiff Gily of fmpetial Beach

Delendapk: Davies:Motars, Incorporated

Caunly: San Diggo

Gourt: Supsrior

Case No.; 37-2014:00079079

Nature of Action: real property claim

Retording Dater Oclober 19,2011 .

Recording:No.:  File No, 2011-0550218 Official Records

Approval of the Policy or'éommitm'ent by the Reglonal Counssl Is required prior fo recordation of the Instruments
réqifired to-complele l_ﬁis;iransacﬂon. and issuance of the Tille Insurance Policy. The-right is resevéd td make
additionat excaplions ant/or requirements upon thelr review. ‘

Any rights, infetests, or claims of parties in possession of the Land not shown by the public records.

Any fights; interests or clalms, which are not shown by the public records but which could be ascertained. by an
Ingpection of the Land or which may be asserted by persons in possession thareof.

CLTA Preiminary Report Forny - Modified B Adopted: 11.17.2008
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CHICAGO TITLE COMPANY : , PRELIMINARY REPORT NO.: 73711013733

NOTES
Note; The current o'._'mer.:does MOT qualify for the $20.00 discount pursuant lo the coordinated stipulated

judginents entered! in actions filed by hoth the Altorney General and private class aclion plaintiffs, for the herein
described Land. :

If-a county recorder, title Insurance company, escrow company, real gslale broker, raz! estate agent or associatlon
provides a copy of a declfralion, goveming document or deed to any person, Calilornia {aw reqtiires ihat the
documont provided shall Include a statement regerding any nlawiul reskictions. Sald statément is to be in at
least 14:point bold face type and may be stamped on the first page of any doctiment providéd orincluded as a
cover page atached to the requested document. Should a pary to this transdclion requdst a copy of any

document reported hereln that fits this category, the statement s to bé Included i the maniner dascribed.

If ihls company is requested to disburse funds in connection with tils transaction, Chapter 598, Statutes-of 1989
mandales hold perleds for checks deposited to esciow or-sub-escrow accounts. The-mandatery hold petiod for
cashier's checks, certified checks and teller's chacks is one business.day alter the day deposited. Other chacks
require a hold pericd of from bwo to five business days after the day deposited.. In e-event that the parlles to the
contemplated lransaclion wish to record prior to the lime that the funds are available for dishuirgement (and
subjectto Company approval), the Company will require the prior willien consent of the parlies, Upon request, a
form accepteble to the company authorizing sald early recording may be provided to Escrow for execution,

Wire Transfers

There Is no mandated hold perfod for fiinds deposited by confirmed wire transfér, The Gompany may disburse
such funds the same-day,

Chilcago Title will ,disb_ursé by Wire {Wire-out} only collected funds or funds received by énfirmhed Wire {Wire-In).
Wiring. Instruclions for Chiicago Tille Company, San Diego, GA, are as follows:

Red¢eiving Bank; Wnion Bank
) 1980 Saturn Street
o Moriterey Park, CA 91755
ABA Routing No.: 122000496
Cretit Account Name:  Chicago Title Company:
Cretit Account No.: 9101051077
Escrow No.: 73711013733

Thesewiring insttuctions are forthiis specific transaction involving the Tille Department of the San Diego office of
Chicggo Title:=Company. These instructions therefore should notbe used in other transagiions without first
verifying ihe information With our accounting department. its imperalivé that the wire text be exaclly as Indicated.
Any exlraneous Informaliph may cause-unnecessary delays in confiriiing the raceipt of fuhds.

Any.documents bielng exéouled in conjunction with this transaciion mustbe signed fiy the presence.of.an
agthorzed-Gompany eniployee, an authorized smployee of an agent; an authorized employee of the insired
lender, or'by using Banegerv or other approved third-parly service. If the above requirementd canniot be mat,
pleass call the company at the number provided In this report, :

Yaur application for title insurance was placed by refarence to only a streat address or tay identification number.
-Baset oh our retords, we belleve that the legal description in this report covers the-parcaj(s) 6f Land thal you
requiestad. If the legal description is incorrect, the sellarfborrower rust nolify the Company aridfor thi setllement
ccompany in order to prevent errors anid to be certain that the correct parcsl(s) of Land will eppear oh any:

documents to be recorded in connaction with this transaction and on the policy of tilld Ihsurante.

‘CLYA Pralitminary Répor Form - IAgaaed ] Adopled: 11.17.2006 T Piinled; 13.09.41 @ 12380
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CHICAGO TITLE COMPANY PRELIMINARY REPORT NO.; 73711013733

This Company will require evidence of compliance with ihe statutory limitations incidenl to' the governmental

SSCORPDO8sE.doc / Updated: 03,12.2010

6.
agency named balow, with reference to any conveyance of an interest in the Land this Coimpany will be asked to
record and/or rely upon in the issuance of any form of title Insurance. '

I

Governmental agency: Cily of Imperial Beach

7. In order to complete this report, the Company requires a Statsment of Information to be completed by the
following pariy(ies),
Parly(ies): all parties
The Company reserves the right to add additional flems or make further requirements after review of the
requested Statement of Information. '
NOTE: The Statement of Information s necessary to complete.the seareh and examinalion of fitle under this
order, Any lille search includes matfers that are indexed by name only, and having a completed Statement of
Information assists the Company in the eliminalion of cerain matters-which appear loinvolve the parties but in
fact affect another patty with the same or similar name. Be assured-that the Statefent of Informalion is essentlal
and will be kept skictly confidential to this fils,

B. Note: The.ornily conveyance(s} affecting said Land, which regordéd within 24 months of the date of this report, are
as follows: !
Grantor: Cily of Imperial Beach Redevelopment.Agendy
Grantee: City of imperial Beagh
Recording Date: ~ March 10, 2011 ,
‘Recording No.: Flie No. 2011-0131286 Official Records

END OF NOTES
VA Praminany Ropor Form -Fodfed Adopled: 11.17.2005 ’ T Priated: 11.08.71 @ 1236PH4
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. ATTACHMENT ONE

. AMERICAN LAND TITLE ASSOCIATION
RESIDENTIAL TITLE INSURANGE POLICY (6-1-87) EXCLUSIONS

In addilion to tha Exceptions In Schedula B, you ere nol insyted against loss, cosls, aliomays’ fees, and expenses msuliing frony:

1.

Goveinmanlat police power, and tho'existence or viotatlon of any faw or govemmant regulalion. This includes building and zonfng ordinangos and
also laws and regulations concommg

v land use

«  improvements on thé {and
+  land division

+  environmentat protection

This exclusion toes not opply to viclatlons or the enforeement of thizse mallers which appear in (he public recards ai polrpy dale.
This exclusion does not fimit (he zoning coverage described in llems 12 and 13 of Covered Tille Risks,

2.

The right ko take the Jand by condemnlng it, unfoss:

+  anotice of exerclsing the sight appaaca In the publié récords on (he Policy Dala

»  the taking happaned prior 1o me Poilcy Date and is binding on you #f'you bought the land without Xnowledgo of the taking
Title Risks;

¢« that dte crealsd, allowed, or agrund {o by yol
+  thatare known to you, but fiot 16 s on [he Polity Dato-unless thoy appeared in the publlc records

+ hatresultinnolesstoyou ¢
+  that{irs! affect yous litle aRter thi Policy Date - Ihis Hoss fot:linifL the Jabos and ialerial llen-coverage in llem &'of Covered Tltlo Risks

Failure to pay value for your lille.

Lack of a right:

+  toanyTand outsite the erep specil‘calry deec¢dbod and raféreed 16 In-Hem 3 of Schedule A
of !

+  In slreels, alleys, or watenvays that touch your land

This exclusion does not Fmittho access coverage in llem 6 of Covared Tille Risks.
In additien to the Exclusiens, you are not Insusad against loss, cosls, a!lorneys [ees. and lhe exponses resulling from:

i.
2,
3.

Any rights, Interests, or clalms of paritas In possession’df the fand nob: shown bylhe pubfic racords.

Any aasemonts or-Hens nol showin by the publlc records. This dogs nut ilmit-the lien coverage in ltem 8 of Covored TIZu Risks.

Any facls -abeut tha land which a cqrrccl suvay wolld distloso dnd which are not showi by the public rocords. “This dows not Imit the forced
remaval coverage in flem 12 ofCovared Tilte Rigks,,

Any veater rights or claims or lills lo \',raler Iri erundef The lafd, whethet o nét shewn by the publie.rocords.

Altachmentf One {07/26/10}




ATTACHMENT ONE
{CONTINUED)

CALIFORNIA L_:AND TITLE ASSOCIATION STANDARD COVERAGE POLICY - 1890
EXGLUSIONS FROM GOVERAGE

The folfowing mallers are expressly excluded from the cavarage of Ihis policy and the Company will not pay loss: or damage, costs, allomnpys’ {ees or

expenses which ariso by reason of: !

1. {3} Any law, ordinance or govamiijentsl regulation (including but not limiled o bullding and zoning faws, ordinances, of regulslions} resliiciing,
regulaling, prohitiling or rolaling ‘(il the ‘gccupansy, use, r onfoymont of lhe fand; (F) the character, dimgngions of localian of any
improvement now or herealter eizéled oi the la':_tq;%?iylij o separalion in ownership or & change in tho dimenslons o7 afea of the tand or any
parcel of which the fand is of was a parl; or {iy} envijonmantal protection, or the effeci of any vidlatlon of \hese faws, ordinanges or

goveramenta) regulations, except {o the exlent-liat e nolice of lhe.anlorcement thereof or a netice of a deldc}, lizn or gncumbrance rosutling
from a violatlon or alleged v[ola}ion_affecllng tie land fras been fecordod In the public recofds at Date of Polic;)

{6} Any governmeiital police powef not-oxcluded by () abovo, except t¢ {ha extent that & nolice of the exercisa thoreof of a notice of g defecl,
llen or ancumbrance reslting fiom a violatlon or allaped viokition aifecting the Jand has been recorded in Lhe public fecords 2l Dale of Polivy.

2. Righls of cniinant domaln uiless no:uo'__q oFtho-exerefse thereof has been recarded In the public fetards al Date of Policy, but not exctudlng from

coverage any taking which-has b‘ccn{:ed'pfior {o Date of Policy vihich would be binding on the rights of 2 purchaser for valuewithout knowiedge,

3, Defects, liens, encumbranczs; advéiso claimis, of ofer nratlers:

{8) whether or nofrecorded In thé E'gutﬂfc tecords £t Dele of Po!lj_::f.'bm created, suffored, assumed or agreed-to. by the insured claiman;

() nglknownty Lhe Goripatiy, fiot recdrdét In tha pubile fécords-at Daleof Policy, but knewin to the insyred. slalmiant and not distlosed in vititing
to the Gompany by tha Instired claimant pror {o-the dale'the lisured clafniant becama an Insured under Whis policy:

{¢) resullingin nic loss of damage to l_he'_’lnsufed_é[afmani:

(&) altaching or created subsequeritle Rals of Policy; or _

{o) rasullingin loss-or.damage \Y!}ic‘}"nvoulc_l not have been systained if tha Insured claimant iad pald velue forthe Taswod morgage.or-forthe
egtafe or Intdrost insurad by this. policy. ’ S

4, Unenforcgatiliily of he lien of the Tasuced mortgage beeauso, of the Ihabiliy or faflure of the Insured al Date of Palicy, or the Inability of fallure of

any substquant ovinér of th Indeblédness; o tohply wilth to.appiicable doing business laws of the state b which the land Is silvated,

5. Invalldily or unenforseabiiily-uf the [ii;‘ﬁ-of'th‘é Insured miorlgage, of tlalm thersof, which artsos oul of tho transaction evidenced by the insured

morigage and Is based upor usiuy ¢ any congiimer eiedit proteclion orrzth Inlending Jav,

8, Any clalm, which aflses out of the trarisastion vesting i tha-fnsused the ostale or Interest insured by this policy ;or the trangaclivn creating 1he

interost of the fnsured fendee, by feason of the oparation of fagléral bankriplcy, $1alé insolvanty or simfar creuitofs'righls Taws.

_ SGHEDULE B, PART'|
EXCEPTIONS FROM COVERAGE

This policy doas not Insuro agginst foss U_}‘ damage (and Hﬁ,’. Gompdny vl not pay cbsls, atlormeys' fees or expenses) which adse by regson of;
i PART |

1, Taxés or pssessments which are not shown as exfsting fiens by the recosds of ény taxing abthority |hat levias axes. or assossmorits on real

propedly or by iiie public récerds. Proceedings by @ yublic agancy which may rasult in laxes or assossments, §r notices of such froceedings;
whether or not shovin by thi tecords of such agonicy or by-tho public records.

2. Any facts, Aghls, (alatests or.claling which ase niot simm'_m'by e’ public 1ecards bul which could be ascesfelned by an ingpection of the fangd or
which may be assopted by persans In-possession tharast, ; ;
Easements, llens of encumbrances, ot afaims tiercof, nat shiowin by tha public rétords.
Discrepanglas, corfiicts in boundary fiiod, shoHaad In-area, encroachimants, or any other facts which a carrer] survey would disciosa; and siifchi
ara hot shown by the public-records.

5. {a) Unpatented niiiing clalms; {b) mfsoﬁraliohs or oxcgplions In.pateta’or In ‘Acts aulhorizing the issuance thoraof; {o) swaler rights; ¢iims ar fitle
te'watef, whetliér ernot-the mallers excapted under {a}, {b}, or (G} are shovh by fhe public records.

»
1

& -Anylignorrightte & lien to‘rservicns:‘, labor or matesial not shown by the Publla Records,

Atlachmont Qng (07428750}
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ATTACHMENT ONE
{CONTINUED)

FORMERLY AMERICAN LAND TITLE ASSOCIATION LOAN POLICY (10-17:92)

leTH‘A-,L-.T.A_..E'NleRSEMENT-FGRM 1 COVERAGE
EXCLUSIONS FROM GOVERAGE

follovAng malters afa expressly exc.ll:;ldcd from the coverage of this poficy and the Company will not pay loss of damage, costs, gliomeys' fags of

~gxpenses which ‘atige by reason of. : Pty

SO

C

{a) Adiy faw, oidingpee or governmen!al, regulation (including but not finiiled to bullding and zoning jaws 6fdinances, oF ;egulaubns) restdeling,
repulaling, prohifpiliag or relaling to {ly thé agcupancy, use, of enjoyment of the tand; -{il} the character, ‘dimsnslong or Ipcation .of any
Improvement now-os hereafter éroctéd on Wk Tand; (i} & separdlion in ownarehip or a changs in the Jimendiors or ares of tha tand or any
parce! of wiich the land 1§ 6} vias b parl; o {v) environmental prolaclion, of tha effect of any viglatioti -of these iaws, ordinances ar

govermnmental regulations, gxéepl {o 1he extén) that a notice gl tho anforcement fhereof o a nolice of a defact, fian or encrabrance vesulling

from a vidlation.of alleasd vlola,llén_éﬁeéuhg Uie Tand tias been recorded fn he public records-at Date of Polieys

{b} Any govatnmental polica DOWO! notexcluded by {a) shove, excapt lo the extonl that 2 nolice-of the exgg_cisg}nmeqj ora ;m.ﬁce of a Beféct,
Yieh of ahcumbrarice resulting from.a Yiolalion oF allzged viokallon affocting the tand has been focorded in’ the public 18cords at Dale of Palicy.
Rightis of emingit doirala imigss Rolice of tig oxorelse thapeof has been racotded in e publie récrds at Dale of Poficy, by not ax¢tuding from
covaraga ahy taklng which has gcc‘_ulfrga-pﬂﬁr to Date of Policy which would be binding on the righis of a purchasar.for value without knowledge.
Dafetls; Hons, ngmb‘rancas;;,adfia tse clalins, or olhet malters

{6} crealdd, suffafed, ossumsy si.dytoed 1oLy 1o frisured glatmeint;

(&) notknownio the Gompany, 1ot recofded lnthe putlic rachrds at Date of Policy, but known to the tnsucédd ¢lainjantant not dlgctoset! In viriting

to.the Comgany by-the lnsursdic;]aimam_rpﬁort_q tho date tna Insured glalmant became an insutad urides this palicy:

{t) resulting fnne foss o damage (o e insured slalmant; P

{d) allacnl_ng;qr_c_re_ate_gi supsaquentio tats of Policy (except Lo the exlant that this policy.Insures the peloritp-of the Yieq of thig Insured motigage
OVer-aﬁy'sgélufgry.lien‘ for sarvicas, ialiof of aterialor to {he-exlent insucance is afforded heroin as o astesinignts forslrast imiprovainents
under cbissi'guction‘o‘r-.comph!eﬁ at Dala of Polloy); or

{e) tasulling in loss br dantage whighi vaukd ot havo bosn pustainod if tho fnsured claimanthad paldvalup for g Ingured mdrtgape.

Unenfor'g:egbl;iw:,‘of fhe Lienof e, fhsuved. mofigage, becavse of tie Inability or fallure of ihe-insvrad al Date of Pollcy, or g, Inablity er failufe of

any subs'et_gu'gnm'ovmfeg of he Indebiddness, (0 cérjhpt:,"witﬁ.h'gpltcabla dolng brsiness laws of tire state avihieh ie i!iancl.l_s silirated.

1avalidity, or untafofcoability of the jien of Wa fnsured mgitaays, or claim Thoreof, which arises out of the iransattion evidencod by ihe insured

morgage angd:ls'based.upon ysury or-any conshmer crettit grotaction or truth i fanding lav/.

Any statulory fpm: for services; labof ormatetials (of the clalni ot prlority of any slatutory lieh fof sarvices, tebor of inalerfals ovar tho lian-of 1he
{nsured nivitgayo) arsing frényan f:@wprovemeni of work rofatad to e land vefiich is-conlra cled for and conineniced subseruent to Date of Policy
and js-nol inantedin vhote ot in‘part by-pr,ocgads.o! the indestedness securad by tie insuret otigage which 'a"pélg of-Policy the Ingured has
advanéed or 15-chiigated to-advange:

Ariy claini, iwhich aflses out Qi’"he;léalis'a‘ttlbri-‘croaﬁrig’ the Interestof the morlgagee Insured by this.poficy, by r'_e:a'son of g dparation of federal
‘barikruplcy, stats Ingolvensy, or-similér ceadilors’ rights Taws, Whatis based o o

n the fransaciion @rdali_ng_thp_lhle’r@e_s_t’g! Ihe fnsyred moilgdgee heing dzemed a fraudulent convayance or fraud tant ltansfet; of

ti}  the spbbrdination of theTalgrést of thd fisiied morlpagdehs e rosutt of ihe applicatien of the doctine of u‘qu’li'e‘uﬁl‘e subosdinistion; of

(i) 1he:,!gén_‘s‘ad'[qn craating fhe titarast of lﬁa fguted maitpaged being doamed a profarenlial 1ranstos oxcapt vihere the predasential transfer
rasuils:frout the falure: : :
fa) tolimely record fhe ngtredant of transferyor:
iy ‘o such recordationioimpart notico o 8. purchaset for value-or a judgment or fien cregitor. ;
. “The pboye Policy i fiay-be lssued 1p.aiford either Standard Goverage.or Extanded cpvqrég;«.
In-addition to tho dbove exclusioris-ffor Covaldge, the Excgplions-from Coverage 1n 2 Standard Coverage policy will atso Include Wi following
: Exceplions from Covorage: ;

EXCEPTIONS FROM GOVERAGE

This policy dogs nol Insgufeiépaipsl Iossofr'dar’:’ia‘ge‘ {and ihey Company ¥ il not poy costs, aftosneys’ fecs of axpensas) which &fise by Teason of:

1.

Yavas or assessments which afd Tiot shgwn as Gxisting Hlons by the 1acords of any toxing authorfy thal jevlas fazos of assestifiants on real
ptopatty-or by the pliblio, rogords. 'f’gﬁcgegﬁng;_b)’a public agenty vhich may result in taxes of .assessmants, ornolicos: of such procoedings,
sihother or notshowi by tha records of sucti egency b7 by the public secords. .

Any facts, rights, Inferests of ¢lalms which aro not shosin by the public records bl which could hic ascortdined By an Inspaction of the tand ot
which ryay ba asseried by persons ip possgssion thereol. .

Eaveirionts, lens ot-encumbranges, of clalms thereof, not showh by the publia recerds, :

Discrepancies, Conficts In boundary, lnes, sfiortage in area, ancroachmants, or any offer facts which a correct:sufvey would distlose, and whith
3es mot shown by thie public records. .

{a) Unpatented mialng clalms: (o) reservalions orexceplions In patents o7 in Acts aulhorizing the tssuance theradl, (6) waler.fighls, clalms of tilfe
towaler, whéther of hot {he malters excaplad undet {a), (b} or {c) are ghavin by the public reterds.

Any lign or right loa Kan for senvicas, 1abor or material not shown by-ihie Public Records.

Attachment One (07/26/10}
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ATTACHMENT ONE
(CONTINUED)

2006 AMERICAN LAND TITLE ASSOCIATION LOAN POLICY {08-17-06
EXCLUSIONS FROM COVERAGE .

The folloiving matiers afe expressly excluded from 1he coverage of this policy, and iha Cempany will not pay loss or dafage, costs, aliorneys' fons, of
expanses liat arise by 1eason of: :
1. @) ;f’ur:)v“h'a.\'fi drdinence, pesil, or govaramental regulation {inciuding those refating to buliding and zoning} rosiricting, regulating, prohibiting, of
relaiing to : . ;
iy ihe eccupancy, use, of apjoyment of the Land;
{ii} lhe characler, dimenslons,-or tcatlon of any tmprovement erected on the Land;
(i) the subdivision 6F land; or
{v) environmental protectian;
of-the sifect of. any violalion df these laws, ordinances. or governmental regulations. This Exclusion 1{a) dois not modify er jimit the
covarage provided under Coverad Risk 5, ’
{b) .Any'guve'r‘qm‘enlal'p'uilco powrer This Exclusion 1{t) does nol modify or imit the coverago provided undor Covared Risk B.
. Righls of eininéit domaln. T'hES'ExcliusEon doos.not modfry or-limit the-coverage pravided under Covered Risk 7 or 6.
3, Delecls, lighs, tiicurbrantas; gdverse claims, dr Gther maltors
{a} Ccreated, suifgred, assumed, or‘;iagreEd to by the Insured Claimank;
{©) not Knesgn o the Bompany, not récorded in the Pubtic Records at Date of Poticy, bul Kiovin:to the Insured ‘Clafmant and not disclosed In
~viriting to the Campany by the insuded: Glaimant prior {o tho date e Insured Glaimant became onInsured undér-this poticy;
{o} resulfing In no loss.or damaga tp the fnsured Clalmant; '
{d ai{g?;’iﬁg.of created subsequent to Date of Policy (however, this doos not medily of Uit thé cgvorage provided viider Govared fusk-11, 13,
of {4) or ; :
(e) resulting Inoss or daniafe that would not have been sustoined if the tnsured Clalman! had paid valug fof the 1;’13_(_:‘_?;&‘{! Mortggge.

Uneriforczability of e lion of the insured Morigags because of the inabliity or faiture of an Insused lo comply witli dpplicable dotng-business lavrs

o)

4,
of thg slale whera 13 Land ls siivated,

5. Invatidily of u‘fjén_{o_’;ﬁa}x_hiﬁly'.1n'\_-gh'oli; or in part of the lon of lhe Insurad Morlgage that arises oubof the.transaclion eyidencad by the Insuréd
Morlgage andls pased Upon Uiy or dny consumar crodit protaction or lruth-iii-landing taw.

6. Any ¢lalin, by reason of tho-opefation of Tedaral bankrupicy, state insblvency, or aimitar creditors*rights 1avzs, ihat the tansestion creating the flen

of ihe Insured pMongags, Is
(ay @ fraudulent conveyance of fraudulent transler, or
{b)- a preferantlaltransfer for any-reasan mot staled in Govered Risk 13(b} of this poficy.

7. Any fien orithe TS {6t réal sstale laxes or asghssmonls imposed by governmental authoiity and-craated or oilaching bobween Dato of Polity and
Ihe }?jale of racolding of thia Insured Mortgage in the Public Records. This Exclusion does not madify or il tho codetage provided under Covered
Risk 11{b). .

‘Thie'abov policy form inay be lssued to afford eliher Standard Goverage of Extonded Goverdge,

I addition o e ahove Exclislons from Goyerage, the Exceoptions-Irony Goverage In a-Slondard Coverage policy will afsoncluds tho foliovdng

: Ex¢eplions from Goverage:

EXCEPTIONS FROM GOVERAGE

This pblicy dees not insure againstioss of daiage {and the Company will-nol pay cosls, altornoys" fees or expenses) lh%ll arlso by teason bf
1, {a) Texss or.assessmanls that are ot shown zs existing lions by e ‘records of any laxing authgiify that levles laxes of assessmpnis, on roal

grapatty of by tie Publle Records; (b proceadings by a public agancy thal may resyll in taxes or bysessments, 6 nolicos of such-proceadings,

hethar or ot Shodn 1y ihie records, of such agency or by iho Public Records.

2. Any [2dls, tighis, !:n[e;re‘gl;. of c{al'm;{ il are fot-shiown by the Public Records-but theit could bé-agtoratngd. by aif Tispacllon of tiié Land-or thal
inay be essariod by persons :n-;‘msséssion of Ihiz.Lafd.

3. ‘Easements, liens or ancumbrancas, of claims thereof, not shown by the Public Records. -

4, Any encroachmisril, enumbrane, Vlokallon, vatiation, of adverse Siramslance affetting the Title that would fie-discloyed by an.accurate @nd
.complete-land sureay of the Land «nil niot shown By the Public Retords. :

6. (8} Uapalented imiiiag clalms; {b) (&%er{aﬂon‘s or exceptions In patents o in Acls aulhorizing e jssvance theseof; (4) walor (ights, clalms or litte

ta watar, whether or-not the matless gxca pted under {n), (b}, or [c) Are shown by the Publio Records. .

6. Anylion or fight{o 2 tien for services, jabor-or matetial nal shovn by the Public Racords. t

Aftachrisont One (07728110)
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ATTACHMENT ONE
(CONTINUED)

FORMERLY ANERIGAN LAND TITLE ASSOGJATION OWNER'S POLIGY {10:17-82)
: EXCLUSIONS FRQM COVERAGE :

The following matters ere exprossly oxcluded frani the covarage of this policy and fhe Gompatly wilt not pay loss of d3mage, cosls, atlomeys’ [gos of
expenses which arise by feason of.

1.

(a) Any f@v, ordinance of govoinmeantal tegulation (including but not fimited {o byfiding and zoning taws, -ordinaricas, of regulations) resircting,
regulaling, prohiofling of selatlng to (D tho occupancy, veo, of enjoymenl of the land; (ij) to choracter, dimensiens of location of any

Iipravement now or horeafter esecled oh the tand; (lii) = separation In ownership or a change In the dimenslons or area of the fand gr any
parcel of which the land Is or was & parl; or {iv} enviroamental proleclion, or the oifect of any violalion of thase laws, ordinancgs of
govermmential tagutations, oxcapt to the exient that a notice of he enforcement fheréef or & nolice ot a d_efe,t:}, lien or sncumbtance resulling
from a viotallori of nlieged violalfon affacling The land has beeh recordad In the public records-at Date of Pollgy.

16) Any govarimental police power not excluded by (a) sbove, axcept To the extént thet a notico o} lhe exarcise,thargef of a nollea of a defect,
{f2n or encumbrance rasulling from a violatlen or alleged violation affocling the land has-been rocosded in the pubtic records at Date of Policy.

Rig_'hi_sofominanl dormalh untoss nolics of the exercise thereof has baen racorded In the public yecd(ds al Date. of Palicy, but not exiluding from

coverage any taking vihlch has ocsured prior 10 Date of Policy which would be binding of the rights of a purchasac for value withou! knowledge,

Difatis, liens, encumibrahces, advaise claims, or other matleis:

{e) creatad, sufferad, assumad or agreed lo by The insured gialmant;

{b) not known toha Company, not recorded in thia public fecords ot Date of Policy, but knovin-to tho insurgd clatimpnt andnot disclosed fn viriting
fo Jhe Gompany by the insurad ciaiman prior-to the date the tnsurad clalmant Became an Institad undet Lhis policy;

{6} ¥etullng tn.nod {oss or damage l'iq the Insured clalmant;

{dy olnching bt eiealed sibsequent lo.Date of Policy,or .

{e} __r?‘sullf;;g tn loss or danvage which would not have been sustalned 1f tive Insurad clatmianl hiad:pald viluo for the ostete.or interest lnsurad by
this-policy. :

Ay dlajm, which arises out of the iransaction vesting In tne Insurad the eslele or Intorast Iastred by this poliéy, by feason of the operalion of

It_aderalhankruplcy, stale insolvency, of sinvilar croditors' fighls laws, that is bosed o

() the tiansactlon treating the estsle or Interestinsured by this policy belng doemed 2 frayrdulent conyeyance or fravdylent transfat; or

(i) the 1ra_nsﬂqmr3'creming the esthte-or Inlefest InsUrod by Mils policy bieing doedmed d prefarential transfaf excoplyhere the-prefarential lransfer
rasults from thie Talfure: L
{a) toUmely racord tho instrurhent of transfer; or
{b} of such racotdation lo Impar notica to a purchaser for value of a judgmentor lten credior.

The above policy formy may ba Issued to afford glther-Standard Coverage r Exlénded Coverage.

- -1 addgitian to the above Excluslans frbm Ceverags, {he Excaptions from Coverago in a Slaridard Covaraga policy” ‘.ﬂij also inéluda the

‘following Exceptions from Coverage:

. EXCEPTIONS FROM GOVERAGE

This poliey does notinsure againstloss of damage {and the Gompany wik not pay costs, stlorneys"{oas or expensas) which arise by reasen of:

1;

Tazas or asseSsmonis which are bt stiown as. exisiing liens by 4ho fezords .of any taxing anihortly that fevias texes or asspssmants on real
propifty of by the public 1ecoids, ‘Proceedings by a public ageney which may result in takes-or assessments, é;r notices of such procgedings.
yiether of nbt shown by tho tecdrds of such agency of by the publio records. )

Any facts, fghts, Intorosts or;:!alms; which are pot shown by thé public records hug\'ahich-cb,uld be asconelned Dy an fispaclion of tha Tand ot
which may lye-asspded by porsons In possession thereof,

Easemants, Jlons or oncymbrancas, ‘ar dlatms thereof, not shiown by the public retords.

Discrapancies, confliels In boundary'lines, shorlage In area, oncegachmianis, of ény‘other facls whith s coridet suivay would discloto, and which
#re ol shown by the public Tecords.! b

{8} Unpatented mining cloims; (6} reservations of excaptions In palants or in-Acts atlhorizing the iss_t}anqe'lhgréo'fii () water righits, clalms of tillo

‘towater, whothet or not (he malters bxcepted under {8), () or {c} are showmn by tha pubiic records. !

Any lien or sightte olien for servitas, labor or matorial not stiown by thie Putilio Retcords.

:
H

Attachraenl Oing {07/28/10)
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ATTACHNIENT ONE
(CONTINUED)

2008 AT:Q'IERICAN LAND TITLE ASS.UCIATION OWNER'S POLIGY (06-17-06}
: EXCLUSIONS FROM COVERAGE.

The following inatters are expressly exch.ided from the coversge of this policy, and the Company will fiol pay jos5-0r dah:age, cosls, alorneys’ fees, or
expenses thatarise by reason of: !

1.

4,

(8) hi;yt‘}avei ordinanca, potrii, or govaramental regulation {including-those relating to bullding and zontng} restizting, regulaiing, prohibiting, or
refating lo ’ o uf -
@ the occupancy, vse, or enjoymant of the Land;
{in the characler, dimensions, of focation of any improvement ergcied on the Land;
(i} the subdivision of fand; o’
{iv) environmental protection;
oF the effect of any violation of these laws, ordinancas, or govemmantal regulations, This: Exclusion 1(g) does not mudily ar imit the
covorago provided under Covered Risk 5.
{t) Any governmental police povier; This Excluston 1{b) doas not modify or limit the covetage provided undor Covered! Risk 6,
Rights 'of eminent domain. This Exclusion doss not modify or fmit the coverage provided uinder Govesrd Risk 7 or 8. »
Defecls; fiens, encumbrantes, advérse clalms, or other mellers.
{3) crdaled, sulfered, assumed, of agreed to by the Insured Clatmank; )
{6} not Known to the Company, not recorded in the Public Records &t Date of Policy, buf Known to the ihsured: Glaimant amd not dis¢losed In

wirillng to the Gonipany by the Ihsured Clalmant prlor'ts tha date the Insured Claimant bacame anInsurod under this paticy;
{c) resufiing iv no lass or damage {o the Insured Clalmanl;
{d) eflaciing or created subsequet to Dale of Pollcy (hosever, this dogs not-modify-ot Hil the coverage provided tinder Coversd Risk 0 and
$0); of - 1
{e) resuling’in loss or damage thatwould nol have been sustatned if thé Insured Clalimént-had pakl vulve for tie ‘l"iﬂe.
Any clim, by reagon of the operatioh of federat banksuploy, slata lasolveney, os-sinllar eieditofe’ righls laws, that tho ransaction vesting the Tille
as shown ih Scheduie A, Js i : ’
125 a feaudulait convayance or r:aL{dutent transfer; or
{t) a preferential lranster for any refison nol staled In Coverad Risk 8-of ihis policy. )
Any lien on {he Tills for reel oslateddxds or assessments impésed by govaraméntel autherily and ¢fonted of allaching betwieen Dale of Pollgy and
thi-date of fecarding of the deed of ather nstament o kansfor in the Publie Racords thal vosfs Tifo'as shovn fn Schodule A,
The above polley form may be fssued to afford elthdr Standard Coveragh o, Exlenged Goverage.
in addition to \he above Exclustons from Covorage, the Excepilons-from Coverapg ina Standard Covorage poliey will also include the
! follovitng Bxceptions frorh Coverage:

EXGEPTIONS FROM COVERAGE

This. policy.does nat insura:agalnst loss ordamage (and lhe Company vill not pay casts, dltorroys’ fg@s or expenses) that arlse by reason of:

:15

2

(4) Taxes or kgsessments that are not shown s oxisting ffons by the records.of arty-laxing aulhosly lhatlavies lexis of assessments on real
property or by the Public Records; (6} proseadings by a public agency thal-may resuft i texés of assossments, c‘;r noticos of such proceedings.
iwhethér or not shown by the records of siich agéncy or by Yie Publc Records. :

Any-facls, rights, inlerests, o clalms hat are not shovi by 1he Public Récords but that could be ascertaingd by ex} Inspeclidn of 1he Land or that
ay b asserled by persans in possassion of lhé Ladd, . ;

Easements, liens or ancumblances, of clalms thareof, not shown by Ihg Pyblic Records.

finy epcroachment, encimbrance, ylolation, vatiallon, or adversa- lrcumslanco affectind tha Titlo that would ba disclosod by an accurate and
complete land survoy of the Land a'nld ot shown by the Poblle Records.

{4} Unpatenled iining clalms; {b) rosavations or exceptions in patents ot-in Adls-glithorizing the I$suance thareof; (¢} water rlghts, claims or tile
1o vraler, Whethar or nol the matlers bx¢eplad undat {a), (), or{S) aro shown by The Publlo Regcdids. :

Any llen of fght to a lien fF servicas. labor of malerial not shven by the Pubio Regards,

Altachrient Ono (02426110}
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ATTACHMENT ONE
(CONTINUED)

CLTA HOMEOWNER'S POLICY .OF TITLE INSURANGE (10-22-03} 5
ALTA HDMEOWNER $ POLICY OF TITLE INSURANGE (10-22-03} -
EXCLUSIONS

in additien to the Exceptions fn Schadvle B, You ase nol Insurad against loss, cosis, aflorneys’ fees, and exponsos resultlng from;
1, Govetarmentai palice power, and the existonco or vlo!alinn Gf any faw or govemimont régitation. This includes ordsnanoas Taws and regulalions

tancerting:

@, building

b, zoning

¢. Ltand use

d. -Improvemenlts on Lond
e, Land division

f. -environmenlal protection )
This Exciusion does not apply to mla!lons or lhe enfofcament:of these matlrs If ‘notite of Hré violation or onforcement appears n the Public Records
al the Policy Dale,
This Exclusion does not limit the covnrage desceibad in Covared Risk 44, 16, 16, 97 6 24.
2. Tho failuro of Your exjsiing s!ruc!uros or any pan-¢f theny, to-ba constrigled in aécordants with applicabld bullding codes. This Exclusion does
not apply to vialations of bullding oodes it nolice of the vielation appears inthe Publlc Recoids at the Policy Dald,
5. The right {0 take the Land by condemnmg if; unlessy:
s, nolice of exercising the right appéars in the Public: Rocords ol :the Policy Dale; or
b, the taking happened before thie Policy Date and s Hinding.on You'lf Yaubought The Land withoul Knewing of (he faking.
4, Risks:
a, thal are crealed, aliowad, or agreid to by You, whellier or not they appear Inthe Public Revords;
b, 1lhatate Known lo Youat the Po!lcy Dale, butnet Lo Us, unless they appoar in g Public Racoerds vl tha Poliey, Date;
c. lhatresultin no loss to You; or
4. that first accur aftes the Policy Late - this doas nol limll the coverage descibedin Govered Risk-7,8.d, 22, 23, 24 or 26,
5, Faluro to pay valte for Your Tifle.
8. Lackofafight: :
8. [oanyLond cutside thp area. shecificalty- dascnbed and reflarrad lo In paragraph 3 pf Schedula A; and
b, in streets, alleys, orwalanvays 'ihal {ouch the-Land,
This Exciusion doas not limit the coverage described in’ Coversd RIsk'1T of 18,

: LIMITATIONS ON COVERED RISKS

Your Insuzance for thb following Covéféed Risks Islimited on the Ovingr's Coverage Slatement ns follows:

+  Fof Covared Risk 14, 16, 16'and 18, Yol Detliclible Amouiit and Our Maximurn Dollar Urmit of Liabliity
shown In Schedile A,

The deduciible amoufits and maximum dollar limils shown 6f Sehadiile A are as'loliows:

. Your Dedirglizlo:Amount Qur axinwim Dollar Limi), of Lizblity
Covared Risk f4: - 1.00% of Policy. Amount 510,000,00

ot
$2,600.00 {wwhichaver i§1ass)
Covered Risk 15: £,00% of Folicy Amoyn! 5$26,000.00
of
$5,000.00 (whichever Is less)

Covered Risk 16: 4,00% of Policy Amount §25,000,00
55.,000.00 (whldwverlslass)
Covered Risk 8: . 1.00%of Policy Antount $5.000,00

ot
$2,500.00 (whichever is fess)

Atlachment One (07/26{18)
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ATTACHMENT ONE
(CONTINUED)

CLTA HOMEOWNER'S POLIGY OF TITLE INSURANCE {02-03-10)
ALTA HOMEOWNER'S POLICY OF TITLE INSURANCE (02-03-10)
EXCLUSIONS

fn addition {o the Excaplions in Schedula ,B You are nol insured against loss, costs; atlornbys' fees, and exponses resulilng frony:

i.

Govarnmeantal police power, and !he.ems!_ena;*mj viotatlon of fhose. porlions of ary law or government fogulation cogeorming: SEAGE
a, buliding; : ’ :
b,  zoning:

g Jand uso;

d. improvoments on the Land;

e. tand division; and

f. environmental protection,

This Exclusion doas not limil the covaragé daseeibed In Covered Risk B.a., 14, 18, 18,18, 19,.20, 23 or 27.

2,

3.
4

The Tallure of Your exlstiag steuclurgs, of any pant of them, to ba consinicted In accordance with applicablo building codas. This Exclusion does
nat limit lhe coverage iascilted in Covered Riek 14 o1 15,

~The fight to take the Land by condemnlng it. This Exclusion does-qol imitlhe coverage deseiibid in Covered Risk 17.

Risks;

& ihat ate-crealod, afllowad, or agruud to by ¥ou, whalher or net hey aro regorded In the Public Records;

b. thatore Known foYou al the Po!icy Dalg, ot ndt to Us, uniiiss they are: recarded in the Publlc Records at lhe !"o!icy Dates
G. ihalresyllnpo loss to You; o7

d. thatfirst occur afler e Poll’_c‘){'D"Hté ~ this ddes not inill the goverage described In Coveared Risk 7, 8.e., 25, 2Gi 27 or 28.
Fallure to pay value far Your Tille,

Lack of a right;

a, toanyland ouiskla thearea spewrcaliy describod and refarrad le In phragraph 3 of Schedule A; and

b.  In tireols, alleys, or walerways ihat toyrch the Lang.

This Exclusion does not lmit he coverageédoscribind i Covorad Risk 41 or 21,

7.

The transfer of lhe Tille to You 1= fnvalid asa preferéntlal transfer or as a ftaudulent transfer or convayance under fadors) _bankruptey, state
insolvenpy, oi simifar croditors® lighls favzs,

LIMITATIONS ON COVERED RISKS

Your inswanicd for lhe {llowing Coverad Risks 1§ imited on the Owner’s Covarage Statemoat as follows:

+  For Covered Risk 16,78; 10 and 21, Your Deductibia-Arount and Qur Maxtmum Dellor Lisit of Liabifity
shown'in Schedule 729
The deduclible. amoupts -and maximur dolier limits shdwn on Sctiedule A ate ds follows:

. Your Deduclible Amount Qur Maximum Dollas Liait of Liability
Coverad Risk18: - 1.00% of:Policy-Amount: Shown In Schedule A $10,000.00
of
- $2,600.00
_ (whichavér is jess)
Govered Risk 18;  1,60% of Péfley AmogitShawn in.Schedule A §26,000.00
R oF
55,000.00
(whichavar is less)
Covered Risk 19: 1.00% of Policy Amount Shown In Schedule-A $2E,000.00
or B
. $5,000.0D
. {whichévar is less)
Covered Risk 24;  1.00% of Rolicy Amounk.;Shown In'Schedule A $5,000.00
. k]
- 2,500,060

- {whicheverls losg)

Aftachmen| Ona {07426/10)




ATTACHIIENT ONE
{CONTINUED)

ALTA EX!!’ANDED COVERAGE RESIDENTIAL LOAN POLICY (10M3/01)
: EXCLUSIONS FRON COVERAGE

The {ollowing malless are-expressly excluded frons the coverage of fhis policy and the Company vl not pay loss or damage, cosls, eltorneys’ fegs or
expensas which arise by reason of;

1.

4

o) Any lew, ordinancs or governmental ragulation {Including but not mited to zoning laws, ordinances, or regulations} resticting, regulaling, .
prohibiting of relating to (i) lite 6ecupangy, use, or enjoymant of the Land; (i} the cheracter, dimensions of localion of any Improvemiants noy ;
or hereafter erected on the Lang; (i} a separation in ovmership or a changa in the dimensiens or ateas of (he Land or any parcol of which tht
Land Is of \as a parl; of (iv) envirerimental protection, or the elfect of any viclation of hese faws, ordinancds or govermentat ragulations,
except 1o the extent that 2 notice of the enfercernent thoreo! or a nalice of a dofect, llen of encumbrance resulting from & violation or alleged
viofation affecling the Land has been recorded I the Pulbilic Records at Date of Policy. This excluslon does hot imit the coverage provided
under Covaied Risks 12, 33, 14, and 16 of this policy.

(b} Any governtiental police power noj excluded by {a) abovy, oxcdpt lo the exlent that a nolice of the exarclse thozeof or a notice of a dofdct,
ieh or engumbrence resulling from a violation or alleged violation affacling tho Land has boon recorded In e Public Records at Date of
Paolicy. This exclusfon does not fimit the-coverage provided under Covered Risks 12, 13, 14, and 16 of this policy.

Rights of eminent domain unfess nofice of he exercise theteof has been recorded in the Public Records at Date of Policy, but not excluding from

cpverage any {aking which has ecourred prior {o Date of Policy which would be binding on the rights of & purchaset for vlue without Knowledge.

Defects, llons, ancumbrances, ddvaise élaims o olhipr maltoss:

{m) croated, sulferéd, assumed or 49‘:’ead lo by.the Insured Claimant;

{1 not Knowp to the Contpany, nol 7écoriled fn ihe Public Records at Date of Policy, bit-Known te The nsurad Clalmant and not disclosed. in
viriting to'the Gempany by the Iisited Clalmant priorto the date the Insured Cladmiant hecame an Insured undar this policy?

{c) resulling [n no loss damage to tha Insiifed Clalmant;

{d) altaching.or crealed sphs_gqueni io-Date.of Policy {ihis paragéaph does not limit the coverage provided under G:pvera,d Risks 8, 16, 18, 19, 20,
21,22,23, 24,25 and 28%; 05

{e} resulting infoss or damage wh’l?h wolkl nothava baen sustained i the Insuiéd Claiman! had pald value for the Insurod Morlgago.

Unenforceability of the llen of the Insured’Morigage because of the Inablfly orfallura of the Insured at Dato of Poliey, or Lhe inabillity or faillure of

any subsequenl ownér of tie lndeb’(édnés_s; ta comply with-applicable dolng business taws of the state In wilch the Land Is sTtuated.

Invalidity or uenlorceabiity-of this fler of the lasured Morfgage, or clalm thereof, which arisss out of ihie lrangactidn evidenced by tha lisured

Moilgage and is based upon bsufy, except as provided i Goveratd Risk 27, or any consumer credit protastion dr truih In tendlng lave-

Real properly laxes or assessmanis of any goveramenlal avthorily which bacome a Jlan on the Land subsequenl 1o Date of Policy. This extlusfon

does not fimit the covérage provided under.Govered Risks 7, 8(e)and 26; '

Any clalm of lnvalldily, unenforézablity or Jack of prioiily of the len of the Insured Moitgage as to advances of madilicalions. mads afr the

Insured has Knowladge that tho vastee shovinIn Scigdule Als'no longer the oviner of the-eslate o inferest cavarad by His policy. This exclision

ddes not limft the covgrage provided In Covered Risk 8. :

Lack of priosily of lhe lisd of the WsUod BMontgage as 16 each and every advance niade dlfier Dale of PPolicy, and alfinterest charged therean, over

liens, encunibrances nnd other rr‘aatls]ars'aireclirl‘g'-thd tills, the existance of which are Kngwn to tho Insured ak:

{8} Thetime of the advanéa;or ¢

(b) The lime o modification is maufe 1o the ferms of the Instred Morlgage which changes the rote of intorest chargad, If the tate of intarost fs
greater as a resull of the modification fhafi il would have baen before the modification. This exclusion does nat iimiit fre covarage provided in

Govered Risk 8. .
“Tha fallure of-the residontlal stmcliro, or-any-portian tergof 1o have been constructed befoers, en or aftar Dalé of Policy In-2ccerdance with

Data of Poliey. - :

H
1
|
1

applicable bultdiag codas. This exclusion doss nat apply te violallons of bivliding codss If notice of the violalion agpéars in tha Publls Rocords af
H 1

Alachmont Ona {07726/10)




ATTACHMENT ONE
(CONTINUED)

ALTA EXPANDED COVERAGE RESIDENTIAL LOAN POLICY (07/26/1 0)
EXCLUSIONS FROM COVERAGE :

The following matters-ara expressly excluded from the caverade of this poliey and the Company will not pay loss or da%-nagt_!. cosls, allq}neys‘ {eas o
oxpanses which anse by reason of; :

1,

7

{a) Al;yﬂlawi DId}{Tﬁq.!’l_Cﬂ. péarmit, or éb‘.rarnmen!'a! rogulation {incliding lhoss refaling to building and zoning) restrdicting, fegutating, prohibiling, or
relating fo P, terd
f} the occupancy, use, or onfoyment of the Land;
{fi} the characler, dimenslons, or location of eny Improvement osected on the Land;
{#) he subdivision of fand; or |
{iv} environmental proteclion: :
of thia-effacl of any violalion ¢f thase [aws, .ordinanchs, pr governmenlal fegulations. This Exclusion 1(a) doas nol modify ot timit the
coverage provided under Covered Risk 5, 6; 13{c), 13(d), 14 6r 16. i

(b} An%r 6gova‘rnmanlal patice powier, This Exclusion 1(b) does not modify or fmil the covarage provided undar Covered Risk &, 8, 13(c}; 13{d), 14
or 16, : i

Rights of eminont domain. This Excluslon does not modify or limit the coverage provided under Covered Risk 7 -or 8.

Defocts, lians, encumbrances, adyerss clalms, or other matlers

{3} crealed, suffored,-assumed, or 2greed lo by the Insured Clalmant;

{by ot Known lo [ho Company, nel recorded in the Public Records a1 Date of Policy, but Known to thé Insurad ' Glainiant and not disclosed In
wiiling to-the Company by lhe thsured Claiman! prics to the date the Insured Glalntant bacame an sured uader tis polloy;

{c} resuliing in nb loss or damape to lhe Insumcf Clalmant; ;

{d) allaching dr crealed subisequent lo Date of Policy (howaver, lhis doss nat modify or imit the coveragn provided undér Goversd Risk 11, 16.

17, 1B, 19, 20, 21, 22,2324, 27 or 28); or !
{e} resulling in loss or-cfamagje (hét:would nolhave been susialned It the Insured Glalmanl hat pald velua for the Insurad Mergege.
Unenlorceablfly ofdhe Ben of tho Insured Morlgags basause of the tnability of faliure of an Insured to comply with applicoble dolng-business Javs
of thoe slate vhete the Land fs shluated, : i
Invalidity of enanforcenblity im‘f,ho!@ or In part of 1h¢ Jen of lhe Insured Motigage that arsss oul of the lransaction dvidencad by the Insurad
Morlgage and 15 based upon Usuty, or any consumer credit protection or kruih-in-lending law. This Exclusion dees ot medify or it the coverage
provided in Covated Risk 26, !
Any clalm ‘of inyalidity, ur_:'sn'fdmaaﬁ)li{'y of Jack of prorily of the lion of-the Insurad Mortgage as lo Advances ot modifigélions mate aller the
Jasured has Knjohiedge thét the vestee shovn In Schedulo A Is no longer 1he owner of lhe eslate or interest coverail by this poticy, This Excluston
does nat modify or imi the coveraga provided In Covarad Risk 11. ’
Any lten 6n the Tilio for reat ¢stale ;‘Eaxa_s-o: assessmonts Iniposed by governniantal autherity and created or altaching subisequent to Data of
Policy. This Excluslon dobs not in_od;_lry oriimitthe coverage provkled in Coverad-Risk 14(b) or 25,
The fallure of i residantial skuclure, or any-foitlon of it, ta hiava been construcled before, on or aftar Dalo of Policy in accordance wilh applicable
building.codes. This Excluslon does not nwedlfy or imit tha covarage pravided in Coverod Risk 5 of 6.
Any clalim, by toason of the opatation of federal bankeuptey, stale [asclvency, or simitar creditors’ fights laws, Lhal the iransaction ¢reating the Hen
of the Insured morlgage, & : ’

{a) a fraudilenl conveyance.or fraudulent kransfer, of

{bY aprefergniial bangler for sny re:ason-nol;sla!ed In Covered Risk 27(b) of this potlcy.
. 1
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NOTICE
H

You tnay be enlitied lo recelve a Twenly And NoMOO Dollars {$20.00) discount on 'esc_;:row services if you
purchased; sold or refinanced residentlal propery in Callfornia between May 19, 1995 and Movermber 1, 2002, If
you had more:than one qualifying fransaction, you may be entitled to multiple discounts. oyt

If your previous transaction Involved the same property that Is subject of your current transac!;ion, you do not have
to.do anything; the Gompany.will provide the discount, provided you are paying for escrow or litle services in this

frangaction, :

ifyour previdus transgciion injmlved properly differant from the properly that is subject of your currant transaction,
Yyou must - prior o the close ofthe current transaction - inform the Gompany of the earlier transaction, ‘provide-the
address of the-properly vdlved In the previous lransaction, and the date or approdimate date that the escrow

1

closed to be eligible for the discount.

Uiiles$ you ttform. thie Company of the piior transaclion oni property that is not the subject of this transaction, the
Company hag no obligafion to condustan Investigation to determine if you qualify for a discouql. . you provide the

-ompany. Information coneerjiing a prior lransaction, the Company is required fo dotermine If you quallly for @
discount whish Is subject to other terms and conditians, !

H
H

i
'
! i
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F—’RIVAO?Y STATEMENT

. FIDELITY |

HATIONAL FINANCIALY Efff_ept_ive batez May 1, 2008

—eet

Order No.; 73711013733--LB

Fldelity National Financlal, Ine. and its subsidiaries {"FNF"} respect the pilvacy and securily of Your non-public
personal information {"Personal information®) and prolecting your Personal Information is oné of our top priorlties,
This Privacy -Statement explains FNF's privacy praclices, including how we use {lie Perdonal Informalion we
receive from you and from other specified sources, and to whom it may he disclosed, FNF follows the privacy

practices described in this Privacy Stalement and, depending on the busingss performed, F'NF companies may
shareinformation as described herein, ?

PERSONAL INFORMATION GOLLECTED
We gy collect Personal Infofmalion abiout you from the following séiirces:

° .l_<nform,ation we recelve from you on applications or othef forms, such ag your name, ad_ai_'ess, social securily
number, tax identilication number, asset information, andincome Information: .

= Infornjalion we regeive from you through our Internet websites, such as your nams, adcire‘ss, emall address,
Intenet Protocol address, the website finks you used to get to our websites, and your aclivily vihils using or
reviewing our websites: i '

@ Informalion about your fransactions with or services performed by us, our affiliates, or others, suth as
Informgtion conceming your policy, premiums, payment history, information abotit you¢ homie of other-real
properly, information from lenders and other third paries nvolvéd In such transaction, adcount balances; and
eredit card information; and !

»  Information we recelve from consumer or other reporting agenciss and publicly recorded é!bcumeh’ts.

1

‘DISCLOSURE OF F-’ERSON;_}L INFORMATION
‘We ‘may provide your Personal Information {excluding information we receive from ¢ensimer or othier credit

reporting -agencies) to variolrs individuals and companies, as permitted by law, without obtajning your prior

-authorization, Such laws do not allow consuriiers.io restrict these disclosures. Disclosures }nay Inglude, without

Iimitation, the following:

 To insurance .agents, brokers, fepresentatives, support organizaliong; or others lo prpvi’ﬂé you with seivices
you have fequested, and:to enable us fo delect or jprevent criminal aglivity, fraud, material misréprasentation,
af nondisclosure fn conngclion with en insurange transaction; i

o To third-payly conlractors or service providers for the purpose of deteriwiining your gligibllity for an insurance
honetit or payment and/for providing you with-services you have requested; ' :

» To ar Insuranse regulatory authorily, or a law anforcement 6r other governmental a‘_tjl[;oré}y, in a ¢ivll action, In
connsction with a subpbena or a governimental investigation; ]

+ To companies that perform matketing services on our behalf or to other financial ins‘titil'iions with which we
havg joint marketing agreements andlor :

¢ To lenders, lien holders, judgment creditors, or other parfies clalming an encumbrance ‘or an interest in fitle.
whose claim or inlérest must be determined, seitled, paid or released prior to a title or-escrow closing.

Pivacy Statament Printed; 11.99.11 @ 12:38PM
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PRIVACY STATEMENT
Effeclive Date: May 1, 2008
{continued)

i
i
We may also disclose your Personal Information to others when we belleve, in good faith, that such disclosure is

reasonably necessary to cornply with the law or to prolect the safety of our customers, employees, or property
andfas to comply with a judiclal proceeding, court order or legal process.

Disclosure fo Affiliated Cgmganies:

We are permiited by law to share your name, address end facls about your transaction with other FNF
companies, such as insufance companies, agants, and other real eslatg service provitders to provide you with
senvices yolu have requ?sled. for markeling or -produget develdpment research, or to market products or
services fo_you: We do, not, however, disclose information we collest from consumegr or credit reporting
agencles with our afilliates or others without your consent, in conformity with applicable latv, tnless such
disclosure is olherwisa p%rmilted by law, :

Disclosure to Nenaffiliated Third Parties: _
We do not disclose Personal Information about our cuslomers or former cystomers to nonaffillated third
parties, except as oullined herain or as otherwjse pernilted by law. :

CONFIDENTIALITY AND SE;GURITY'OF PERSONAL INFORMATION

We reslrict access to-Personjal Information about you to those. employees who need fo kﬁbfW"that Information to
provide products or services te you. Wa mainlain physical, electronic, and prodedural safeguards that-compiy with
federal regulations to guard Personal Informalion, :

AGGESS TO PERSONAL INFORMATION / REQUESTS FOR GORREGTION, AMENDMENT, OR DELETION

'OF PERSONAL }'NFORMATIQD"N

As required by applicable law, we will afford you the right to access your Personal Inforfation, under certain
_c_frcums!ances- to find out to whom your Personal informalion has heen disclosed, and request correciion or
deletion of your Personal Informalion. Howevel, FNF's current policy is to_rgafntain customers' Personal

Information for o less than your state's required revord refention requirements for ke purpdse of hariting fulure

‘coverage clalims. :

For your protection, all re‘qtfests made under this seclion mist be in wriliid_and m U'sfpirith_J_de your notarized
slgnature to establish your identity. Where permitled by law, we may chatge & reasonable-fes to cover the cosis
incurred in responding to such requests. Please send requests to:

Chief Privacy Officar |
Fidelily Nattonal Finangial, Ing.
801 Riverside Avenus i
Jacksonville, FL 32204 i

CHANGES TO THIS PRIVACY STATEMENT

This Privacy Statement may be amendéd from ime lo time consistent with applicable: privacy lavis, When we
amend this Privacy S!atéme:nl, wa will post a notige of such changes on curwebsile. The effectiva ddie of this
Privacy Statement, as stated abovs, indicates the last lime this Privacy Stalement. was:revised or malérlally

changed. i

Privacy Stalement -
SSCORPDN9§].doc f Updated; 11.03.0? Pagezol2
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ATTACHMENT NO. 8

FORM OF GRANT DEED

[behind this page]




OFFICIAL BUSINESS

Document entitled to free

recording per California Government
Code Section 27383

Recording Requested by and
When Recorded Return to:

SUDBERRY-PALM AVENUE, LLC
c/o Sudberry Properties

5465 Morehouse Drive, Suite 260
San Diego, California 92121

SPACE ABOVE THIS LINE FOR RECORDING USE

Parcel Number:

GRANT DEED

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the
CITY OF IMPERIAL BEACH, duly forined, validly existing and in good standing under the
laws of the State of California, herein called “Grantor™), hereby grants to SUDBERRY-PALM
AVENUE, LLC, a California limited liability company, hercin called “Grantee”, the real
property, hereinafter referred to as the “Property”, described in the document attached hereto,
labeled Exhibit “A” and incorporated herein by this reference.

1, The Property is conveyed in accordance with and subject to the Redevelopment
Plan for the Palm Avenue/Commercial Redevelopment Project Area, which was approved and
adopted by ordinance of the City Council of the City of Imperial Beach (the “Redevelopment
Plan”), the Imperial Beach Redevelopment Agency’s Five-Year Implementation Plan, as
amended from time to time (the “Implementation Plan™) with established goals to support
affordable housing, economic development, community revitalization, commercial revitalization,
and institutional revitalization, and that certain Disposition and Development Agreement dated
December _ , 2011 by and between the Grantor (City of Imperial Beach therein) and Grantee
(the “Agreement”), The Redevelopment Plan, Implementation Plan and Agreement are on file in
the office of the City Clerk. Any capitalized term not otherwise defined herein shall have the
meaning ascribed to it in the Agreement.

2. INTENTIONALLY OMITTED.

3. Grantor excepts and reserves any existing street, proposed street or portion of any
street or proposed street lying outside the boundaries of the Property which might otherwise pass
with a conveyance of the Property.

Grant Deed
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4, The Grant herein is specifically made at a purchase price herein called “Purchase
Price”, determined in accordance with the uses permitted in the Agreement. Therefore, Grantee
hereby covenants and agrees for itself, its successors, its assigns and every successor in interest
to the Property or any interest therein or any portion thereof that, upon and after the Close of
Escrow, Grantee and its successors and assigns, shall develop, maintain and use the Property
only as provided in that certain Agreement Containing Covenants Affecting Real Property
previously recorded against the Property or being recorded concurrently herewith and is further
subject to the following:

(@) No change in the use of the Property from the used permitted by the
Redevelopment Plan, the Agreement (including the Scope of Development) and the Agreement
Containing Covenants shall be permitted without the prior written approval of Grantor.

()  Grantee shall maintain the Improvements and landscaping on the Property,
and shall keep the Property free from any accumulation of debris or waste materials, as provided
in the Agreement Containing Covenants.

(c) Grantee, its successors, assigns and every successor in interest to the
Property shall, one year from the date of recordation of this Grant Deed and annually thereafter,
file with Grantor a report on the operation and maintenance of the Property and will furnish, as
requested, such other pertinent data evidencing continuous use of the Property for the uses
described in this Section 4.

(d) Grantee, its successors, assigns, and every successor in interest, shall
comply with all applicable Federal, State, municipal, and local laws, rules, orders, ordinances,
and regulations in the occupation, use, and operation of the Property.

3. The terms and conditions of this Grant Deed shall continue in effect for the
following respective periods of time, and survive any sale, transfer, assignment, lease,
conveyance, or other disposal of the Property, or portion or portions thereof: (a) Except for
Sections 6, 7, 8 and 9, the terms and conditions of this Grant Deed shall remain in effect for fifty
(50) years from the date of recordation of this Grant Deed; (b) the terms and conditions of
Sections 6 and 7 shall remain in effect until the issuance by the City of the Release of
Construction Covenants with respect to the entire Property or such portion of the Property in
accordance with Section 324 of the Agreement; and (c) the terms and conditions of Sections 8
and 9 shall remain in effect in perpetuity.

6. The following shall apply to the Property and every portion thereof prior to the
issuance of the Release of Construction Covenants with respect to the entire Property or such
portion of the Property in accordance with Section 324 of the Agreement:

(@)  Prior to recordation of a Release of Construction Covenants with respect
to any Parcel or Parcels, Grantee shall not assign all or any part of the Agreement or any interest
therein, or transfer, convey, sell or lease such Parcel or Parcels or any portion thereof, without
the prior written approval of the Grantor, which the Grantor may grant or withhold in its sole
discretion; provided, however, that Grantor shall approve any Permitted Transfer upon delivery
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of documentation to the Grantor demonstrating that such assignment or transfer qualifies as a
Permitted Transfer and provided further that the leasing of individual tenant premises within a
building constructed ot to-be-constructed on the Property (as opposed to ground leasing a Parcel)
will not require the prior consent of Grantor. Provided, however, that nothing contained in the
previous sentence shall be deemed to limit, restrict, amend or modify, nor to constitute a waiver
or release of any ordinances, notices, orders, rules, regulations or requirements (now Or hereafter
enacted or adopted, and/or as amended from time to time) of the City of Tmperial Beach, its
departments, commissions, agencies of boards and the officers thereof, to approve proposed uses
pursuant to the City of Imperial Beach’s zoning code of other land use or Zoning ordinances, any
applicable business tax Ticense/certificate process oOr any of the City of Imperial Beach’s duties,
obligations, rights of remedies thereunder ot pursuant thereto or the general police powers,
rights, privileges and discretion of the City of Tmperial Beach in the furtherance of the public
health, welfare and safety of the inhabitants thereof.

(b)  For the reasons cited above, Grantee further represents and agrees for
itself and any successol in interest that prior to recordation of one or more Releases of
Construction Covenants with respect to the entire Property, without the prior written approval of
the Grantor, there chall be no significant change in the ownership of Grantee ot in the relative
proportions thereof, or with respect t0 the identity of the parties in control of Grantee or the degree
thereof, by any method or means (other than such changes occasioned by the death or incapacity
of any individual), except if it is a Permitted Transfer.

(c) Any assignment or transfer of the Agreement or any interest therein or
significant change in ownership of Grantee, other than Permitied Transfers, shall require the
approval of the Grantor. To the extent Grantor approval of an assignment Or transfer is required
by the Agreement, in granting or withholding its approval, the Grantor shall base its decision
upon the relevant experience, financial capability and reputation of the proposed assignee or
transferee and the effect, if any, of such proposed transfer on the public purposes of the
Agreement (“Transfer Criteria”), including, without limitation, (i) the proposed transferee’s
current experience in owning and operating retail centers similar to the Project, and (if) the
proposed iransferee’s financial commitments and resources are reasonably satisfactory to the
Grantor. In addition, except for a Permitted Transfer described in clause (v) of the definition of
the term “Permitted Transfer” in Section 103 of the Agreement relating to Parcel *A”, or &
Permitted Transfer described in clause (vi) of the definition of the term «permitted Transfer” in
Section 103 of the Agreement relating to Parcel “F”, the Grantor shall not approve amny
assignment or transfer of the Agreement Or any interest herein or significant change in ownership
of Grantee that results in payment of consideration to any Person prior to the issuance of the
Release of Construction Covenants for the portion of the Propeity so assigned or transferred and
that is not conditioned upon the issuance of the Release of Construction Covenants for the
portion of the Propexty SO assigned or transferred. With respect to the Permitted Transfers
relating to Parcel «A% and Parcel “F”, any consideration received by Grantee prior to the
igsuance of the Release of Construction Covenants for such Parcel shall be used by Grantee as
Developer Equity to pay Acquisition and Development Costs set forth in the Project Budget, and
for no other purpose prior to Completion. Notwithstanding any provision of the Agreement to the
contrary, Grantor shall have the right to enforce this paragraph (c) by any means available at law
or equity, including but not Timited to seeking damages and/or injunctive relief, to ensure that
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until Completion of the applicable Parcel any such consideration shall be used only to pay
Acquisition and Development Costs as provided in the Project Budget and for no other purpose.

(d)  Grantee shall promptly notify Grantor of any and all changes whatsoever
in the identity of the parties in control of Grantee or the degree thereof, of which it or any of its
officers have been notified or otherwise have knowledge or information. Except for Permitted
Transfers, the Agreement may be terminated by the Grantor if there is any significant change
(voluntary or involuntaty) in ownership or control of Grantee or Grantee’s Manager (other than
such changes occasioned by the death or incapacity of any individual), prior to Completion, and
such change is not remedied within the cure periods set forth in Section 501 .. of the Agreement.

(¢)  Permitted Transfers and any other assignments or transfets approved by
the Grantor in conformance with the Agreement shall be evidenced by the execution and delivery
by Grantee, Assignee and Grantor of an Assignment and Assumption Agreement.

(f) The restrictions of this Section 6 shall terminate as to any portion of the
Property upon the recordation of a Release of Construction Covenants for such portion of the

Propetty.

(g)  For purposes of this Section 6, the term “Permitted Transfer” shall mean
auny of the following:

@) A conveyance of a security interest in the Propetty, or one or more
Propertics or one or more Parcels in connection with any Permitted Deed of Trust and any
transfer of title by foreclosure, deed or other conveyance in lien of foreclosure in connection
therewith, provided that Grantee shall have no authority to encumber any portion of the Property
until the oceurrence of the Phase 1 Closing and the Close of Escrow, and shall have no authority
to encumber Property 2 or any portion of Property 2 until the occurrence of the Phase 2 Closing;

(i) A conveyance of the Properly, or onc or more Parcels to any
Affiliate of Grantee or a sale back from such Affiliate to Grantee, including, but not limited to, a
conveyance to a limited liability company or limited partnership in which Grantee, or an
Affiliate, is the manager or general partnet, as the case may be;

@ity The inclusion of equity participation by Grantee by addition of
investor members or limited partners to Grantee’s limited liability company or limited
partnership, as the case may be, or similar mechanisms, the purchase of any such membership or
partnership interests by the manager or general partner and the withdrawal and/or replacement of
such investor members or limited partners;

(iv) The removal for cause of any general partner by the limited
partners of the Grantee’s partnership, or the removal for cause of the manager of the Grantee’s
limited liability company, as the case may be, and the replacement thereof with a new general
pattner or manager, as the case may be;
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) Grantee’s assignment to Approved Parcel “A” Assignee of
Grantee’s rights and obligations under this Agreement with regard to Parcel “A” pursuant to an
Assignment and Assumption Agreement for Parcel “A* and the conveyance by Grantee, by sale,
ground lease or other form of conveyance, at the time of the Phase 1 Closing, of Parcel “A” to
the Approved Parcel “A” Assignee pursuant to a purchase and sale agreement or ground lease, as
applicable, approved by City, for the operation of an approximately 14,800 square foot Fresh &
Easy or comparable grocery store or supermarket;

(vi) Grantee’s assignment to Approved Parcel “F” Assignee of
Grantee’s rights and obligations under this Agreement with regard to Parcel “F” pursuant to an
Assignment and Assumption Agreement for Parcel “F” and the conveyance by Grantee, by sale,
ground lease or other form of conveyance, at the time of the Phase 2 Closing, of Parcel “F” to the
Approved Parcel “F” Assignee pursuant to a purchase and sale agreement or ground lease, as
applicable, approved by City, for the operation of an approximately 5,000 ~ 15,000 square foot
retail single-tenant or multi-tenant building; and

(vii) The granting of easements, licenses, rights of entty or permits to
facilitate the development of the Property in accordance with this Agreement,
Any transfer described in clauses (i) through (vii) above shall be subject to the reasonable
approval of the Grantor’s City Manager for conformance with the Agreement; provided,
however that the City Manager shall approve any such transfer as a Permitted Transfer upon
delivery of documentation to the City Manager demonstrating that such transfer qualifies as a
Permitted Transfer.

()  Inthe event that Grantee does sell, transfer, convey or assign any part of
the Property or buildings or structures thereon, without Grantor’s prior written approval, in
violation of this Grant Deed, Grantor shall be entitled to increase the Purchase Price paid by
Grantee by the amount that the consideration payable for such sale, transfer, conveyance or
assignment is in excess of the Purchase Price paid by Grantee, and the cost of improvements and
development theretofore made to the Property, including carrying charges and costs related
thereto. The consideration payable for such sale, transfer, conveyance or assignment to the
extent it is in cxcess of the amount so authorized shall belong and be paid to Grantor and until so
paid Grantor shall have a lien on the Property and any portion thereof for such amount. Nothing
in this paragraph shall apply to nor shall this prohibition be deemed to prevent the granting of
easements or permits to facilitate the development or occupancy of the Property.

0 Without the prior written consent of Grantor, Grantee: (1) shall not place
or suffer to be placed on the Property or any portion thereof any lien or encumbrance, other than
mortgages, deeds of trust, conveyances and leases back or any other form of conveyance
required for any reasonable method of financing the acquisition of the Property, the construction
of the improvements on the Property, and any other encumbrances necessary and appropriate to
develop or occupy the Property as permitted by the Agreement (“Permitted Financing
Purposes™); and (2) shall (x) notify Grantor in advance of any encumbrance recorded against the
Property; and (y) not enter into any such deed of trust or other encumbrance without ptior written
approval of Grantor, which approval Grantor agrees to give if any such conveyance is for

Permitted Financing Purposes and to a responsible financial or lending institution or other
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reasonably acceptable person or entity. Notwithstanding the foregoing, Grantee shall have no
authority to encumber any portion of the Property until the occurrence of the Phase 1 Closing (as
defined in the Agreement), and shall have no authority to encumber Property 2 or any portion of
Property 2 until the occurrence of the Phase 2 Closing (as defined in the Agreement) and
recordation of the Instrument Terminating Option. In the event that Grantee does sell, transfer,
convey or assign any past of the Property or buildings or structures thereon, without Grantor’s
prior written approval, in violation of this Grant Deed, Grantor shall be entitled to exercise all
available remedies, including, without limitation, foreclosure of any Deed of Trust in favor of
Grantor, exercise of the Option and/or exercise of Grantor’s right pursuant to Section 7 of this
Grant Deed, below.

7. Grantor and Grantee agree that the timely completion of construction of
the Improvements on the Property by Grantee as required by the Agreement is a condition
subsequent, to which the fee simple estate in the Property granted to Grantee by this Grant Deed
is subject. Prior to the Completion of construction of the Improvements to be constructed on the
Propetty, or any part thereof, which shall be evidenced by recordation of a Release of
Construction Covenants pursuant to Section 324 of the Agreement, the following shall apply:

(@ Grantor shall have the right, in its sole and absolute discretion, in addition
to any other rights and remedies granted in the Agreement, to exercise a power of termination as
described in California Civil Code Section 885.010 to terminate and revest in Grantor the estate
in the Property (or any portion thereof) conveyed to Grantee pursuant to this Grant Deed, with all
improvements thereon, and to re-enter and take possession of the Property with any
improvements thereon, in the event Grantor terminates the Agreement in accordance with
Section 510.c, of the Agreement as the result of any of the following:

@ Subject to Force Majeure Delays, Grantee, its successor or
assignee fails to commence construction of the Improvements as required by the Agreement and
such breach is not cured within the time provided in Section 501 of the Agreement, provided that
Grantee shall not have obtained an extension or postponement to which Grantee may be entitled
pursuant fo Section 602 of the Agreement; or

(i)  Grantee, its successor or assignee abandons or substantially
suspends construction of the Improvements and such breach is not cured within the time
provided in Section 501 of the Agreement, provided Grantee has not obtained an extension or
postponement to which Grantee may be entitled to pursuant to Section 602 of the Agreement; or

(iii)  Except for Permitted Transfers, Grantee, its successor or assignee
assigns or attempts to assign the Agreement, or any rights therein, or transfer, or suffer any
involuntary transfer of the Property, or any part thereof, in violation of the Agreement, and such
breach is not cured within the time provided in Section 501 of the Agteement; or

(iv)  Grantee, its successor or assignee otherwise materially breaches
the Agreement, and such breach is not cured within the time provided in Section 501 of the
Agreement.
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(b)  Grantor’s rights under this Section 7 of this Grant Deed shall be limited by
and shall not defeat, render invalid or limit:

(i) Any Permitted Deed of Trust with respect to the Property, as
defined in the Agreement, or any portion thereof; or

(i)  Any rights or interests provided in the Agreement for the
protection of any beneficiary of a Permitted Deed of Trust with respect to the Property, or any
portion thereof.

(c) In the event title to the Property or any part thereof is revested in Grantor
as provided in this paragraph (7), Grantor shall, pursuant to its rights and responsibilities under
the Redevelopment Law, use its best efforts to reconvey the subject Property as soon as possible
in a commercially reasonable manner and consistent with the objectives of the Redevelopment
Law and the Redevelopment Plan, to a qualified and responsible developer (as determined by
Grantor) who will assume the obligation of making or completing the improvements as arc
acceptable to Grantor in accordance with the uses specified for such Property or part thereof in
the Redevelopment Plan and in a manner that is satisfactory to the Grantor. Upon such resale of
the subject Property or portion thereof, any proceeds of such sale shall be applied as follows:

(i)  First, to reimburse Grantor on its own behalf for all reasonable
costs and expenses incurred by Grantor, including but not limited to pro rata salaries of Grantor’s
staff and legal fees incurred in connection with the recapture, management and resale of the
subject Property or portion thereof (but less any income derived by Grantor from any part of the
Property in connection with such management); all taxes, installments of assessments payable
prior to resale, and water and sewer charges with respect to the Property or portion thereof; any
payments made or required to be made to discharge any encumbrances or licns existing on the
Property or portion thererof at the time of revesting of title in Grantor (other than those existing
as of the Close of Escrow that were not created by Grantee) or to discharge or prevent from
attaching or being made any subsequent encumbrances or liens due to obligations, defaults, or
acts of Grantee, its successors or transferees; any expenditures made or obligations incurred with
respect to any improvements made or completed by Grantor on the Property or any part thereof
in accordance with the Agreement, the Scope of Development and the Plans; and any amounts
otherwise owing to Grantor by Grantee and its successor or transferee;

(i)  Second, to reimburse any Permitted Lender for disbursement of a
Construction Loan to pay Acquisition and Development Costs;

(jii)  Third, to reimburse Grantee for any Developer equity disbursed to
pay Acquisition and Development Costs, less any gains or income withdrawn or made by
Grantee from the Propetty or the Improvements thereon. Notwithstanding the foregoing, the sum
of the amounts calculated pursuant to subsections (ii) and (fii) above shall not exceed the fair
market value of the Improvements on the Property as of the date of the default or failure which
gave risc to Grantor’s exercise of its right of termination;
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(iv)  Any balance remaining after such reimbursements shall be retained
by Grantor as its property.

The foregoing provisions are agreed to in recognition of the public interest in the redevelopment
of the Property and the substantial investment by Grantor both in money and staff time for the
completion of the Project. Grantor’s rights pursuant to this Section shall terminate and be of no
further force and effect upon the execution and recordation by Grantor of the Release of
Construction Covenants for the subject Property or portion thereof. This power of termination is
authorized by California Health and Safety Code Sections 33437 and 33438. The rights
established in this Section 7 and in Section 511 of the Agreement are to be interpreted in light of
the fact that Grantor is conveying the Property to Grantee for redevelopment and not for
speculation in undeveloped land.

8. Grantee herein covenants by and for itself; its heirs, executors, administrators and
assigns, and all persons claiming under or through them, and this Grant Deed is made and
accepted upon and subject to the following conditions: There shall be no discrimination against
or segregation of any person or group of persons, on account of any basis listed in subdivision {a)
or (d) of Section 12955 of the Government Code, as those bases are defined in Sections 12926,
12926.1, subdivision (m) and paragraph (1) of subdivision (p) of Section 12955, and Section
12955.2 of the Government Code, in the sale, lease, sublease, transfer, use, occupancy, tenure, or
enjoyment of the Property, nor shall the transferee itself or any person claiming under or through
him or her, establish or permit any such practice or practices of discrimination or segregation
with reference to the selection, location, number, use, or occupancy, of tenants, lessees,
sublessees, subtenants, or vendees of the Property. The foregoing covenants shall run with the
land.

9. All deeds, leases or contracts made relative to the Property, improvements
thereon, or any part thereof, shall contain or be subject to substantially the following
nondiscrimination or nonsegregation clauses:

1. In deeds: “The grantee herein covenants by and for himself or herself, his
or her heirs, executors, administrators, and assigns, and all persons
claiming under or through them, that there shall be no discrimination
against or segregation of, any person or group of persons on account of
any basis listed in subdivision (a) or (d) of Section 12955 of the
Government Code, as those bases are defined in Sections 12926, 12926.1,
subdivision (m) and paragraph (1) of subdivision (p) of Section 12955,
and Section 12955.2 of the Government Code, in the sale, lease, sublease,
transfer, use, occupancy, tenure, or enjoyment of the premises herein
conveyed, nor shall the grantee or any person claiming under or through
him or her, establish or permit any practice or practices of discrimination
or segregation with reference to the selection, location, number, use or
occupancy of tenants, lessees, subtenants, sublessees, or vendees in the
premises herein conveyed. The foregoing covenants shall run with the
land.”
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Notwithstanding the paragraph, with respect to familial status, patagraph
(1) shall not be construed to apply to housing for older persons, as defined
in Section 12955.9 of the Government Code. With respect to familial
status, nothing in paragraph (1) shall be construed to affect Sections 51.2,
51.3, 51.4, 51.10, 51.11, and 799.5 of the Civil Code, relating to housing
for senior citizens. Subdivision (d) of Section 51 and Section 1360 of the
Civil Code and subdivisions (n), (0), and (p) of Section 12955 of the
Government Code shall also apply to the above paragraph.,

In leases: “The lessee herein covenants by and for himself or herself, his
or her heirs, executors, administrators, and assigns, and all persons
claiming under or through him or her, and this lease is made and accepted
upon and subject to the following conditions:

That there shall be no discrimination against or segregation of any petson
or group of persons, on account of any basis listed in subdivision (a) or
(d) of Section 12955 of the Government Code, as those bases are defined
in Sections 12926, 12926.1, subdivision (m) and paragraph (1) of
subdivision (p) of Section 12955, and Section 12955.2 of the Government
Code, in the leasing, subleasing, transferring, use, occupancy, tenure, or
enjoyment of the premises herein leased nor shall the lessee himself or
herself, or any person claiming under or through him or her, establish or
permit any such practice or practices of discrimination or segregation
with reference to the selection, location, number, use, or occupancy, of
tenants, lessees, sublessees, subtenants, or vendees in the premises herein
leased.”

Notwithstanding the above paragraph, with respect to familial status,
paragtaph (1) shall not be construed to apply to housing for older persons,
as defined in Section 12955.9 of the Government Code. With respect to
familial status, nothing in paragraph (1) shall be construed to affect
Sections 51.2, 51.3, 51.4, 51.10, 51.11, and 799.5 of the Civil Code,
relating to housing for senior citizens. Subdivision (d) of Section 51 and
Section 1360 of the Civil Code and subdivisions (n), (o), and (p) of
Section 12955 of the Government Code shall apply to the above

paragraph.

In contracts entered into by the Agency relating to the sale, transfer, or
leasing of land or any interest therein acquired by the Agency within any
survey area of redevelopment project the foregoing provisions in
substantially the forms set forth shall be included and the contracts shall
further provide that the foregoing provisions shall be binding upon and
shall obligate the contracting party or parties and any subcontracting
party or parties, or other transferees under the instrument.
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10, For the respective periods of time set forth in Section 5 of this Grant Deed, all
conditions, covenants and restrictions contained in this Grant Deed shall be covenants running
with the land, and shall, in any event, and without regard to technical classification or
designation, legal or otherwise, be, to the fullest extent permitted by law and equity, binding for
the benefit and in favor of, and enforceable by Gtantor, its successors and assigns, against
Grantee, its successors and assigns, to or of the Property conveyed herein or any portion thereof
or any interest therein, and any party in possession or occupancy of said Property or portion
thereof,

11, Inamplification and not in restriction of the provisions set forth hereinabove, it is
intended and agreed that Grantor shall be deemed the beneficiary of the agreements and
covenants provided hereinabove both for and in its own right and also for the purposes of
protecting the interests of the community. All covenants without tegard to technical
classification or designation shall be binding for the bencfit of Grantor, and such covenants shall
run in favor of Grantor for the entire period during which such covenants shall be in force and
cffect, without regard to whether Grantor is or remains an owner of any land or interest therein to
which such covenants relate. Grantor shall have the right, in the event of any breach of any such
agreement or covenant, to exercise all the rights and remedies, and to maintain any actions at law .
or suit in equity or other proper proceedings to enforce the curing of such breach of agreement or
covenant,

12, No violation or breach of the covenants, conditions, restrictions, provisions or
limitations contained in this Grant Deed shall defeat or render invalid or in any way impair the
lien or charge of any mortgage or deed of trust or security interest; provided, however, that any
subsequent owner of the Property shall be bound by such remaining covenants, conditions,
restrictions, limitations, and provisions, whether such owner’s title was acquired by foreclosure,
deed in lieu of foreclosure, trustee’s sale or otherwise.

13, None of the terms, covenants, agreements or conditions heretofore agreed upon in
writing in other instruments between the parties to this Grant Deed with respect to obligations to
be performed, kept or observed by Grantee or Grantor in respect to said Propetty or any part
thereof after this conveyance of said Property shall be deemed to be merged with this Grant
Deed.

14, For the respective periods of time set forth in Section 5 of this Grant Deed, the
covenants contained in this Grant Deed shall be construed as covenants running with the land
and not as conditions which might result in forfeiture of title, except for the covenants and
conditions contained in Sections 6 and 7 of this Grant Deed.

IN WITNESS WHEREOF, Grantor and Grantee have caused this instrument to be
executed on their behalf by their respective officers hereunto duly authorized this day of

, 2011,

[SIGNATURES ON NEXT PAGE]

[BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK]
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ATTEST:

Jacqueline M., Hald
Grantor Clerk

APPROVED AS TO FORM
By:

Jennifer Lyon
Grantor Attorney

KANE, BALLMER & BERKMAN
Special Counsel

By:

Dated:

9™ and Palm Grant Decd v7
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GRANTOR:
GRANTOR OF IMPERIAL BEACH

By:

Gary Brown
Grantor Manager

GRANTEE:

SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC., a
California corporation, its managing member

By:

Colton T. Sudberry, President
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State of California

)
)
)

County of San Diego
On ,» 2011 before me, (here insert name of the
officer), Notary Public, personally appeared » who

proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capaGrantor(ies), and that by his/her/their signature(s) on the
instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the
instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct,

WITNESS my hand and official seal.

Signature of Notary Public

[Seal]
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State of California )
)
County of San Diego )
On , 2011 before me, (here insert name of the
officer), Notary Public, personally appeared , who

proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrament and acknowledged to me that he/she/they executed the same
in his/her/their authorized capaGrantor(ies), and that by his/her/their signature(s) on the
instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the
instrument,

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature of Notary Public

[Seal]
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EXHIBIT A
LEGAL DESCRIPTION

Real property in the Grantor of Imperial beach, County of San Diego, State of California,
described as follows:

Also more commonly known as Assessor’s Parcel Number (i ).




ATTACHMENT NO. 9
FORM OF AGREEMENT CONTAINING COVENANTS

[behind this page]




OFFICIAL BUSINESS

Document entifled to free

recording per California Government
Code Section 27383

Recording Requested by and
When Recorded Return to:

CITY OF IMPERIAL BEACH
825 Imperial Beach Boulevard
Imperial Beach, California 91932

Attention: 9" and Palm Project Manager

SPACE ABOVE THIS LINE FOR RECORKDBR"S USE

AGREEMENT CONTAINING COVENANTS AFFECTING REAL PROPERTY

THIS AGREEMENT CONTAINING COVENANTS AFFECTING REAL PROPERTY

(this “Agreement”) is entered into as of , 20 by and between the

'CITY OF IMPERIAL BEACH, a municipal corporation (“City”) and SUDBERRY-PALM
AVENUE, LLC, a California limited liability company (“Developer™).

A, Developer is the owner of that certain real property located in the City of Imperial
Beach, County of San Diego, State of California, legally described in the “Legal Description”
attached hereto as Exhibit “A” and incorporated herein by this reference (the “Property™).

B. The Property is within the Palm Avenue/Commercial Redevelopment Project
Area (the “Project Area”) in the City of Imperial Beach and is subject to the provisions of the
redevelopment plan for the Project Arca, which was approved and adopted on February 6, 1996,
by the City Council of the City of Imperial Beach by Ordinance 96-901, including subsequent
amendments (the “Redevelopment Plan”).

C. In furtherance of the Redevelopment Plan, Redevelopment Agency and City have
entered into that certain Cooperation Agreement dated February 16, 2011, pursuant to which, on
March 10, 2011, Redevelopment Agency conveyed title to the Property to City and City has
agreed to aid and assist Redevelopment Agency in carrying out the Redevelopment Plan.

D. In furtherance of the Redevelopment Plan, City hasent ered into that certain
Disposition and Development Agreement, dated , 20 (the
“DDA®), with Developer, which is incorporated herein by this reference, pursuant to which City
has conveyed title to the Property to Developer. “DDA” as used herein shall mean, refer to and
include the DDA, as well as any riders, exhibits, addends, implementation agreements,
amendments or attachments thereto (which are hereby incorporated herein by this reference).
Any capitalized term not otherwise defined herein shall have the meaning ascribed to such term
in the DDA.
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D. Pursuant to the DDA, Developer is obligated to develop certain improvements on
the Property (the “Improvements”).

E. This Agreement is entered into and recorded in accordance with the
Redevelopment Plan, the DDA and the California Community Redevelopment Law (California
Health and Safety Code Section 33000 ef seq.) (the “Redevelopment Law”).

NOW, THEREFORE, CITY AND DEVELOPER HEREBY AGREE AS FOLLOWS:

L. a. Developer covenants and agrees for itself, its successors, its assigns and
every successor in interest to the Property or any patt thereof, as follows:

(1) Developer, such successors and such assignees shall use the
Property only for the uses specified in the Redevelopment Plan, the DDA (including the Scope of
Development) and this Agreement, No change in the use of the Property from the uses specified
in the Redevelopment Plan, the DDA (including the Scope of Development) and this Agreement)
shall be permitted without the prior written approval of City. The Improvements shall comply
with the current California Building Code and Building Code of the City of Imperial Beach.

()  Without limiting the generality of the foregoing, Developer, such
successors and such assignees shall use the Propetty for the development and operation of a town
center development (“Retail Center®) that combines retail with commercial space in a pedestrian-
friendly environment, consisting of approximately 46,200 square feet of building area in seven
(7) buildings, sutface parking consisting of 238 parking stalls, landscaping, hardscaping, lighting
and driveways, all as described in the Scope of Development, in accordance with the
requirements of and as more particularly described in this Agreement.

(3)  The type and quality of tenants allowed in the Property shall be
generally consistent with the type and quality of tenants described in Developer’s Proposal to
Redevelopment Agency dated May 6, 2009, Without limiting the generality of the foregoing,
Developer, such successots and such assignees, shall use that portion of the Property depicted in
the DDA as Parcel “A”, for the construction and operation of an approximately 14,800 square
foot Fresh & Easy market (ot other fresh format or limited-assostment grocery store emphasizing
perishables and center-store assortments that differ from traditional retailers, especially in the
areas of ethnic, natural and/or organic foods, or other similar grocery store acceptable to the City
Manager in his or her sole discretion) which shall be comparable to other “Fresh & Easy”
neighborhood grocery stores in Southern California with respect to: services and amenities;
quality, type and amounts of food and merchandise (including, but not limited to, bakery, daity,
deli, frozen foods, general grocery, meat, pharmacy, produce, seafood, snacks and beverages);
prices; customer service; and environmental sustainability. For purposes of this paragraph and
the preceding paragraph, “operation” shall mean open for business and operating for at least one

day.

(4)  The Property shall specifically exclude any offensive or
incongruent uses including, without limitation, the following (unless prior written consent therefor
by the City Manager has been granted, which consent may be granted or withheld in his or her
sole discretion):
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(i)

(ii)
(iv)

V)

(vi)
(vii)

(viii)

(ix)

x)

xD

Excepting those odors, noises or sounds that are
customarily associated with a restaurant use or with a
typical grocery store providing prepared and made-to-order
foods, no use shall be permitted in the Retail Center which
emits an obnoxious odor, noise or sound which can be
heard or smelled outside of any building on the Site;

Any noxious materials, and any toxic or caustic, or
corrosive fuel or gas in violation of applicable law;

Any dust, dirt or particulate matter in excessive quantities;

Any unusual fire, explosion, or other damaging or
dangerous hazard;

An operation primarily used as a storage warehouse
operation and any assembling, manufacturing, distilling
(excluding a microbrewery, winery andfor distiller of fine
spirits operated as an ancillary part of a restaurant),
refining, smelting, agricultural or mining operation;

Any surplus store or pawn shop;

Other than a grocery store or national credit drug store, any
retail outlet that sells alcoholic beverages for off-site
consumption;

Any mobile home park, trailer court, labor camp, junkyard
or stockyard, provided, however, that this prohibition shall
not be applicable to the temporary use of construction
trailers during periods of construction, reconstruction or
maintenance;

Any dumping, disposing, incineration or reduction of
garbage, provided, however, that this prohibition shall not
be applicable to gatbage compactors located near the rear
of any building, grease traps and collection for restaurants,
or consumer frash or recycling collection receptacles/areas;

Any fire sale, bankruptcy sale (unless pursuant to a court
order) or auction house operation;

Any ceniral laundry or dry cleaning plant, provided,
however, that this prohibition shall not be applicable to: (4)
nominal supportive facilities for on-site service oriented to
pickup and delivery by the ultimate consumer as the same
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(xii)

(xiii)

(xiv)

(xv)

(xvi)

may be found in retail shopping centers in the metropolitan
area where the Site is located; and (B) so-called “green”
cleaners;

Any automobile, truck, trailer or recreational vehicle sales,
leasing, display or body shop repair operation, provided,
however, that nothing contained herein shall preclude the
use of the Retail Center for car shows or similar special
events for the temporary marketing of automobiles;

Any veterinary hospital or animal raising or boarding
facility, provided, however, that this prohibition shall not
be applicable to pet shops. Notwithstanding the forgoing
exception, any veterinary or boarding services provided in
connection with the operation of a pet shop shall only be
incidental to such operation; the boarding of pets as a
separate customer service shall be prohibited; all kennels,
runs and pens shall be located inside the building; and the
combined incidental veterinary and boarding facilities shall
occupy no more than 15% of the floor area of the pet shop;

Any mortuary or funeral home;

Any adult-oriented business or facility as defined and
regulated in City’s Municipal Code. Such uses include,
without limitation, massage establishments (to the extent
defined and regulated in such Code as an adult business or
facility), adult news racks, adult bookstores, adult motion
picture theaters and paraphernalia businesses;

Any establishment selling or exhibiting “obscene’ material,
except that this provision shall not prohibit (A) first class
videotape (for purposes hereof, the term “videotape” shall
include DVDs, CDs and other media used to show motion
pictures now or in the future) retailers with a national
presence which primarily rent or sell “G” to “R”-rated
videotapes but which also rent or sell “non-rated or NC-17
videotapes” for off-premises viewing only, provided that
such retailers do not rent or sell “X-rated videotapes”, (B)
first-class book stores with a national presence which are
not perceived to be, nor hold themselves out as “adult
book” stores, but which incidentally sell books, magazines
and other periodicals which may contain pornographic
materials, so long as such sale is not from any special or
segregated section in the store and provided further that
such pornographic materials are not considered
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objectionable or offensive to accepted standards of decency
within the local community or (C) a first-class, first-run
movie theatre that may show or display “R”-rated or “NC-
17” rated films or telecasts or “X”-rated films or telecasts;
provided, however, that (1) such operator believes, in its
reasonable business judgment, that such “X”-rated motion
picture or tclecast has artistic merit or is a so-called
“legitimate” film and (2) such operator, as a general policy,
does not exhibit “X"-rated films and telecasts;

(xvil) Any establishment which exhibits either live or by other
means to any degree, nude or partially clothed dancers or
wait staff;

(xviii) Laboratories, excluding any which are necessary to medical
uses in the Retail Center;

(xix) Social services agencies occupying more than an aggregate
total of 4,000 square fect of the Site;

(xx)  Nursing homes;

(xxi) Any establishment selling or exhibiting drugs or drug-
related paraphernalia (e.g., medical marijuana and smoke
shops);

(xxii) Any medical marijuana distribution facility that is (I) a
facility or location, whether fixed or mobile, where
marijuana is made available, sold, fransmitted, given or
otherwise provided to two or more persons with
identification cards or qualified patients, or primary
caregivers, as defined in California Health and Safety Code
Section 11362.5 et seq. as amended from time to time, or
(2) any facility where qualified patients, persons with
identification cards and primary caregivers meet or
congregate collectively and cooperatively to cultivate or
distribute marijuana for medical purposes under the
purported authority of California Health and Safety Code
Section 11362.5 et seq.;

(xxiti) Check cashin g businesses;
(xxiv) Fraternal organizations;

(xxv) Fortunetelling businesses;
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(xxv) Tattoo parlors occupying more than an aggregate total of
2,000 square feet in the Retail Center; and

(xxvi) Any gun shop or retail sales operation for which the main
commercial use or business operation is the sale of guns.

Pursuant to California Health and Safety Code Section 33437(d), the restrictions in this Section
l.a.(4) are deemed necessary by the City to carry out the purposes of the California Community
Redevelopment Law, including the elimination and prevention of the recurrence of blight in the
community, and are intended to run with the land for the benefit of the community and all
subsequent owners and tenants of the Property and any part thereof,

b. Developer covenants and agrees for itself, its successors, its assigns and
every successor in interest to the Property or any part thereof, there shall be no discrimination
against or segregation of any person, or group of persons, on account of sex, sexual orientation,
marital status, race, color, creed, religion, national origin or ancestry in the sale, lease, sublease,
transfer, use, occupancy, tenure or enjoyment of the Property, nor shall Developer itself or any
person claiming under or through it establish or permit any such practice or practices of
discrimination or segregation with reference to the selection, location, number, use or occupancy
of tenants, lessees, subtenants, sublessees or vendees of the Property. Developer, specifically
and more particularly, covenants by and for itself, himself or herself, its, his or her heirs,
executors, administrators and assigns, and all persons claiming under or through them, that there
shall be no discrimination against or segregation of, any person or group of persons on account
+ of any basis listed in subdivision (a) or (d) of Section 12955 of the California Government Code,
as those bases are defined in Sections 12926, 12926.1, subdivision (m) and paragraph (1) of
subdivision (p) of Section 12955, and Section 12955.2 of the California Government Code, in
the sale, lease, sublease, transfer, use, occupancy, tenure or enjoyment of the Property, nor shall
Developer or any person claiming under or through it, him or her, establish or permit any
practice or practices of discrimination or segregation with refetence to the selection, location,
numbet, use or occupancy of tenants, lessees, subtenants, sublessees or vendees of the Property.

Notwithstanding the preceding paragraph, the provisions relating to
discrimination on the basis of familial status shall not be construed to apply to housing for older
persons, as defined in Section 12955.9 of the California Government Code nor be construed to
affect Sections 51.2, 51.3, 51.4, 51.10, 51.11 and 799.5 of the California Civil Code, relating to
housing for senior citizens. Subdivision (d) of Section 51 and Section 1360 of the California
Civil Code and subdivisions (n), (o) and (p) of Section 12955 of the California Government
Code shall also apply to the preceding paragraph,

c. Developer covenants and agrees for itself, its successors, its assigns and
every successor in interest to the Property or any patt thereof or interest therein, there shalt be no
discrimination against or segregation of any person, or group of persons, on account of sex,
sexual orientation, marital status, race, color, creed, religion, ancestry or national origin in the
sale, lease, sublease, transfer, use, occupancy, tenure or enjoyment of the Property nor shall
Developer itself or any person claiming under or through it, establish or permit any such practice
or practices of discrimination or segregation with refetence to the selection, location, number,
use or occupancy of tenants, lessees, subtenants, sublessees or vendees of the Property. All
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deeds,

leases or contracts shall contain or be subject to substantially the following

nondiscrimination or nonsegregation clauses:

(1)  Indeeds:

“The grantee herein covenants by and for himself or herself, his or her heirs,
executors, administrators and assigns, and all persons claiming under or through
them, that there shall be no discrimination against or segregation of, any person or
group of persons on account of any basis listed in subdivision (a) or (d) of Section
12955 of the California Government Code, as those bases are defined in Sections
12926, 12926.1, subdivision (m) and paragraph (1) of subdivision (p) of Section
12955 and Section 12955.2 of the California Government Code, in the sale, lease,
sublease, transfer, use, occupancy, tenure or enjoyment of the premises herein
conveyed, nor shall the grantee or any person claiming under or through him or
her, establish or permit any practice or practices of discrimination or segregation
with reference to the selection, location, number, use or occupancy of tenants,
lessees, subtenants, sublessees or vendees in the premises herein conveyed, The
foregoing covenants shall run with the land.”

Notwithstanding the preceding paragraph, the provisions relating to discrimination on the
basis of familial status shall not be construed to apply to housing for older persons, as
defined in Section 12955.9 of the California Government Code nor be construed to affect
Sections 51.2, 51.3, 51.4, 51.10, 51.11 and 799.5 of the California Civil Code, relatiug to
housing for senior citizens, Subdivision (d) of Section 51 and Section 1360 of the
California Civil Code and subdivisions (n), (0) and (p) of Section 12955 of the California
Government Code shall also apply to the preceding paragraph.

(2)  Inleases:

“The lessee herein covenants by and for himself or herself, his or her heirs,
executors, administrators and assigns, and all persons claiming under or through
him or her, and this lease is made and accepted upon and subject to the following
conditions:

That there shall be no discrimination against or segregation of any petson or
group of persons, on account of any basis listed in subdivision (a) or (d) of
Section 12955 of the California Government Code, as those bases are defined in
Sections 12926, 12926.1, subdivision (m) and paragraph (1) of subdivision (p) of
Section 12955 and Section 12955.2 of the California Government Code, in the
leasing, subleasing, transferring, use, occupancy, tenure or enjoyment of the
premises herein leased nor shall the lessee himself or herself, or any person
claiming under or through him or her, establish or permit any such practice or
practices of discrimination or segregation with reference to the selection, location,
number, use or occupancy, of tenants, lessees, sublessees, subtenants or vendees
in the premises herein leased.”
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Notwithstanding the preceding paragraph, the provisions relating to discrimination on the
basis of familial status shall not be construed to apply to housing for older persons, as
defined in Section 12955.9 of the California Government Code nor be construed to affect
Sections 51.2, 51.3, 51.4, 51.10, 51.11 and 799.5 of the California Civil Code, relating to
housing for senior citizens. Subdivision (d) of Section 51 and Section 1360 of the
California Civil Code and subdivisions (n), (o) and (p) of Section 12955 of the California
Government Code shall also apply to the preceding paragraph,

(3)  Incontracts:

“There shall be no discrimination against or segregation of any person or group of
persons, on account of any basis listed in subdivision (a) or (d) of Section 12955
of the California Government Code, as those bases are defined in Sections 12926,
12926.1, subdivision (n1) and paragraph (1) of subdivision (p) of Section 12955
and Section 12955.2 of the California Government Code, in the sale, lease,
sublease, transfer, use, occupancy, tenure or enjoyment of the land, nor shall the
transferee itself or any petson claiming under or through him or her, establish or
permit any such practice or practices of discrimination or segregation with
reference to the selection, location, numbet, use or occupancy, of tenants, lessees,
sublessees, subtenants or vendees of the land.”

d. (1)  Developer, its successors and assigns, shall maintain the
Improvements on the Property in the same aesthetic and sound condition (or better) as the
condition of the Property at the time that City issues a Release of Construction Covenants
pursuant to the DDA, reasonable wear and tear and casualty damage excepted. This standard for
the quality of maintenance of the Property shall be met whether or not a specific item of
maintenance is listed below. However, representative items of majntenance shall include
frequent and regular inspection for graffiti or damage or deterioration or failure, and immediate
repainting or repair or replacement of all surfaces, graffiti removal, fencing, walls, equipment,
efc., as necessary; emptying of trash receptacles and removal of litter; sweeping of any public
sidewalks adjacent to the Property, on-site walks and paved areas and washing-down as
necessary to maintain clean surfaces; maintenance of all landscaping in a healthy and attractive
condition, including trimining, fertilizing and replacing vegetation as necessary; cleaning
windows on a regular basis; painting the building(s) on a regular program and prior to the
deterioration of the painted surfaces; conducting a roof inspection on a regular basis and
maintaining the roof in a leak-free and weather-tight condition; and maintaining security devices
in good working order,

(2)  If City gives written notice to Developer that the maintenance or
condition of the Property, the Project or any portion thereof or any other improvements thereon
does not comply with this Agrecement, then Developer shall correct, remedy or cure the
deficiency within thirty (30) days following the date of such notice, unless the notice states that
the deficiency is an urgent matter relating to public health and safety, in which case, Developer
shall cure such deficiency within 48 hours following the date of the notice. Notwithstanding the
foregoing, if any such matter cannot reasonably be corrected within the specified time, and
Developer is proceeding with due diligence, and in good faith, to correct same, then the
foregoing timeframes shall be extended, as reasonably necessary in order to allow Developer to
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complete such work of correction, In the event that Developer fails to cure any such deficiencies
within the applicable period described above, City shall have, in addition to any other rights and
remedies hereunder, the right to enter onto the Property and correct such deficiencies or to
contract for the correction of any deficiencies, and Developer shall be responsible for payment of
all such costs actually and teasonably incurred by City, and such payment shall constitute a lien
on the Property until paid by Developer pursuant to California Civil Code Section 2881. Any
such lien shall be subordinate and subject to the lien of any Approved Loan.

e. Developer shall be responsible for the operation of the Improvements
either by direct management or by contracting its managerial functions to a third party property
manager reasonably acceptable to City, which property manager will be charged with managing
the Improvements on behalf of Developer. Unless such property manager is an affiliate of
Developer, City shall have the right to review and approve any such entity prior to its selection
by Developer, Such approval shall not be unreasonably withheld or delayed. Developer shall
include in any such property management agreement a provision providing for the termination of
the agreement in the event that the property manager violates any federal, state or local health
and safety laws and regulations which are not cured within thirty (30) days following the giving
of notice of such violations by City or any other governmental entity; provided, however, that in
the case of a violation that cannot be cured within such thirty (30)-day period, that such cure
shall be commenced within thirty (30) days of notification and shall be diligently prosecuted to
completion.

2, a. In accordance with California Civil Code Section 1461 er seq., all
conditions, covenants and restrictions contained in this Agreement shall be covenants running
with the land for the respective periods of time set forth in Section 5, below. The parties
acknowledge and agree that the conditions, covenants and restrictions directly benefit the
Property and benefit property that the City owns or will own (including, without limitation,
underlying interests in streets) within the Project Area and shall, in any event, and without regard
to technical classification or designation, legal or otherwise, be, to the fullest extent permitted by
law and equity, binding for the benefit and in favor of, and enforceable by City and its successors
and assigns and any property the City owns, now or in the future, (including, without limitation,
underlying interests in streets) within the Project Area, against Developer, its successots and
assigns, to or of the Property or any portion thereof or any interest therein, and any party in
possession or occupancy of said Property or portion thereof, City shall be deemed the
beneficiary of the covenants, conditions and restrictions of this Agreement both for and in its
own right and for the purposes of protecting the interests of the community, The covenants,
conditions, and restrictions shall run in favor of City, without regard to whether City has been,
remains or is an owner of any land or interest therein in the Property or the Project Area. Except
as provided in the preceding sentences and in applicable law (as now exists or as hereinafter may
be amended), the covenants, conditions and restrictions contained herein shall not be enforceable

by any third party.

b. In addition to the authority provided under California Civil Code Section
1401 et seq., the parties hereto acknowledge and agree that California Health and Safety Code
Sections 33435, 33436, 33437, 33438 and 33439 provide legal authority, separate and apart from
California Civil Code Section 1461 ef seq., for establishing the covenants running with the land
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set forth herein, City deems the covenants, conditions and restrictions in this Agreement to be
necessary to prevent speculation and fo carry out the purposes of the Redevelopment Law,

3. City shall have the right, in the event of any breach of any such agreement or
covenant, to exercise all the rights and remedies, and to maintain any actions at law or suit in
equity or other proper proceedings to enforce the curing of such breach of agreement or
covenant.

4, No violation or breach of the covenants, conditions, restrictions, provisions or
limitations contained in this Agreement shall defeat or render invalid or in any way impair the
lien or charge of any mortgage permitted by the DDA.

5. The non-discrimination covenants, conditions and restrictions contained in
Sections 1.b. and I.c. of this Agreement shall remain in effect in perpetuity. Every other
covenant, condition and restriction contained in this Agreement shall remain in effect for fifty
(50) years from Completion, at which point in time it shall automatically terminate and be of no
further force or effect.

6. Prior to exercising any remedies hereunder, City shall give Developer notice of
such defaulf. Except as otherwise set forth herein, if a non-monetary default is reasonably
capable of being cured within 30 days, then Developer shall have such period to effect a cure
prior to exercise of remedies by City. If the non-monetary default is such that it is not
reasonably capable of being cured within thirty (30) days, and Developer (i) initiates corrective
action within said period and (ii) diligently, continually (subject to force majeure events) and in
good faith works 1o effect a cure as soon as possible, then Developer shall have such additional
time as is reasonably necessary to cure the default prior to exercise of any remedies by City;
provided, however, that in no event shall City be precluded from exercising remedies if City’s
security in the Property becomes or is about to become materially jeopardized by any failure to
cure a default or the default is not cured within ninety (90) days after the first notice of default is
given. Monetary defaults shall be cured within ten (10) days.

a. No lender shall be obligated by the provisions of this Agreement to
construct or complete the Improvements or to guarantee such construction or completion. Nothing
in this Agreement shall be deemed or construed to permit, or authorize any such lender to devote
the Site to any uses, or to construct any improvements thereon, other than those wses or
improvements provided for or authorized by this Agreement.

b. Whenever the City shall deliver any notice or demand to Developer with
respect to any breach or default by Developer, the City shall at the same time deliver the notice or
demand to each Permitted Lender (as defined in the DDA) that requests such notice or demand, in
writing, from the City and provides its contact information for the notice or demand. Each such
Permitted Lender shall (insofar as the rights of the City are concerned) have the right at its option
within ninety (90) days after the receipt of the nofice, to cure or remedy, or commence to cure or
remedy, any such default and to add the cost thereof to the security interest debt and the lien of
its security interest. If such default shall be a default which can only be remedied or cured by
such Permitted Lender upon obtaining possession of the encumbered property, such Permitted
Lender shall seck to obtain possession with diligence and continuity through a receiver or
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otherwise, and shall remedy or cure such default within ninety (90) days after obtaining
possession; provided that in the case of a default which cannot with diligence be remedied or
cured, or the remedy or cure of which cannot be commenced within such ninety- (90) day period,
such Permitted Lender shall have such additional time as reasonably necessary to remedy or cure
such default with diligence and continuity not to exceed one hundred and cighty (180) days, unless
the City agrees to further extensions in its reasonable discretion; and provided further that such
Permitted Lender shall not be required to remedy or cure any non-curable default of Developer.
Any Permitted Lender who forecloses on its Permitted Deed of Trust, or is assigned or otherwise
succeeds to Developer’s rights under this Agreement, or, subject to the reasonable approval of
the City Manager, the successful bidder at a foreclosure sale, shall have the right to undertake or
continue the construction or completion of the Improvements upon execution of a written
agreement with the City by which such Permitted Lender expressly assumes Developer’s rights
and obligations under this Agreement, approval of which agreement shall not be unreasonably
withheld by City, Any such Permitted Lender properly completing such improvements shall be
entitled, upon written request made to the City, to a Release of Construction Covenants from the
City.

7. If a violation of any of the covenants or provisions of this Agreement remains
uncured after the respective time period set forth in Section 6, above, then City and its successors
and assigns, without regard to whether City or its successors and assigns is an owner of any land
or interest therein to which these covenants relate, may institute and prosecute any proceedings
at law or in equity to abate, prevent or enjoin any such violation or attempted violation or to
compel specific performance by Developer of its obligations hereunder. No delay in enforcing
the provisions hereof as to any breach or violation shall impair, damage or waive the right of any
party entitled to enforce the provisions hereof or to obtain relief against or recover for the
continuation or repetition of such breach or violations or any similar breach or violation hereof at
any later time.

8. This Agteemnent may be executed in counterparts, each of which shall be an
original and all of which shall constitute one and the same instrument, The signature pages of
one ot more counterpart copies may be removed from such counterpart copies and all attached to
the same copy of this Agreement, which, with all attached signature pages, shall be deemed to be
an original agreement,
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IN WITNESS WHEREOF, Developer and City have executed this Agreement as of the

dates set opposite their signatures,

Dated:

Dated:

APPROVED AS TO FORM
City Attorney

By:
Jemnifer Lyon

KANE, BALLMER & BERKMAN
Special Counsel

By:
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SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC., a
California corporation, its manager

By:
Colton T. Sudberry, President
CITY OF IMPERIAL BEACH
By:
Gary Brown
City Manager

Page 12 0f 12




STATE OF CALIFORNIA

COUNTY OF
On before me, , a Notary
Public, personally appeared , Wwho proved to me on the

basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the persons), or
the entity upon behalf of which the person(s) acted, executed the instrument,

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature (Seal)
STATE OF CALIFORNIA
COUNTY OF
On before me, , & Notary
Public, personally appeared , who proved to me on the

basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that hefshe/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature (Seal)
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STATE OF CALIFORNIA

COUNTY OF
On before me, __, a Notary
Public, personally appeared _, who proved to me on the

basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/het/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature (Seal)
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Exhibit “A”
Legal Description
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ATTACHMENT NO. 10

FORM OF ENVIRONMENTAL INDEMNITY
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ENVIRONMENTAL INDEMNITY

THIS ENVIRONMENTAL INDEMNITY (this “Indemnity”), dated as of

, 20 ,is made by , a
(“Developer”), whose
address for purposes of giving notices is

, in favor of the CITY OF
IMPERIAL BEACH, CALIFORNIA, a municipal corporation (“City”) and IMPERIAL BEACH
REDEVELOPMENT AGENCY, a pubhc body, corporate and pohucylts successors and assigns
(“Redevelopment Agency” and collecuvely with City, the “Indemnifi pd Parties™), whose address
for purposes of giving notices is 825 Imperial Beach Boulev & mpetial Beach, California
91932, W

‘L‘ Y

P
‘_é_"property in the City !
California, as more particularly described on <Exhi it t11'icorpc>1ate,d
herein by this reference, and the improvements th ;?eonéf(coflectlvely referred to as the

“Property™);

- tﬂP{* Jef:t by providing for the disposition of the
',ges a “‘ﬁ on of the 1€dlproperty referred to in the DDA as the “Site”) to
eils, develon ng,nt and use of the Property for a grocery store for iusert
\___"-“ijeé‘tﬁg,@and

H?

agreed to execute and deliver to the Indemnified Parties this

Indemnity in er to mduce' the Indemnified Parties to agree to convey the Property to
Developer. S ,ﬁf{

NOW, THERE E RE in consideration of the foregoing and in consideration of the
mutual agreements hef %inafter set forth, Developer heteby agrees with the Indemnified Parties as

follows:
SECTION 1. DEFINITION

For the purpose of this Indemnity, “Hazardous Substances” shall include, without
limitation, any substance, matetial or waste which is or becomes regulated by the United States
government, the State of California, or any local or other governmental authority, including,
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without limitation, any material, substance or waste which is (i) defined as a “hazardous waste,”
“acutely hazardous waste,” “restricted hazardous waste,” or “extremely hazardous waste” under
Sections 25115, 25117 or 25122.7, or listed pursuant to Section 25140, of the California Health
and Safety Code; (ii) defined as a “hazardous substance” under Section 25316 of the California
Health and Safety Code; (iii) defined as a “hazardous material,” “hazardous substance,” or
“hazardous waste” under Section 25501 of the California Health and Safety Code; (iv) defined as
a “hazardous substance” under Section 25281 of the California Health and Safety Code; (v)
petroleum; (vi) asbestos; (vii) a polychlorinated biphenyl; (viii) listed under Article 9 or deﬁned
as “hazardous” or “extremely hazardous” pursuant to Article 11 of 1‘1116 22 of the California
Code of Regulations, Chapter 20; (ix) designated as a “hazardous substanee” pursuant to Section
311 of the Clean Water Act (33 U.S.C. Section 1317); (x) def” ed as a “hazardous waste”
pursuant to Section 1004 of the Resource Conservation and Reé’é%é'i'y Act (42 U.S.C, Section
6903); (xi) defined as a “hazardous substance” pursuant to%’gctmn 1' )1x0f the Comprehensive
Environmental Response, Compensation and Liability }cf (42 WS.C. Se n 9601); or (xii) any
other substance, whether in the form of a solid, llqu;dajfgas or-any other forni whatsoever, which
by any governmental requirements either requires ”peclal handhng in its U8 € transportatlon
generation, collection, storage, treatment or disp6%aliior, is deﬁned as “hazardou 3,01j is harmful
to the environment or capable of posing a risk of injury:
Substances” do not include materials customarily use
operation or maintenance of real estate, Tﬁ i
laws.

any portl%ghe ”,m i ] -’a’ny and all laws, regulatlons and/or orders which
may be _gromulgated ﬁ;o;n time to‘ftlme, to the extent applicable to the Property, with respect to
the discharge and/or remo aliof H%‘zérdnﬁé Substances, to pay immediately when due the costs

of the remoyal of, or an)?; her ac@n required by law with respect to, any such Hazardous

Substances““{uafﬁd_ to keep th'?ingroperty free of any lien imposed pursuant to any such laws,
regulations orf<Siders. Nothmg herein contained shall be deemed to prohibit Developer from
contesting the validity or atnount of any costs, action or lien, nor to limit the remedies available

to Developer in respeg hereto

() “Developer covenants that the Property will not, while Developer is the
owner thereof, be used for any activities involving, directly or indirectly, the use, generation,
treatment, storage, release or disposal of any Hazardous Substances, except for de minimis
quantities used at the Property in compliance with all applicable environmental laws and
required in connection with the construction of a JINSERT APPLICABLE USE, e.g., grocery
store], as well as the routine operation and maintenance of the Property.
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(¢)  Developer further agrees that, while Developer is the owner of the
Property or any portion thereof, it shall not release or dispose of any Hazardous Substances at the
Property except in compliance in all material respects with all applicable environmental laws.

(d)  The Indemnified Parties shall have the right, but not the obligation, at any
time, to conduct an environmental audit of the Property at the Indemnified Parties’ expense,
unless Hazardous Substances are found, then at Developer’s sole cost and expense, and
Developer shall cooperate in the conduct of any such environmental audit but in no event shall
such audit be conducted unless the Indemnified Parties believe that.such audit is warranted.
Other than in an emergency, such audit shall be conducted only aﬁeg"pﬂfiﬁ:’r“:gotice has been given
to Developer and only in the presence of a representative of Devgilf):ﬁgr. Developer shall give the
Indemnified Parties and their agents and employees access$to “the. Property to remove, or

otherwise mitigate against the effects of, Hazardous Substand &5, or DéVieloper shall perform such
tasks itself. P

ey

Fthe owngr of the Propettyor any portion
Stalled, ofisthe Property fridbleasbestos or
¢ ngféb‘?"%federal or state regulations

al currently present in the Property,

()  Developer, while Developer.i
thereof, shall not install, or knowingly permit tos65
any substance containing asbestos and deemed hdzl
respecting such material, and, with respect to any such mit
Developer shall promptly either (i) réingve or cause to be temoved any material that such

: . N TN \ !
regulations require to be removed or (11§§§,@”,f11§g¥15e comply ingall maferial respects with such
federal and state regulations, at Developer s, solezCost and expense; SIf Developer shall fail to so
do within all applicable notice and cure pér rmifted undersapplicable law, regulation or

§rcially reasonable to comply in all

ctiods per
order, then the Indemnified Parties may do wﬁ?gte} e”ri}ls
material respects with thefappli able law, reﬁl-étion or order, at Developer’s sole cost and
expense (as between Qg;{?:élopgf‘hti sthe Indemnified Parties) and the costs thereof shall be added

Pl

to the Obligations (asheteinafier ﬁ;éfjned) of Devé{%geg under this Section 2.
=

@shﬁihfﬁﬁied@@lé advise the Indemnified Parties in writing of
“pending or fiircatened environmental claim against Developer or
offoccurrence on the Property that (A) results in noncompliance
licable “epfiréhmental law, (B) could reasonably be anticipated to
“Broperty to be &lbject toany restrictions on the ownership, occupancy, use or
%%ﬁf the Prqp?é—;fﬁ under any envitonmental law or (C) could reasonably be

anticipated to foiin, the basis égﬁan environmental claim against the Property or Developer.
xfr’;

22  Indemnity .gg,%éﬁeveloper shall indemnify, protect and hold the Indemnified Parties
and their respective Q{’éj"é?é{ted officials, members, directors, officers, employees and agents
harmless from and agéinst any and all damages, losses, liabilities, obligations, penalties, claims,
litigation, demands, defenses, judgments, suits, proceedings, costs, disbursements or expenses
(including, without limitation, attorneys’ and experts® fees and disbursements) of any kind or of
any nature whatsoever (collectively, the “Obligations”) which may at any time be imposed upon,
incurred by or asserted or awarded against the Indemnified Parties or cither of them, and/or their
respective elected officials, members, directors, officers, employees and agents and arising from

or out of:
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(1)  The presence of any Hazardous Substances on, in, under or affecting all or
any portion of the Property or any surrounding areas (including Hazardous Substances known or
anticipated to be present), except to the extent that such Hazardous Substances: (A) were caused
by the Indemnified Parties or their agents; or (B) otherwise existed on, in, under or affecting all
ot any portion of the Property or any surrounding areas prior to the time Developer became the
owner of the Property;

(2)  The breach of any covenant made by Developer in Section 2.1 hereof or

ar
Faeh

:‘-fi R
At

(3)  The enforcement by the Indemnified Partiesgﬁjf‘;%% ,of the provisions of

this Section 2.2 or the assertion by Developer of any defense to 1{t§ iBligations hereunder.

e

23  Notwithstanding any other provision herein, 6i4as othCriy
Indemnified Parties, and each of them, and/or their s&spective elect

o5

' e 2
directors, officers, employees and agents may recover.ditectly*from Developg

allowed by law, the
fficials, members,
from any other

(1)  any damages, costs and expensgs ing},t_f‘ii*‘r‘é%ﬁby the Indenthified Parties
gfficers, employees and agents as a

ay. partner, membet, shareholder,

rlimited partner of Developer;

=

result of fraud or any criminal act or &gfs of Developerg
officer, director or employee of Develope

(2)  any damages, costs and ex] wincurred”by the Indemnified Parties
and/or their respective elected officials, members, directorsi:gffiders, employces and agents as a
result of any misappropijaffoniofifunds provid€for the construction of the Project as described
in the DDA, revenuesifrom thezoperation of }he Project, any funds on deposit, proceeds of

insurance policics Q¢ dpmnatic:gg}proceeds; D .

o~
Db
i,

55 qgggeffienses incurred by the Indemnified Parties

"')‘ﬁijvr

:—g\.,
Lo any &Q géS;ch e Frv
and/or theirgespectivezelected: ﬁ%als, members, directors, officers, employees and agents as a
result og:é_{ifﬁe negligencgof Derson or entity, involving, directly or indirectly, the use,
gcng;“digiignttl'eatment, storape, releaserg «disposal of any Hazardous Substances by the person or
entity respoisi ‘t]‘?‘ S

ii.‘:‘% . . +
4y, all courls costs and attorneys’ fees reasonably incurred in enforcing or
collecting upon aniyiof the foiegoing exceptions.

SECTION 3. DEVEﬁ:@?ER’ S UNCONDITIONAL OBLIGATIONS

3.1  Unconditional Obligations. Developer hereby agtees that the Obligations shall be
paid and performed strictly in accordance with the terms of this Indemnity, regardless of any
law, regulation or order now or hereafter in effect in any jurisdiction affecting the DDA or
affecting any of the rights of the Indemnified Parties with respect thereto. The obligations of
Developer hereunder shall be absolute and unconditional irrespective of:
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(1)  The validity, regularity or enforceability of the DDA or any other
instrument or document executed or delivered in connection therewith;

(2) Any alteration, amendment, modification, release, termination or
cancellation of the DDA, or any change in any term with respect to all or any of the obligations
of Developer contained in the DDA;

(3)  Any waiver of, or consent to any departure from, any provision contained
in the DDA; or :

ise ébnstitute a defense
Obligations.

(4)  Any other circumstance that might
available to, or a discharge of, Developer with respect to any or

3.2  Continuation, This Indemnity (i) is a coxﬁmum\g indemnit
full force and effect until the satisfaction in full of allvof the Obligations; a g (i) shall continue
to be effective or shall be reinstated, as the case mg be, if at any time any pay}ﬁ
Obligations is rescinded or must otherwise bestetirried by thcl Inclemmﬂecl P'
insolvency, bankruptey or reorganization of Developets
had not been made.

3.3  Termination. Notwmthstandf he payment (and '
Obligations and the payment (or performa ge)qn fall of De {
DDA, this Indemnity shall not terminate if any of th ing shgll have occurred:

ent Agency o Clty hassf at any time or in any manner
‘ontrol of, taken possession of (whether personally, by agent
itaken title to the Propetty or any portlon thereof, whether by
"ﬁr@ sale under power of sale, exercise of option or otherwise;

(1) Regs¥Elf
participated in the managémen
or by appointment of'# féeeiver), O
foreclosure, deed in lieu'd reclot
or A

1o has' _"éh, a change, between the date hereof and the date on which
all offih@Obilgatlons arepaid andtagrfémed in full, in any Hazardous Substances laws, the
effett of%g\fzmch may be toimake ag nder or mortgagee liable with respect to any of the
Obhgatlons ~potw'1thstand1ng the fact that no event, circumstance or condition of the nature
iraph (1) aboye ever occurred.

4.1  Developer hereby waives the following:
(1)  Promptness and diligence;

(2)  Notice of acceptance and notice of the incurrence of any obligation by
Developer;
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(3)  Notice of any action taken by the Indemnified Parties, Developer or any
other interested party under any agreement or instrument relating to the DDA;

(4)  All other notices, demands and protests, and all other formalities of every
kind, in connection with the enforcement of the Obligations, the omission of or delay in which,
but for the provisions of this Section 4, might constitute grounds for relieving Developer of its
Obligations hereunder;

(5)  The right to a trial by jury with respect to anydispute arising under, or
relating to, this Indemnity; S

(6)  Any requirement that Redevelopment &aricy or City protect, secure,

. 4 . + . Any o N
perfect or insure any security interest or lien in or on any Iilzopg%:ty subjéctithereto;

A

G, ¢ . )

(7) ~ Any requirement that Redevelopfiient Agency or City'e

iror collateral; and
D T,

s
2,

take any action against Developer or any other perse

t Agegcy or City to file or enforce
ofliet proceedings) of any person or

S

*{‘

‘Statement, request or consent made hereunder shall be in writing
Isfinailed by first-class certified mail, return receipt requested, to the

‘g‘%’r?agraph of this Indemnity.

: first

S
Any notice the}zmé‘ personally delivered (including by means of professional messenger
service, courier serviée such as United Parcel Service or Federal Express, or by U.S. Postal
Service), shall be deemed received on the documented date of receipt, and any notice that is sent
by registered or certified mail, postage prepaid, return receipt required shall be deemed received
on the date of receipt thereof,

9™ and Palm Environmentat Indenmnity v3
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SECTION 6. MISCELLANEOQOUS

6.1  Developer shall make any payment required to be made hereunder in lawful
money of the United States of America, and in same-day funds, to Redevelopment Agency or
City, as the case may be, at their address specified in the first paragraph hereof,

6.2  No amendment of any provision of this Indemnity shall be effective unless it is in
writing and executed by Developer and the Indemnified Parties, and no waiver of any provision
of this Indemnity, and no consent to any departure by Developer from any provision of this
Indemnity, shall be effective unless it is in writing and executed by 4 Tademnified Parties, and
then such waiver or consent shall be effective only in the specifi;instance and for the specific
purpose for which given, >

.y S '

6.3  No failure on the part of the Indemiﬁ§gi§ggﬁlps to ei”eggls% and no delay in

exercising, any right hereunder shall operate as a waiyer thefeof, nor shall=aiy, single or partial
exercise of any right preclude any other or further ercis

L€Xercise thereof or the exer 3¢ of,any other
right, The rights and remedies of the Indemnifiéd“Ratties pro%g.g_i)gd herein andtityithe DDA, if
applicable, are cumulative and are in addition to, anc

t. exgltisive of, any rights or remedies
provided by law. The rights of the Indemnified Patties u

he DDA, if applicable, against any
patty thereto ate not conditional or co: ‘tigg)ent upon any aﬁ%mjgg by the Indemnified Partics to
exercise any of its rights under any othgr document against§iich paity or against any other
person or collateral. WiR 5

s

fer

6.5 This Indem}i s ‘El%mdgggjupon Developer and Developer’s successors
and assigng:aids ;

¢, togeé ﬁiéj:z;ré\withiazfi:‘ﬁ“ﬁﬁfs and remedies of Redevelopment Agency, City
and theif¥respective™elested officials, members, directors, officers, employees and agents

g

1o the benefit« kﬁe?&giﬁf@;@ﬁt Agency, City and their respective elected officials,

izditectors, ofﬁcersg}zégpploygé’? and agents, any successors to Redevelopment Agency’s
or City’s interést in the Proptity, any other person who acquites any portion of the Property at a
foreclosure sal 201 otherwisegﬁrough the exercise of Redevelopment Agency’s or City’s rights
and remedies und fgg_lge DpA‘, any successors to any such person, and all directors, officers,
employces and agentSiofdll of the aforementioned parties. Without limiting the generality of
clause (ii) of the innn%ﬂ"riﬁeiy preceding sentence, Redevelopment Agency and City may, subject

to, and in accordance*with, the provisions of the DDA, assign or otherwise transfer all or any
pottion of their respective rights and obligations under this or any other document, to any other
person, and such other person shall thereupon become vested with all of the rights and
obligations in respect thereof that were granted to Redevelopment Agency and City herein or
otherwise. None of the rights or obligations of Developer hereunder may be assigned or
otherwise transferred without the prior written consent of the Indemnified Parties,
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6.6  Developer hereby (i) itrevocably submits to the jurisdiction of any California or
federal court sitting, in each instance, in San Diego County in any action or proceeding arising
out of or relating to this Indemnity, (ii) waives any defense based on doctrines of venue or forum
non conveniens or similar rules or doctrines and (iii) irrevocably agrees that all claims in respect
of any such action or proceeding may be heard and determined in such California or federal
court. Developer irrevocably consents to the service of any and all process which may be
required or permitted in any such action or proceeding to the address specified in the first
paragraph of this Indemnity, above. Developer agrees that a final judgment in any such action or

proceeding shall be inclusive and may be enforced in any other jurisdiction by suit on the
judgment or in any other manner provided by law. | o,

6.7  The title of this document and the captions ugé d ¢rein are inserted only as a
matter of convenience and for reference and shall in no way d‘éﬁne, limitzor desctibe the scope or
the intent of this Indemnity or any of the provisions he;gofs.;‘;fg%h “

T N

6.8  This Indemnity shall be governed bysand constgged and interpret
with, the laws of the State of California applié}“éfblgfgg contrigts made and t0
therein, except to the extent that the laws of the UnitediStatespréempt (he laws¢of the State of
California.

6.9  Nothing contained
Developer to indemnify the Indemnified Rat

b

construed to obligate the

arties;ora Son”or entity with respect to
Hazardous Substances that existed on, in, uiider or atfegting all orAhy portion of the Property ot
any surrounding areas prior to the time Develfﬁi;er bécame'thgiowher of the Property,

A
y s
S, VR

X

7

IN WITNESS WHEREO,

. e
Developer hids duly executed this Indemnity as of the date
first set forth above,# N

é.
] R E

SUDBBERRY-PALM AVENUE LLC,
a California limited liability company

BY: SUDBERRY DEVELOPMENT, INC,, a
California corporation, its managing meinber

Dated: ' i By:
L il Colton T. Sudbeiry, President

9% and Palm Environmenial Indemnity v3
T020ut1 Page 8 of 8




EXHIBIT “A”

LEGAL DESCRIPTION
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ATTACHMENT NO., 11

FORM OF PUBLIC IMPROVEMENT DISBURSEMENT AGREEMENT

[behind this page]




PUBLIC IMPROVEMENT DISBURSEMENT AGREEMENT

(Progress Payments)

THIS PUBLIC IMPROVEMENT DISBURSEMENT AGREEMENT (this “Agreement™)
is made as of , 20__ by and between CITY OF IMPERIAL BEACH, a municipal
corporation (“City”) and SUDBERRY-PALM AVENUE, LLC, a California limited liability
company (“Developer”). In this Agreement, each of the Developer and the City are sometimes
individually referred to as a “Party” and collectively as the “Parties”. For good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties hereby
agree as follows:

RECITALS

A, City and Developer have entered into that certain Disposition and Development
Agreement dated 20__, which is incorporated herein by this reference (the
“DDA”), concerning the sale to Developer of certain real property described in Exhibit “A”
attached hereto (the “Property”) and its development as a commercial/retail center (the
“Project”). Any capitalized term not otherwise defined in this Agreement shall have the meaning
ascribed to such term in the DDA.

B. As a condition to the DDA, Developer has agreed to design, permit, construct and
install certain off-site Public Improvements (as defined in the DDA) needed for the development
of the Project, which Public Improvements are described in Recital C, below, and City has
previously expended funds (the “Disbursed Funds” described in Section 3.b., below) to
commence the preparation of plans for the Public Improvements and agreed to provide
additional funds (the “Remaining Public Improvement Funds” described in Section 3.b., below)
to pay or reimburse Developer for the cost of designing, permitting, constructing and mstallmg
the Public Improvements (the “Public Improvement Costs™).

C. The Public Improvements shall consist of the design, permitting, construction and

. installation .of the work reflected on the approved construction drawings for the Public

Improvements, including without limitation, the following, all of which shall meet all applicable
City standards;

1. The intersection improvements at Delaware, Palm and State Route 75 (the
“Highway 75 Access Improvements”) including, without limitation, the
following;

(a) Removal of existing median and pavement between Palm Avenue
and Site entrance;

Public Improvement Disbursement Agreement
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(b)  Removal of existing curb/gutter, median and pavement along
southern side of Palm Avenue, between 7 Avenue and State
Route 75;

(c) Construction of new curb/gutter, pavement and median on Palm
Avenue between 7" Avenue and State Route 75;

(d)  Installation of landscaping and irrigation and storm water treatment
“garden”;

(¢)  Installation of new street lights; and
® Any other Cal-Trans requirements relating to the foregoing.

2. Moving of traffic signals and interconnection of traffic signals and
construction of curbs, gutters, sidewalks and landscaping on Palm Avenue
and 9™ Street; T

3. All existing and proposed utilities within the boundary of the Site, or
within any right-of-way abutting the boundary shall be placed
underground (conversion) to the reasonable satisfaction of the City
Engineer. Developer is responsible for complying with the requirements
and make such arrangements with each serving and impacted utility
company for the conversion or additional installation of such facilities (the
“Underground Utilities™);

4, Removal and replacement of the concrete alley at the south end of the Site
to the reasonable satisfaction of the City Engineer, including the
adjustment to grade and/or replacement of all utility covers in such alley.
The concrete section shall be designed to support the imposed load of fire
apparatus to withstand a minimum 95,000 pound vehicle load (“Alley
Improvements™); and ' )

5. The existing traffic signal pole signaling left turns from Westbound Silver
Strand Boulevard to Palm Avenue shall be removed and replaced to the
reasonable satisfaction of the City Engineer (“New Traffic Signal®).

D. In addition, Developer has agreed to design, permit, construct and install the
Ninth Street Improvements, consisting of the resurfacing and improvement of 9™ Street, between
Palm Avenue and Donax Avenue, as required by the City as a condition of the
approval of the Entitlements, and City has agreed to provide the funds needed to pay all Ninth
Street Costs, estimated to be $200,000.

E. City and the Imperial Beach Redevelopment Agency have entered into a
Cooperation Agreement dated February 16, 2011 (the “Cooperation Agreement), pursuant to
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which Redevelopment Agency has conveyed and transferred to City certain real propetty, money
and other assets of the Redevelopment Agency (the “Redevelopment Assets”), and City has
agreed to aid and cooperate in the implementation of the Redevelopment Plan and administer the
Redevelopment Assets on behaif of the Redevelopment Agency. Therefore, as between the City
and the Redevelopment Agency, the City shall administer this agreement on behalf of the
Redevelopment Agency, and to the extent disbursement of funds to Developer is required
pursuant to this Agreement; stibject to Recital G., below, City shall disburse such funds.

F. Pursuant to the Cooperation Agreement, among other things, the City has agreed
to develop and construct certain public improvements for the purpose of aiding and cooperating
with the Redevelopment Agency in the redevelopment of the Site, including, but not limited to,
intersection improvements to allow vehicular access to the Site from State Route 75, and the
Redevelopment Agency has agreed to reimburse City for the public improvements from net
available tax increment, as defined in the Cooperation Agreement (the “Cooperation Agreement
Revenues™).

G.  Developer acknowledges and agrees that to the extent that the City has any
financial obligations to Developer pursuant to this Agreement, such financial obligation is and
shall be a special limited obligation, payable solely from the funds that have been transferred or
pledged by the Redevelopment Agency to the City, and allocated for the Public Improvements
and the Ninth Street Improvements, pursuant to the Cooperation Agreement, and is not and shall
not be a pledge of or obligation payable through the City’s general fund. Accordingly, nothing
in this Agreement shall require or be deemed to require the City to expend or commit to expend
monies from its general fund to satisfy any of the obligations set forth in this Agreement.

NOW, THEREFORE, City and Developer agree as follows:

1. Deposit into Construction Escrow Account.

Promptly following the mutual execution of the Disbursed Funds Memorandum
(described in Section 3.b., below) establishing the amount of the Disbursed Funds and the
Remaining Public Improvement Funds, City shall open a construction escrow account
(“Construction Escrow™) with Wells Fargo Bank or another lending institution mutually
acceptable to the City Manager and Developer (“Escrow Agent”), and shall deposit into the
Construction Escrow the sum equal to $200,000 Iess the Disbursed Funds (the “Initial Deposit™).

2. Conditions Precedent,

a. Notwithstanding any provision to the contrary set forth in this Agreement, City
shall have no obligation to approve disbursement of any funds from the Construction Escrow to
or for Developer for the design, permitting, construction and installation of the Public
Improvements or the Ninth Street Improvements, except for the Initial Deposit, unless and until
the conditions precedent to Public Improvement Reimbursements set forth in this Section 2 have
been satisfied in full, Prior to the satisfaction of the conditions set forth in Section 2.b., below,

Public Improvement Disbursement A greement
Public Improvement Disbursement v Page 3 of 14
12-14-11




City shall only be obligated to approve disbursements for eligible Public Improvement Costs that
are incurred in the preparation of plans for the Public Improvements and the Ninth Street
Improvements, to the extent of the Initial Deposit, as provided in this Agreement. As a condition
precedent to the disbursement from escrow of any portion of the Initial Deposit, City, Developer
and Escrow Agent shail execute a disbursement agreement (“Disbursement Agreement”)
substantiaily” in the form of or consistent with this Agreement which shall provide for
disbursement of furids by the Escrow Agent for costs incurred in the design, permitting,
construction and installation of the Public Improvements, upon the written approval of such
disbursements by the City Manager or his or her designee; which approval shall be limited to
confirming that the requested funds have been expended (or costs incurted) for Public
Improvement Costs in accordance with this Agreement.

b. Not later than five (5) Business Days after the satisfaction of the following
conditions, City shall deposit the $2,000,000 balance of the Remaining Public Improvement
Funds (plus the estimated $200,000 for the Ninth Street Improvements) into the Construction
Escrow: S

1. Public Improvement Budeet. Developer shall have prepared and submitted to
the City Manager, and the City Manager shall have approved, a line item
budget for the Public Improvement Costs (the “Public Improvement Budget”)
setting forth all eligible costs and expenses for the planning, construction and
installation of the Public Improvements. The Public Improvement Budget
shall not include any amounts to be paid to Developer or any Affiliate of
Developer as a management fee, contractor’s fee or for overhead or general
conditions, regardless of how characterized. The City Manager shall approve
or disapprove the Public Improvement Budget within twenty (20) days of a
complete submittal. The City Manager shall not unreasonably withhold,
condition or delay approval of the Public Improvement Budget. The Public
Improvement Budget may be amended from time-to-time upon the written
approval of the Parties, provided that City’s contribution for the Public
Improvements shall not exceed the Remaining Public Improvement Funds as
set forth in the Disbursed Funds Memorandum, plus the additional amount
needed, if any, for the Ninth Street Improvements, estimated to be $200,000.

2. Public Improvement Contract. Developer and its general contractor shall have
executed the Public Improvement Contract described in Section 208 of the
DDA, approved by the City Manager.

3. No default. City shall determine that Developer is not in default of any
material obligation under the DDA or any related instrument or agreement,

c. Promptly after the City deposits into Escrow the funds desecribed in paragraph
2.b., above, Developer shall process the first application for payment to pay for the cost of,
among other things, the following:
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1. Bond. Developer shall obtain and pay the premium for a contractor’s bond
(the “Bond”) covering labor, materials and faithful performance for
construction of the Public Improvements and the Ninth Street Improvements
in an amount equal to one hundred percent (100%) of the construction price
set forth in the Public Improvement Contract. Prior to the commencement of
construction of the Public Improvements and the Ninth Street Improvements,

finy the Bond shall have been approved in writing by the City Manager as to
content, form and amount. Developer shall, prior to the commencement of
construction of the Public Improvements and the Ninth Street Improvements
deliver to City a certificate or certificates from the bonding company issuing
the Bond, naming the City as an additional obligee under the Bond.
Notwithstanding the foregoing, the requirement of this paragraph 2.c.1, shall
be deemed satisfied in full by any Bond meeting the requirements of the City
of Imperial Beach for public improvements.

2. Insurance. Developer shall obtain and pay the premium for the Insurance
Policies required by Section 309 of the DDA, with respect to the construction
of the Public Improvements and Ninth Street Improvements by Developer,
Developer shall, prior to the commencement of construction of the Public
Improvements and the Ninth Street Improvements deliver to City a certificate
or certificates from the insurance company issuing the insurance policies,
naming the City as an additional insured,

3. Other Costs. The City Manager may, in his sole discretion, approve as part of
the first application for payment other Public Improvement Costs and Ninth
Street Costs, provided such costs are of a minor nature, such as permit costs,

3. Disbursements.

a, City shall direct the Disbursement Agent to make disbursements of the Remaining
Public Improvement Funds and the Ninth Street Funds in accordance with the executed Public
Improvement Disbursement Agreement, Notwithstanding anything to the contrary contained in
this Agreement, in the event the Construction Escrow is opened and the DDA is terminated for
any reason, City shall have the right in its sole and absolute discretion to direct the Disbursement
Agent to remit to City any amounts on deposit in the Construction Escrow.

b. Subject to the conditions precedent set forth in Section 2, above, City shall pay to
or for the benefit of or reimburse Developer for the cost of designing, permitting, constructing
and installing the Public Improvements described in Recital C, above (the “Public Improvement
Costs™), not to exceed the amount described in this Section 3.b. City has committed the sum of
$2,200,000 (the “Public Improvement Funds®) for the Public Improvements described in Recital
C, above. Prior to the Effective Date, City has incurred and disbursed to Project Design
Consultants a portion of that amount for the preparation of plans for the Public Improvements,
which is estimated to be $43,152 (the “Disbursed Funds”). Prior to the disbutsement of any
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additional Public Improvement Funds, the City Manager and Developer shall agree on the actual
amount of the Disbursed Funds by a written memorandum (the “Disbursed Funds
Memorandum™). For purposes of this Agreement, the amount of the Public Improvement Funds
remaining after disbursement of the Disbursed Funds shall be referred to as the “Remaining
Public Improvement Funds”. As an example, if the Disbursed Funds equal $43,152, the
Remaining Public Improvement Funds would equal $2,156,848. The actual Remaining Public
Improvement Funds shall be agreed upon and set forth in the Disbursed FundssMemorandum. In
addition to the obligation to disburse the Remaining Public Improvement Funds for the Public
Improvements, City shall disburse to or for the benefit of or reimburse Developer for the Ninth
Street Improvements, an additional amount, estimated to be $200,000 (the “Ninth Street Funds™),
as provided in paragraph 4 of this Section 3.b., below. The City shall disburse the Remaining
Public Tmprovement Funds and the Ninth Street Funds as follows:

1. City’s obligation shall be to first reimburse Developer, from the Remaining
Public Improvement Funds, for the cost to construct the Highway 75 Access
Improvements.

2. Upon completion of construction of the Highway 75 Access Improvements,
Developer shall provide to the City Manager a written certification that all
costs for the completion of the Highway 75 Access Improvements have been
paid in full.

3. To the extent any portion of the Remaining Public Improvement Funds
remains available after paying the costs for the Public Improvements listed in
Section 219.a.1., above, (such portion being referred to as the “Excess
Funds”), the City shall disburse such Excess Funds to the extent necessary to
pay or reimburse Developer for the cost of the Public Improvements described
in paragraphs 2 through 5 of Recital C.1., above, in accordance with the
procedures set forth in the Public Improvement Disbursement Agreement,
Escrow Agent shall remit to City any Excess Funds remaining after paying for
all the Public Improvements listed in Recital C, above, :

4. In addition to funding the Remaining Public Improvement Funds, the City
shall disburse the Ninth Street Funds to the extent necessary to pay or
reimburse Developer for the cost of the Ninth Street Improvements, in
accordance with the procedures set forth in the Public Improvement
Disbursement Agreement. To the extent the cost to complete the Ninth Street
Improvements exceeds the sum of $200,000, the City shall deposit into the
Construction Escrow additional funds equal to the amount needed to pay for
all the costs of the Ninth Strect Improvements, in excess of the estimated sum
of $200,000,

c. Upon delivery of written notice to the Escrow Agent by the City that the
conditions set forth in paragraphs 2.b. and c., above, have not been satisfied by the Phase 1

Public Improvement Disbursement Agreement
Publlc Improvement Disbursement vo Pagc 6of 14
12-14-11




AL

Closing Date, or that the DDA has been terminated, the Escrow Agent shall remit to City all
funds on deposit in the Construction Escrow.

d. The Escrow Agent shall be authorized to disburse funds from the Construction
Escrow to pay eligible Public Improvement Costs and Ninth Strect Costs, not to exceed the
Remaining Public Improvement Funds and the Ninth Street Funds, asifollows:

1. Predevelopment Costs.

(i) At any time after execution of the Disbursement Agreement, upon
application for payment by Developer approved in writing by City in accordance with the terms
of this Agreement, Escrow Agent shall disburse to Developer, its contractor(s) or vendors or
such other person or entity to whom such payment is due, amounts for payment to Developer or
such other payee for the cost of preparing plans and related soft costs for the Public
Improvements, not to exceed the Initial Deposit.

(i)  Upon satisfaction of all Conditions Precedent set forth i Section
2.b., above and application for payment by Developer approved in writing by City in accordance
with the terms of this Agreement, Escrow Agent shall disburse to Developer, its contractor(s) or
vendors or such other person or entity to whom such payment is due, any portion of the
Remaining Public Improvement Funds or Ninth Street Funds, as applicable, intended to
reimburse Developer or such other payee for any eligible Public Improvement Costs or Ninth
Street Costs incurred (not including costs paid out of the Initial Deposit), not to exceed the
amounts set forth for such costs in the Public Improvement Budget, as such Public Improvement
Budget has been revised from time-to-time with the reasonable approval of both Developer and
City Manager, and with Developer having the right, at its discretion (and without consent) to
move amounts designated as contingency in such Public Improvement Budget to cover amounts
incurred relative to other line items in such Public Improvement Budget (each a ‘Line Item™)
which are in excess of such Line Item amounts, and to move excess amounts in any Line Item
which Developer determines will not be needed into the contingency Line Item.

2. Disbursements for Public Improvement Costs. Developer shall not request
disbursement of funds until the funds are needed to pay eligible Public Improvement Costs or
Ninth Street Costs. The amount of each disbursement request shall be consistent with the
approved Public Improvement Budget and limited to the amount needed. The City shall have the
right to disapprove any request if the City determines the request is not consistent with the Public
Improvement Budget, or is for an ineligible item or is otherwise not in compliance with or
inconsistent with the DDA or this Agreement. Disbursements shall be made by the Escrow
Agent upon receipt of applications for payment signed by the representative of Developer and
approved by the City Manager or his or her designee, such approval not to be unreasonably
withheld or delayed. Public Improvement Funds and Ninth Street Funds shall be used
exclusively for the payment of or reimbursement for eligible Public Improvement Costs and
Ninth Street Costs, respectively, as shown in the Public Improvement Budget, as the same may
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be amended from time to time with the written approval of Developer and the City Manager or
his or her designee, such payment of, or reimbursement to be made only after the same have
been incurred by the Developer.

3. Draw Requests. Disbursements shall be made upon submission by
Developer to City of a writien itemized statement or draw request in a form that is reasonably
acceptable to the City Manager or his or her designee (the “Application for Payment” or “Draw
Request”), subject to the conditions set forth in this Agreement. An Application for Payment
shall be submitted not more frequently than once monthly. City shall determine in its sole
discretion whether or not the conditions precedent to its obligation to disburse funds have been
satisfied or whether or not, in its sole discretion, to waive any condition precedent to its
obligation to disburse funds which City determines has not been satisfied. City shall forward any
approved Draw Requests to the Escrow Agent for disbursement of the approved amounts,

4, Description of Work. Each Application for Payment shall set forth the
following: (i) a description of the work performed, material supplied and/or Public Improvement
Costs or Ninth Street Costs incurred or due for which disbursement is requested with respect to
any such costs shown as a Line Item in the Public Improvement Bud get; and (ii) the total amount
incurred, expended and/or due for each requested Line Item, less prior disbursements.

5. Invoices. Developer shall attach to the Application for Payment invoices,
bills or such other appropriate documentation to evidence, document, justify and support the
request, which shall be an amount within the amount of the applicable Line Item in the Public
Improvement Budget.

6. Satisfaction of Requitements. Approval of each Draw Request shall be
subject to satisfaction of the requirements of this Agreement and the DDA.

7. Approval of Draw Request. City shall, within fifteen (15) Business Days
after receipt of an Application for Payment containing all of the items described above,
deternine the amount of the Application for Payment to be approved, notify Developer, and, if
and as required pursuant to this Section 3.d., the Escrow Agent, who shall disburse the approved
amount, by check, to Developer or to the respective contractor or subcontractor, as determined

by City.

8. Disapprovals. Any item in an Application for Payment which is not
specifically approved in writing within fifteen (15) Business Days shall not be deemed approved.
City may disapprove all or part of a requested draw request, In the event City disapproves any
portion of the amount requested by Developer in an Application for Payment (the “disapproved
amount”), City shall promptly notify the Developer in writing of the disapproved amount and the
reason for such disapproval and shall timely process an approval with Escrow Agent for the
balance of the amount of such Application for Payment.

9. Disputes. In the event of any dispute concerning whether any item listed in
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an Application for Payment should be approved for payment, City shall authorize the Escrow
Agent to disburse the amount not in dispute, and shall authorize the Escrow Agent to fund any
disputed amounts promptly npon resolution of the dispute, In the event City and the Developer
ate unable to resolve any dispute concerning the appropriateness of any item for payment in an
Application for Payment, City shall not deduct the disapproved amount from the Public
Improvement Reimbursement, but shali authorize the Escrow Agent to disburse the disapproved
amount for other approved Public Improvements Costs in accordance with the Public
Improvement Budget. City and the Developer shall seek to resolve any disputes promptly and in
good faith.,

10.  Conditional Payments. City shall have the right to condition any
disbursement by Escrow Agent upon receipt and approval of such documentation, evidence or
information that City may reasonably request, including, but not limited to, vouchers, invoices
and similar documentation. ‘

11. Qualifications of Contractors, All construction and other work on the
Project shall be performed by persons or entities licensed or otherwise authorized to perform the
applicable work or service in the State of California and the City of Imperial Beach. Developer
and all contractors and subcontractors working on the Project shall have a current City of
Imperial Beach Business License.

2. Other costs. Except as expressly provided otherwise in this Agreement and
the DDA, all costs incurred in predevelopment, development and operation of the Project shall -
be the responsibility and obligation of Developer without cost or expense to City.

13. Source of Reimbursement Funds. Developer acknowledges that the
obligation of the City to provide the Public Iinprovement Funds and Ninth Street Funds to
Developer is a special limited obligation, payable exclusively from Cooperation Agreement
Revenues of the Imperial Beach Redevelopment Agency and that nothing in this Agreement or
the DDA shall be deemed to obligate or commit the expenditure of any funds from the Imperial
Beach City gencral fund for any purpose.

4, Conduct of Public Improvement Work. Subject to the obligation of the City to provide
the Public Improvement Funds or Ninth Street Funds in accordance with this Agreement,
Developer shall commence and prosecute to completion, with diligence that is reasonable under
all the circumstances (including the occurrence of Force Majeur Delays), the preparation of the
plans for and the permitting, construction and installation of the Public Improvements in
accordance with the DDA and all of the requirements of the City relating to the Public
Improvements.

5. Inspection of the Project, City shall have the right to inspect the Public Improvements,
the Ninth Street Improvements and the Site during construction and agrees to deliver to the
Developer copies of any inspection reports. Inspection of the Public Improvements, Ninth Street
Improvements and the Site shall be for the sole purpose of ensuring compliance with the DDA
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and this Agreement and is not to be construed as a representation by City that there has been
compliance with plans or that any work of improvement or the Site will be free of faulty
materials or workmanship, The Developer may make or cause to be made such other
independent inspections as the Developer may desire for its own protection.

6. Supervision of Construction. City shall be under no obligation to perform any of the
construction or installation or completewsthe construction or installation of the Public
Improvements or Ninth Street Improvements, or to supervise any construction or installation of
the Public Improvements or Ninth Street Improvements, and shall not be responsible for
. inadequate or deficient contractors, subcontractors, materials, equipment or supplies. City is not
the agent for Developer, neither are City and Developer partners or joint venturers with each
other.

7. Compliance with Laws. Developer shall comply and cause its contractor(s) to comply
with all applicable laws in the construction of the Public Improvements and Ninth Street
Improvements, including but not limited to laws relating to the payment of prevailing wages set
forth in the California Labor Code,

8. Insurance and Indemnification.

a. Before commencing any of the Public Improvements and Ninth Street
Improvements, Developer shall deliver to City and shall maintain in force until Completion the
Insurance Policies required by the DDA.

b. Developer shall defend, indemnify and hold harmless Redevelopment Agency and
City and their respective elected officials, members, officers, representatives, agents, employees,
contractors and attorneys (the “Indemnified Parties”) from and against any and all actions, third
party claims, liabilitics, damages, injuries and/or challenges arising from the design, construction
and installation of the Public Improvements and Ninth Street Improvements or arising from this
Agreement, except that the foregoing defense, indemnification and hold harmless obligations
shall not apply to the proportional extent that the matter giving rise to such claims, liability,
damages or injuries is due to the negligence or willful misconduct of City (or any of the
Indemnified Parties). Developer further agrees that, if City, in good faith, determines that its
interests are not adequately protected by being provided a defense by Developer, such
indemnification obligation shall include all fees and costs reasonably incurred in the defense of
the Indemnified Parties by counsel selected by Redevelopment Agency and City in their sole
discretion. The foregoing defense and indemnification obligations shall survive the termination
of this Agreement and shall continue to remain in effect after any or all of the following events:
Closing, Completion and recordation of any Release of Construction Covenants.

9. Maintenance of Records. Developer shall retain in the County of San Diego, all books
and records relating to the Public Improvements and this Agreement for a minimum of ten (10)
years after the recordation of any Acceptance and Maintenance Agreement for Public
Improvements or Notice of Completion applicable to the construction of Public Improvements
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and Ninth Street Improvements (whichever is recorded first), including but not limited to all
contractors’ and subcontractors’ invoices, payroll and other documentation of work performed,
supplics purchased and other expenditures for which reimbursement has been requested from
City. The City, and any of its representatives, shall have the right of access at all reasonable
times, upon reasonable notice, to any pertinent books, documents, papers or other records of the
Developer relative to the Public Improvements and Ninth Street Improvements and the Public
Improvement Costs and Ninth Str¢ét Costs, in order to make audits, examinations, excerpts and
transcripts.

10, Inspection and Audit Rights. City and its designated representatives, including any
independent auditors engaged by City to audit the Project or any part thereof, shall have the right
at all reasonable times to inspect and audit the books and records of Developer relating in any
way to the Public Improvements and Ninth Street Improvements. Developer shall cooperate in
all respects with any such inspections and audits. City shall give Developer notice of any audit
findings. Developei shall immediately remit to City, with interest at the rate of ten percent (10%)
per annum from the date of disbursement any amounts for which all or any part of any
disbursement was found by the auditor to have been overpaid, ineligible for reimbursement or
without adequate documentation. In the event of any such overpayment or other improper
disbursement, Developer shall also remit to City an amount equal to the independent auditor’s
fees and expenses.

11.  Inteprated Agreement. This Agreement is made for the sole benefit and protection of the
Partics hereto and no other person or persons shall have any right of action or right to rely
hereon. As this Agreement contains all the terms and conditions agreed upon between the parties,
no other agreement regarding the subject matter thereof shall be deemed to exist or bind any
Party unless in writing and signed by the party to be charged. Notwithstanding the foregoing
sentence or any other provision of this Agreement, this Agreement does not supersede and shall
not be deemed to amend any of the DDA and nothing in this Agreement, and no actions by any
party hereunder, shall be deemed as a modification or waiver of either Party’s rights under the
DDA.

12, Termination of this Disbursement Agreement. Except for provisions of this Agreement
that are intended to survive the termination of this Agreement, this Agreement shall terminate
when the City has exccuted an Acceptance and Maintenance Agreement for Public
Improvements, as provided in Section 219.g. of the DDA.

13. Counterparts. This Agreement may be signed by each Party on a separate signature page,
and when the exccuted signature pages are combined, shall constitute one single instrument with
the same effect as if all signatories had executed the same instrument.

14.  Binding Effect. This Agreement shall be binding on and inure to the benefit of the Parties
to this Agreement and their heirs, personal representatives, successors, and assigns, whether such
succession or assignment is voluntary, involuntary, by force of law or otherwise, except as
otherwise provided in this Agreement.
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15, Goveming Law. This Agrecement has been negotiated and entered in the State of
California, and shall be governed by, construed and enforced in accordance with the internal
laws of the State of California, applied to contracts made in California by California
domiciliaries to be wholly performed in California.

16.  Titles and Captions. Titles or captions contained herein are inserted as a matter of
conveniences and for reference, and in no way define, limit, extend or describe the scope of this
Agreement or any provision hereof,

17, Interpretation. No provision in this Agreement is to be interpreted for or against either
Party because that party or his legal representatives drafted such provision.

I18.  Waiver; Amendments. No breach of any provision hereof may be waived unless in
writing, Waiver of any one breach of any provision hereof shall not be deemed to be a waiver of
any other breach of the same or any other provision hereof, This Agreement may be amended
only by a written agreement executed by the parties in interest at the time of the modification.

19. Further Assurances. The Parties hercto hereby agree to execute such other documents and
to take such other action as may be reasonably necessary to further the purposes of this
Agreement,

20.  Severance. If any provision of this Agreement is determined by a court of competent
jurisdiction to be illegal, invalid or enforceable, then such provision will be deemed to be
severed and deleted from the agreement as a whole and neither such provision, nor its severance
and deletion shall in any way affect the validity of the remaining provisions of this Agreement.

2], Independent Advice of Counsel. The Parties hereto and cach of them, represent and
declare that in executing this Agreement they rely solely upon their own judgment, belief and
knowledge, and the advice and recommendations of their own independently selected counsel,
concerning the nature, extent and duration of their-rights and claims, and that they have not been
influenced to any extent whatsoever in executing the same by any of the parties hereto or by any
person representing them, or any of them.

22.  Voluntary Agreement. The Parties hereto, and each of them, further represent and declare
that they carefully read this Agreement and know the contents thereof, and that they sign the
same freely and voluntarily.

23.  Attornéys' Fees. In the event of any dispute between the parties regarding this
Agreement, the prevailing Party shall be entitled to recover costs and expenses, including but not
limited to reasonable attorneys' fees,

24, Relation to DDA. The Parties agree that this Agreement is a material part of the DDA
and that a default under this Agreement shall be deemed to be a default under the DDA. Subject
to the notice and cure provisions of Part 5 of the DDA, a Party in default of this Agreement shall
be deemed to be in default of the DDA,
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25, Reasonableness Standard. Except as otherwise expressly provided in this Agreement,
approvals (which includes both approvals and consents and words of similar meaning contained

herein) required of City or Developer in this Agreement shall not be unreasonably withheld
conditioned or delayed. All approvals shall be in writing.

»

IN WITNESS WHEREOF, the City and Developer have executed this Disbursement
Agreement as of thexdate set forth above. )

Eatohe

SUDBERRY-PALM AVENUELLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC., a
California corporation, its managing member

Dated: By:

Colton T. Sudberry, President
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CITY OF IMPERIAL BEACH

Dated:_ sz By: b0
Gary Brown
City Manager

APPROVED AS TO FORM

City Attorney :

By:

Jennifer Lyon

KANE, BALLMER & BERKMAN
Agency Special Counsel

By:
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Exhibit “A”

LEGAL DESCRIPTION

The,land referred to herein is situated in the State of California, County of San Diego, and described as
follows: i




ATTACHMENT NO. 12

FORM OF OPTION AGREEMENT

[behind this page]




OPTION AGREEMENT AND JOINT ESCROW INSTRUCTIONS
FOR PURCHASE OF “PROPERTY 2”

To: Escrow No.:
(“Escrow™)

(“Escrow Holder” and “Title Company™)

, California
Attn.: , Bscrow Officer
Telephone: ( ) -
Facsimile: ( ) -

This Option Agreement and Joint Escrow Instructions (“Option Agreement”), dated for
reference purposes , 20__, is made by and between SUDBERRY-PALM
AVENUE, LLC, a California limited liability company (“Developer”), and THE CITY OF
IMPERIAL BEACH, a municipal corporation (“City” or “Optionee”), each a “Party” and
collectively, the “Parties™ to this Option Agreement,

RECITALS

A. This Option Agreement is entered into pursuant to that certain Disposition and
Development Agreement dated as of 2011, (“DDA™). The DDA provides for the
redevelopment of certain real property described in the DDA as the “Property” with commercial
and retail buildings, landscaping, parking and related improvements (“Project™), as more
specifically described in the DDA, The term “DDA” as used herein shall mean, refer to and
include the DDA, as well as any riders, exhibits, addenda, implementation agreements,
amendments and attachments thereto (which are hereby incorporated herein by this reference) or
other documents expressly incorporated by reference in the DDA. Any capitalized term not
otherwise defined herein shall have the meaning ascribed to such term in the DDA.

B. In accordance with the DDA, the City has conveyed to Developer title to the
portion of the Property property referred to as “Property 2 in the DDA. The legal description of
“Property 2” is set forth in the Legal Description attached to this Option Agreement as Exhibit
“A” and incorporated herein by this reference.

C. Subject to the terms and conditions of this Agreement, and in accordance with the
DDA, the City desires to acquire an option to purchase fee title in Property 2 from Developer and
Developer desires to grant to City an option to purchase fee title in Property 2 from Developer.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the Parties agree as follows:

TERMS AND CONDITIONS
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1. Grant and Basic Terms of QOption.,

1.1 Subject to the terms and conditions of this Option Agreement,
Redevelopment Agency and City shall each have the option (“Option™) to purchase fee title to
Property 2 more particularly described on Exhibit “A,” attached hereto and incorporated herein

by this reference, together with all of Developer’s right, title and interest in and to all

Improvements, easements, appurtenances, and other intangible property of Developer to said
land (collectively, “Property 27).

1.2 The Option shall commence upon the Close of Escrow conveying title to
the Property to Developer, and end at 5:00 p.m. on , 2015 (e.g., the date that is
four (4) years after the Effoctive Date of the DDA), unless such date is not a Business Day, in
which case the Option shall expirc at 5:00 p.m. on the next succeeding Business Day (the
“Option Term™). The date specified in this Section 1.2 as the date on which the Option Term
shall expire shall be subject to Force Majeure delay, as defined in the DDA.

1.3 The exercise of the Option shall be subject to the Conditions Precedent to
Right of Option, below,

1.4 The consideration for the Option shall be the sum of ONE DOLLAR AND
NO CENTS ($1.00) (“Option Price™).

1.5 The Option shall be exercised in accordance with the procedures set forth
in this Option Agreement, a memorandum of which has been recorded in the official records on
, 201 _, as Instrument No. of the County Recorder of the
County of San Diego, California (which date and instrument number shall be inserted following
the recordation of such Memorandum).

2. Exercise of Qption

2.1 Notice of Exercise. Upon the occurrence of ejther event described in
Section 2.2 of this Option Agrecment, below, not later than the expiration of the Option Term
described in Section 1.3 of this Option Agreement, above, City shall have the right to exercise
the Option, by delivering written notice (the “Option Notice”) to Developer, or its successor or
assignee, stating that City elects to purchase Property 2 upon the terms and conditions set forth in
this Agreement. For purposes of this Option Agreement, if City delivers such Option Notice,
City shall be referred to as the “Optionee®,

2.2 Conditions Precedent to Right of Option. The right to exercise the Option
shall be conditioned upon the occurrence of either of the following events:

(i) The default by Developer under the terms of the DDA that is not
cured within the time provided in the DDA, if any, including, but not limited to, any of the
events of default described in Section 510.b. of the DDA, at any time afier Developer takes title
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to the Property under the DDA but before the occurrence of the “Phase 2 Closing” (as defined in
the DDA); and

(if) The failure of the “Phase 2 Closing” (as defined in the DDA) to
occur by , 2014 (e.g., the date that is three (3) years after the execution of the DDA),
subject to Force Majeure delay as provided in Section 602 of the DDA.

2.3 Termination of Option. This Option Agreement shall terminate and be of
no further force or effect upon the final day of the Option Term or upon the earlier occurtence of
the Phase 2 Closing. Upon the fmal day of the Option Term or upon the earlier satisfaction of all
conditions precedent to the occurrence of the Phase 2 Closing as set forth in Section 220 of the
DDA, City shall execute and deposit into escrow for recording the Instrument Terminating
" Option substantially in the form attached to this Option Agreement as Exhibit “D” which is
incorporated herein by this reference.

2.4 Opening of Bscrow. Subject to Sections 2.1 and 2.2, above, the Optionee
and Developer shall deliver to Escrow Holder a fully-executed duplicate original of this
Agreement within five (5) business days after the Option Notice Date (as defined below). As
used in this Agreement, the term “Option Notice Date™ shall mean the date on which Optionee
shall have delivered the Option Notice to Developer, provided that in no event shall the Optionee
have the right to deliver the Option Notice prior to the satisfaction of the Conditions Precedent to
Right of Option later than the expiration of the Option Term. When this Agreement, fully signed,
is delivered to Escrow Holder, Escrow shall be deemed opened (“Opening of Escrow™). Escrow
Holder shall immediately notify Redevelopment Agency, City and Developer, in writing, of the
date of Opening of Escrow.

3. Condition of Propetty.

3.1. Physical Conditions. The Parties to this Option Agreement acknowledge that
during the Term of this Option Agreement, Developer shall have the right and intends to
construct and install Horizontal Improvements on the Property, consisting of public
improvements and utilities required to be constructed or installed on or in connection with the
anticipated development of the Property, as well as to conduct construction activitics consistent
with site preparation and prepatation of building pads in anticipation of construction of Vertical
Improvements, as provided in the Scope of Development, Approved Plans and Entitlements for
the Project, not including the Vertical Improvement (the “Approved Work™). At all times during
the Option Term, Developer shall maintain the Property or cause the Property to be maintained
in a safe, neat and orderly condition to the extent practicable and in accordance with industry
health and safety standards for construction sites, consistent with the Approved Work (the
“Required Site Conditions™). At any time after delivery of an Option Notice, Optionee, without
cost or expense to Developer, shall have the right to perform such investigation of the physical
condition of the Properly and the Improvements, as Optionee shall deem necessary. Upon notice
from the Optionee, Developer shall promptly, without cost to the City, take such actions as may
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be necessary to restore the Property to the Required Site Conditions, to the reasonable
satisfaction of the Optionee.

3.2  Environmental Conditions. Reference is hereby made to that certain
Environmental Indemnity dated , 2011, in the form attached to the DDA as
Attachment No. 10 (the “Environmental Indemnity”), which was executed by Developer for the
benefit of Redevelopment Agency and City. Developer shall comply with the Environmentat
Indemnity, and indemnify, defend and hold harmless Redevelopment Agency and City, and their
respective elected officials, members, officers, agents, employees, confractors and consultants, in
accordance with the Environmental Indemnity.,

3.3  Condition of Title. = Unless and until this Option Agreement is
terminated or expires as provided in Sections 2.3 and 2.4, above, Developer shall have no right to
record any deed of trust, mortgage or other encumbrance against title to Property 2. At any time
after delivery of an Option Notice, the Optionee shall have the right to obtain a Title Policy
(either CLTA or ALTA, at Optionee’s option), in the liability amount of the fair matket value of
the Property, as reasonably estimated by Optionee, at the sole cost of Developer, insuring that fee
- - title to the Property will vest in the Optionee upon the Closing Date (described below); fiee and
clear of all encumbrances except those reasonably approved in writing by the Optionee,

4, Closing of Escrow.

4.1 Closing Date,

4,1.1 Subject to the satisfaction of the Conditions Precedent to Right of
Optlon Escrow shall close on or before 5:00 p.m. on the sixtieth (60th) day after the Option
Notice Date (the “Closing Date”). So long as the Option Notice is duly and properly delivered
prior to the expiration of the Option Term, the Closing Date may occur either before or after the
expiration of the Option Term,

4,1.2 The terms “Close of Escrow™ and/or “Closing” are used in this
Option Agreement to mean the time and date (which shall be as provided in Section 4.1.1) on
which the Grant Deed (as defined in Section 4.3.1) is filed for recording by Escrow Holder in the
Office of the San Diego County Recorder.

4.2 Deposits to be Made by City. At or before 5:00 p.m. on the last business
day immediately before the Close of Escrow, Optionee shall deliver to Escrow Holder:

42.1 Immediately available funds in a total amount equal to the Option
Price and any other sums payable by Optionee hereunder.

4.2.2 Any additional funds and/or instruments, properly executed and
acknowledged by Optionee, as appropriate, as may be necessary to comply with this Agreement,
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43  Deposits to be Made by Developer. At or before 5:00 p.m. on the last
business day immediately before the Close of Escrow, Developer shall deliver to Escrow Holder:

4.3.1 A grant deed conveying fee title to the Property, properly executed
and acknowledged by Developer in the form attached to this Option Agreement as Exhibit “B”;

432 A Certification of Non-Foreign Status certifying, pursuant to
Internal Revenue Code Section 1445, that Developer is not a foreign corporation, foreign
partnership, foreign trust or foreign estate (as those terms are defined in the Internal Revenue
Code and Income Tax Regulations), along with California Form 593-C.

43.3  Any additional instruments, signed and properly acknowledged by
Developer if appropriate, as may be necessary to Close Escrow and comply with this Agreement,

434 Any additional funds as may be necessary to comply with this
Agieement.

5. Title Policy,

- 5.1 At Close of Escrow, Title Company shall issue to Optionee the title policy
described in Section 3.3 above (the “Title Policy™), with lability in the amount of the fair market
value of the Property and insuring fee title is vested in the Optionee.

6. Termination and Cancellation of Escrow.

6.1  If Escrow fails to close by the Closing Date, then Escrow shall terminate
automatically without further action by Escrow Holder or any party, Termination of Escrow, as
provided in this Section 6.1, shall be without prejudice to whatever legal rights City or
Developer may have against each other which may otherwise arise from the DDA in connection
with that termination. -

6.2 If the Close of Escrow fails to occur because of either Party’s default, the
defaulting party shall be liable for all Escrow cancellation and Title Company charges, in
addition to any other damages or remedies due the non-defaulting party. If Close of Escrow fails
to occur for any other reason, City shall pay any Escrow and Title Company cancellation
charges, and this Agreement shall terminate.

7. Redevelopment Agency and City’s Representations and Warranties. City hereby
represents and watirants to Developer as follows, which representations and warranties are true in
all material respects as of the date hereof and such representations and warranties shall be true on
the Close of Escrow:

7.1 Authority. City has the legal power, right and authority to enter into this
Agreement and to consummate the transactions contemplated hereby. The individual executing
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this Agreement on behalf of City has the legal power, right and actual authority to bind the City
to the terms and conditions of this Agreement.

7.2 Requisite Action. As of the date hereof, all requisite action has been taken
by the City in connection with the entering into of this Agreement and the consummation of the
transactions contemplated hereby.

7.3 Validity. This Agreement and all documents required hereby to be
executed by the City are and shall be valid, legally binding obligations of and enforceable against
the City in accordance with their terms, subject to principles of equity and laws affecting
creditors’ rights generally.

8. Developer’s Representations and Warranties. Developer hereby agrees and
represents and warrants to City as follows, which representations and warranties are true in all
respects as of the date hereof and shall be true on the Close of Escrow:

8.1  Authority. Developer has the legal power, right and authority to own
property and to enter into this Agreement and the documents referenced herein, and to
consummate the transactions contemplated hereby. The individuals executing this Agreement
and the documents referenced herein on behalf of Developer have the legal power, right and
actual authority to bind Developer to the terms and conditions hereof and thereof.

8.2 Requisite Action. As of the -datc hereof, all requisite action (corporate,
partnership or otherwise) has been taken by Developer in connection with the entering into of
this Agreement and the documents referenced herein, and the consummation of the transactions
contemplated hereby.

8.3  Validity. This Agreement and all documents required hereby to be
executed by Developer are and shall be valid, legally binding obligations of and enforceable
against Developer in accordance with their terms, subject to principles of equity and laws
affecting creditors’ rights generally.

9. Brokerage Commissions. Developer hereby represents and warrants to City that
Developer has made no statement or representation to, nor entered into any agreement with, any
broker, salesman or finder in connection with the transactions contemplated by this Agreement,
City hereby represents and warrants to Developer that City has made no statement or
representation to, nor entered into any agreement with, any broker, salesman or finder in
connection with the transactions contemplated by this Agfeement. Fach Party agrees to
indemnify, defend, protect and hold the other harmless from and against any claim, loss, damage,
cost or liability for any broker’s commission or salesman’s or finder’s fee asserted as a result of
its own act or omission in connection with this transaction.

10, General Provisions.
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10.1  Assignment. This Agreement and the obligations of the Developer
hereunder shall be binding upon Developer and its successors and assignees as to the Property,
and shall inure to the benefit of City and its representatives, successors and assigns, whether such
succession or assignment is voluntary, involuntary, by force of Iaw or otherwise. City shall have
the right to assign this Agreement or any interest or right under this Agreement or under the
Escrow or to appoint a nominee to act as Optionee under this Agreement, City shall have the .
right to assign this Agreement and its rights, duties and obligations hereunder in its sole and:
absolute discretion.

10.2  Atforneys” Fees. In any action between the parties arising out of this
Agreement or the Escrow, or in connection with the Property, the prevailing patty in the action
shall be entitled, in addition to damages, injunctive relief or other relief, to its reasonable costs
and expenses, including, without limitation, costs and reasonable attorneys’ fees fixed by the
court.

103 Approval and Notices. Any notice, demand, approval, consent or other
communication required or desired to be given under this Agreement in writing may be given by
personal service, fax (with a hard copy to follow immediately), recognized overnight air courier
or by certified mail and shall be directed to the party involved at the address indicated below:

If to Developer: Sudberry-Palm LLC
c/o Sudberry Properties
3465 Morehouse Drive, Suite 260
San Diego, CA 92121
Attn: Estean H. Lenyoun
Tel: (858) 546-3000
Fax: (858) 546-3009

With a copy to: gis@smclawoffices.com

If to City: City of Imperial Beach
825 Imperial Beach Boulevard
Imperial Beach, CA 91932

Attn: City Manager
Tel: 619-423-0314
Fax: 619-628-1395

With a copy to: McDougal, Love, Eckis, Boehmer & Foley
8100 La Mesa Boulevard, Suite 200
LaMesa, CA 91942
Attn: Jennifer Lyon
Tel: 619-440-4444
Fax: 619-440-4907
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With a copy to: Kane, Ballmer & Berkman

515 S. Figueroa Street, Suite 1850

Los Angeles, California 90071

Attn: Susan Cola

Tel; 213-617-0480

INH Fax: 213-625-0931

Any notice, demand, approval, consent or other communication given: (a) personally shall be
deemed to have been given upon receipt, (b) by recognized overnight air courier, freight prepaid,
shall be deemed to have been given on the next business day, {c} by certified mail shall be
deemed to have been given on the third business day after it was deposited in the U.S. mail,
certified and postage prepaid, Notices shall be deemed to have been validly given if given by
cither Redevelopment Agency’s, City’s or Developer’s respective counsel in the manner set forth
above. In any case, in order for such notice, demand, approval, consent or other communication
to be given, the same shall be addressed to the party to be served at said address or at such other
address of which that party may have given notice under the provisions of this Section.

104 General Escrow Provisions, Developer and City agree that this
Agreement shall also constitute instructions to Escrow Holder. In addition, the parties agree to
execute and deliver to Escrow Holder, such reasonable and customary escrow instructions in the
usual form of Escrow Holder for the purpose of consummating the transaction contemplated by
this Agreement; provided, however, that any standard extension provisions in such escrow
instructions shall not apply, and in the event of any conflict or inconsistency between the
provisions of such escrow instructions and the provisions of this Agrecment, the provisions of
this Agreement shall control. Escrow Holder shall perform all customary functions of an escrow
holder to consummate this transaction, including, among other duties, calculation of the
prorations and closing costs required by this Agreement, as well as serving as depository for all
funds, instruments and documents needed for the Close of Escrow. If the requirements relating
to the duties or obligations of Escrow Holder are unacceptable to Escrow Holder, or if Escrow
Holder requires additional instructions, the parties agree to make any deletions, substitutions and
additions, as counsel for City and Developer shall mutually apptove, and which do not materially
alter the terms of this Agreement, Any supplemental instructions shall be signed only as an
accommodation to Escrow Holder and shall not be deemed to modify or amend the rights of City
or Developer, as between City and Developer, unless those signed supplemental instructions
expressly so provide,

10.5 Prorations: Refundable Deposits. Property taxes and assessments on the
Property, and any rents, utilities and maintenance and other income and operating expenses for
the Property, shall be paid by Developer as of Close of Esctow, based on the most current
statements and information available to Escrow Holder, Developer shall be responsible for the
lien of supplemental taxes, if any, assessed pursuant to the provisions of Chapter 3.5
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(commencing with Section 75) of the Revenue and Taxation Code of the State of California for
acts or events occurring on or after Close of Escrow.

10.6 Payment of Costs. Developer shail pay all closing costs, including
without limitation, escrow fees, recording fees, title premiums.

g 10.7 Bscrow Holder Authorized to Complete Documents. 1f necessary, Escrow
Holder is authorized to insert the date Escrow closes as the date of documents conveying
interests therein.

10.8 Recordation of Documents. Upon Close of Escrow, Escrow Holder shall
cause the Grant Deed, and any other recordable instruments to be filed for recordation in the
Office of the San Diego County Recorder. Escrow Holder shall supply Developer and City with
conformed copies of documents submitted for recording.

10.9  Delivery of Documents and Funds. Upon Close of Escrow, Escrow Holder
shall deliver to Developer and to City all documents and funds to which each is entitled and for
whose benefit those documents and funds were delivered to Escrow Holder.

10.10 Performance by Bscrow Holder, Escrow Holder is to be concerned only
with those Sections under this Agreement where Escrow Holder is given instructions to perform
certain acts or with those Sections where escrow holders generally and reasonably would be
expected to act.

10.11 Damage or Destruction: Condemnation. In the event any of the Property
is damaged or destroyed by any casualty or by a partial taking or condemnation under the
provisjons of applicable eminent domain law after the date hereof but prior to the Closing Date,
Developer’s obligations to repair or replace any such damage or destruction shall be in
accordance with the DDA,

10.12 Interpretation. This Agreement shall be construed under the laws of the
State of California in effect at the time of the signing of this Agreement. Each Party
acknowledges that it has been represented by independent counsel in connection with this
Agreement and that this Agreement is the result of negotiations between the parties hereto. Any
uncertainty or ambiguity shall not be construed against City because City’s counsel, as a matter
of convenience or otherwise, prepared this Agreement in its final form.

10.13 Titles, Captions and Sections, Titles and captions are for convenience
only and shall not constitute a portion of this Agreement. References to Section numbers are to
Qections as numbered in this Agreement unless expressly stated otherwise.

10.14 Gender, Etc. As used in this Agreement, masculine, feminine or neuter
gender and the singular or plural number shall each be deemed to include the others where and
when the context so dictates. As used in this Agreement, the terms “including” and “include”
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shall have their most comprehensive meanings and shall be deemed to mean “including, without
limitation” and “include, without limitation,” respectively.

10,15 No Waiver. A waiver by either party of a breach of any of the covenants,
conditions or agreements under this Agreement to be performed by the other party shall not be
construed as a waiver of any succeeding breach of the same or other covenants, agrecments,

wvrestrictions or conditions of this Agreement. e

10.16 Modifications. Any alteration, change or modification of or to this
Agreement, in order to become effective, shall be made in writing and in each instance signed on
behalf of each Party.

10.17 Severability. If any term, provision, condition or covenant of this
Agreement or its application to any party or circumstances shall be held, to any extent, invalid or
unenforceable, the remainder of this Agreement, or the application of the term, provision,
condition or covenant to persons or circumstances other than those as to whom or which it is
held invalid or unenforceable, shall not be affected, and shall be valid and enforceable to the
fullest extent permitted by law.

10.18 Mereer of Prior Agreements and Understandings. This Agreement,
together with the DDA, contains'the entite understanding between the Parties relating to the
transaction contemplated by this Agreement. All prior or contemporaneous agreements (other
than those attached as exhibits to the DDA), understandings, representations and statements, oral
or written, are merged into this Agreement and shall be of no further force.

10,19 Time of Essence. Time is expressly made of the essence with respect to
the performance by City and Developer of each and every obligation and condition of this
Agrcement,

10.20 Counterparts. This Agreement may be signed in multiple counterparts
which, when signed by all parties, shall constitute a binding Agreement.

1021 Exhibits Incorporated by Reference. All exhibits attached to this
Agreement are incorporated into this Agreement by reference.

10.22 Computation of Time. The time in which any act is to be done under this
Agreement is computed by excluding the first day (such as the day Escrow opens), and including
the last day, unless the last day is a holiday or Saturday or Sunday, in which case the time shall
be extended to the next business day.

10.23 Further Actions. FEach party agrees to sign such other and further
instruments and documents and take such other and further actions as may be reasonably
necessary or proper in order to accomplish the intent of this Agreement.
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1024 Preliminary Change of Ownership Report. City shall be fully responsible
for all matters in connection with the filing of a Preliminary Change of Ownership Report in
accordance with the California Revenue and Taxation Code Section 480.3.

10.25 No Recordation. Neither this Agreement nor any memorandum hereof
shall be recorded or filed except for the Memorandum to be recorded pursuant to Section 10.27.

10.26 No Third Party Beneficiaries. This Agreement does not create, and it shall
not be construed as creating, any rights enforceable by any person or entity not a party to this
Agreement except to the extent such person or entity is the beneficiary of any indemnity, waiver
or release contained herein.

1027 Memorandum of Option. Concurrently with the execution of this
Agreement, City and Developer shall execute in a form suitable for recordation a Memorandum
of Option disclosing the grant of the Option to City, and City’s right to purchase the Property
pursuant to this Agreement, such Memorandum of Option to be in the form of Exhibit “C,”
attached hereto.

IN WITNESS WHEREOF, the partics have duly executed this Agreement on the date set
forth next to their respective signatures below.

SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC., a
California corporation, its managing member

Dated: By:

Colton T. Sudberry, President
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CITY OF IMPERIAL BEACH

Dated: By:

Gary Brown
City Manager
APPROVED AS TO FORM e
City Attorney

By:
Jennifer Lyon

KANE, BALLMER & BERKMAN
City Special Counsel

By:
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EXHIBIT “A”

LEGAL DESCRIPTION OF PROPERTY 2

The Tand referred to herein is situated in the State of California, County of San Diego, and described as.
follows: -



EXHIBIT “B”
FORM OF GRANT DEED

OFFICIAL BUSINESS
Document entitled to free
recording per Government Code
Sections 6103 and 27383

City of Imperial Beach

825 Imperial Beach Boulevard
Imperial Beach, California 91932
Attn: City Manager

(Space Above Ling for Recorder’s Use Only)

GRANT DEED

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,
SUDBERRY-PALM AVENUE, LLC, a California limited liability company (“Grantor”) hereby
grants to THE CITY OF IMPERIAL BEACH, a municipal corporation (“Optionee”) the real
property described in the document attached hereto, labeled Exhibit A and incorporated herein
by this reference, subject to all matters of record ( “Property 2”).

This Grant Deed can be executed in one or more counterparts with all counterparts taken
topether constituting a single document.

SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC,, a
California corporation, its managing member

Dated: By:

Colton T. Stdberry, President



CERTIFICATE OF ACCEPTANCE

Putsant to the provisions of Government Code Section 27281, this is to certify that the
interest in real property conveyed by the Grant Deed dated , 20__, from
Sudberry-Palm Avenue, LLC (“Grantor”) to the City of Imperial Beach, a municipal corporation
and/or governmental agency (“Optionee”), is hereby accepted pursuant to the authority conferred Up
by the Imperial Beach City Council on 20 and the Optionee consents to
recordation thereof by its duly authorized officer.

CITY OF IMPERIAL BEACH
Dated: By:
Gary Brown
City Manager
APPROVED AS TO FORM
City Attorney
By:

Jennifer Lyon

KANE, BALLMER & BERKMAN
Special Counsel

By:

Susan Y. Cola



EXHIBIT “A”
LEGAL DESCRIPTION TO GRANT DEED
PROPERTY 2

The land referred to herein is sitated in the State of California, County of San Diego, and described asznz:
follows:




STATE OF CALIFORNIA )
)
COUNTY OF )
On before me, (here insert name and title of
the officer), personally appeared » who proved to me on the

basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to ther within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the petson(s), or
the entity upon behalf of which the person(s) acted, executed the instrument,

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing Section is true and correct,

WITNESS my hand and official seal.

~ Signature (Seal)
STATE OF CALIFORNIA )
)
COUNTY OF )
On before me, (here insert name and title of
the officer), personally appeared , who proved to me on the

basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
‘authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing Section is true and correct.

WITNESS my hand and official seal.

Signature (Seal)




EXHIBIT “C”

FORM OF MEMORANDUM OF OPTION

OFFIGZAL BUSINESS 2124
Document entitled to free recording
per Government Code Section 6103

RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:

CITY OF IMPERIAL BEACH
825 Imperial Beach Boulevard
Imperial Beach, California 91932

Attn: City Manager

ABOVE SPACE FOR RECORDER’S USE ONLY

MEMORANDUM OF OPTION

THIS MEMORANDUM OF OPTION (this “Memorandum™) is made as of

» 2011, by and between Sudberry-Palm Avenue, LLC, a California limited liability

company (“Developer”), and the City of Imperial Beach (“City™). All capitalized terms used and

not otherwise defined in this Memorandum, but defined in the Option Agreement (as defined
below), shall have the same meaning in this Memorandum as in the Option Agreement,

RECITALS

A. Developer and City have entered into that certain Option Agreement For Purchase
of Real Property and Joint Escrow Instructions dated » 201_ (the “Option
Agreement”), pursuant to which Developer has granted to City the option to purchase (“Option)
the real property more particularly described in Exhibit “A” attached hereto, together with ail
improvements thereon (“Property 27).

B. Pursuant to the Option Agreement, the parties now desire to enter into this
Memorandum to provide record notice of the Option Agreement.
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NOW, THEREFORE, in consideration of the foregoing and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged by the parties
hereto, it is hereby agreed as follows:

AGREEMENT

i 1. Option to Purchase. Déveloper hereby grants to Cityihe option to purchase
Property 2 (“Option”) for the price and upon all of the terms and conditions set forth in the
Option Agreement, which Option Agreement is incorporated herein by this reference.

2, Term of Option. Subject to all of the terms and conditions contained in the
Option Agreement, the Option may be exercised at any time after Developer takes title to
Property 2 and ending upon expiration of the Option Term or upon the earlier occurrence of the
Phase 2 Closing (as those capitalized terms are defined in the Option Agreement, upon notice to
Developer as specified in the Option Agreement,

3. Purpose of Memorandum of Option, This Memorandum is prepared for the
purpose of recordation only, and in no way modifies the provisions of the Option Agreement. In
the event that any provisions of this Memorandum are inconsistent with provisions of the Option
Agreement, the provisions in the Option Agreement shall prevail,

4. Govering Law. This Memorandum shall be construed and enforced in
accordance with the laws of the State of California.

5. Counterparts. This Memorandum may be executed by each Party on a separate
signature page, and when the executed signature pages are combined, shall constitute one single
instrument,

IN WITNESS WHEREOF, each of the parties hereto has executed this instrument as of
the date first above written.

[(SIGNATURES ON NEXT PAGE]

[BALANCE OF THIS PAGE INTENTIONALLY EMPTY]
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By:

Dated:

Dated;

APPROVED AS TO FORM
City Attorney

By:
Jennifer Lyon

KANE, BALLMER & BERKMAN

City Special Counsel
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SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC,, a
California corporation, its managing member

By:
Colton T. Sudberry, President
CITY OF IMPERIAL BEACH
By:
Gary Brown
City Manager




EXHIBIT “A”

LEGAL DESCRIPTION OF PROPERTY 2

The land referred to herein is situated in the State of California, County of San Diego, and described as
follows: piehy




STATE OF CALIFORNIA )

)ss.
COUNTY OF SAN DIEGO )
On before me, , a Notary Public,
personally appeared L » Who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/shefthey executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing Section is true and correct. .

WITNESS my hand and official.seal.

Signature (Seal)




STATE OF CALIFORNIA )

)ss.
COUNTY OF SAN DIEGO )
On before me, , a Notary Public,
personally appeared » who proved to me on the basis of

satisfactory evidence to be the per$dfi(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authotized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing Section is true and correct,

WITNESS my hand and official seal.

Signature (Seal)




EXHIBIT “D”

ORM OF INSTRUMENT TERMINATING OPTION

FORM OF INSTRUMENT LEEMIRASESE2

OFFICIAL BUSINESS
Document entitled to free recording
per Government Code Sectioni&103

RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:

CITY OF IMPERIAL BEACH
825 Imperial Beach Boulevard
Imperial Beach, California 91932

Aitn: City Manager

ABOVE SPACE FOR RECORDER'S USE ONLY

INSTRUMENT TERMINATING OPTION

THIS INSTRUMENT TERMINATING OPTION (this “Ipstroment”) 1S made as of
, 2011, by and between Sudberry-Palm Avenuc, 1LLC,a California limited liability
company (“Developet™), and the City of Imperial Beach (“City”). All capitalized terms used and
not otherwise defined in this Memorandum, but defined in the Option Agreement (as defined
below), shall have the same meaning it this Memorandum as in the Option Agreement.

RECITALS
A. Developer and City have entered into that certain Option Agreement For Purchase
of Real Propetty and Joint Escrow Instructions dated , 201_ (the “QOption

Agreement”), pursuant to which Developer has granted to City the option to purchase (“Option”)
the real property more particularly described in Exhibit «A” gttached hereto, together with all
jmprovements thereon {“Property 2.

B. Pursuant to the Option Agreement, a Memorandum of Option was executed and
recorded against Property 2 on , 2011, by Instrument No. © {the
“Memorandum of Option”).

C. Pursuant to the Option Agreement, the Option granted to City was to expire and
be terminated upon the occutrence of certain events (described in the Option Agreement as the
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“Phase 2 Closing™) before , 2015 or upon the expiration of the Option Term -
whichever first occurred.

D. The Phase 2 Closing conditions have occurred priot to the date set forth in Recital
B., above, or the Option Term has expired, and the Parties now desire to enter into this
Instrument Terminating Option to releasc Property 2 from any rights the City may have to
exercise the Option and/provide docurnentation of the termination of the Option Agteement. &

NOW, THEREFORE, in consideration of the foregoing and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged by the parties
hereto, it is hereby agreed as follows:

AGREEMENT
1. The Option Agreement is hereby terminated and of no further force or effect.
2. The Memorandum of Option is heteby terminated and of no further force or
effect.
3. This Instrument shall be construed and enforeed in accordance with the laws of
the State of California.
4, This Instrument may be executed by each party on a separate signature page, and

when the executed signature pages are combined, shall constitute one single instrument.

IN WITNESS WHEREOF, each of the paties hereto has executed this instrument as of
the date first above written.

CITY OF IMPERIAL BEACH

Dated: By:

Gary Brown
City Manager
APPROVED AS TO FORM
City Attorney

By:
Jennifer Lyon

KANE, BALLMER & BERKMAN
City Special Counsel
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By:

Dated:
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SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC., a
California corporation, its managing member

By:

Colton T. Sudberry, President



EXHIBIT “A”

LEGAL DESCRIPTION OF PROPERTY 2

The land referred to herein is situated in the State of California, County of San Diego, and described as
follpys: s




STATE OF CALIFORNIA )

)ss.
COUNTY OF SAN DIEGO )
On before me, , @ Notary Public,
personally appeared , who pro¥ed to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument,

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing Section is true and correct.

WITNESS my hand and official seal.

Signature (Seal)
STATE OF CALIFORNIA )
Jss.
COUNTY OF SAN DIEGO )
On before me, , a Notary Public,
personally appeared » Who proved 10 me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/shefthey executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument,

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoig Section is true and correct.

WITNESS my hand and official seal.

Signature (Seal)




Y

STATE OF CALIFORNIA )

)ss.
COUNTY OF SAN DIEGO )
On before me, » & Notary Public,
personally appeared » who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s)#is/are subscribed to the within
instrument and acknowledged to me that he/she/they cxecuted the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument,

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing Section is true and correct, .

WITNESS my hand and official seal,

Signature (Seal)
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OFFICIAL BUSINESS

Document entitled to free

recording per California Government
Code Section 27383

Recording Requested by and
When Recorded Return to:

CITY OF IMPERIAL BEACH
825 Imperial Beach Boulevard
Imperial Beach, California 91932

Attention: 9™ and Palm Project Manager

SPACE ABOVE THIS LINE FO
RELEASE OF CONSTRUCTIO
[INSERT OR DELETE REFERENCES T0:ASSIGNMEN .

WHEREAS, the CITY OF IMPERIAL BEACH
entered into a Disposition and Development Agreefent witl:SUDBERRY-PALM AVENUE,
LLC, a California limited ty company ($Developer”)-dated ,
20__  (the “DDA™) gilati development'site (the “Site’) in the City of Imperial Beach,
County of San Diegt;"Stite of California described:as set forth in Attachment No, I to the DDA,
for the construction on th&Site o weommercial/refail center (the “Project”) in accordance with
the terms and conditions ¢o n:thiesDDAAny capitalized term not otherwise defined in

i the meanliig set forth £t such term in the DDA; and

=2

Shallika

b s EREAS, pursuant to the DDA and Parcel Map No.
» 20_33:(the “Parcel Map™), the Site has been subdivided into multiple
but not limited to, Parcel “__ * for Parcels « and __ 7 or “Property

», as (mpigéﬁble] described as set forth in the Tegal Description attached to
bit “A” which incorporated herein by this reference (the “Released

SSJINSERT IF APPLIGABL

parcels, incliiding,
1%, or “Property
this Release as
Property™); and

[INSERT IF"?JPPLICABLE] WHEREAS, pursuant to that certain Assignment and
Assumption Agreement dated » Developer has conveyed title to the Released
Property to [INSERT NAME OF ASSIGNEE] (“Assignee”), and has assigned certain rights
and obligations as to the Released Property to Assignee (the “Rights and Obligations™), and
Assignee has assumed the rights and obligations of Developer under the DDA relating to the

Released Property; and
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WHEREAS, pursuant to the DDA, Developer was to construet or cause the construction
of certain improvements (the “Improvements™) on the Site [or the Released Property]; and

WHEREAS, pursuant to Section 324 of the DDA, upon the completion of the
Improvements as required by the DDA, and the request of Developer for Assignee, as
applicable], City is required to issue for recordation a Release of Construction Covenants (this
“Release”) acknowledging the completion of the construction and development required by the
DDA relating to the portion of the Site described in this Release, and releasing certain
obligations and rights of Developer [Assignee, as applicable] and City set forth in the DDA; and

WHEREAS, Developer for Assignee, as applicable]-has coniﬁﬁa}_gd the Improvements
required by the DDA relating to the Site [or the Released-Propeity] as required by the DDA and
has requested that City issue this Release; and .

WHEREAS, City has inspected the Site s
development required by the DDA relating to the Si
satisfactorily completed and now desires to issue this
conditions of the DDA, o

the Released Property] have been
se pursuant to the terms and

1. Any capitali
ascribed to such term in.

ad development of the [Improvements on the Released
m;[Pkasg 2 Improvements] is in substantial compliance
ocumentsifeferred to in the DDA,

2. The “coirs
Property] or [Phase 1 Tnip
with the plans;:diawings an

Developet:‘is:for D
erms of Section 32470f the :

withs

4, rights of theCity pursuant to Section 511 of the DDA providing the City, in
the event of a icured defalt prior to Completion of Improvements for a Property or a Parcel,
the power of termifigtion déseribed in California Civil Code Section 885.010 and authorized by
California Health and:Safety Code Section 33438, to terminate and revest in the City the estate
of the property previo'_y,i'sly conveyed pursuant to the DDA, and to re-enter and take possession of
such property, are hereby extinguished and terminated, and are no longer enforceable or binding

against Developer [and/or Assignee, if applicable], and/or successors and assigns,

5. The issuance and recording of this Release shall cancel and release any rights,
remedies or controls that the Parties would otherwise have or be entitled to exercise under the
DDA with respect to the Property as a result of a default in or breach of any provision thereof
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prior to Completion of the construction and development of the Improvements on the Released
Property, and the respective rights and obligations of the Parties with reference to the Released
Property (or any portion thereof) shall thereafter be limited to those provided by the terms of the
DDA, the Grant Deed, the Agreement Containing Covenants and the Environmental Indemnity
that survive the issuance and recordation of this Release.

1y

IN WITNESS WHEREOF, Citjr has executed this Release as. the date set opposite its
signature. =

CITY OF IMPERTAL, BEACH

Dated:

APPROVED AS TO FORM
City Attorney

By:
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STATE OF CALIFORNIA )

) ss.
COUNTY OF SAN DIEGO )
On before me, , a Notary
Public, personally appeared ... , who proved to me on the

basis of satisfactory evidence to be the person(s) whose name(s) isfare.subscribed to the within
instrument and acknowledged to me that he/she/they executed the.-same in his/her/their
authorized capacity(ics), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrament.

=

I certify under PENALTY OF PERJURY under the 1
foregoing paragraph is true and cotrect,

ayis, of-the State-of, California that the

i,
iy,

WITNESS my hand and official seal,

Signature




EXHIBIT “A”

Legal Description of the Released Property
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PAYMENT AGREEMENT

This Payment Agreement (this “Agreement”) is entered into by and between
SUDBERRY-PALM AVENUE, LLC (“Developer™) and the CITY OF IMPERIAL BEACH, a
municipal corporation (“City”), as of , 20__. In this Agreement, each of the
Developer and the City are sometimes individually referred to as a “Party” and collectively as
the “Parties”. For good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the Parties hereby agree as follows:

RECITALS

A City and Developer have entered into that certain Disposition and Development
Agreement dated » 20__, which is incorporated herein- by this reference (the
“DDA”), concerning the sale to Developer of certain real property described in Exhibit “A”
attached hereto (the “Site”) and its development as a commercial/retail center (the “Project™).
Any capitalized term not otherwise defined in this Agreement shall have the meaning ascribed to
such term in the DDA,

B. Pursuant to Section 219,b. of the DDA, City has agreed to advance for the benefit
of Developer the cost to prepare cettain Public Improvement Plans (the “Public Improvement
Plan Advance™), and Developer has agreed to repay the City for the Public Improvement Plan
Advance, subject to certain conditions.

C. Pursuant fo Section 201 of the DDA, City has agreed to sell the Site to Developer,
and Developer has agreed to pay a purchase price (the “Purchase Price”) equal to: (i) the nominal
sum of $1.00, to be paid upon the Close of Escrow; and (ii) a Participation Component, as
defined in the DDA.

D. The Parties mutually desire to enter into this Agreement to document the
Developer’s obligation to repay the Public Improvement Plan Advance and Developer’s
obligation to pay the Participation Component (collectively, the “Obligations™).

NOW, THEREFORE, City and Developer agree as follows;

1. Public Improvement Plans Advance.

a. Prior to the execution of this Agreement, City has entered into that
cerfain Professional Services Agreement for Civil Engineering Consultant Services dated June
> 2011 (the “Architecture/Engineeting Agreement”) with Project Design Consultants (the
“Architect/Engineer’), which is incorporated herein by this reference, and has paid the sum of
$206,575 (the “Public Improvement Plans Advance”) to Architect/Engineer for the preparation
of plans for the Public Improvements pursuant to the Architecture/Engineering Agreement,
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b. Subject to this Payment Agreement, City hereby assigns to Developer and
Developer hereby accepts all of City’s rights and interest in, under and to the
Architecture/Engineering Agreement and all plans and specifications, shop drawings, working
drawings, amendments, modifications, changes, supplements, general conditions and addenda
thereto (collectively "Plans and Specifications") heretofore or hereafter prepared by the
Axchitect/Engineer for or on behalf of City in connection with the Public Improvements.
Notwithstanding the foregoing, in the event of a default by Developer as described in Section 16
of this Payment Agreement, that is not cured by Developer within the time provided in Section
16 of this Payment Agreement, all rights to the Architecture and Engineering Agreement and the
Plans and Specifications hereby assigned to Developer shall revert to and revest in City, and City
shall have the right, without any further consent of or consideration to Developer, to use the
Plans and Specifications as City may determine, in City’s sole and absolute discretion,

c. Subject to the last sentence of paragraph b., above, this assignment
("Assignment") constitutes a present and absolute assignment to Developer as of the Effective
Date. City represents and warrants to Developer, as of the Effective Date, that, to the actual
knowledge of City: (i) the Architecture/Engineering Agreement is in full force and effect and is
enforceable in accordance with its terms and no default, or event which would constitute a
defanlt after notice or the passage of time, or both, éxists with respect to the
Architecture/Engineering Agreement; (i) all copies of the Architecture/Engineering Agreement
and Plans and Specifications delivered to Developer are complete and correct copies; and (iii)
City has not assigned any of its rights under the Architecture/Engineering Agreement or with
respect to the Plans and Specifications.

. d. The attached Consent, executed by the Architect/Engineer, confirming that
City has paid in full for the Plans and Specifications, and consenting to this Assignment, is
incorporated herein by this reference

e. Developer shall reimburse City for the Public Improvement Plans
Advance concurrently with the Phase 2 Closing. Any portion of the Public Improvement Plans
Advance not paid to City upon the Phase 2 Closing shall bear simple interest at the rate of ten
percent (10%) per annum until paid,

f. In the event the Phase 2 Closing fails to occur when and as required by
Section 220 of the DDA, and title in Property 2 revests in City as the result of the exercise of the
Option or otherwise, Developer shall assign and release to City all of Developer’s rights in and
to the Architecture/Engineeting Agreement and the Plans and Specifications by executing and
delivering fo City an “Assignment and Release” in the form attached to this Payment Agreement
as Exhibit “B”. Upon the revesting of title in Propetty 2 to the City and the execution and
delivery of the “Assignment and Release”, the obligation to reimburse City for the Public
Improvement Plans Advance shall be deemed paid in full.

g Developer’s obligation to perform its obligations pursuant to this Payment
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Agreement and reimburse City for the Public Improvement Plan Advance with interest as
provided in this Section I, shall be secured by the City Deed of Trust (in the form of Attachment
No. 16 to the DDA).

2, Payment of Participation Component of Purchase Price.

a. Developer shall pay to City the Participation Component of the Purchase
Price,

b. The Participation Component shall be in an amount equal to one and one-
half percent (1.5%) of the gross sales price from the first arm’s-length sale of each Parcel or
Parcels of the Site by Developer, in any number of transactions over any period of time (each
such transaction being referred to herein as a “Sale”), if any, excluding; (i) the sale of Parcel “A”
if Developer assigns and sells Parcel “A” to the Approved Parcel “A” Assignee pursuant to an
Assignment and Assumption Agreement approved by City; and (ii) the sale of Parcel “F” if
Developer assigns and sells Parcel “F” to the Approved Parcel “F” Assignee pursuant to an
Assignment and Assumption Agreement approved by City. In the event Developer constructs
vertical improvements on Parcel “F* and subsequently sells or leases Parcel “F”, the gross sales
price from such sale shall be subject to the 1.5% Participation Component.

C. For purposes of this Payment Agreement, the term “arm’s length sale”
shall mean a transaction in which Developer and the buyer act independently and have no
relationship to each other, as reasonably determined by the City Manager.

d. For purposes of this Payment Agreement, the term “gross sales price”
shall mean all compensation payable to Developer for the Sale, directly or indirectly,

e. Developer shall pay the Participation Component concurrently with the
close of escrow with respect to each Sale. Any portion of the Participation Component not paid
to City upon the close of escrow with respect to any Sale shall bear simple interest at the rate of
ten percent (10%) per annum until paid.

f. Developer’s obligation to pay City the Participation Component of the
Purchase Price shall be secured by the City Deed of Trust (in the form of Attachment No, 16 to
the DDA),

3. Purpose of Payment Agreement. This Agreement is prepared for the purpose of
evidencing certain Obligations of the Developer to City pursuant to the DDA, and in no way
modifies or amends the provisions of the DDA. In the event that any provisions of this
Agreement are inconsistent with provisions of the DDA, the provisions in the DDA shall prevail,

4, Governing Law. This Agreement shall be construed and enforced in accordance
with the laws of the State of California,
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5. Counterparts. This Agreement may be executed by each party on a separate
signature page, and when the executed signature pages are combined, shall constitute one single

instrument

6. Where and How Payable, This Payment Agreement is payable at the principal
office of the City, 825 Imperial Beach Boulevard, Imperial Beach, California 91932, or at such
other place as the holder hereof may inform the Developer in writing, in lawful money of the

United States,

7. Security. This Payment Agreement shall be secured by the City Deed of Trust (in
the form of Attachment No. 16 to the DDA). The City Deed of Trust shall be recorded against
the Site. Provided, however, that the lien of the City Deed of Trust shall be reconveyed and
released as to portions of the Site, as follows: (a) upon conveyance of Parcel “A” to the
Approved Parcel “A” Assignee in accordance with the DDA, the lien of the City Deed of Trust
shall be released from Parcel “A”; (b) upon the occurtence of the “Phase 2 Closing” in
accordance with the DDA and conveyance of Parcel “F” to the Approved Parcel “F” Assignee in
accordance with the DDA, if any, the lien of the City Deed of Trust shall be released from Parcel
“F”; and (c) upon the sale of any Parcel of the Site not including Parcel “A” or Parcel “F** and
payment to the City of the Participation Component relating to such Parcel, the lien of the City
Deed of Trust shall be released from such Parcel (except that if Developer constructs vertical
improvements on Parcel “F” and subsequently sells or leases Parcel “F”, the lien of the City
Deed of Trust shall be released from Parcel “F” upon the sale of Parcel “F* and payment to the
City of the Participation Component relating to Parcel “F*).

8. Interest. Except as provided in Section 1.(e) and Section 2.(¢), above, the
Obligations shall not bear interest,

9, Payments. Except as provided in Section 10, below, the Obligations under this
Payment Agreement shall be due and payable or deemed paid in full as provided in Sections 1
and 2 of this Agreement, respectively, Any portion of the Obligation not paid in full on the date
that is fifty-five (55) years after the Effoctive Date of the DDA shall be deemed paid in full.

10.  Due Upon Event of Acceleration. The entire unpaid principal balance of this
Payment Agreement and any accrued but unpaid interest shall be due and payable in full
immediately upon the occurrence of either of the following events of acceleration:

(a) if the Site or any portion thereof or interest therein is sold, transferred,
assigned or refinanced, without the prior written approval of the City, except as otherwise
permifted in this Payment Agreement; or

(b)  if there is a default by the Developer under the terms of the DDA, this
Payment Agreement, the City Deed of Trust, or the Agreement Containing Covenants, which is
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not cured within the respective time period provided herein and therein (except that Developer
shall have no obligation to reimburse the City for the Public Improvement Plans Advance in the
event of a default due to the failure of the Phase 2 Closing to occur when and as required by
Section 220 of the DDA, where title to Property 2 revests in City as the result of the exercise of
the Option or otherwise).

11. Application of Payments, All payments to the City shall be applied first to
interest, then to reduce the principal amount owed.

12.  Transfers.

(@  Prior to the satisfaction in full of the Obligations evidenced by this
Payment Agreement, Developer shall not assign or attempt to assign the DDA or any interest
therein, nor make any total or partial sale, transfer, conveyance or assignment of the whole or
any part of the Site, the Improvements thereon, or any portion thereof or interest therein (referred
to hereinafter as a “Transfer”), without prior written approval of the City, except as otherwise
permitted in the DDA,

(b) In the absence of specific written agreement by the City, no unauthorized
Transfer, or approval thereof by the City, shall be deemed to relieve the Developer or any other
party from any Obligations under this Payment Agreement,

(¢)  In the event of a Transfer prior to the time the Obligations are satisfied in
full without the prior written consent of the City, the remaining principal balance of the
Obligations shall be immediately due and payable.

13, Limited Recourse. Subject to the provisions and limitations of this Section 13,
the Obligations under this Payment Agreement are the non-recourse obligations of the
Developer. Developer and any member of Developer’s limited liability company shall not have
any personal liability for the Obligations, except as provided in this Section 13. The sole
recourse of City shall be the exercise of its rights against the Site and any related security for the
Obligations. Provided, however, that the foregoing shall not (a) constitute a waiver of any
Obligation evidenced by this Payment Agreement or the City Deed of Trust; (b) limit the right of
the City to name Developer as a party defendant in any action or suit for judicial foreclosure and
sale under this Payment Agreement and the City Deed of Trust or any action or proceeding
hereunder so long as no judgment in the nature of a deficiency judgment shall be asked for or
taken against Developer; (c) release or impair this Payment Agreement or the City Deed of
Trust; (d) prevent or in any way hinder City from exercising, or constitute a defense, an
affirmative defense, a counterclaim, or other basis for relief in respect of the exercise of, any
other remedy against the mortgaged property or any other instrument securing the Payment
Agreement or as prescribed by law or in equity in case of default; (e) prevent or in any way
hinder City from exercising, or constitute a defense, an affirmative defense, a counterclaim, or
other basis for relief in respect of the exercise of, its remedies in respect of any deposits,
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insurance proceeds, condemnation awards or other monies or other collateral or letters of credit
securing the Payment Agreement; (f) relieve Developer of any of its obligations under any
indemnity delivered by Developer to City; or (g) affect in any way the validity of any guarantee
or indemnity from any person of all or any of the obligations evidenced and secured by this
Payment Agreement and the City Deed of Trust. The foregoing provisions of this paragtaph are
limited by the provision that in the event of the occurrence of a default, Developer and its
successors and assigns shall have personal liability hereunder for any deficiency judgment, but
only if and to the extent Developer, its principals, shareholders, partners or its successors and
assigns received rentals, other revenues, or other payments or proceeds in respect of the
mortgaged property after the occurrence of such default, which rentals, other revenues, or other
payments or proceeds have not been used for the payment of ordinary and reasonable operating
expenses of the mortgaged property, ordinary and reasonable capital improvements to the
mortgaged property, debt service, real estate taxes in respect of the mortgaged property and basic
management fees, but not incentive fees, payable to an entity or person unaffiliated with
Developer in connection with the operation of the mortgaged property, which are then due and
payable. Notwithstanding the first sentence of this paragraph, City may recover directly from
Developer or from any other party:

(@)  any damages, costs and expenses incurred by City as a result of fraud or
any criminal act or acts of Developer or any member, partner, shareholder, officer, director or
employee of Developer, or of any member or general or limited partner of Developer, or of any
general or limited partner of such member or general or limited partner;

(b}  any damages, costs and expenses incurred by City as a result of any
misapproptiation of funds provided to pay Acquisition and Development Costs, as described in
the DDA, rents and revenues from the operation of the Project, or proceeds of insurance policies
or condemnation proceeds;

- (¢} any and all amounts owing by Developer pursuant to any indemnity set
forth in the DDA, including but not limited to the indemnification regarding Hazardous
Substances, and

(d)  all court costs and aftorneys' fees reasonably incurred in enforcing or
collecting upon any of the foregoing exceptions (provided that City shall pay Developer's
reasonable court costs and attorneys' fees if Developer is the prevailing party in any such
enforcement or collection action).

14, Waivers. Developer waives presentment for payment, demand, protest, and
notices of dishonor and of protest; the benefits of all waivable exemptions; and all defenses and
pleas on the ground of any extension or extensions of the time of payment or of any due date
under this Payment Agreement, in whole or in part, whether before or after maturity and with or
without notice. Developer hereby agrees to pay all costs and expenses, including reasonable
attorney's fees, which may be incurred by the holder hereof, in the enforcement of this Payment
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Agreement, the City Deed of Trust or any term or provision of either thereof.

15.  Exercise of Rights and Remedies. Upon the failure of Developer to perform or

observe any other term or provision of this Payment Agreement, upon any event of acceleration
described in this Payment Agreement, or upon the occurtence of any other event of default under
the terms of the City Deed of Trust, the DDA or the Agreement Containing Covenants, the
holder may exercise its rights or remedies heteunder or thereunder.

16. Defaults,

(8  Subject to Force Majeure Delay as defined in the DDA, and subject to the
further provisions of this Section 16, failure or delay by Developer to perform or to comply with
any material term or provision of this Payment Agreement, the City Deed of Trust, the DDA or
the Agreement Containing Covenants, constitutes a default under this Payment Agreement.

(b)  City shall give written notice of default to Developer, specifying the
default complained of by the City. Delay in giving such notice shall not constitute a waiver of
any default nor shall it change the time of default.

(c)  Any failures or delays by City in asserting any of its rights and remedies
as to any default shall not operate as a waiver of any default or of any such rights or remedies.
Delays by City in asserting any of its rights and remedies shall not deprive City of its right to
institute and maintain any actions or proceedings which it may deem necessary to protect, assert,
or enforce any such rights or remedies,

(d)  If a monetary event of default occurs under the terms of this Payment
Agreement or the City Deed of Trust, prior to exercising any remedies hereunder or thereunder
City shall give Developer written notice of such default, Developer shall have a reasonable
period of time after such notice is given within which to cure the default prior to exercise of
remedies by City under this Payment Agreement and/or the City Deed of Trust. In no event shall
City be precluded from exercising remedies if its security becomes or is about to become
materially impaired by any failure to cure a default or the default is not cured within ten (10)
calendar days after the notice of default is received or deemed received.

(e  Ifanon-monetary event of default occurs under the terms of the DDA, this
Payment Agreement, the City Deed of Trust, the Agreement Containing Covenants or any
document implementing the DDA, prior to exercising any remedies hereunder or thereunder,
City shall give Developer notice of such default. If the default is reasonably capable of being
cured within thirty (30) calendar days after such notice is received or deemed received,
Developer shall have such period to effect a cure prior to exercise of remedies by the City under
the DDA, the Agreement Containing Covenants, this Payment Agreement and/or the City Deed
of Trust. If the default is such that it is not reasonably capable of being cured within thirty (30)
days, and Developer (i) initiates corrective action within said period, and (i) diligently and in
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good faith works to effect a cure as soon as possible, then Developer shall have such additional
time as is reasonably necessary fo cure the default prior to exercise of any remedies by City. In
no event shall City be precluded from exercising remedies if its security becomes or is about to
become materially jeopardized by any failure fo cure a default or the default is not cured within
one hundred eighty (180) days afler the notice of default is received or deemed received,

6 Any notice of default that is transmitted by electronic facsimile
transmission followed by delivery of a “hard” copy, shall be deemed delivered upon its
transmission; any notice of default that is personally delivered (including by means of
professional messenger service, courier service such as United Parcel Service or Federal Express,
or by U.S. Postal Service), shall be deemed received on the documented date of receipt by
Developer; and any notice of default that is sent by registered or certified mail, postage prepaid,
return receipt required shall be deemed received on the date of receipt thereof,

(8)  Developer shall pay all costs and expenses reasonably incwrred by City,
including without limitation, court costs and attorneys' fees, in enforcing or collecting upon this
Payment Agreement (provided that City shall pay Developer's reasonable court costs and
attorneys' fees if Developer is the prevailing party in any such enforcement or collection action).
Until such costs and expenses are paid, they shall be added to the principal amount of this
Payment Agreement, with interest at the rate specified in Sections 1 and 2 of this Payment
Agreement, respectively.

17. Partial Invalidity. If the rights created by this Payment Agreement shall be held by a
court of competent jurisdiction to be invalid or unenforceable as to any part of the obligations
described herein, the remaining obligations shall be completely performed and paid.

18. Approvals. In any approval, consent or other determination by the Parties required
under this Payment Agreement, the Parties shall act reasonably and in good faith,

19, Right to Prepay, Developer shall have the right to prepay the Obligations
evidenced by this Payment Agreement, or any part thereof, without penalty. '

IN WITNESS WHEREOQF the Parties have executed this Payment Agreement as of the
day and year set forth above,

[SIGNATURES APPEAR ON NEXT PAGE]
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Dated:

Dated:

APPROVED AS TO FORM
City Attorney

By:

Jennifer Lyon

KANE, BALLMER & BERKMAN

Special Counsel

By:

Exhibits

“A”  Legal Description of Site

SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC,, a
California corporation, its managing member

By:
Colton T. Sudberry, President

CITY OF IMPERIAL BEACH

By:

Gary Brown
City Manager

“B”  Form of Assignment and Release
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ATTACHMENT NO. 16
CITY DEED OF TRUST
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OFFICIAL BUSINESS
Document entitled to free
recording per Government Code
Sections 6103 and 27383

City of Imperial Beach
825 Imperial Beach Boulevard
Imperial Beach, California 91932

Attn: City Manager

(Space Above Line for Recordet’s Use Only)

DEED OF TRUST,
SECURITY AGREEMENT AND FIXTURE FILING
(WITH ASSIGNMENT OF RENTS)

This Deed of Trust, Security Agreement and Fixture Filing (With Assignment of Rents) is
made as of » 20__ by Sudberry-Palm Avenue, LLC, a California limited liability
company (in this Deed of Trust referred to as “Trustor”) whose address is c/o Sudberry
Properties, 5465 Morchouse Drive, Suite 260, San Diego, California 92121 to Chicago Title
Company (in this Deed of Trust called “Trustee”), for the benefit of the City of Imperial Beach, a
municipal corporation (in this Deed of Trust called “Beneficiary™), whose address is 825 Imperial
Beach Boulevard, Imperial Beach, California 91932, in accordance with that certain Disposition
and Development Agreement (the “DDA”) dated as of by and between Trustor
(“Developer” therein™) and Beneficiary (“City” therein).

Witnesseth: That Trustor IRREVOCABLY GRANTS, TRANSFERS AND ASSIGNS to
Trustee, its successors and assigns, in Trust, with POWER OF SALE TOGETHER WITH
RIGHT OF ENTRY AND POSSESSION, all right, title and interest of Trustor, whether now
owned or hereafter acquired, in and to the following property (the “Trust Estate®):

(@)  That certain real property in the City of Imperial Beach, County of
San Diego, State of California more particularly described in Exhibit “A* attached hereto and by
this reference made a part hereof (such interest in real property is hereafter referred to as the
“Subject Property™);

(b)  All buildings, structures and other improvements now or in the
future located or to be constructed on the Subject Property (the “Improvements®);

(¢)  all tenements, hereditaments, appurtenances, privileges, franchises
and other rights and interests now or in the future benefitting or otherwise relating to the Subject
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Property or the Improvements, including easements, rights-of-way and development rights (the
“Appurtenances”).  (The Appurtenances, together with the Subject Property and the
Improvements, are hereafter referred to as the “Real Property™);

(d)  subject to the assignment to Beneficiary set forth in Paragraph 4
below, all rents, issues, income, revenues, royalties and profits now or in the future payable with
respect to or otherwisc derived from the Trust Estate or the ownership, use, management,
operation leasing or occupancy of the Trust Estate, including those past due and unpaid (the .
“Rents™);

(e)  all present and future right, title and interest of Trustor in and to all
inventory, equipment, fixtures and other goods (as those terms are defined in Division 9 of the
California Uniform Commercial Code (the “UCC™), and whether existing now or in the future)
now or in the future located at, upon or about, or affixed or attached to or installed in, the Real
Property, or used or to be used in connection with or otherwise relating to the Real Property or
the ownership, use, development, construction, maintenance, management, operation, marketing,
leasing or occupancy of the Real Property, including furniture, furnishings, theater equipment,
seating, machinery, appliances, building materials and supplies, generators, boilers, furnaces,
water tanks, heating ventilating and air conditioning equipment and all other types of tangible
personal property of any kind or nature, and all accessories, additions, attachments, parts,
proceeds, products, repairs, replacements and substitutions of or to any of such property, but not
including personal property that is donated to Trustor (the “Goods,” and together with the Real
Propetty, the “Property”); and

(f) all present and future right, title and interest of Trustor in and to all
accounts, general intangibles, chattel paper, deposit accounts, money, instruments and documents
(as those tetms are defined in the UCC) and all other agreements, obligations, rights and written
material (in each case whether existing now or in the future) now or in the future relating to or
otherwise arising in connection with or derived from the Property or any other part of the Trust
Estate or the ownership, use, development, construction, maintenance, management, operation,
marketing, leasing, occupancy, sale or financing of the propety or any other part of the Trust
Estate, including (to the extent applicable to the Property or any other portion of the Trust Estate)
(i) permits, approvals and other governmental authorizations, (ii) improvement plans and
specifications and architectural drawings, (iii) agreements with contractors, subcontractors,
suppliers, project managers, supervisors, designers, architects, engineers, sales agents, leasing
agents, consultants and property managers, (iv) takeout, refinancing and permanent loan
commitments, (v) warranties, guaranties, indemnities and insurance policies, together with
insurance payments and uneatned insurance premiums, (vi) claims, demands, awards,
settlements, and other payments arising or resulting from or otherwise relating to any insurance
or any loss or destruction of, injuty or damage to, trespass on or taking, condemnation (or
conveyance in lieu of condemnation) or public use of any of the Property, (vii) license
agreements, service and maintenance agreements, purchase and sale agreements and purchase
options, together with advance payments, security deposits and other amounts paid to or
deposited with Trustor under any such agreements, (viii) reserves, deposits, bonds, deferred
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payments, refunds, rebates, discounts, cost savings, escrow proceeds, sale proceeds and other
rights to the payment of money, trade names, trademarks, goodwill and all other types on
intangible personal property of any kind or nature, and (ix) all supplements, modifications,
amendments, renewals, extensions, proceeds, replacements and substitutions of or to any of such
property (the “Intangibles™).

Trustor further grants to Trustee and Beneficiary, pursuant to the UCC, a security interest
in all present and future right, title and interest of Trustor in and to all Goods and Intangibles and
all of the Trust Estates described above in which a security interest may be created under the
UCC (collectively, the “Personal Property™). This Deed of Trust constitutes a security agreement
under the UCC, conveying a security interest in the Personal Property to Trustee and Beneficiary.,
Trustee and Beneficiary shall have, in addition to all rights and remedies provided in this Deed of
Trust, all the rights and remedies of a “secured party” under the UCC and other applicable
California law. Trustor covenants and agrees that this Deed of Trust constitutes a fixture filing
under Section 9334 and 9502(b) of the UCC.

FOR THE PURPOSE OF SECURING, in such order of priority as Beneficiary may
elect, the following:

(1) Due, prompt and complete observance, petformance and discharge of each and
every condition, obligation, covenant and agreement contained in this Deed of Trust or
contained in that certain Payment Agreement executed by Trustor (referred to as the
“Developer” therein) as of the same date as this Deed of Trust (the “Payment
Agreement”), as the same may be modified, amended, extended or converted after the
date of this Deed of Trust, and if and when executed by Trustor, any agreement or
promissory note that amends, restates and replaces the Payment Agreement (any
capitalized term not otherwise defined in this Deed of Trust shall have the meaning
ascribed to such term in the Payment Agreement); and

(2)  Payment of indebtedness of the Trustor to the Beneficiary in an original principal
amount equal to one and one-half percent (1.5%) of the gross sales proceeds of any sale
of the Property, according to the terms of the Payment Agreement.

The obligations under the Payment Agreement (collectively, referred to as the “Secured
Obligations™) and all of their tetms are incorporated in this Deed of Trust by this reference, and
this conveyance shall secure any and all extensions, amendments, modifications or renewals
however evidenced, and additional advances evidenced by any promissory note reciting that it is
secured by this Deed of Trust.

AND TO PROTECT THE SECURITY OF THIS DEED OF TRUST, TRUSTOR
COVENANTS AND AGREES:
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1. That Trustor shall pay the obligations set forth in the Payment Agreement and any
other instrument secured by this Deed of Trust at the time and in the manner provided in the
Payment Agreement or such instrument.

2. That Trustor shall not permit or suffer the use of any of the Property for any
purpose other than the use for which the same was intended at the time this Deed of Trust was
executed,

3. That the Secured Obligations are incorporated in and made a part of the Deed of
Trust. Upon default of a Secured Obligation, and after the giving of notice and the expiration of
any applicable cure period, the Beneficiary, at its option, may declare the whole of the
indebtedness secured by this Deed of Trust to be due and payable.

4, That all rents, profits and income from the Property covered by this Deed of Trust
are by this Deed of Trust assigned to the Beneficiary, subject to the below-described license in
favor of Trustor, for the purpose of discharging the debt secured by this Deed of Trust,
Pertnission is by this Deed of Trust given to Trustor so long as no default exists under this Deed
of Trust, after the giving of notice and the expiration of any applicable cure period, to collect
such rents, profits and income,

5. That upon default under this Deed of Trust or under the Payment Agreement
secured by this Deed of Trust, and after the giving of notice and the expitation of any applicable
cure period, Beneficiary shall be entitled to the appointment of a receiver by any court having
jurisdiction, without notice, to take possession and protect the Property and operate the same and
collect the rents, profits and income from the Property.

6. That Trustor will keep the improvements now existing or hereafter erected on the
Property insured against loss by fire and such other hazards, casualties, and contingencies as may
reasonably be required in writing from time to time by the Beneficiary, and all such insurance
shall be evidenced by standard fire and extended coverage insurance policy or policies. In no
event shall the amounts of coverage be less than 100 percent of the insurable value of the
Property. Such policies shall be endorsed with standard mortgagee clause with loss payable to
the Beneficiary and certificates thercof shall be deposited with the Beneficiary. Unless approved
otherwise in writing by the City Manager, or his or her designee, Trustor shall maintain insurance
as requited by Exhibit B to this Deed of Trust, which is incorporated in this Deed of Trust by this
reference,

7. To pay, at least 10 days before delinquency, any taxes and assessments affecting
the Property; to pay, when due, all encumbrances, charges and liens, with interest, on the
Propetty or any part thereof which appear to be prior o superior hereto; and to pay all costs, fees,
and expenses of this Trust, Notwithstanding anything to the contrary contained in this Deed of
Trust, Trustor shall not be required to pay and discharge any such tax, assessment, charge or levy
so long as Trustor is contesting its legality in good faith and by appropriate proceedings, and
Trustor has adequate funds to pay any liabilities contested pursuant to this Section 7.
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8. To keep the Property in good condition and repair, subject to ordinary wear and
tear, casualty and condemnation, not to remove or demolish any buildings on the Property; to
complete or restore promptly and in good and workmanlike manner any building located on the
Property which may be constructed, damaged, or destroyed and to pay when due all claims for
labor performed and materials furnished (subject to Trustor’s right to contest the validity of any
such claims); to comply with all laws affecting the Property or requiring any alterations or
improvements to be made on the Property (subject to Trustor's right to contest the validity or
applicability of laws or regulations); not to commit or permit waste; not to commit, suffer or
permit any act upon the Property in violation of law and/or covenants, conditions and/or
restrictions affecting the Property; not to permit or suffer any material alteration of or addition to
the buildings or improvements constructed in or upon the Property after the date of this Deed of
Trust without the consent of the Beneficiary.

9. To appear in and defend any action or proceeding purporting to affect the security
of this Deed of Trust or the rights or powers of Beneficiaty or Trustee, and to pay all costs and
expenses, including cost of evidence of title and reasonable attorney's fees in a reasonable sum,
in any such action or proceeding in which Beneficiary or Trustee may appear.

10.  Should Trustor fail, after the giving of notice and the expiration of any applicable
cure period, to make any payment or do any act as provided in this Deed of Trust, then
Beneficiary or Trustee, but without obligation to do so, and without notice to or demand upon
Trustor, and without releasing Trustor from any obligations, may make or do the same in such
manner and to such extent as either may deem necessary to protect the security of this Deed of
Trust. Following default, after the giving of notice and the expiration of any applicable cure
period, Beneficiary or Trustee being authorized to enter upon the Property for such purposes,
may commence, appear in and/or defend any action or proceeding purporting to affect the
security hereof or the rights or powers of Beneficiary or Trustee; may pay, purchase, contest, or
compromise any encumbrance, charge, or lien which in the Jjudgment of either appears to be prior
or superior hereto; and, in exercising any such powers, may pay necessary expenses, employ
counsel, and pay reasonable fees.

I1.  Beneficiary shall have the right to pay fire and other property insurance premiums
when due should Trustor fail to make any required premium payments. All such payments made
by the Beneficiary shall be added to the indebtedness and obligations secured by this Deed of
Trust,

12. To pay immediately and without demand all sums so expended by Beneficiary or
Trustee, under permission given under this Deed of Trust, with interest from date of expenditure
at the highest non-usurious rate of interest permitted by law,

13, That upon the failure of Trustor, after the giving of notice and the expiration of
any applicable cure period, to keep and perform all the covenants, conditions, and agreements of
the Payment Agreement, the entire indebtedness evidenced by the Payment Agreement and any
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other instrument secured by this Deed of Trust shall at the option of the Beneficiary of this Deed
of Trust become due and payable, regardless of anything to the contrary that is contained in this
Deed of Trust.

14, Except for any Permitted Deed of Trust approved by Beneficiary as provided in
the DDA, which Permitted Deed of Trust shall be senior in priority to this Deed of Trust, Trustor
further covenants that it will not voluntarily create, suffer, or permit to be created against the
Property any lien or liens except as authorized by Beneficiary in accordance with the DDA, and
further that Trustor will keep and maintain the property free from the claims of all persons
supplying labor or materials which will enter into the construction of any and all buildings now
being erected or to be erected on said premises. Notwithstanding anything to the contrary
contained in this Deed of Trust, Trustor shall not be obligated to pay any claims for labor,
materials or services which Trustor in good faith disputes and is diligently contesting, provided
that Trustor shall, at Beneficiary's written request, within thirty (30) days after written request
from Beneficiary following the filing of any claim or lien (but in any event, and without any
requirement that Beneficiary must first provide a written request, prior to foreclosure) record in
the Office of the County Recorder of San Diego County, a surety bond in the amount of such
claim item to protect against a claim of lien, or provide such other security reasonably
satisfactory to Beneficiary. :

15, That any and all improvements made or about to be made upon the premises
covered by the Deed of Trust, and all plans and specifications, comply with all applicable
municipal ordinances and regulations and all other applicable regulations made or promulgated,
now or hereafter, by lawful authority, and that the satme will upon completion comply with all
such municipal ordinances and regulations and with the rules of the applicable fire rating or
inspection organization, bureau, association or office.

16.  Trustor agrees to pay to Beneficiary or 1o the authorized loan servicing
representative of the Beneficiary a reasonable charge for providing a statement regarding the
obligation secured by this Deed of Trust as provided by Section 2954, Article 2, Chapter 2 Title
14, Division 3, of the California Civil Code.

IT IS MUTUALLY AGREED THAT:

17, Should the Property or any part of the Property be taken or damaged by reason of
any public improvement or condemnation proceeding, or damaged by fire, or earthquake, or in
any other manner, subject to the rights of any beneficiary of a deed of trust senior in priority to
this Deed of Trust (“Senior Lender”), Beneficiary shall be entitled to all compensation, awards,
and other payments or relief which are not used to reconstruct, restore or otherwise improve the
property or part thereof that was taken or damaged, and shall be entitled at its option to
commence, appear in and prosecute in its own name, any action or proceedings, or to make any
compromise or settlement, in connection with such taking or damage. Subject to the rights of
any Senior Lender, all such compensation, awards, damages, rights of action and proceeds which
are not used to reconstruct, restore or otherwise improve the Property or patt of the Property that
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was taken or damaged, including the proceeds of any policies of fire and other insurance
affecting the Property, are by this Deed of Trust assigned to Beneficiary. After deducting all its
expenses, including reasonable attorney's fees, the balance of the proceeds which are not used to
reconstruct, restore or otherwise improve the Property or part of the Property that was taken or
damaged, shall be applied to the amount due under the Payment Agreement. No amount applied
to the reduction of the principal shall relieve the Trustor from making payments as required by
the Payment Agreement.

18.  Upon default by Trustor in making any payments provided for in this Deed of
Trust or upon default by Trustor in making any payment required in the Payment Agreement, or
if Trustor shall fail to perform any covenant or agreement in this Deed of Trust within 30 days
after written demand by Beneficiary (or, in the event that more than 30 days is reasonably
required to cure such default, should Trustor fail to promptly commence such cure, and diligently
prosecute same fo completion), after the giving of notice and the expiration of any applicable
cure period, Beneficiary may declare all sums secured by this Deed of Trust immediately due and
payable by delivery to Trustee of written declaration of default and demand for sale, and of
written notice of default and of election to cause the Property to be sold, which notice Trustee
shall cause to be duly filed for record and Beneficiary may foreclose this Deed of Trust.
Beneficiary shall also deposit with Trustee this Deed of Trust, any instruments and documents
secured by this Deed of Trust and all documents evidencing expenditures secured by this Deed of
Trust,

19.  After the lapse of such time as may then be required by law following the
recordation of said notice of default, and notice of sale having been given as then required by
law, Trustee, without demand on Trustor, shall sell the Property at the time and place fixed by it
in said notice of sale, either as a whole or in separate parcels, and in such order as it may
determine at public auction to the highest bidder for cash in lawful money of the United States,
payable at time of sale. Trustee may postpone sale of all or any portion of the Property by public
announcement at the time and place of sale, and from time to time thereafter may postpone the
sale by public announcement at the time and place of sale, and from time to time thereafter may
postpone the sale by public announcement at the time fixed by the preceding postponement,
Trustee shall deliver to the purchaser its deed conveying the property so sold, but without any
covenant or warranty, express ot implied. The recitals in the deed of any matters or facts shall be
conclusive proof of the truthfulness thereof. Any person, including Trustor, Trustee or
Beneficiary, may purchase at the sale. The Trustee shall apply the proceeds of sale to payment of
(1) the expenses of such sale, together with the reasonable expenses of this frust including in this
Deed of Trust reasonable Trustee's fees or attorney's fees for conducting the sale, and the actual
cost of publishing, recording, mailing and posting notice of the sale; (2) the cost of any search
and/or other evidence of title procured in connection with such sale and revenue stamps on
Trustee's Deed; (3) all sums expended under the terms hereof, not then repaid, with accrued
interest at the highest rate of interest permitted by law to be paid to Beneficiary; (4) all other
sums then secured by this Deed of Trust; and (5) the remainder, if any, to the person or persons
legally entitled thereto,
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20.  Beneficiary may from time to time substitute a successor or successors to any
Trustee named in this Deed of Trust or acting under this Deed of Trust to execute this Trust.
Upon such appointment, and without conveyance to the successor trustee, the latter shall be
vested with all title, powers, and duties conferred upon any Trustee in this Deed of Trust named
or acting under this Deed of Trust. Each such appointment and substitution shall be made by
written instrument executed by Beneficiary, containing reference to this Deed of Trust and its
place of record, which, when duly recorded in the proper office of the county or counties in
which the property is situated, shall be conclusive proof of proper appointment of the successor
{rustee.

21.  The pleading of any statute of limitations as a defense to any and all obligations
secured by this Deed of Trust is by this Deed of Trust waived to the full extent permissible by
law.

22, Upon written request of Beneficiary stating that all sums secured by this Deed of
Trust have been paid and all obligations secured by this Deed of Trust have been satisfied, and
upon surtender of this Deed of Trust and the Payment Agreement to Trustee for cancellation and
retention and upon payment of its fees, Trustee shall reconvey, without warranty, the property
then held under this Deed of Trust. The recitals in such reconveyance of any matters or fact shall
be conclusive proof of the truthfulness thereof, The grantee in such reconveyance may be
described as “the person or persons legally entitled thereto.”

23, The trust created by this Deed of Trust is irrevocable by Trustor.

24, This Deed of Trust applies to, inures to the benefit of, and binds all parties hereto,
their heirs, legatees, devisees, administrators, executors, successors, and assigns. The term
“Beneficiary” shall include not only the original Beneficiary under this Deed of Trust but also
any future owner and holder including pledgees, of any instruments and documents secured by
this Deed of Trust. In this Deed of Trust, whenever the context so requires, the masculine gender
includes the feminine and/or neuter, and the singular number includes the plural, All obligations
of Trustor under this Deed of Trust are joint and several.

25, Trustee accepts this Trust when this Deed of Trust, duly executed and
acknowledged, is made public record as provided by law. Except as otherwise provided by law
the Trustee is not obligated to notify any party hereto of pending sale under this Deed of Trust or
of any action of proceeding in which Trustor, Beneficiary, or Trustee shall be a party unless
brought by Trustee.

26,  The undersigned Trustor requests that a copy of any notice of default and of any
notice of sale under this Deed of Trust be mailed to Trustor at the address set forth in the first
paragraph of this Deed of Trust.

27.  Trustor agrees at any time and from time to time upon receipt of a written request
from Beneficiary, to furnish to Beneficiary detailed statements in writing of income, rents,
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profits, and operating expenses of the premises, and the names of the occupants and tenants in
possession, together with the expiration dates of their leases and full information regarding all
rental and occupancy agreements, and the rents provided for by such leases and rental and
occupancy agreements, and such other information regarding the premises and their use as may
be requested by Beneficiary.

28.  Trustor agrees that the indebtedness secured by this Deed of Trust is made
expressly for the purpose of financing the acquisition of the Property and plans for the
construction of improvements thereon as provided in the Payment Agreement,

29.  Trustor agrees that, cxcept as otherwise provided in the Payment Agreement, upon
sale or refinancing of the property, the entire indebtedness secured by this Deed of Trust shall at
the option of Beneficiary be immediately due and payable.

30, Notwithstanding specific provisions of this Deed of Trust, non-monetary
performance under this Deed of Trust shall not be deemed to be in default where delays or
defaults are due to: war; insurrection; strikes: lock-outs; riots; floods; earthquakes; fires;
casualties; acts of God; acts of the public enemy; epidemics; quarantine restrictions; freight
embargoes; lack of transportation; governmental restrictions or priority; litigation; unusually
severe weather; inability to secure necessary labor, materials or tools; delays of any contractor or
supplier; acts of the other patty; acts or failure to act of the City of Imperial Beach or any other
public or governmental agency or entity; or any other causes beyond the reasonable control or
without the fault of the party claiming an extension of time to perform. An extension of time for
any such cause (a “Force Majeure Delay™) shall be for the period of the enforced delay and shall
commence to run from the time of the commencement of the cause. If, however, notice by the
party claiming such extension is sent to the other party more than thirty (30) calendar days after
the commencement of the cause, the period shall commence to run only thirty (30) calendar days
prior to the giving of such notice. Times of performance under this Deed of Trust may also be
extended in writing by the Beneficiary and Trustor. Notwithstanding the foregoing, none of the
foregoing events shall constitute a Force Majeure Delay unless and until Trustor delivers to
Beneficiary written notice: describing the event; its cause; when and how Trustor obtained
knowledge; the date the event commenced; a reasonable causal connection between the event and
the need for Trustor to extend times of performance; and the estimated delay resuiting from the
event. Trustor shall deliver such written notice within fifteen (15) calendar days after it obtains
actual knowledge of the event and the impact of such event on performance,

31. If the rights and liens created by this Deed of Trust shall be held by a court of
competent jurisdiction to be invalid or unenforceable as to any part of the obligations described
in this Deed of Trust, the unsecured portion of such obligations shall be completely performed
and paid prior to the performance and payment of the remaining and secured portion of the
obligations, and all performance and payments made by Trustor shall be considered to have been
performed and paid on and applied first to the complete payment of the unsecured portion of the
obligations.
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32.  (a) Subject to the extensions of time set forth in Section 30, and subject to the
further provisions of this Section 32, failure or delay by Trustor to perform any term or provision
required to be performed under the Payment Agreement or this Deed of Trust constitutes a
default under this Deed of Trust;

(b) Beneficiary shall give written notice of default to Trustor, specifying the
default complained of by the Beneficiary. Delay in giving such notice shall not constitute a
waiver of any default nor shall it change the time of default.

(c) Any failures or delays by Beneficiary in asserting any of its rights and
remedies as to any default shall not operate as a waiver of any default or of any such rights or
remedies. Delays by Beneficiary in asserting any of its rights and remedies shall not deprive
Beneficiary of its right to institute and maintain any actions or proceedings which it may deem
necessary to protect, asseri, or enforce any such rights or remedies.

(d) If a monetary event of default occurs under the terms of the Payment
Agreement or under this Deed of Trust, prior to exercising any remedies under this Deed of Trust
Beneficiary shall give Trustor, the holder of any senior indebtedness, and each of the members of
Trustor’s limited liability company, if such persons have requested in writing that Beneficiary
give such persons notice of default, simultaneous written notice of such default. Trustor shall
have a reasonable period of time after such notice is given within which fo cure the default prior
to exercise of remedies by Beneficiary under the Payment Agreement and/or this Deed of Trust.
In no event shall Beneficiary be precluded from exercising remedies if its security becomes or is
about o become materially impaired by any failure to cure a default or the default is not cured
within ten (10) calendar days afier the notice of default is received or deemed recejved.

(e) If a non-monetary event of default occurs under the terms of the Payment
Agreement or this Deed of Trust, prior to exercising any remedies under this Deed of Trust or
under such Payment Agreement, Beneficiary shall give Trustor, the holder of any senior
indebtedness and each of the members of Trustor’s limited liability company, if such persons
have requested in writing that Beneficiary give such persons notice of default, concurrent notice
of such default. If the default is reasonably capable of being cured within thirty (30) calendar
days after such notice is received or deemed received, Trustor shall have such petiod to effect a
cure prior to exercise of remedies by the Beneficiary under this Payment Agreement and/or this
Deed of Trust. If the default is such that it is not reasonably capable of being cured within thirty
(30) calendar days, and Trustor (i) initiates corrective action within said period, and (ii) diligently
and in good faith works to effect a cure as soon as possible, then Trustor shall have such
additional time as is reasonably necessary to cure the default prior to exercise of any remedies by
Beneficiary. In no event shall Beneficiary be precluded from exercising remedies if its security
becomes or is about to become materially jeopardized by any failure to cure a default or the
default is not cured within one hundred eighty (180) days afier the notice of default is received or
deemed received.
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(f) Any notice of default that is transmitted by electronic facsimile transmission
followed by delivery of a “hard” copy, shall be deemed delivered upon its transmission; any
notice of default that is personally delivered (including by means of professional messenger
service, courier service such as United Parcel Service or FedBx, or by U.S. Postal Service), shall
be deemed received on the documented date of receipt by Trustor; and any notice of default that
is sent by registered or certified mail, postage prepaid, return receipt required shall be deemed
received on the date of receipt thereof,

33, Unless expressly subordinated by a recorded instrument duly executed by the City
Manager or his or her designee, this Deed of Trust shall not be subordinate to any deed of trust,
mortgage or other encumbrance. Subject to the occurrence of the Phase 1 Closing (as defined in
the DDA), City Manager shall execute a Subordination Agreement (as defined in the DDA) as to
Property 1, and subject to the occurrence of the Phase 2 Closing (as defined in the DDA), City
Manager shall execute a Subordination Agreement as to Property 2.

34, In the event of any fire or other casualty to the Project or eminent domain
proceedings resulting in condemnation of the Project or any part of the Project, Trustor shall have
the right to rebuild the Project, and to use all available insurance or condemnation proceeds for
that purpose; provided that (a) such proceeds are sufficient to rebuild the Project in a manner that
provides adequate security to Beneficiaty for repayment of the obligations secured by this Deed
of Trust or if such proceeds are insufficient then Trustor shall have funded any deficiency, (b)
Beneficiary shall have the right to approve plans and specifications for any major rebuilding and
the right to approve disbursements of insurance or condemnation proceeds for rebuilding under a
construction escrow or similar arrangement, and (c) no material default then exists under the
Payment Agreement, If the casualty or condemnation affects only part of the Project and total
rebuilding is infeasible, then proceeds may be used for partial rebuilding and partial repayment of
the Secured Obligations in a manner that provides adequate security to Beneficiary for repayment
of the remaining balance of the Secured Obligations.

IN WITNESS WHEREOF Trustor has executed this Deed of Trust as of the day and
year set forth above,

SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC., a
California corporation, its manager

Dated: By:
Colton T. Sudberry, President
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STATE OF CALIFORNIA )
)
COUNTY OF )
On before me, (here insert name and title of
the officer), personally appeared ,» who proved fo me on the

basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in histher/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing Section is true and correct,

WITNESS my hand and official scal.

Signature (Seal)
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Exhibit “B” to Deed of Trust

Insutance Reguirements

At all times prior to the repayment in full of the obligations secured by this Deed of
Trust, Trustor shall maintain in effect and deliver to Beneficiary duplicate originals of the
following insurance policies (the “Insurance Policies™), complete with additional insured and loss
payee endorsements, as applicable. Any capitalized term not otherwise defined in this Exhibit
shall have the meaning ascribed to such term in the Deed of Trust to which this is attached.

a. Trustor and Trustor’s contractors and sub-contractors hired to perform
work on the Property shall maintain general liability insurance, to protect against claims due to
bodily injury, including death therefrom, suffered or alleged to be suffered by any person or
persons whomsoever on or about the Property and the Improvements, or in connection with the
operation thereof, resulting directly or indirectly from any acts or activities of the Beneficiary or
Trustor or any person acting for the Beneficiary or Trustor, or under their respective control or
direction, and also to protect against claims due to damage to any property of any person
occuiring on or about the Property and the Improvements, ot in connection with the operation
thereof, caused directly or indirectly by or from acts or activities of the Beneficiary or Trustor, its
contractor(s) or subcontractor(s) or its tenants or any person acting for the Beneficiaty or Trustor,
or under their respective control or direction, Such property damage and bodily injury insurance
shall also provide for and protect the Beneficiary against incurring any legal cost in defending
claims for alleged loss. Such bodily injury and property damage insurance shall name The City
of Imperial Beach (the “Indemnitee™) as additional insured, Such bodily injury and property
damage insurance shall be in minimum limits of Dollars ($ ) per
occurrence with a Dollars ($ ) aggregate, which limits shall be
increased from time-to-time to reflect increases in the Consumer Price Index from base year
2011; provided, however, the limitation on the amount of insurance shall not limit the
responsibility of the Trustor to indemnify the Indemnitees or to pay damages for injury to persons
or property resulting from Trustor's activities or the activities of any other person or persons for
which Trustor is otherwise responsible.

b. During construction and until a Certificate of Occupancy for the
completed development has been issued by the City, Trustor shall carry Builder’s Risk coverage
for the Improvements. After completion of construction, Trustor shall maintain property
insurance in an amount not less than the full insurable value of the Improvements with extended
coverage including fire, windstorm, flood, vandalism, malicious mischief, earthquake (if
commercially available at reasonable rates or as otherwise required), boiler and machinery if
applicable, and other such perils customarily covered by an “All Risk” policy. Such policy shall
include a loss payable endorsement naming “The City of Imperial Beach, California” as loss
payee. The term "full insurable value" as used above shall mean the actual replacement cost
(excluding the cost of excavation, foundation and footings below the lowest floor and without
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deduction for depreciation) of the Improvements immediately before such casualty or other loss,
including the cost of rehabilitation of the Improvements, architectural and engineering fees, and
inspection and supervision.

c. After the completion of construction, Trustor shall maintain or cause to be
maintained loss of rental income insurance with respect to the Improvements, against the perils
of fire, lightning, vandalism, malicious mischief, riot and civil commotion, and such other perils
ordinarily included in extended coverage policies.

d. Trustor shall maintain or cause to be maintained Workers'
Compensation Insurance including Employer's Liability insurance in limits of not less than

Dollars ($ ), increased from time-to-time to reflect increases in the
Consumer Price Index from base year 2011, issued by a responsible carrier authorized under the
laws of the State of California to insure employers against liability for compensation under the
workers' compensation laws now in force in California, or any laws hereafter enacted as an
amendment or supplement thereto or in lieu thereof. Such workets' compensation insurance shall
cover all persons employed by Trustor and its contractors and subcontractors in connection with
the Property and the Improvements and shalt cover claims for death, bodily injury, illness, or
disease made by, for or on behalf of any petson incurring or suffering injury, death, illness or
disease in connection with the Property or the Improvements or the operation thereof by Trustor.

e Professional liability insurance shall be required of architects and
engineers hired to perform work on the Improvements in limits of not less than
Dollars ($ ). Trustor shall ensure that insurance for architects and engineers is
received by the Beneficiary prior to the commencement of any work on the Property.

f. Commercial automobile insurance coverage in minimum limits of not less
than § increased from time-to-time to reflect increases in the Consumer Price Index
from base year 2011, shall be required by Trustor and/or Trustor’s contractors and sub-
contractors hired to perform work on the Property for owned, hired, leased, and non-owned autos
and shall be received by the Beneficiary prior to the commencement of any work being
performed on Property.

g All required insurance policies shall not be subject to cancellation,
reduction in coverage, or non-renewal except after notice in writing shall have been sent by
registered mail addressed to the Beneficiary not less than thirty (30) days prior to the effective
date thereof (ten days for nonpayment of premiums)., All policies where applicable must name
“City of Imperial Beach, California” as additional insured. The insurance policies or
endorsements shall also contain a waiver of subrogation for the benefit of the Beneficiary.

h. All insurance provided under this Agreement shall be for the benefit of
Trustor, the Beneficiary and City. Trustor agrees to timely pay or cause to be paid all premiums
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for such insurance and, at its sole cost and cxpense, to comply and secure compliance with all
insurance requirements necessary for the maintenance of such insurance,

i, Trustor shall submit proof of insurance and applicable endorsements as
required by this Section to the Beneficiary prior to recordation of this Deed of Trust, At least
thirty (30) days prior to expiration of any such policy, copies of renewal policies shall be
submitted to the Beneficiary.

js All insurance shall be effected under policies issued by insurers of
recognized responsibility, licensed or permitted to do business in the State of California
reasonably approved by the Beneficiary.

k. Subject to the provisions of any other construction lender’s and permanent
lender’s Joan documents, all proceeds of insurance with respect to loss or damage to the
Improvements during the term of the Payment Agreement shall be payable, under the provisions
of the policy of insurance, jointly to Trustor and the Beneficiary, and said proceeds shall
constitute a trust fund to be used for the restoration, repait or rebuilding of the Improvements in
accordance with plans and specifications approved in writing by the Beneficiary. To the extent
that such proceeds exceed the cost of such restoration, repair or rebuilding, such proceeds shall
be applied to repay the Loan. During any period when a permanent loan is outstanding, such
proceeds shall be divided between the permanent lender and the Beneficiary in proportion to the
balance of their respective loans. In the event of any fire or other casualty to the Improvements
or eminent domain proceedings resulting in condemnation of the Improvements or any part
thereof, the Trustor shall have the right to rebuild the Improvements, and to use all available
insurance or condemnation proceeds to pay costs in connection with rebuilding the
Improvements, provided that (a) such proceeds are sufficient to keep the Loan secured by this
Deed of Trust in balance and rebuild the Improvements in a manner that provides adequate
security to Beneficiary for repayment of the Loan or if such proceeds are insufficient then the
Trustor shall have funded any deficiency, (b) the Beneficiary shall have the right to approve plans
and specifications for any major rebuilding and the right to approve disbursements of insurance
or condemnation proceeds for rebuilding under a construction escrow or similar arrangement,
and (c) no material default then exists under the Loan documents. If the casualty or
condemnation affects only part of the Improvements and total rebuilding is infeasible, then
proceeds may be used for partial rebuilding and partial repayment of the Loan in a manner that
provides adequate security to the Beneficiary for repayment of the remaining balance of the
Loan.

L. The Beneficiary reserves the right at any time during the term of this
DDLA to change the amounts and types of insurance required under this Deed of Trust by giving
the Trustor ninety (90) calendar days written, advance notice of such change. If such change(s)
should result in substantial additional cost to the Trustor, the Beneficiary agrees to negotiate
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additional compensation proportional to the increased benefit to the Beneficiary and City of
Imperial Beach.

m. The City Manager shall have the right in his or her sole discretion to
accept insurance policies with lower limits than the minimum limits set forth in this Attachment.

n. In the event Trustor fails to maintain or cause to be maintained the full
insurance coverage required by this Deed of Trust, the Beneficiary, after at least seven (7
Business Days prior notice to Trustor, may, but shall be under no obligation to, take out the
required policies of insurance and pay the premiums on such policies. Any amount so advanced
by the Beneficiary, together with interest thereon from the date of such advance at the highest
rate of interest then allowed by applicable law, shall become an additional obligation of Trustor
to the Beneficiary and shall be secured by this Deed of Trust.
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OFFICIAL BUSINESS

Document entitled to fee

Recording per California Government
Code Section 27383

Recording Requested by and
When Recorded Return to:

City of Imperial Beach
825 Imperial Beach Boulevard
- Imperial Beach, California91932
Attention: 9" and Palm Project Manager
SPACE ABOVE LINE FOR RECORDER'S USE

ACCEPTANCE AND MAINTENANCE AGREEMENT

FOR PUBLIC IMPROVEMENTS

This ACCEPTANCE AND MAINTENANCE AGREEMENT (“Agreement”), dated for
reference purposes as of the __ day of » 20__, is entered into by and between the
following (collectively, the “Parties”): THE CITY OF IMPERIAL BEACH, a municipal
corporation (“City”), and SUDBERRY-PALM AVENUE, LLC, a California limited partnership
(“Developer™).

RECITALS

A, City has conveyed to Developer that certain real property located generally on the
south side of Palm Avenue (State Route 75) between 7" Street and 9 Street, in the City of
Imperial Beach, California, legally described in the Legal Description attached to this Agreement
as Exhibit “A” (“Property™).

B. Pursuant to that certain Disposition and Development Agreement dated

» 2011 (“DDA”) by and between the City and Developer, Developer has agreed to

construct or cause to be constructed an approximately 46,200 square foot town center containing

retail and comimercial uses, patking, landscaping, lighting and related improvements on the

Property (“Project™), in accordance with the terms of the DDA, The term “DDA” as used herein

shall mean, refer to and include the DDA, as well as any riders, exhibits, addenda,

implementation agreements, amendments and attachments thereto (which are hereby

incorporated herein by this reference) or other documents cxpressly incorporated by reference in

the DDA. Any capitalized term not otherwise defined herein shall have the meaning ascribed to
such term in the DDA.
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C. In consideration for the City’s performance of its obligations under the DDA,
Developer agreed to construct the following off-site improvements (“Public Improvements™) to
serve the Project:

[INSERT LIST OF PUBLIC IMPROVEMENTS]

D. The purpose of this Agreement is to establish the conditions for City’s acceptance
of the Public Improvements once completed by Developer in accordance with the DDA and all
applicable City requirements.

NOW, THEREFORE, in consideration of the mutual promises, covenants, and
agreements of the Parties, and other good and valuable considerations, the sufficiency and
adequacy of which are hereby acknowledged by the Parties, the Parties hereto agree as follows:

1.0 MAINTENANCE PENDING ACCEPTANCE OF DEDICATION. The Parties
understand and agree that until such time that the City accepts the completed Public
Improvements, Developer shall be obligated and responsible for the ongoing maintenance of and
repairs to the Improvements.

2.0  CONDITIONS FOR CITY’S ACCEPTANCE OF PUBLIC IMPROVEMENTS.
The Public Improvements shall be promptly accepted by City upon Completion. For purposes
herein “Completion” means the point in time when all of the following shall have occurred: (1)
approval of the Public Improvements by the City’s Public Works Director, which approval shall
not be unreasonably conditioned, delayed or withheld; (2) recordation of a Notice of Completion
by Developer or its contractor; (3) certification or equivalent by an authorized representative of
each designer of each of the respective Improvements that construction has been completed in a
good and workmanlike manner and substantially in accordance with plans and specifications
approved by the City; and (4) payment, settlement or other extinguishment, discharge, release,
waiver, bonding or insuring against any mechanic’s liens that have been recorded or stop notices
that have been delivered. Developer shall promptly remedy at the Developer's cost and expense
any condition or conditions which prevent the City from accepting the Public Improvements as
provided by this paragraph.

3.0 FORM OF ACCEPTANCE. The City’s acceptance of the Public Improvements
shall be in writing by an adopted resolution of the City Council. The Public Improvements shall
become the property of the City immediately upon acceptance.

40  GUARANTEE. Developer hereby guarantees all work against defective
workmanship and materials furnished by Developer for a period of one (1) year from the date the
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Notice of Completion is filed. Developer shall promptly replace or repair in a manner
satisfactory to City’s Public Works Director, any such defective work, after notice to do so from
City, and within the time specified in the notice. Upon the failure of Developer to make such
replacements or repairs promptly, the City may perform this work and the Developer and its
sureties shall be liable for the costs thereof.

5.0 INDEMNIFICATION. In addition to and without limiting any indemnity
provided under the DDA, Developer shall protect, defend, indemnify and hold the Imperial
Beach Redevelopment Agency (“Redevelopment Agency™), City and each of their respective
elected officials, members, officers, representatives, agents, employees, contractors and attorneys
(the “Indemnified Parties”) harmless from and against any and all claims asseried or liability
established for damages or injuries to any person or property, including injury to Developer’s
officers, employees, invitees, guests, agents or contractors, which arise out of or are in any
manner directly or indirectly connected with the Improvements, and all expenses of investigating
and defending against same, including, without limitation, attorneys’ fees and costs. City and/or
Redevelopment Agency may, at its election, conduct the defense or participate in the defense of
any claim related in any way to this indemnification..If City and/or Redevelopment Agency
chooses as its own election to conduct its own defense or obtain independent legal counsel in
defense of any claim related to this indemnification, then Developer shall pay all of the costs
related thereto, including, without limitation, reasonable attorneys’ fees and costs. In connection
therewith, the reasonable value of services provided by in-house counsel shall be calculated by
dpplying an hourly rate commensurate with the prevailing market rates charged by attorneys in
private practice for such services. In the event a legal action covered by this Section is filed
against any of the Indemnified Parties, the Developer shall submit a $20,000 deposit to pay the
Indemnified Party’s fees and costs in connection with a defense of such action within ten (10)
days after the filing of any action and shall thereafter replenish the funds in increments of
$10,000 when requested by an Indemnified Party. The foregoing defense and indemnification
obligations shall survive the termination of this Agreement and shall continue to remain in effect
after any or all of the following events: Closing, Completion and recordation of any Release of
Construction Covenants.

6.0 SUCCESSORS AND ASSIGNS. This Agreement shall bind and inure to the
benefit of the Parties and their respective, permitted heirs, successors in interest and assigns to
the Property. '
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Dated:

Dated:

APPROVED AS TO FORM
City Attorney

By:

Jennifer Lyon

KANE, BALLMER & BERKMAN
Special Counsel

By;
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SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC,, a
California corporation, its managing member

By:

Colton T. Sudberry, President

CITY OF IMPERIAL BEACH

By:

Gary Brown
City Manager
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EXHIBIT A

Legal Description

The land referred to herein is situated in the State of California, County of San Diego, and

described as follows: . P

Page 5 of 4

9" and Palm Maint and Acceplance v6
11-1-11



ATTACHMENT NO. 18
FORM OF RIGHT OF ENTRY AGREEMENT
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of

RIGHT OF ENTRY AGREEMENT

This RIGHT OF ENTRY AGREEMENT (“Agreement™) is made as of this day
, 2011 (the “Effective Date™), by and between THE CITY OF IMPERIAL

BEACH, a municipal corporation (the “City”), and SUDBERRY-PALM AVENUE, LLC, a
California limited liability company (“Licensee™).

Ripht of Entry (developer) v3

12-1-11

RECITALS

The City is the current owner of certain real property located in the City of Imperial
Beach, San Diego County, California, as more particularly shown on the site map
attached hereto as Exhibit “A” (the “Site™).

The Site is the subject of that certain Disposition and Development Agreement dated

, 2011 (the “DDA”), by and between the City and the Licensee (“Developer”
therein), pertaining to the redevelopment of the Site with a commercial/retail
development (the “Improvements™), in accordance with the terms and conditions of the
DDA. The term “DDA® as used herein shall mean, refer to and include the DDA, as
well as any riders, exhibits, addenda, implementation agreements, amendments and
attachments thereto (which are hereby incorporated herein by this reference) or other
documents expressly incotporated by reference in the DDA. Any capitalized term not
otherwise defined herein shall have the meaning ascribed to it in the DDA,

Subject to the covenants and conditions set forth below, the parties desire to enter into
this Agreement to provide Licensee with access to the Site for the purposes and in
accordance with the terms and provisions set forth herein.

TERMS

Grant_of License. The City hereby grants to Licensee, its employees, contractors,
consultants, and agents, a temporary, nonexclusive license and right of entry to perform
the following acts on the Site: (i) obtain soil samples and make surveys and tests
necessary to determine the suitability of the Site for the development of the Project; (ii)
conduct reasonable investigations on and beneath the Site to determine the presence of
Hazardous Materials; (iii) allow Licensee’s engineers and architects to obtain data for
drawings, calculations, plans and specifications; (iv) establish a construction office to
manage any work to be performed on the Site with necessary power and portable sanitary
services; and (v) [INSERT BRIEF DESCRIPTION OF UTILITY RELOCATION,
GRADING OR OTHER WORK], all as more specifically described in Exhibit “B* in
accordance with the drawings attached hereto as Exhibit “D” (collectively, the “Permitted
Purposes™), subject to all licenses, easements, encumbrances and claims of title affecting
the Site, during the Term (defined below) of this Agreement (the “License”). As used
herein the phrase “Hazardous Materials” means any substance, whether in the form of a
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solid, liquid, gas or any other form whatsoever, which by any governmental requirement
is defined as “hazardous” or harmful to the environment. Licensee agrees that the
Permitted Purposes shall be completed in accordance with any permits and authorization
issued by the City or any other governmental entity having jurisdiction over the Site in
connection with the Permitted Purposes. Licensee’s or its duly authorized employees’,
agents’,  consultants’,  independent  contractors’ (collectively,  “Licensee’s
Representatives™) use of the Site shall not interfere with the use and enjoyment of the Site
by the City or its directors, officers, members, employees, agents and independent
contractors (collectively, “City’s Representatives™), or anyone claiming under or through
them. Licensee shall not permit any other party associated with Licensee, except
Licensee’s Representatives, to enter onto the Site during the term of this Agreement
without the prior written consent of the City Manager or his designee, which may be
withheld in his or her sole and absolute disctetion. Licensee and Licensee’s
Representatives shall not perform any work other than the Permitted Purposes upon the
Site.

Term. This Agreement shall commence upon the date the City executes this Agreement
(the “Effective Date™) and shall automatically expire upon the carliest to occur of: (i)
conveyance of title to the Site to Licensee or its assignees pursuant to the DDA; (ii)
termination of the DDA; or (iil) termination of this Agreement in accordance with
Section 15 hereto (the “Term™).

No DPossessory Interest. Licensee acknowledges and agrees that City’s grant of this
License to use the Site creates no possessory interest in the Site and therefore Licensee
shall abandon the use of the Site without the necessity of a judicial proceeding by the
City no later than the expiration of this Agreement, or, in the event of an earlier
termination of this Agreement, Licensee shall abandon the use of the Site immediately
upon such earlier termination. Licensee further acknowledges and agrees that any failure
to abandon the use of the Site upon expiration or termination of this Agreement shall
constitute a trespass. This Term of this Agreement is intended to be for a short duration.

Purpose of Right of Entry. ~ Subject to the provisions of this Agreement, Licensee and
Licensee’s Representatives may, during the Term, enter onto the Site at reasonable times
to perform the Permitted Purposes in a good, substantial and workmanlike manner. Once
undertaken, each act constituting a Permitted Purpose shall be diligently pursued to
completion,

Permits: Compliance with Laws and Regulations. Any and all work undertaken by
Licensee pursuant to this Agreement shall be performed in conformance with all laws,
ordinances, codes, and regulations of, or approved by, the applicable federal, state and
local governments with respect to Licensee’s or Licensee’s Representatives use of and
activities upon the Site. Licensee, at Licensee’s sole cost and expense, shall obtain all
required governmental permits and authorizations for Licensee’s use of and activities
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upon the Site pursuant to this Agreement, and Licensee’s use of and activities upon the
Site shall be in conformance with any such permits and authorizations. City, in its
capacity as owner of the Site, shall cooperate with Licensee in applying for such permits
and authorizations, subject to the approval of City Manager or designee.

Reports and_Studies. In consideration of the City’s granting of this License, Licensee
shall promptly provide the City with a copy of all reports and test results arising from this
License, without creating any liability for Licensee or the preparer of such reports.

Condition Of The Site. The Site is licensed to Licensee in an “as is” condition, existing
as of the Effective Date of this Agreement. Except for the work described in Exhibit “B”,
Licensee shall not construct any temporary ot permanent improvements or make any
material changes to the Site as part of Licensee’s use of the Site without City’s prior
written consent, which may be withheld in its sole and absolute discretion. Such
prohibition on construction of improvements or material changes to the Site shall include
but shall not be limited to any signs, paving, construction of fencing, retaining walls,
buildings or structures, or the removal of any living trees.

Maintenance and Condition of the Site. Licensee shall at all times cause its use of and
activities upon the Site to be conducted in a safe, neat and orderly fashion. Licensee shall
be responsible for clean-up of the Site from any activities undertaken by Licensee or any
Licensee Representative on the Site, including any improvements thereon, in compliance
with all zoning, building, safety, health, environmental and other laws, codes, ordinances,
regulations, orders, requirements, permits or authorizations of any federal, state or local
government applicable to the Permitted Purposes.

Restoration of Site. Upon the termination or expiration of this Agreement, and provided
that the Site has not been conveyed to Licensee or its assignee(s) pursuant to the DDA,
Iicensee shall at its sole cost and expense, cause the Site to be restored from any damage
or material change caused by Licensee or any Licensee Representative to substantially
the same condition as the Site was in prior to Licensee’s entry onto the Site under this
Agreement, except that notwithstanding anything to the contrary herein, Licensee shall
complete the work more specifically described in the attached Exhibit “B”. To ensure
completion of the work, as a condition precedent to the effectiveness of this License,
Licensee shall cause its contractor to obtain and submit to the City the following:

L. A “Payment Bond” (Material and Labor Bond) for one hundred percent (100%) of
the contract price of work to be performed, to satisfy claims of material suppliets
and of mechanics and laborers employed on the work. The bond shall be
maintained by the Licensee’s contractor in full force and effect until the work is
accepted by the City and until all claims for materials and labor are paid, and shall
otherwise comply with the Government Code and Public Contract Code.
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2. A “Faithful Performance Bond” for one hundred percent (100%) of the contract
price to guarantee faithful performance of all work, within the time prescribed, in
a manner satisfactory to the City, and that all materials and workmanship will be
free from original or developed defects.

The bonds must remain in effect until completion of the work.

Licensee shall be responsible for any damage done to the Site by Licensee or Licensee’s
Representatives, Licensee shall additionally, at Licensee’s sole cost and expense,
remove, or cause to be removed, any gatbage and debris on the Site caused by Licensee
or any Licensee Representative,

Licns. Licensee shall not suffer or permit to be enforced against the Site, or any part
thereof, any mechanics’, materialmen’s, contractors’ or subcontractors’ liens or any claim
for damage arising from any work performed by Licensee or Licensee’s Representatives
or Licensee or Licensee’s use of and activities upon the Site pursuant to this Agreement.
Subject to any contest undertaken by Licensee in accordance with the requirements of
this Paragraph 10 to challenge payment, Licensee shall pay, or cause to be paid, all said
liens, claims or demands, or post bonds sufficient to dismiss or remove such liens, before
any action is brought to enforce the same against the Site. The City reserves the right at
any time and from time to time to post and maintain on the Site, ot any portion thereof or
improvement thereon, such notices of non-responsibility as may be necessary to protect
City against any liability for all such liens, claims or demands. In the cvent Licensee
undertakes a contest of any lien, claim or demand to challenge payment, Licensce shall
first deliver to the City bonds or other adequate security in form and amount approved in
writing by City Manager or designee.

Indemnification. To the extent permitted by law, Licensee shall protect, defend,
indemnify and hold City, the City’s Representative and each of its elected officials,
officers, representatives, agents, employees, contractors and attorneys (the “Indemnified
Parties”) harmless from and against any and all claims asserted or liability established for
damages or injuries to any person or property, including injury to Licensee’s officers,
employees, invitees, guests, agents or contractors, which arisc out of or are in any manner
directly or indirectly connected with any work or activity of Licensee, its officers,
employees, invitees, guests, agents and contractors permitted putsuant to this Right of
Entry Agreement (excluding any such matter arising out of the mere discovery by
Licensee of a Pre-existing Site Condition), and all expenses of investigating and
defending against same, including, without limitation, attorneys’ fees and costs. City
may, at its election, conduct the defense or participate in the defense of any claim related
in any way to this indemnification. If City chooses at its own election to conduct its own
defense or obtain independent legal counsel in defense of any claim related to this
indemnification, then Licensee shall pay all of the costs related thereto, including,
without limitation, reasonable attorneys’ fees and costs. In connection therewith, the
reasonable value of services provided by in-house counsel shall be calculated by applying
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12.

13.

14,

15.

an hourly rate commensurate with the prevailing market rates charged by attorneys in
private practice for such services. In the event a legal action covered by this Section is
filed against any of the Indemnified Parties, the Licensee shall submit a $20,000 deposit
to pay the Indemnified Party’s fees and costs in connection with a defense of such action
within ten (10) days after the filing of any action and shall thereafter replenish the funds
in increments of $10,000 when requested by an Indemnified Party. The foregoing defense
and indemnification obligations shall survive the termination of this Right of Entry
Agreement or the DDA and shall continue to remain in effect after any or all of the
following events: Conveyance of the Site to Licensee or its assignee(s) pursuant fo the
DDA, Completion and recordation of any Release of Construction Covenants, as
described in the DDA.

Waiver Of Subrogation. Licensee hereby waives any and every claim which arises or
may arise in its favor and against the City during the term of this Agreement or any
extension or renewal hereof for any and all loss or damage to Licensee’s property, or
property of Licensee’s officets, representatives, employees, agents, subcontractors,
patrons ot invitees covered by valid and collectible property insurance policies to the
extent that such loss or damage is covered under such insurance policies, Such waiver
shall be in addition to, and not in derogation of, any other waiver or release contained in
this Agreement, Licensee also agrees that any insurer providing worker’s compensation
coverage for Licensee shall agree to waive all rights of subrogation against the City and
City Representatives for losses arising from activities and operations of Licensee and the
use of the Site pursuant to this Agreement.

Liability For Loss, Injury Or Damage. In addition to any other assumption of liability set
forth herein, and excluding any loss or damage to the extent resulting from the City’s
negligence or willful misconduct, Licensee agrees that it assumes the sole risk and
responsibility for any damage, destruction or theft of Licensee’s equipment, materials or
personal Site placed on the Site and for any injury to persons which occuss on the Site as
a result of the permitted use licensed pursuant to Section 1, above, of this Agreement.

Insurance., Prior to commencing work, Licensee shall procure, maintain, and pay for
insurance against claims for injuries to persons or damages to property which may arise
from or in connection with the performance of the work or services hereunder by
Licensee, its agents, representatives, employees or subcontractors for the duration of the
License Agreement. The insurance requirements are set forth in the Insurance
Requirements and Verifications, which is attached as Exhibit “C”,

Termination. In the event that Licensee or Licensee’s Representatives violate any of the
terms or conditions set forth in this Agreement, the City Manager or designee, after
giving Licensee written notice of such violation and a thirty (30) calendar day period
within which to cure the same, shall have the right to immediately terminate this
Agreement by providing written notice to Licensee of said termination. No termination
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16.

17.

18.

19.

20.

21.

or expiration of this Agreement shall relieve Licensee of performing any of its
obligations required hereunder which were either required prior to or which survive such
termination or expiration.

Licensee As Independent Contractor, Licensee is, and at all times during the term of this
Agreement shall be deemed to be, an independent contractor. City shall not be liable for
any acts or omissions of Licensee, or its officers, representatives, employees, agents,
subcontractors, patrons or invitees and nothing herein contained shall be construed as
creating the relationship of employee and employer between Licensee and City. Licensee
shall be solely responsible for all matters relating to payment of its employees, including
payment of Social Security taxes, withholdings and payment of any and all federal, state
and local personal income taxes, disability insurance, unemployment, and any other taxes
for such employees, including any related assessments or contributions required by law
or any other regulations governing such matters.

Assignability. This Agreement may not be assigned or transferred without the express
written consent of the City Manager (which may be withheld in his or her sole and
absolute discretion), whether voluntatily or involuntarily, and Licensee shall not permit
the use of the Site, or any part thereof, except in strict compliance with the provisions
hereof, and any attempt to do otherwise shall be null and void. Any approved assignee of
this Agreement shall enter into an assignment and assumption agreement in a form
reasonably approved by the City Manager. No legal title or leasehold interest in the Site
is created or vested on Licensee.

Governing Law. The laws of the State of California shall govern this Agreement.

Counterparts, This Agreement may be executed in any number of counterparts, each of
which shall be an original and all of which shall constitute one and the same instrument.

Attorneys’ Fees. If any action, proceeding, or arbitration arising out of or relating to this
Agreement is commenced by either party to this Agreement, then the prevailing party
shall be entitled to receive from the other party, in addition to any other relief that may be
gtanted, the reasonable attorneys’ fees, costs and expenses incurred in the action,
proceeding or atbitration by the prevailing party.

City’s Proprietary Capacity. Licensee agtees that City, in making and entering into this
Agreement, is acting and shall be deemed to be acting solely in City’s proprietary
capacity for all purposes and in all respects; and nothing contained in this Agreement
shall be deemed directly or indirectly to restrict or impair in any manner or respect
whatsoever any of City’s governmental powets or rights or the exercise thereof by City,
whether with respect to the Site or Licensee’s use thereof or otherwise. It is intended that
Licensee shall be obligated to fulfill and comply with all such requirements-as may be
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22.

23.

imposed by any governmental City or authority of the City having or exercising
jurisdiction over the Site in its governmental capacity.

Authority to Sign. Licensee hereby represents that the persons executing this Agreement
on behalf of Licensee have full authority to do so and to bind Licensee to perform
pursuant to the terms and conditions of this Agreement.

Notice. Any notice provided for in this Agreement shall be given by mailing such notice
by certified, return receipt mail addressed as follows:

If to Licensece:

Sudberry-Palm Avenue LLC

c/o Sudberry Properties

5465 Morehouse Drive, Suite 260
San Diego, CA 92121

Attn: Colton T. Sudberry

Tel: (858) 546-3000

Fax: (858) 546-3009

With a copy to Gerald I. Solomon, Esq. of Solomon Minton Cardinal LLP, addressed as
follows: gis@smclawoffices.com

If to City:
City of Imperial Beach
825 Imperial Beach Boulevard
Imperial Beach, CA 91932
Atin: City Manager
Tel: 619-423-0314
Fax: 619-628-1395

With a copy to:
McDougal, Love, Eckis, Boehmer & Foley
8100 I.a Mesa Boulevard, Suite 200
La Mesa, CA 91942
Attn: Jennifer Lyon
Tel: 619-440-4444
Fax: 619-440-4907

With a copy to:
Kane, Ballmer & Berkman
515 S. Figueroa Street, Suite 1850

Right of Entry Agreement (Developer)
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Los Angeles, California 90071
Attn: Susan Y. Cola

Tel: 213-617-0480

Fax: 213-625-0931

74.  Time is of the Essence. Time is of the essence as to every term and condition of
this Agreement,

25.  Recordation, Neither party shall record this Agreement.

26.  Severability. In the event that any provisions of this Agreement shall be held to be
invalid, the same shall not affect in any respect whatsoever the validity of the remainder
of the Agreement,

IN WITNESS WHEREOF, the parties have executed and delivered this Agreement as of
the Effective Date.

SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC., a
California corporation, its Manager

Dated: By:

Colton T. Sudberty, President

[SIGNATURES CONTINUE ON NEXT PAGE]
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CITY OF IMPERIAL BEACH

Dated: By:
Gary Brown
City Manager
APPROVED AS TO FORM
City Attorney
By:

Jennifer Lyon

KANE, BALLMER & BERKMAN
Special Counsel

By:

Susan Y. Cola

. Right of Entry Agreement (Developer)
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Exhibit “B”
DESCRIPTION OF WORK
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Exhibit “C”

INSURANCE REQUIREMENTS AND VERIFICATION

A, Minimum Limits of Insurance. Licensee shall maintain limits of no less than:

()

Commercial General Liability.

Two Million Dollars ($2,000,000) combined single limit per occurrence for
bodily injury and property damage. Licensee shall indicate whether coverage
provided is on a “claims made” or “occurrence” basis.

(2)  Automobile Vehicle Liability Insurance.
Two Million Dollars ($2,000,000) combined single limit per accident for bodily
injury or property damage. The limit shall include applicable umbrella coverages.
The following coverage shall be included:
(a) Owned Vehicle (if any).
(b)  Hired Vehicle.
(¢)  Non-owned Vehicle.

(3)  Workers’ Compensation and Employer's Liability.
Workers’ Compensation limits as required by the Labor Code of the State of
California and Employer’s Liability limits of One Million Dollats ($1,000,000)
per accident.

B. Deductibles and Self-Insured Retentions. Any deductibles or self-insured retentions must

be declared to and approved by City. At the option of City, the insurer shall reduce or
eliminate deductibles (limited to general and vehicle liability insurance only) or self-
insured retentions as respects City, its officials, employees and volunteers or Licensee
shall procure a bond guaranteeing payment of losses, related investigation, claim
administration, and defense expenses.

C. Other Insurance Provisions.

()

General Liability and Automobile Liability Coverage Only.

(@  The City of Imperial Beach, members of its City Council, boards and :
commnissions, Agency, City Representatives and their officers, agents, :
employees and volunteers are 1o be covered as additional insureds as |
respects: liability arising out of activities performed by ot on behalf of *
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@)

3)

(b)

(©)

@)

Licensee; premises owned, leased, licensed or used by the Licensee; and
premises on which Licensee is performing services, if any, on behalf of
the City.

Licensee’s insurance coverage shall be primary insurance in respect to the
City of Imperial Beach, members of its City Council, boards and
commissions, Agency, City Representatives and their officers, agents,
employees and volunteers, Any insurance or self-insurance maintained by
the City or Agency, its officials, and employees, shall be in excess of
Licensee’s insurance and shall not contribute with it.

Any failure to comply with the reporting provisions of the policies shall
not affect coverage provided to the City of Imperial Beach, members of its
City Council, boards and commissions, the City, City Representatives and
their officers, agents, employees and volunteers.

Coverage shall state that Licensee’s insurance shall apply separately to
each insured against whom a claim is made or suit is brought, except with
respect to the limits of the insurer’s liability.

Workers’ Compensation and Emplover’s Liability Coverage.

The insurer shall agree to waive all rights of subrogation against the City of
Imperial Beach, members of its City Council, boards and commissions, the
Agency, City Representatives and their officers, agents, employees and volunteers
for losses arising from work performed by Licensee for the City.

All Coverage.

(a)

(b)

Each insurance policy required by this Agreement shall be endorsed to
state that coverage shall not be canceled, except after thirty (30) days prior
written notice has been given to the City at the following address: [TO BE
CONFIRMED]

City of Imperial Beach

1685 Main Street, Room 212
Imperial Beach, CA 90401,
Attention:

If Licensee, for any reason, fails to maintain insurance coverage which is
required pursuant to this Agreement, the failure shall be deemed a material
breach of this Agreement. City, at its sole option, may terminate this
Agreement and obtain damages from Licensee resulting from the breach.
Alternatively, City may purchase the required insurance (but has no
special obligation to do so), and without further notice to Licensee, City
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may deduct from sums due to Licensee any premium costs advanced by
City for the insurance,

Acceptability of Insurers. Insurance is to be placed with insurers rated A: 6 or better by
A M. Best’s rating service, unless otherwise approved by the City’s Risk Manager.

Verification of Coverage. Licensee shall furnish City with certificates of insurance
affecting coverage required by this Agreement. The certificates for each policy are to be
signed by a person authorized by that insurer to bind coverage on its behalf, The
certificates are to be on forms provided by City and are to be received and approved by
City before work commences. Copies of the Certificate of Insurance and endorsement
forms acceptable to City are attached.

Licensee Contractors, Licensee shall provide to City certificates of insurance evidencing
satisfactory compliance by each Licensee contractor with the insurance requirements
stated herein.

(1)  Professional Liability Insurance.

Licensee contractors shall maintain professional liability insurance appropriate to
the Licensee contractor’s profession with a limit of not less than $1,000,000 each
occurrence/$1,000,000 in the annual aggregate, Architects’ and engineers’
coverage is to be endorsed to include contractual liability.
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Exhibit “D”

DRAWINGS OF WORK
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Attachment 3

City of Imperial Beach, California

OFFICE OF THE CITY MANAGER

March 15, 2012

*Via Facsimile and Federal Overnight Express Signature Receipt Required*

Mr, Colton T, Sudberry
Sudberry-Palm Avenue LLC

c/o Sudberry Properties

5465 Morehouse Drive; Suite 260
San Diego, California 92121

RE:  9"andPalm Avenue Project; Extension of Deadlines Set forth in DDA and Schedule
of Performance

Dear Mr. Sudberry:

As you know, Sudberry-Palm Avenue LLC, a California limited liability company (the “Developer”)
and the City of Imperial Beach, a municipal corporation (the “City”) are Parties to that certain
Disposition and Development Agreement dated for identification purposes as of December 14,2011
(the “DDA”). The DDA provides, among other matters, for the sale by the City to the Developer of
certain real property described in the DDA as the “Site”, for the development of the Site by the
Developer as a commetcial/retail center, and for the development by the Developer of certain off-
Site Public Improvements, as collectively described in the DDA as the “Project”. Any capitalized
term not otherwise defined in herein shall have the meaning ascribed to such term in the DDA,

The DDA and the Schedule of Performance, attached to the DDA as Attachment No. 5, require that
certain rights of the Parties be exercised and certain obligations of the Parties be performed on or
before certain specified dates or deadlines stated therein. Although the City and the Developer have
been working diligently to effectuate the DDA, the Parties mutually recognize and agree that certain
dates and deadlines by which such rights shall be exercised and such obligations shall be performed
are quickly approaching, To provide each of the Parties additional time within which to exercise
their respective rights and perform their respective obligations pursuant to the DDA and the Schedule
of Performance, the Parties desire to extend each such date and deadline set forth in the DDA and the
Schedule of Performance by an additional nine (9) consecutive months from the date or deadline
stated therein, including without limitation the deadline set forth in Section 606(c) of the DDA for
the Parties to negotiate, complete and approve certain Attachments attached to the DDA and the date
of April 1, 2012 set forth in Sections 208(aa) and 512(b) of the DDA,

Section 602(b) of the DDA provides in pertinent part as follows: “Times of performance under this
Agreement may . . .. be extended inwriting by both the Cily and Developer.” Thus, an extension of

825 Imperial Beach Boulevard ¢ Imperial Beach, California 91932 ¢ (619) 423-8303 » Fax (619) 429-9770
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Mr. Colton T. Sudberry
Sudberry-Palm Avenue LLC
March 15, 2012

Page 2

the dates and deadlines set forth in the DDA and Schedule of Performance by which the Parties shall
exercise their respective rights and perform their respective obligations by an additional nine (9)
consecutive months from the dates or deadlines stated therein may be accomplished by the Parties’
execution of this letter,

Section 606(b) of the DDA provides in pertinent part as follows: “Except as otherwise expressly
provided in this Agreement, approvals required of the City shall be deemed granted by the written
approval of the City Manager or designee. ” In addition, City Council Resolution No. 2011-7132in
which the City Council of the City approved the DDA provides in pertinent part as follows: “The
City Manager, or designee, is hereby authorized, on behalf of the City, subject to approval as to
Jorm by the City Attorney and Special Counsel, to make such changes to the attachments and
provisions of the DDA, sign all documents and take such actions that as City Manager may
determine are necessary and appropriate to carry out and implement the purposes of Agreement,
and to administer the City’s obligations, responsibilities and duties to be performed under the
Agreement.”

Based on the authority provided to the City Manager by Sections 602(b) and 606(b) of the DDA and
by the City Council Resolution approving the DDA, as described herein above, the City hereby
approves the extension of each date and deadline set forth in the DDA and the Schedule of
Performance by which the Parties shall exercise their respective rights and perform their respective
obligations by an additional nine (9) consecutive months from the applicable date or deadline stated
therein, including without limitation the deadline set forth in Section 606(c) of the DDA for the
Parties to negotiate, complete and approve certain Attachments attached to the DDA and the date of
April 1, 2012 set forth in Sections 208(aa) and 512(b) of the DDA.

By executing below, you, on behalf of the Developer in the DDA, hereby acknowledge and agree
that the Developer mutually approves the extension of each date and deadline set forth in the DDA
and the Schedule of Performance by which the Parties shall exercise their respective rights and
perform their respective obligations by an additional nine (9) consecutive months from the applicable
date and deadline stated therein, including without limitation the deadline set forth in Section 606(c)
of the DDA for the Parties to negotiate, complete and approve certain Attachments attached to the
DDA and the date of April 1, 2012 set forth in Sections 208(aa) and 512(b) of the DDA, as detailed
above, and further acknowledge and agree that the Developer shall continue to be bound by the DDA
and all its applicable Attachments, as amended in this letter.

Should you have any questions or comments, please do not hesitate to contact Greg Wade, Assistant
City Manager/Community Development Director, at (619) 628-1354,
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Sincerely,

CITY OF IMPERIAL BEACH,

a municipal corporation

g S

Dated: 7 / 70 / 2 By: /o

Gary Brown

City Manager

APPROVED AS TO FORM
City Attorney

( J/ e mlfe L)\lo

ya / {
/

KANE, BALLMER & BERKMAN
Special Counsel

e

S/ g ) 7 'y
By: //,5’3/’,,4’( Ll v ((// 20 //(/;/

I
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Mr. Colton T, Sudberry
Sudberry-Palm Avenue LLC
March 15, 2012

Page 4

CONSENT TO EXTENSION OF EACH DATE AND DEADLINE SET FORTH IN THE DDA
AND THE SCHEDULE OF PERFORMANCE BY WHICH THE PARTIES SHALL
EXERCISE THEIR RESPECTIVE RIGHTS AND PERFORM THEIR RESPECTIVE
OBLIGATIONS BY AN ADDITIONAL NINE (9) CONSECUTIVE MONTHS FROM THE
APPLICABLE DATE OR DEADLINE STATED THEREIN AS SET FORTH ABOVE

The Developer, Sudberry-Palm Avenue, LLC, a California limited liability company, hereby
acknowledges, consents, and approves to the extensions stated above and agrees to continue to be
bound by the DDA and all its applicable Attachments, as amended herein.

SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC,, a
California corporation, its Manager

e

K

o
e - / ’ /Mf’” g '”:j;m%w"««
Dated: 9 / D0 / [ By: / o A = o )

o

t t Ceolton T. Sudberry, President f

cc! Gerald 1. Solomon, Esq.
Solomon Minton Cardinal LLP
(via email only: gis@smclawoffices.com)




Attachment 4

RESOLUTION NO. SA-12-15

RESOLUTION OF THE IMPERIAL BEACH REDEVELOPMENT AGENCY SUCCESSOR
AGENCY APPROVING A DISPOSITION AND DEVELOPMENT AGREEMENT AND THE
TRANSFER OF OWNERSHIP OF REAL PROPERTY AND RETENTION AND OWNERSHIP
OF CERTAIN PUBLIC IMPROVEMENTS

WHEREAS, AB X1 26 (2011-2012 1 Ex. Sess.) (the “Dissolution Act”) was signed by
the Governor of California on June 28, 2011, making certain changes to the California
Community Redevelopment Law (Part 1 (commencing with Section 33000) of Division 24 of the
California Health and Safety Code) (the “Redevelopment Law”) and the California Health and
Safety Code (the “Health and Safety Code”), including adding Part 1.8 (commencing with
Section 34161) and Part 1.85 (commencing with Section 34170) (“Part 1.85”) to Division 24 of
the Health and Safety Code; and

WHEREAS, on December 29, 2011, the California Supreme Court delivered its decision
in California Redevelopment Association v. Matosantos, finding the Dissolution Act largely
constitutional and reformed certain deadlines set forth in the Dissolution Act; and

WHEREAS, under the Dissolution Act and the California Supreme Court’s decision in
California Redevelopment Association v. Matosantos, all California redevelopment agencies,
including the Imperial Beach Redevelopment Agency (the “Former Agency”), were dissolved on
February 1, 2012, and successor agencies were designated and vested with the responsibility
of paying, performing and enforcing the enforceable obligations of the former redevelopment
agencies and winding down the business and fiscal affairs of the former redevelopment
agencies; and

WHEREAS, the City Council (the “City Council”) of the City of Imperial Beach (the “City”)
adopted Resolution No. 2012-7136 on January 5, 2012, accepting for the City the role of
Successor Agency to the Former Agency (the “Successor Agency”) pursuant to Part 1.85 of the
Dissolution Act; and

WHEREAS, the Dissolution Act was amended when the Governor signed Assembly Bill
1484 (“AB 1484”) on June 27, 2012 (reference hereinafter to the Dissolution Act means
Assembly Bill X1 26 as amended by AB 1484); and

WHEREAS, under the Dissolution Act, each Successor Agency shall have an oversight
board with fiduciary responsibilities to holders of enforceable obligations and the taxing entities
that benefit from distributions of property taxes and other revenues pursuant to Health and
Safety Code Section 34188; and

WHEREAS, the oversight board has been established for the Successor Agency
(hereinafter referred to as the “Oversight Board”) and all seven (7) members have been
appointed to the Oversight Board pursuant to Health and Safety Code Section 34179. The
duties and responsibilities of the Oversight Board are primarily set forth in Health and Safety
Code Sections 34179 through 34181 of the Dissolution Act; and

WHEREAS, the City has entered into that certain Disposition and Development
Agreement by and between the City and Sudberry-Palm Avenue LLC, a California limited
liability company (the “Developer”) dated December 14, 2011 (the “DDA”) for the development
of (i) a privately owned “town center” of new construction combining retail with commercial
space in a pedestrian-friendly environment, consisting of approximately 46,200 square feet of
building area in seven (7) buildings (designated as Parcels A through G), surface parking
consisting of 238 parking stalls, landscaping, hardscaping, lighting, driveways, and related
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improvements (defined in the DDA as the “Private Improvements”), and (ii) certain off-site public
improvements, including without limitation intersection improvements at Delaware Avenue, Palm
Avenue and State Route 75 and all associated improvements, curb, gutter, landscaping, traffic
signal, alley and undergrounding improvements required for the Project, and any other Cal-
Trans requirements (defined in the DDA as the “Public Improvements”), (the Private
Improvements and the Public Improvements are collectively defined as the “Project”); and

WHEREAS, the DDA pertains to that certain real property constituting two (2) parcels
(Parcels A - Assessor Parcel Number: 626-250-03, and Parcel B - Assessor Parcel Number
626-250-04 Thru 06) and additional land vacated by the City comprising approximately 4.75
acres located generally at the south side of Palm Avenue (State Route 75), between 7" Street
and 9™ Street, Imperial Beach, California and (defined collectively in the DDA as the “Site”); and

WHEREAS, the DDA contemplates the disposition of the Site to the Developer for the
development of the Project pursuant to the DDA; and

WHEREAS, the DDA further contemplates the City’s retention and ownership of the
Public Improvements to be constructed on and off the Site pursuant to the DDA; and

WHEREAS, the Site is located within the geographical area of the Palm
Avenue/Commercial Redevelopment Project (the “Project Area”); the Project complies with and
furthers the goals and objectives of the Redevelopment Plan for the Project Area approved and
adopted by the City Council of the City on February 6, 1996 by Ordinance No. 96-901, as
subsequently amended (the “Redevelopment Plan”) and the Project also furthers municipal and
other public purposes; and

WHEREAS, Health and Safety Code Section 34181(a) provides, in pertinent part, that
the Oversight Board shall direct the Successor Agency to transfer ownership to the appropriate
public jurisdiction of all assets and property constructed and used for governmental purposes;
and

WHEREAS, the City is the appropriate public jurisdiction for ownership of the Public
Improvements pursuant to the DDA due to the nature of the Public Improvements that will be
developed as part of the Project and constructed and used for governmental purposes, as
authorized pursuant to Health and Safety Code Section 34181(a); and

WHEREAS, a Mitigated Negative Declaration (MND) was prepared for the Project,
routed for public review and submitted to the State Clearinghouse (SCH #2011111018) for
agency review pursuant to the provisions of the California Environmental Quality Act (“CEQA”).
The City Council of the City approved and certified the information contained in the Final MND
for the Project on December 14, 2011, which included mitigation measures that will avoid or
reduce all potentially significant environmental effects to below a level of significance. This
activity has been determined to be adequately addressed in the Final MND for the Project, and
there is no substantial change in circumstances, new information of substantial importance, or
project changes which would warrant additional environmental review; therefore, no further
environmental review is required under the CEQA pursuant to State CEQA Guidelines Section
15162.
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NOW, THEREFORE, BE IT RESOLVED by the Imperial Beach Redevelopment Agency
Successor Agency, as follows:

Section 1:

Section 2:

Section 3:

Section 4:

Section 5:

Section 6:

Section 7:

The foregoing recitals are true and correct and are a substantive part of
this Resolution.

The Successor Agency hereby approves of the terms of the DDA.

The Successor Agency hereby approves of the sale and conveyance of
the Site from the City to the Developer in accordance with the terms and
conditions set forth in the DDA, for the purpose of the Developer
developing the Project.

The Successor Agency hereby approves the City’s transfer to the
Successor Agency of the residual proceeds received from the sale of the
Site to the Developer for the Successor Agency’s use and distribution for
approved development projects or to otherwise wind down the affairs of
the Former Agency pursuant to Health and Safety Code Section
34177 (e).

The Successor Agency hereby approves the City’'s retention and
ownership of the Public Improvements to be constructed on and off the
Site pursuant to the DDA.

The Successor Agency hereby acknowledges and agrees that the DDA
constitutes the existence of an enforceable obligation pursuant to Part 1.8
and Part 1.85 of Division 24 of the Health and Safety Code for the
purposes of, without limitation, the disposition of assets previously owned
by the Former Agency.

The Successor Agency hereby authorizes and directs the Executive
Director of the Successor Agency, or his or her designee, and the City
Manager, or his or her designee, to take all actions and sign any and all
documents necessary to implement and effectuate the DDA and the
actions approved by this Resolution including, without limitation,
approving extensions of deadlines set forth in the DDA and the Schedule
of Performance (Attachment No. 5 to the DDA) as determined necessary
by the City Manager, or his or her designee, under the DDA, approving
amendments to the DDA and its Attachments as determined necessary
by the City Manager, or his or her designee, to effectuate the DDA,
executing documents on behalf of the Successor Agency and City
(including, without limitation, grant deeds and quitclaim deeds), and
administering the Successor Agency’'s and City’'s obligations,
responsibilities and duties to be performed pursuant to this Resolution.
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Section 8: The Successor Agency does not intend, by adoption of this Resolution, to
waive any constitutional, legal and/or equitable rights of the Successor
Agency or the City under law and/or in equity, including, without limitation,
the effectiveness of the DDA or previous actions taken with respect to the
DDA, by virtue of the adoption of this Resolution and actions approved
and taken pursuant to this Resolution and, therefore, reserves all such
rights of the Successor Agency and the City under law and/or in equity.

Section 9: A Mitigated Negative Declaration (MND) was prepared for the Project,
routed for public review and submitted to the State Clearinghouse (SCH
#2011111018) for agency review pursuant to the provisions of the
California Environmental Quality Act (“CEQA”). The City Council of the
City approved and certified the information contained in the Final MND for
the Project on December 14, 2011, which included mitigation measures
that will avoid or reduce all potentially significant environmental effects to
below a level of significance. This activity has been determined to be
adequately addressed in the Final MND for the Project, and there is no
substantial change in circumstances, new information of substantial
importance, or project changes which would warrant additional
environmental review; therefore, no further environmental review is
required under the CEQA pursuant to State CEQA Guidelines Section
15162.

PASSED, APPROVED, AND ADOPTED by the Imperial Beach Redevelopment Agency
Successor Agency at its meeting held on the 15" day of August 2012, by the following vote:

AYES: BOARDMEMBERS: KING, BRAGG, SPRIGGS, JANNEY
NOES: BOARDMEMBERS: NONE
ABSENT: BOARDMEMBERS: BILBRAY

/sl

JAMES C. JANNEY
CHAIRPERSON
ATTEST:

/s/
JACQUELINE M. HALD, MMC
SECRETARY




Attachment 5

RESOLUTION NO. 2012-7243

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF IMPERIAL BEACH APPROVING,
SUBJECT TO CONDITIONS PRECEDENT, THE CITY’S TRANSFER TO THE IMPERIAL
BEACH REDEVELOPMENT AGENCY SUCCESSOR AGENCY OF THE RESIDUAL
PROCEEDS RECEIVED FROM THE SALE OF REAL PROPERTY PURSUANT TO A
DISPOSITION AND DEVELOPMENT AGREEMENT BY AND BETWEEN THE CITY OF
IMPERIAL BEACH AND SUDBERRY-PALM AVENUE LLC

WHEREAS, AB X1 26 (2011-2012 1* Ex. Sess.) (the “Dissolution Act”) was signed by
the Governor of California on June 28, 2011, making certain changes to the California
Community Redevelopment Law (Part 1 (commencing with Section 33000) of Division 24 of the
California Health and Safety Code) (the “Redevelopment Law”) and the California Health and
Safety Code (the “Health and Safety Code”), including adding Part 1.8 (commencing with
Section 34161) and Part 1.85 (commencing with Section 34170) (“Part 1.85") to Division 24 of
the Health and Safety Code; and

WHEREAS, on December 29, 2011, the California Supreme Court delivered its decision
in California Redevelopment Association v. Matosantos, finding the Dissolution Act largely
constitutional and reformed certain deadlines set forth in the Dissolution Act; and

WHEREAS, under the Dissolution Act and the California Supreme Court’s decision in
California Redevelopment Association v. Matosantos, all California redevelopment agencies,
including the Imperial Beach Redevelopment Agency (the “Former Agency”), were dissolved on
February 1, 2012, and successor agencies were designated and vested with the responsibility
of paying, performing and enforcing the enforceable obligations of the former redevelopment
agencies and winding down the business and fiscal affairs of the former redevelopment
agencies; and

WHEREAS, the City Council (the “City Council”) of the City of Imperial Beach (the “City”)
adopted Resolution No. 2012-7136 on January 5, 2012, accepting for the City the role of
Successor Agency to the Former Agency (the “Successor Agency”) pursuant to Part 1.85 of the
Dissolution Act; and

WHEREAS, the Dissolution Act was amended when the Governor signed Assembly Bill
1484 (“AB 1484") on June 27, 2012 (reference hereinafter to the Dissolution Act means
Assembly Bill X1 26 as amended by AB 1484); and

WHEREAS, under the Dissolution Act, each Successor Agency shall have an oversight
board with fiduciary responsibilities to holders of enforceable obligations and the taxing entities
that benefit from distributions of property taxes and other revenues pursuant to Health and
Safety Code Section 34188; and

WHEREAS, the oversight board has been established for the Successor Agency
(hereinafter referred to as the “Oversight Board”) and all seven (7) members have been
appointed to the Oversight Board pursuant to Health and Safety Code Section 34179. The
duties and responsibilities of the Oversight Board are primarily set forth in Health and Safety
Code Sections 34179 through 34181 of the Dissolution Act; and

WHEREAS, the City has entered into that certain Disposition and Development
Agreement by and between the City and Sudberry-Palm Avenue LLC, a California limited
liability company (the “Developer”) dated December 14, 2011 (the “DDA”) for the development
of (i) a privately owned “town center” of new construction combining retail with commercial
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space in a pedestrian-friendly environment, consisting of approximately 46,200 square feet of
building area in seven (7) buildings (designated as Parcels A through G), surface parking
consisting of 238 parking stalls, landscaping, hardscaping, lighting, driveways, and related
improvements (defined in the DDA as the “Private Improvements”), and (ii) certain off-site public
improvements, including without limitation intersection improvements at Delaware Avenue, Palm
Avenue and State Route 75 and all associated improvements, curb, gutter, landscaping, traffic
signal, alley and undergrounding improvements required for the Project, and any other Cal-
Trans requirements (defined in the DDA as the “Public Improvements”), (the Private
Improvements and the Public Improvements are collectively defined as the “Project”); and

WHEREAS, the DDA pertains to that certain real property constituting two (2) parcels
(Parcels A - Assessor Parcel Number: 626-250-03, and Parcel B - Assessor Parcel Number
626-250-04 Thru 06) and additional land vacated by the City comprising approximately 4.75
acres located generally at the south side of Palm Avenue (State Route 75), between 7™ Street
and 9" Street, Imperial Beach, California and (defined collectively in the DDA as the “Site”); and

WHEREAS, the DDA contemplates the disposition of the Site to the Developer for the
development of the Project pursuant to the DDA; and

WHEREAS, the DDA further contemplates the City’'s retention and ownership of the
Public Improvements to be constructed on and off the Site pursuant to the DDA; and

WHEREAS, the Site is located within the geographical area of the Palm
Avenue/Commercial Redevelopment Project (the “Project Area”); the Project complies with and
furthers the goals and objectives of the Redevelopment Plan for the Project Area approved and
adopted by the City Council of the City on February 6, 1996 by Ordinance No. 96-901, as
subsequently amended (the “Redevelopment Plan”) and the Project also furthers municipal and
other public purposes; and

WHEREAS, Health and Safety Code Section 34181(a) provides, in pertinent part, that
the Oversight Board shall direct the Successor Agency to transfer ownership to the appropriate
public jurisdiction of all assets and property constructed and used for governmental purposes;
and

WHEREAS, the City is the appropriate public jurisdiction for ownership of the Public
Improvements pursuant to the DDA due to the nature of the Public Improvements that will be
developed as part of the Project and constructed and used for governmental purposes, as
authorized pursuant to Health and Safety Code Section 34181(a); and

WHEREAS, the Successor Agency and Oversight Board will each consider approving its
own resolution (the “Successor Agency Resolution” and the “Oversight Board Resolution”,
respectively) to: (1) approve of the terms of the DDA, (2) approve of the sale and conveyance of
the Site from the City to the Developer in accordance with the terms and conditions set forth in
the DDA, for the purpose of the Developer developing the Project; (3) approve of the City’'s
retention and ownership of the Public Improvements to be constructed on and off the Site
pursuant to the DDA, (4) approve of the City’s transfer to the Successor Agency of the residual
proceeds received from the sale of the Site to the Developer for the Successor Agency’s use
and distribution for approved development projects or to otherwise wind down the affairs of the
Former Agency pursuant to Health and Safety Code Section 34177(e); and (5) acknowledge
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and agree that the DDA constitutes the existence of an enforceable obligation pursuant to Part
1.8 and Part 1.85 of Division 24 of the Health and Safety Code for the purposes of, without
limitation, the disposition of assets previously owned by the Former Agency; and

WHEREAS, a Mitigated Negative Declaration (MND) was prepared for the Project,
routed for public review and submitted to the State Clearinghouse (SCH #2011111018) for
agency review pursuant to the provisions of the California Environmental Quality Act (“CEQA”).
The City Council of the City approved and certified the information contained in the Final MND
for the Project on December 14, 2011, which included mitigation measures that will avoid or
reduce all potentially significant environmental effects to below a level of significance. This
activity has been determined to be adequately addressed in the Final MND for the Project, and
there is no substantial change in circumstances, new information of substantial importance, or
project changes which would warrant additional environmental review; therefore, no further
environmental review is required under the CEQA pursuant to State CEQA Guidelines Section
15162.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Imperial
Beach as follows:

Section 1: The foregoing recitals are true and correct and are a substantive part of
this Resolution.

Section 2: Provided that all of the following conditions are satisfied (collectively, the
“Conditions”), the City Council hereby approves the City’s transfer to the
Successor Agency of the residual proceeds received from the sale of the
Site to the Developer for the Successor Agency’s use and distribution for
approved development projects or to otherwise wind down the affairs of
the Former Agency pursuant to California Health and Safety Code
Section 34177(e):

1) The Successor Agency adopts the Successor Agency Resolution;
(2) The Oversight Board adopts the Oversight Board Resolution; and
3) (@) The Department of Finance either does not review the
Oversight Board Resolution within the time period set forth in the
Dissolution Act and the Oversight Board Resolution and the actions
therein are deemed effective pursuant to the Dissolution Act or (b) the
Department of Finance reviews the Oversight Board Resolution within the
time period set forth in the Dissolution Act and the Department of Finance
approves of the Oversight Board Resolution and the actions therein.

Section 3: Provided that all of the Conditions are satisfied, the City Council hereby
authorizes and directs the Executive Director of the Successor Agency, or
his or her designee, and the City Manager, or his or her designee, to take
all actions and sign any and all documents necessary to implement and
effectuate the DDA and the actions approved by this Resolution including,
without limitation, approving extensions of deadlines set forth in the DDA
and the Schedule of Performance (Attachment No. 5 to the DDA) as
determined necessary by the City Manager, or his or her designee, under
the DDA, approving amendments to the DDA and its Attachments as



Section 4:
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determined necessary by the City Manager, or his or her designee, to
effectuate the DDA, executing documents on behalf of the Successor
Agency and City (including, without limitation, grant deeds or quitclaim
deeds), and administering the Successor Agency’s and City’s obligations,
responsibilities and duties to be performed pursuant to this Resolution.

The City Council does not intend, by adoption of this Resolution, to waive
any constitutional, legal and/or equitable rights of the Successor Agency
or the City under law and/or in equity, including, without limitation, the
effectiveness of the DDA or previous actions taken with respect to the
DDA, by virtue of the adoption of this Resolution and actions approved
and taken pursuant to this Resolution and, therefore, reserves all such
rights of the Successor Agency and the City under law and/or in equity.

A Mitigated Negative Declaration (MND) was prepared for the Project,
routed for public review and submitted to the State Clearinghouse (SCH
#2011111018) for agency review pursuant to the provisions of the
California Environmental Quality Act (“CEQA"). The City Council of the
City approved and certified the information contained in the Final MND for
the Project on December 14, 2011, which included mitigation measures
that will avoid or reduce all potentially significant environmental effects to
below a level of significance. This activity has been determined to be
adequately addressed in the Final MND for the Project, and there is no
substantial change in circumstances, new information of substantial
importance, or project changes which would warrant additional
environmental review; therefore, no further environmental review is
required under the CEQA pursuant to State CEQA Guidelines Section
15162.

PASSED, APPROVED, AND ADOPTED by the City of Imperial Beach at its meeting
held on the 15" day of August 2012, by the following vote:

AYES:

NOES:

ABSENT:

ATTEST:

/sl

COUNCILMEMBERS: KING, BRAGG, SPRIGGS, JANNEY
COUNCILMEMBERS: NONE
COUNCILMEMBERS: BILBRAY

/sl
JAMES C. JANNEY, MAYOR

JACQUELINE M. HALD, MMC

CITY CLERK



Attachment 6

_ MEMORANDUM OF AGREEMENT
REGARDING NINTH STREET IMPROVEMENTS
AND FUNDING FOR SITE PREPARATION DESIGN WORK

This Memorandum of Agreement Regarding Ninth Street. Improvements and Funding for
Site Preparation Design Work (this “Memorandum”™) is dated for convenience as of
August 10, 2012, by and between The City of Imperial Beach (“City”) and Sudberry-
Palm Avenue LLC, a California limited liability company (“Developer”).

1. Disposition and Development Agreement. City and Developer entered into that
certain Disposition and Development Agreement dated as of December 14, 2011 (the
“DDA”). Any capitalized term that is not otherwise defined in this Memorandum shall
have the meaning ascribed to such term in the DDA,

2. Ninth Street Improvements.

a, Pursuant to the DDA, City and Developer agreed, among other things, that
Developer would be responsible for the design and construction of off-site public
improvements consisting of the resurfacing and improvement of ofh Street, between Palm
Avenue and Donax Avenue (defined in the DDA as the ‘“Ninth Street Improvements”),
the cost of which design and construction work (estimated to be approximately $200,000)
would be the responsibility of and paid for by the City,

b. The Parties have determined and agreed that it is in their mutual best
interests, and necessary and appropriate for the implementation of the purposes of the
DDA, for the City to assume all responsibility for the design and construction of and
payment for the Ninth Street Improvements, without any obligation on the part of the
Developer.

c. Therefore, the Parties hereby agree that the DDA and all of the
attachments and exhibits attached to and/or to be prepared in accordance with the DDA
are hereby amended to delete all references to the Ninth Street Improvements, and that
the DDA shall be carried out as if the design, permitting, construction and installation of
the Ninth Street Improvements were not a part of the DDA, Provided, however, that
Developer shall remain liable for the design, permitting, construction and installation of
all Public Improvements described in paragraph a. of Section 219 of the DDA in
accordance with the and subject to the terms and conditions of the DDA,

3. Funding for Certain On-Site Design Worl.

a, Pursuant to the DDA, City has agreed to pay to or for the benefit of or
reimburse Developer for the cost of designing, permitting, constructing and installing the
off-site Public Improvements described in paragraph a. of Section 219 of the DDA, not to
exceed the sum of $2,200,000 (the “Public Improvement Funds”), a portion of which (the
“Disbursed Funds”) has been disbursed previously by City for the preparation of plans
for the Public Tmprovements,

Memorandum Agreement 1
2-7-12
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b. The Parties now wish to provide for the use of a portion of the Public
Improvement Funds remaining after disbursement of the Disbursed Funds (the
“Remaining Public Improvement Funds”), not to exceed the sum of $100,000, for the
preparation of plans for certain on-site improvements relating to the grading of the Site
and construction of infrastructure necessary for the development of the Site as provided
in the DDA (the “Site Preparation Design Work™). The Site Preparation Design Work is
more specifically described in the Scope of Work attached to this Memorandum as
Exhibit “A”,

c. The obligation of the City to provide funds for (i) the Site Preparation
Design Work plus (ii) the planning, permitting, construction and installation of the Public
Improvements described in paragraph a. of Section 219 of the DDA, shall in no event
exceed the sum of $2,200,000.

d, The use of up to $100,000 of the Remaining Public Improvement Funds
for the Site Preparation Design Work (the “Site Preparation Design Funds™) shall be
subject to the following terms and conditions:

D The Initial Deposit to be deposited into the Construction Escrow
pursuant to paragraph f. of Section 219 of the DDA shall be increased by the sum of
$100,000, so that the Initial Deposit shall consist of (A) the amount by which $200,000
exceeds the Disbursed Funds, as provided in clause 1 of paragraph f. of Section 219 of
the DDA, plus (B) the sum of $100,000, Consequently, the balance of the Remaining
Public Improvement Funds described in clause 3 of paragraph f. of Section 219 shall be
$1,900,000, rather than $2,000,000.

2) The disbursement of the Site Preparation Design Funds shall be
subject to the conditions precedent for the disbursement of the Initial Deposit set forth in
clauses 1 and 2 of paragraph f. of Section 219 of the DDA,

3) The Site Preparation Design Funds shall be subject to and
disbursed in accordance with the Disbursement Agreement to be executed by City,
Developer and Escrow Agent. Disbursements of the Site Preparation Design Funds shall
be subject to the approval of the City Manager in accordance with the Disbursement
Agreement.

4 City’s obligation to provide the Remaining Public Improvement
Funds shall be reduced by the amount disbursed for the Site Preparation Design Work.
For example, if the Remaining Public Improvement Funds are equal to $2,166,021 and if
$100,000 is disbursed for the Site Preparation Design Work, the balance available for the
Public Improvements shall be $2,066,021. Provided, however, that Developer shall
remain liable for any costs and expenses in excess of the Remaining Public Improvement
Funds that are necessary for the completion of the Public Improvements described in
paragraph a. of Section 219 of the DDA,

Memarandum Agreement 2
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(5) Not later than thirty (30) days after completion of the Site
Preparation Design Work and acceptance of the Public Improvements pursuant to
paragraph g. of Section 219 of the DDA, Developer shall prepare, execute and deliver to
the City a certification of costs (“Cost Certification™), setting forth the final costs of the
Site Preparation Design Work and the Public Improvements, including the respective
sources of funds used to pay such costs. The Cost Certification shall be subject to review
and audit pursuant to the terms of the Disbursement Agreement. In the event the Cost
Certification demonstrates that the sum of (i) the Public Improvement Costs paid with
Disbursed Funds and/or Remaining Public Improvement Funds plus (ii) the Public
Improvement Funds disbursed for the Site Preparation Design Work, is less than
$2,200,000, Developer shall promptly, but in any event within thirty (30) days of written
demand by the City, reimburse City for the amount by which the actual final cost is less
than $2,200,000.

e, The Parties have determined and agreed that it is in their mutval best
interests, and necessary and appropriate for the implementation of the purposes of the
DDA, for the City to advance to Developer the Site Preparation Design Funds as
provided in this Section 3.

f Therefore, the Parties hereby agree that the DDA and all of the
attachments and exhibits attached to and/or to be prepared in accordance with the DDA
are hereby amended to incorporate the terms and conditions of this Section 3 of this
Memorandum relating to funding for the Site Preparation Design Work,

4, Severability, If any term or provision of this Memorandum, the deletion of which
would not adversely affect the receipt of any material benefit by either Party hereunder,
shall be held by a court of competent jurisdiction to be invalid or unenforceable, the
remainder of this Memorandum shall not be affected thereby and each other term and
provision of this Memorandum shall be valid and enforceable to the fullest extent
permitted by law. It is the intention of the Parties that in lieu of each clause or provision of
this Memorandum that is illegal, invalid, or unenforceable, there be added as a part of this
Memorandum an enforceable clause or provision as similar in terms to such illegal,
invalid, or unenforceable clause or provision as may be possible,

5. Authority for this Memorandum. City Council Resolution No. 2011-7132, which
approved the DDA, provides, in part, that the City Manager, or designee, is authorized on
behalf of the City, subject to approval as to form by the City Attorney and Special
Counsel, to make such changes to the provisions of the DDA as the City Manager may
determine are necessary and appropriate to carry out and implement the purposes of the
DDA.

6. DDA Remains in Effect, Except as amended by this Memorandum, the DDA
remains i full force and effect, including, but not limited to the respective rights and
obligations of the Parties with respect to the construction of and payment for the Public
{mprovements as described in the DDA with the exception of the Ninth Street
Improvements.

Memorandum Agreement 3
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Executed as of the date set forth above.

SUDBERRY-FALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC., a
California corporation, its Manager

By: Cgmﬁw f? 70';{{}

Charles J. Todd
Chief Operating Officer

CITY OF IMPERIAL BEACH

/Brown
City Manager

By: ,/'\%wyg 7;‘%"7/0‘7&-/ i

APPROVED AS TO FORM

KEYWIAS/

By A Il’l/f o ﬂ’\
J;xﬂli rLyoW

NE, BALLM BERKMAN

Cit ecial Counsel

By: l&%[b//,ﬂ'&(%

Memorandum Agreement 4
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COMPLETE APPRAISAL
SUMMARY REPORT

OF
City of Imperial Beach Property
Proposed “Breakwater” Commercial Center Site
735-849 Palm Avenue
Imperial Beach, CA 91932
APNs: 626-250-03, 04, 05 & 06

AS OF
July 10, 2012

PREPARED FOR
Gregory Wade
Assistant City Manager/Community Development Director
City of Imperial Beach
Community Development Department
825 Imperial Beach Blvd
Imperial Beach, CA 91932

PREPARED BY
Robert M. Backer, MAI, SRA
Robert Backer & Associates
990 Highland Drive, Suite 110B
Solana Beach, CA 92075
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ROBERT BACKER & ASSOCIATES

Robert M. Backer, MAI, SRA
Certified General Appraiser
AG 002082

appraisal of real estate
August 6, 2012

Gregory Wade

Assistant City Manager/Community Development Director
City of Imperial Beach

Community Development Department

825 Imperial Beach Blvd

Imperial Beach, CA 91932

Re: Imperial Beach Property
Proposed “Breakwater” Commercial Center Site
735-849 Palm Avenue
Imperial Beach, CA 91932

Dear Mr. Wade:

At your request, we have prepared an appraisal for the above referenced property. Please
reference page 7 of this report for important information regarding the scope of research
and analysis for this appraisal, including property identification, inspection, Highest and
Best Use analysis and valuation methodology.

We certify that we have no present or contemplated future interest in the property beyond
this estimate of value. Your attention is directed to the Limiting Conditions and
Assumptions section of this report (page 5). Acceptance of this report constitutes an
agreement with these conditions and assumptions. In particular, we note the following:

Hypothetical Conditions:

e The subject property was previously used as a shopping center and bank which have
since been demolished. Tentative map approval for development with new retail
improvements was obtained on December 14, 2011. The resolution document is
included in the report addenda. There are several conditions and stipulations in the
document which must be met in order to obtain final map recordation, including
utilities improvement; storm drain and frontage improvement replacement; raising the
site to street grade; and traffic flow and access enhancement. The first portion of this
appraisal is conducted under the hypothetical condition that the site is vacant, in
finished condition, with all frontage improvements, utilities and entitlements in place.
The second portion of the appraisal adjusts to an as-is value by deducting the
anticipated costs for the required improvements.

990 HIGHLAND DRIVE, SUITE 110 B, SOLANA BEACH, CA 92075 * 858 755-8383 * FAX 858 755-8898+*bob(@rbackerappraisal.com
!
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Extraordinary Assumptions:

o The appraiser has relied on a construction and grading cost estimate draft provided by
Sudberry Properties on July 10, 2012 to derive the value of the subject as-is. A copy
of the cost estimate is included in the report addenda. This appraisal is operated under
the extraordinary assumption that the reported costs are substantially accurate. If the
anticipated development costs change in the future, this appraisal will need revision.

e The proposed project includes vacation of City-owned Streets and a portion of an
alley that runs along the southern perimeter of the subject. Currently, the appraiser’s
calculations based on the assessor’s parcel map indicates a site size of 3.91 acres
exclusive of the City Streets that will be included in the project. The approved
tentative map document (included in the report addenda) states a site size of 4.75
acres. For the purposes of this analysis, the area of 4.75 acres reflected in the
resolution document is utilized.

Based on our review of national investor surveys, marketing times attributed to the sales
comparables utilized in the sales comparison approach, and information gathered during
the sales verification process, a reasonable exposure time for the subject property at the
value reported herein is concluded at twelve to twenty four (12 - 24) months.

Based on the appraisal described in the accompanying report, subject to the Limiting
Conditions and Assumptions, Extraordinary Assumptions and Hypothetical Conditions
(if any), we have made the following value conclusion(s:

Imperial Beach Property Value of the Subject — As-is:  Nominal Value*
Proposed “Breakwater” Commercial

Center Site

735-849 Palm Avenue

Imperial Beach, CA 91932

Respectfully submitted,

Robert M. Backer, MAI, SRA
AG002082

* The cost to achieve the condition specified in the hypothetical condition used in this
appraisal exceeds the market value of the property under those conditions, resulting in a
nominal value.
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Proposed “Breakwater” Commercial Center Site — 735-849 Palm Avenue 1

Summary of Salient Facts

Subject Property:

Property Overview:

Interest Appraised:

Highest and Best Use As Vacant:

Highest and Best Use As Improved:
Zoning:

Concluded Value of the Subject As-is:

Proposed “Breakwater” Commercial Center Site
735-849 Palm Avenue
Imperial Beach, CA 91932

The subject property consists of two and one-half city
blocks of commercial land in Imperial Beach,
California. The site is identified as Assessor’s parcel
numbers 626-250-03, 04, 05 & 06. The site was
previously in use as a shopping center and bank before
those improvements were demolished. As of the date of
value of this report the site has an approved tentative
map for 46,200 SF of retail space in seven buildings.
The project also includes vacation of two city streets
and an alley, which will bring the site size to a total of
4,75 acres (see extraordinary assumption). In order for
new development to occur, the site will need to be
elevated to street level as it is currently below grade;
and extensive frontage, access, and utilities
improvements are required in order to develop the
property. A detailed estimate of the anticipated costs is
included in the report addenda.

Fee simple

Hold for Future Commercial or Mixed-Use
Development

The subject property is not improved.
C-1 (commercial)

Nominal Value*

* The cost to achieve the condition specified in the hypothetical condition used in this
appraisal exceeds the market value of the property under those conditions, resulting in a

nominal value.

Robert Backer and Associates
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APPENDIX A

Sudberry Proceeds with
Approved 9th & Palm Development

City of Imperial Beach



SUDBERRY PROCEEDS WITH APPROVED
9TH AND PALM DEVELOPMENT

WORKSHEET A1
ESTIMATE OF SALES TAX DISTRIBUTION

9TH AND PALM
CITY OF IMPERIAL BEACH

Average Estimated
Annual Sales 2011 Annual
Square Productivity Estimated Sales Percentage Taxable
Feet (SF} Per SF (1) Potential Taxable Sales
|.  Annual Taxable Sales
Building A - Market 14,800 $400 $5,920,000 30.0% $1,776,000
Buildings B, C, D - Shops 10,400 $300 $3,120,000 100.0% $3,120,000
Building E - Shops 4,700 $300 $1,410,000 100.0% $1,410,000
Building F - Retail 12,300 $300 $3,690,000 100.0% $3,690,000
Building G - Retait 4,000 $300 $1,200,000 100.0% $1.200,000
Totals/Average 46,200 $332 $15,340,000 73.0% $11,196,000
Sales Tax Rate 7.75%
Total Sales Tax Distributed to Taxing Entities $868,000
Il. Distribution by Taxing Entity (2)
A. State of California
General Fund 3.9375% $441,000
Fiscal Recovery Fund 0.2500% $28,000
Local Public Safety Fund 0.5000% $56,000
Local Revenue Fund for Health and Social Services 0.5000% $56,000
Local Revenue Fund 2011 1.0625% $119.000
Total State of California 6.2500% $700,000
B. City of Imperial Beach
City Operations 1.0000% $112,000
C. TransNet
San Diego County Regional Transportation Commission (SDTC) 0.5000% $56,000
D. Total Sales and Use Tax 7.7500% $868,000

(1) Represenis an average of relail and restaurant average annual sales productivity per SF.
(2) Source: California State Board of Equalization

Prepared by: Keyser Marston Associates, Inc.
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WORKSHEET A-3

SUDBERRY PROCEEDS WITH APPROVED

9TH AND PALM DEVELOPMENT

ESTIMATE OF CONSTRUCTION EMPLOYMENT - ESTIMATED DEVELOPMENT COSTS

9TH AND PALIM
CITY OF IMPERIAL BEACH

Project Description
Gross Building Area {GBA) Site Area 475 Acres
Market 14,800 SF 206,910 SF
Shops 15,100 SF
Retail 16,300 SF
Total GBA 46,200 SF
Development Costs Totals Comments
I. Direct Costs (1}
Off-Site Improvements (2) $1,350,000 $7 Per SF Land
On-Site Improvements $2,200,000 $11 Per SF Land
Parking $0 Included in On-Sites
Shell Construction $2,795,000 $89 Per SF GBA - Excluding Market
Tenant Improvements $211,000 $14 Per SF GBA - Shops
Amenities/FF&E $100,000 Allowance
Contingency $359,000 5.4% of Directs
Total Direct Costs $7,015,000 $152 Per SF GBA - Total
$223 Per SF GBA - Excluding Market
Il. Indirect Costs
Architecture & Engineering $550,000 7.8% of Directs
Permits & Fees (2) $100,000 $2 Per SF GBA - Total
Legal & Accounting $225,000 3.2% of Directs
Taxes & Insurance $130,000 1.9% of Direcis
Developer Fee $350,000 5.0% of Directs
Marketing/l.ease-Up $370,000 $8 Per SF GBA - Total
Contingency $86,000 5.0% of Indirects
Total Indirect Costs $1,811,000 25.8% of Directs
ll. Financing Costs
Loan Fees $112,000 1.6% of Directs
interest during Construction/Lease-Up $309,000 4.4% of Directs
Total Financing Costs $421,000 6.0% of Directs
IV. Total Development Costs $9,247,000 $200 Per SF GBA - Total
$294 Per SF GBA - Excluding Market

(1} inctudes the payment of prevailing wages.
(2) Per Developer. Not verified by KMA or City.

Prepared by: Keyser Marston Associates, Inc,
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