CITY OF IMPERIAL BEACH
PARKS AND RECREATION COMMITTEE

AGENDA
JUNE 15, 2015

City of Imperial Beach Council Chambers
825 Imperial Beach Boulevard
Imperial Beach, CA 91932

REGULAR MEETING —4:30 p.m.

The Parks and Recreation Committee for the City of Imperial Beach is endeavoring to be in total
compliance with the Americans with Disabilities Act (ADA). If you require assistance or auxiliary aids in
order to participate at meetings, please contact the City Clerk’s office at (619) 628-2347, as far in
advance of the meeting as possible.

1. CALL TO ORDER

2. ROLL CALL

3. PLEDGE OF ALLEGIANCE
4

PUBLIC COMMENTS - Each person wishing to address the Parks and Recreation Committee
regarding items not on the posted agenda may do so at this time. In accordance with State law, the
Parks and Recreation Committee may not take action on an item not scheduled on the agenda. If
appropriate, the item will be referred to City staff or placed on a future agenda.

5. REPORTS
A. MINUTES.
Recommendation: Approve the Regular Meeting Minutes of May 18, 2015.

B.* DISCUSSION AND DIRECTION REGARDING COMMUNITY OUTREACH FOR
COMMUNITY SURVEY AND NEEDS ASSESSMENT TO DETERMINE INTEREST
LEVELS IN VARIOUS RECREATION PROGRAMS.

C. CONSIDERATION OF AN AMENDMENT OF AN OPERATING AGREEMENT WITH
THE BOYS & GIRLS CLUB AND AN AMENDMENT OF A FIELD USE AGREEMENT
WITH IMPERIAL BEACH LITTLE LEAGUE AND IMPERIAL BEACH GIRLS
SOFTBALL LEAGUE TO MAINTAIN AND OPERATE RECREATIONAL FACILITIES
OWNED BY THE CITY OF IMPERIAL BEACH.

Recommendation: That the Parks and Recreation Committee receive this report, hold
discussion on the identified items, and provide direction to staff about next steps
including the creation of formal recommendations on particular items for consideration
by the City Council.

* No staff report.

6. ADJOURNMENT

/sl
Jacqueline M. Hald, MMC
City Clerk

For your convenience, a copy of the agenda and meeting packet may be viewed in the office of
the City Clerk at City Hall or on our website at www.ImperialBeachCA.gov. Go to the Imperial
Beach Parks and Recreation Committee Page located under the Government Section/City
Boards and Committees Tab.

Any writings or documents provided to a majority of the Parks and Recreation Committee
regarding any item on this agenda will be made available for public inspection in the office of
the City Clerk located at 825 Imperial Beach Blvd., Imperial Beach, CA 91932 during normal
business hours.
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Item No. 4.A.

CITY OF IMPERIAL BEACH
PARKS AND RECREATION COMMITTEE

REGULAR MEETING MINUTES
MAY 18, 2015

City of Imperial Beach Council Chambers
825 Imperial Beach Boulevard
Imperial Beach, CA 91932

1. CALL TO ORDER
Chair O’Neal called the Regular Meeting to order at 4:30 p.m.

2. ROLL CALL

Chair Present: O’Neal

Vice Chair Present:  Stucki

Members Present:  Blinsman, Klosinski, Stephenson
Alternates Present:  Salisbury

Alternate Absent: Aguilar, Goforth

Staff Present: Management Analyst Vea, City Clerk Hald
3. PUBLIC COMMENTS

None.

4. REPORTS

Management Analyst Vea announced he was attending the meeting in place of City Manager
Hall due to a scheduling conflict.

A. MINUTES

MOTION BY STUCKI, SECOND BY KLOSINSKI, TO APPROVE THREE (3) SETS OF
SPECIAL MEETING MINUTES OF APRIL 27, 2015. MOTION CARRIED UNANIMOUSLY.

B. REPORT FROM THE BOYS & GIRLS CLUB ON THE STATUS OF THE CURRENT
IMPERIAL BEACH RECREATIONAL PROGRAMS.

Management Analyst Vea introduced the item.

In response to Member Klosinski’'s concern about the hours of operation of the Recreation
Center, Aaron Ruiz, Unit Director for the Boys and Girls Club of South County (BGC), stated the
BGC is operating the Recreation Center during hours set by the City. He anticipated a future
recommendation from the BGC to the City to have the Recreation Center in operation only when
children are present after school. The facility is currently open at 10:00 a.m. to accommodate
the City’s desire to have the facility open for adults such as stay at home moms. With regard to
Chair O’Neal’s question about the opening of the Skate Park, he stated that the BGC currently
works with volunteers from the Imperial Beach Girl’s Softball and the Little League and on the
weekend the three groups switch on a rotating basis.

THE PARKS AND RECREATION COMMITTEE RECEIVED AND FILED THE REPORT.

C. RECOMMENDATION TO CITY COUNCIL TO CONDUCT A COMMUNITY SURVEY
AND NEEDS ASSESSMENT TO DETERMINE INTEREST LEVELS IN VARIOUS
RECREATION PROGRAMS.

Management Analyst Vea reported on the item and recommended approval of a
recommendation to City Council to direct staff to secure the services of California Consulting to
conduct a comprehensive needs analysis and survey to determine which recreational programs
will be supported by the residents of the City.
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Chair O’Neal spoke in support of staff's recommendation.

Andrea Wogsland distributed information to the Board regarding an eco-tourism study that was
done for Imperial Beach in 2005 that showed data on recreation. She also submitted letters
from the community who were in support of a pool. She questioned the status of partnerships
with the Sweetwater High School District and Coronado Recreation Center; how long the needs
assessment will take and supported creation of a taskforce to follow the progress and to ensure
implementation; and if the Mar Vista High School would be opened up for the public year-round.

Management Analyst Vea stated that staff will look into her questions.

Chair O’Neal spoke about the difficulties of partnering with school districts and he stated that
California Consulting will produce answers to her questions.

Sarah Teck spoke about her experience with having access to pools in the local area and the
benefits for having a pool. She suggested having a pool on par with that of Coronado which can
be used for lifeguard training, scuba dive training, general recreation and swim teams and she
spoke in support for a small therapeutic pool. In the meantime, the PRC should seek
partnerships with other local pools.

Member Stucki commended that many agencies are not doing joint use agreements anymore
because it is not economically feasible.

CONSENSUS OF THE PARKS AND RECREATION COMMITTEE TO FORWARD A
RECOMMENDATION TO THE CITY COUNCIL TO DIRECT STAFF TO SECURE THE
SERVICES OF A QUALIFIED CONSULTANT TO CONDUCT A COMPREHENSIVE NEEDS
ANALYSIS AND SURVEY TO DETERMINE WHICH RECREATIONAL PROGRAMS WILL BE
SUPPORTED BY THE RESIDENTS OF THE CITY.

D. RECOMMENDATION TO CITY COUNCIL TO APPROVE A REQUEST FROM THE
BOYS & GIRLS CLUB FOR ADDITIONAL RECREATIONAL PROGRAM FUNDING
FOR FY15.

Member Blinsman recused himself from discussion of the item due to his employment with the
BGC and left Council Chambers at 4:54 p.m.

Management Analyst Vea reported that at the previous Board meeting, staff was directed to
prepare a recommendation to the City Council to provide an additional $50,000 for the Sports
Park. Since there is already $50,000 for water and lights, anything left over from that amount
should be used first with the remainder taken from the General Fund. He noted that the BGC
plans to talk to Chad Harbin about programming the Girl’s softball field to help them become
revenue neutral.

Aaron Ruiz, Director for the Boys and Girls Club of South County (BGC), stated the $50,000
that is part of the current contract is for utilities for the whole park and it is shared with the
Imperial Beach Little League and Girl's Softball

Chair O’Neal noted that the BGC is only responsible for the area north of the softball field.

Don Spicer, representing the Imperial Beach Little League, stated that the $50,000 pays for
water, electricity and to help offset repairs over $1,000 for the entire park.

Aaron Ruiz stated the BGC was under the impression that they would receive $50,000 to offset
staffing expenses but the $50,000 was put in a maintenance fund. He noted that the BGC still
continued with the negotiations because they had funding sources lined up in the amount of
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$45,000 but those sources were later denied. Looking forward, he said the BGC knows there
will be a funding shortfall, that the BGC can get to a point of self sufficiency but to say they can
do it in a year would not be responsible.

MOTION BY STUCKI, SECOND BY KLOSINSKI, TO FORWARD A RECOMMENDATION TO
THE CITY COUNCIL TO APPROVE A ONE-TIME APPROPRIATION OF FUNDING TO
ADDRESS A BUDGET SHORTFALL EXPERIENCED BY THE IMPERIAL BEACH BOYS &
GIRLS CLUB IN THE PROVISION OF RECREATIONAL SERVICES FOR THE CITY OF
IMPERIAL BEACH, AND TO PROVIDE STRATEGIES TO AVOID OR SIGNIFICANTLY
REDUCE FUTURE SHORTFALLS. ADDITIONALLY, FIRST USE THE FUNDS LEFTOVER
FROM THE $50,000 ALREADY BUDGETED FOR FOR WATER AND LIGHTS WITH THE
REMAINDER TAKEN FROM THE GENERAL FUND. MOTION CARRIED BY THE

FOLLOWING VOTE:

AYES: BOARDMEMBERS: STEPHENSON, KLOSINSKI, STUCKI, O’'NEAL
NOES: BOARDMEMBERS: NONE

ABSENT: BOARDMEMBERS: NONE

DISQUALIFIED: BOARDMEMBERS: BLINSMAN

5. ADJOURNMENT
Chair O’Neal adjourned the meeting at 5:05 p.m.

Tim O’Neal
Chair

Jacqueline M. Hald, MMC
City Clerk



ITEM 4.B. - DISCUSSION AND DIRECTION REGARDING COMMUNITY
OUTREACH FOR COMMUNITY SURVEY AND NEEDS ASSESSMENT
TO DETERMINE INTEREST LEVELS IN VARIOUS RECREATION
PROGRAMS

NO STAFF REPORT






Parks and Recreation Committee Staff Report

Sports Park Boys & Girls Club Operating Agreement &
Leagues Sports Park Field Use Agreement

June 15, 2015

Page 2 of 3

RATIONALE:

A well organized and effective recreation program is consistent with the Imperial Beach Mission
Statement by providing a safe environment, family atmosphere and promotes cultural
opportunities.

During the summer of 2013, the City Council discussed various options for enhancing the
Imperial Beach recreation program and operation of the Imperial Beach Sports Park by finding a
professional provider for recreation services. After an RFP process, it was determined by a
subcommittee of the City Council that the Boys & Girls Club has unique expertise and extensive
experience in administering sports and recreation programs in addition to institutional
knowledge obtained from operating sports and recreation programs throughout San Diego
County. Further, the Club proposed to provide the residents of the City with more, and better,
sports and recreation programs than are offered currently by the City and by City employees.
Further discussions resulted in the fields being managed and maintained by the Imperial Beach
Little League and Imperial Beach Girls Softball League (collectively the “Leagues”).

OPTIONS:

e Review and receive the staff report, hold discussion on the identified items and provide
direction to staff about next steps.

e Review and reject the staff report and direct staff to prepare additional information for
consideration.

BACKGROUND:

Following an RFP process in early 2014, the City of Imperial Beach entered into agreements
that allowed the Boys and Girls Club to maintain and operate the Imperial Beach recreation
Center, Skate Park, Tot Lot and associated amenities and the Imperial Beach Little League and
Imperial Beach Girls Softball League to use, maintain and operate the playing fields at the
Imperial Beach Sports Park as recommended by a subcommittee of the City Council.

The agreements were for one (1) year with the option to renew for two (2) additional two (2)
year periods to correlate with the bi-annual budget cycle of the City. The Boys & Girls Club and
Leagues have chosen to exercise the renewal options with a few changes to the agreements.

ANALYSIS:

The proposed amendments would extend the agreements to June 30, 2017 to coincide with the
Imperial Beach Municipal Budget cycle, unless extended by City Council. These amendments
will be presented to City Council at their July 15, 2015 City Council meeting and are described
below.

At their June 17, 2015 meeting, the City Council will be considering up to $50,000 in the
municipal budget that will be used to offset the power and water costs for the facility with the
remainder of the funds, if any, being used to conduct any necessary improvements to the
facility. They are also considering $10,000 that will be used for scholarships for lower income
Imperial Beach residents. This is in addition to the $50,000 that the Boys & Girls Club will be
requesting at the July 15, 2015 City Council meeting to help offset their operations for the
previous year.
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The Boys & Girls Club has requested that the City take responsibility for the current Playground
/ Tot Lot and parking areas due to the maintenance required. The Amendment reflects these
requested changes. City staff is currently looking into grants to modernize the Playground / Tot
Lot and also into xeriscaping or desert-scaping the parking lot grass areas which should
minimize maintenance requirements.

The Boys & Girls Club is also asking for more control over the fee schedule and hours of
operation, which are both regulated by our municipal code. The Skate Park is currently open
earlier than the rest of Sports Park so they would like to establish joint hours for the entire
facility. In the meantime, they would like the City or some other organization to be responsible
for opening Skate Park. The Amendment reflects these requested changes.

The Leagues have requested some minor changes to their contracts which are reflected in the
amendment that will be presented to City Council on July 15, 2015 (e.g. allowing the Leagues to
change locks on City facilities and providing keys or combinations to the City without
preauthorization from the City).

ENVIRONMENTAL DETERMINATION:

Not a project as defined by CEQA.

FISCAL IMPACT:

With the adjustments that the Boys & Girls Club is requesting to their contract, the City will incur
regular maintenance costs for the Playground / Tot Lot & parking area. Additionally, $50,000 to
offset power and water costs is being requested in the 2015-2017 budget as well as $10,000 to
be used for scholarships for lower income Imperial Beach residents.

Attachments:

1. Boys & Girls Club Operating Agreement for Sports Park

2. Imperial Beach Little League and Imperial Beach Girls Softball League Field Use Agreement
for Sports Park
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Attachment No. 1 - Boys & Girls Club Operating Agreement for Sports Park

CITY in a serviceable, safe and sanitary condition and good order and repair, except
reasonable wear and tear. If any removal of such personal property by CLUB restilts in
damage to the remaining improvements on the Property, CLUB agrees to repair all such
damage at their sole cost and expense.

F. Surrender of Records: Upon termination or expiration of this Agreement, CLUB shall
deliver to CITY copies of all files, plans, records, registers and other papers and
documents which may be required for the proper operation and management of the
Property, except those files or documents that may contain confidential information that
must be protected by CLUB. CLUB shall surrender the Property free and clear of all liens
and encumbrances, except those existing on the Commencement Date of this
Agreement or those approved in writing by CITY. It is understood that CITY shall be
entitled to a mandatory injunction to enforce this provision.

PROPERTY SUBJECT TO THE OPERATING AREEMENT

A. The Property: For the purposes of operating Sports Park for the benefit of the citizens of
Imperial Beach, CITY hereby delivers exclusive possession of the Property as depicted on
Exhibit A subject to any covenants, conditions, and restrictions listed in this Agreement
(including but not limited to the requirement that CLUB hold certain areas of the Property
open to the public for public use in Section IlI(L); the existing lease mentioned under Section
I(G) of this Agreement; and any easements or other encumbrances in the title report
attached as Exhibit G) to CLUB and CLUB agrees to operate the Property, which includes
but is not limited to the Recreation Center, Skate Park, Outdoor Basketball Court, Picnic
Tables, Playground/Tot Lot, and Parking areas.

B. Acceptance of Property: CLUB and CITY will conduct a preliminary walk through to
identify the existing condition of the Property and equipment. An inventory of condition will
be prepared and attached hereto as Exhibit D. Following the walk through, CLUB accepts
the Property in an “AS 18" condition as of the Commencement Date of this Agreement as
established by Section I(A), subject to the limitations in this Section and unless otherwise
provided for under the terms of the Agreement. By signing this Agreement, CLUB
represents and warrants that it has independently inspected the Property and made all tests,
investigations and observations necessary to satisfy itself of the condition of the Property.
CLUB agrees it is relying solely on such independent inspections, tests, investigations and
observations in making this Agreement. CLUB further acknowledges that it does not hold
CITY responsible for any defects in the Property and that CITY has made no
representations or warranties of any kind, express or implied, with respect to the Property.
CLUB's obligations under this Agreement shall not be diminished on account of any defect
in the Property, any change of condition, or any damage occurring on the Property except
as provided in this Agreement.

C. Representations: CITY has made no representations or warranties, expressed or
implied, with respect to the Property and CLUB shall acquire no rights, easements or
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licenses in or to the Property by implication or otherwise except as expressly set forth in this
Agreement. CLUB understands that this Agreement is solely an operating agreement and
the CITY is not granting any real property rights or interests to CLUB by entering into this
Agreement. CITY represents that it has full authority and ability to enter into this Agreement.

D. Public Property: CLUB understands that the Property that is the subject of this
Agreement is owned by the City of Imperial Beach and is public property.

E. Subsurface Rights: CITY hereby reserves all rights, title and interest in any and all
subsurface rights, including but not limited to natural gas, oil, minerals, and/or other
hydrocarbon materials or substances and water under, on or within the Property, without the
right of surface entry.

F. Easements: CITY reserves the right to grant and use easements or to establish and use
rights-of-way over, under, along and across the Property for utilities or access as it deems
advisable for the public good.

G. Cricket Wireless Telecommunications Facility: The wireless telecommunications
facility located in the area shown on Exhibit E is the subject of a lease agreement between
CITY and Cricket Wireless. This facility shall remain under the leasehold of CITY and shall
be maintained by Cricket Wireless pursuant to the terms of the lease between CITY and
Cricket Wireless. CITY shall retain any and all rights to the monthly payment made by
Cricket Wireless to CITY pursuant to said lease agreement.

H. CITY Right to Enter: CITY reserves and shall have the right to enter the Property at any
time in response to an emergency and at reasonable hours, upon prior reasonable notice to
CLUB for the purpose of viewing and ascertaining the condition, for making necessary
repairs, or developing municipal resources and services, to protect its interest in the
Property, or to inspect the operations conducted thereon. In the event that such entry or
inspection by CITY discloses that the Property is not in a serviceable, safe, healthy and
sanitary condition, CITY shall have the right but not the duty, after ten (10) days’ written
notice to CLUB, to have any necessary maintenance or repair work done at the expense of
CLUB. Further, if at any time CITY determines that Property is not in a serviceable, safe,
healthy and sanitary condition, CITY may at its option, upon ten (10) days’ notice, require
CLUB, at their expense, to file with CITY a faithful performance bond to assure prompt
correction of any condition which is not serviceable, safe, healthy or sanitary. If CLUB does
not obtain the performance bond within 10 days of receiving the request, the City has the
option to obtain the bond and charge the cost of the bond to CLUB. The rights reserved in
this section shall not create any obligations or duties on CITY or increase obligations
elsewhere in this Agreement imposed on CITY, nor do any rights reserved in this section
limit any authority City may have in administering and enforcing state or local laws,
regulations, or ordinances.

CLUB RESPONSIBILITIES AND OPERATIONAL REQUIREMENTS
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A. Operation Fee: As an operation fee, CLUB shall: (i) pay CITY $1.00 per year in
advance, (i) modify and maintain the Property at CLUB’s sole cost, and (iii) provide to
the general public and citizens of Imperial Beach recreational, social and educational
programs at a desirable level.

B. Use and Programming: It is expressly agreed that the Property to be operated by
CLUB for the purpose of establishing, installing, maintaining and operating the Property
to provide, at a minimum, the sports and recreation programming set forth in Exhibit B.
Use of the Property for activities other than park and recreation activities are strictly
prohibited pursuant to deed restrictions on the Property. Any CLUB programs offered in
addition to those listed in Exhibit B are subject to the approval of the City Manager, or
the City Manager's designee. No approval required by this Agreement shall be
unreasonably withheld.

C. Hours of Operation: CLUB, with written consent of CITY which shall not be
unreasonably withheld, shall be responsible for establishing hours of operation for all
activities other than those areas of the Property required to be open to the public, as set
forth in Section [II (L).

D. CLUB Employees: CLUB shall provide an experienced and well-qualified on-site
supervisor to oversee all operations conducted by CLUB at the Property. CLUB shall
ensure that its employees are well-trained and shall at all times conform to all applicable
rules, regulations and requirements, as welt as all rules and regulations as hereafter may
be promulgated, or put into operation by CITY. CLUB shall maintain a staff in adequate
size and number, to CITY’s satisfaction, to effectively operate, maintain and administer
all services offered. CLUB shall conduct background checks of its prospective
employees, including but not limited to criminal fingerprint clearance through the
Department of Justice.

E. Equipment: CITY retains the right to require CLUB to discontinue the use of those
items that are of a quality or nature unacceptable to CITY.

F. Fee Schedule: CLUB shall at all times maintain a complete list or schedule of the
prices and charges for all goods or services, or combinations thereof, supplied to the
public on or from the Property whether the same are supplied by CLUB or by
concessionaires, permittees or licensees. Fees and rates, and any adjustments thereto
shall not exceed the cost of providing the services, which includes any regular and
acceptable overhead costs. Discounted fees for all memberships, goods and services
shall be established for City of Imperial Beach residents (residency to be determined by
the CLUB). CLUB shall establish scholarships based on financial need, for members of
the public who do not have the ability to pay the established fees. Any fees to be
charged are subject to the following exceptions:
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1. Skate Park: CLUB shall operate the Skate Park as a public, non-profit facility, in
compliance with the terms of a grant agreement between CITY and the Tony Hawk
Foundation attached hereto as Exhibit F, which provided funding for construction of
the park and in compliance with Imperial Beach Municipal Code Chapter 12.56.
CLUB may charge fees for use of the Skate Park which are not inconsistent with
these requirements. CITY prefers to allow the Skate Park to be used free of charge,
except special events (i.e. competitions, exhibitions, etc.). Any fee charged for the
use of the Skate Park by CLUB shall include a discounted Skate Park fee for City of
Imperial Beach residents. CLUB shall be responsible to reimburse the CITY for the
cost of any grant funds CITY is required to repay to the Tony Hawk Foundation as a
result of CLUB's operation of the Skate Park.

G. Improvements: This Agreement is executed with the understanding and agreement that
CLUB may find it necessary to make certain improvements to the Property in order to
provide the required programming to the public. CLUB covenants and agrees that its
operations, including any needed improvements to the Property, must be established,
improved, and paid for wholly at the expense of CLUB, except as otherwise specified in
this Agreement. CLUB shall diligently pursue any necessary improvements, provided
however that CLUB shall be granted an extension for the completion of any
modifications required under this Agreement if delay is caused by reason of strikes, fire,
acts of God or other events beyond the control of CLUB, or unless the parties agree
otherwise in writing. All improvements to the Property by CLUB are subject to the prior
written approval of the City and are subject to any local, state or federal permits or
building requirements. Within sixty (60) days following a request from CITY, CLUB shall
furnish CITY with a complete set of “as built” plans for any improvements done by CLUB.

H. Prevailing Wages: CLUB shall, when required by law, pay prevailing wages for public
works performed on the Property. As a material part of this Agreement, CLUB agrees to
assume all risk and liability arising from any decision by CLUB or any contractor or
subcontractor of CLUB not to pay prevailing wages for work required by this Agreement
as evidenced by the requirements of Section IX(A)(1) of this Agreement.

I. Contribution by City: CITY agrees to pay the water and electricity costs for the
Property until June 30, 2015. After June 30, 2015, Club and City will determine how
much, if any, of the utility costs will be paid by City during the preparation of the Imperial
Beach Two Year Municipal Budget. Additionally, City will provide up to $10,000, per
fiscal year, in scholarships for qualified residents who would otherwise not be able to
participate. Such residents will be required to submit a request to CITY for consideration.
Scholarships will be provided in accordance with policies and procedures of CITY and
funds given directly from CITY to CLUB.

J. Maintenance and Operation: Except as specifically provided in Section llI(l) above, as
part of the consideration for permission to operate and use the Property, CLUB agrees
to assume full responsibility and cost for all maintenance and operation of the Property
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described in Exhibit A, including minor and routine maintenance, and major maintenance
and repair, up to $1,000 of all facilities, fields and buildings on the Property, in
consultation with CITY. The Property shall be maintained in a condition satisfactory to
CITY throughout the term of this Agreement. CLUB will conduct the repair and
maintenance, including interior and exterior of buildings, equipment and apparatus, in
conformity with all applicable laws, including the Prevailing Wage Law and the Public
Contract Code. CLUB will ensure that the entire Property and all equipment and exterior
landscaping are maintained in a safe and aesthetically pleasing manner, as established
by (i) health and safety codes, (ii) standards established by exemplary facilities of a
similar type, and (iii) CITY. CLUB will make general maintenance repairs within seven
working days, and will make emergency (safety-related liabilities) repairs immediately.
CLUB will provide custodial services and routine maintenance services for the Property.
Should CLUB determine that the Property, in whole or in part, must be closed due to
repair, renovation or maintenance, CLUB shall give CITY thirty (30) days advance notice
prior to such closure and discuss ways to mitigate any impacts of such closure, unless
an emergency condition exists, in which case, the CLUB will make a good faith effort to
give CITY notice of the closure within twenty-four (24) hours of learning of the
emergency condition.

. City Employees: At the time of this Agreement, CITY has employees currently working
at the Sports Park (hereinafter “Current Employees”) whose names and contact
information shall be provided to CLUB. CLUB shall offer each of the Current Employees
the opportunity to interview for employment with CLUB. Further, the Current Employees
shall receive priority for employment with CLUB where a Current Employee meets the
qualifications and requirements for a position, as designated by CLUB.

. Public Access to Programs/Events: Members of the public shall not be required to join
CLUB (Boys and Girls Club or any affiliate or subset of the parent organization) in order
to access any program and/or events offered at the Property by or supported by CLUB
or its associates, contractors, or others acting on its behalf. Nonetheless, the CLUB may
charge daily and other use fees as provided in this Agreement. CLUB shall not charge
the public for parking. The Playground and Tot Lot portions of the Property as described
on Exhibit C shall be open to the public free of charge at all times that the Property is
open to the public, unless specifically reserved for a special event approved by CLUB. At
the time of execution of this Agreement, the open hours for the Property are 7:00 a.m.
until 10:00 p.m., pursuant to Imperial Beach Municipal Code section 12.56.020(X), which
may be amended from time to time. The areas of the Property that are required to
remain open fo the public at all times that the park is open to the public are depicted in
Exhibit C.

. Evaluation/Annual Reports: On or about the first anniversary of the Commencement
Date and then annually thereafter, CLUB shall provide annual reports to the CITY
denoting Imperial Beach participant numbers, total participant numbers, events
coordinated, capital projects completed, budget, next year operating and maintenance
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plan and fee schedule, and any other pertinent statistics. CLUB shall provide CITY a
written report on the first ninety (90) days of operation within the first six (6) months of
this Agreement, which report shall include the same information as required in the
annual report. On or about the first anniversary of the Commencement Date and then
annually thereafter, CITY shall evaluate CLUB’s performance in fulfilling its
responsibilities under this Agreement. CITY and CLUB will mutually establish criteria to
be used in performing this evaluation of CLUB’s services. The evaluation shall include
the CLUB's professional evaluation of current programs and the needs of City of Imperial
Beach residents so that the CLUB and the CITY can discuss opportunities to further
expand or modify services to meet the most current needs of the community.

N. Use by Others: The CLUB may allow short term recreational use of the Property to
other groups or organizations, subject to regulations and fees as imposed by CLUB and
in accordance with Imperial Beach Municipal Code Chapter 12.56.

IV. TAXES AND UTILITIES

A. Taxes: CITY shall not be obligated to pay any taxes, assessments or fees assessed or
levied (“Impositions”) upon the Property CLUB agrees to pay, before delinguency, all
Impositions upon the Property.

B. Payment before Delinquency: Any and all Impositions and installments of Impositions
required to be paid by CLUB under this Agreement shall be paid by CLUB at least ten
(10) days before each such Imposition, or installment thereof, become delinquent, and
the official and original receipt for the payment for such Imposition or installment thereof
shall immediately be given to CITY.

C. Payment by CITY: Should CLUB fail to pay within the time specified in this Article any
Impositions required by this Article to be paid by CLUB, CITY may, without notice to or
demand on CLUB, pay, discharge, or adjust such imposition for the benefit of CLUB. In
such event, CLUB shall, on or before the first day of the next calendar month following
any such payment by CITY, reimburse CITY for the full amount incurred by CITY in so
paying, discharging, or adjusting such imposition together with interest thereon at the
highest permissible legal rate per annum, from the date of payment by CITY until the
date of repayment by CLUB.

D. Utilities: Except as provided in Section III (I) above, CLUB is responsible for the cost of

all utilities necessary for operation of the Property, including but not limited to water,
sewer, cable, solid waste removal, telephone and electricity.

V. REPORTS / RECORDS

A. Annual Program Financial Report: Commencing no later than July 31 of each year
after CLUB assumes management and operation of the Property, CLUB shall provide a
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written accounting to CITY for the previous calendar year of all (i) fees, appropriate
portion of CLUB membership fees and other income (excluding donations and grants)
hereinafter called “Property income”, and (ii} costs of repair, maintenance, expansion,
renovation and operation hereinafter called “Property costs.” Any excess of annual
Property income over Property costs shall be held by CLUB and accounted for in an
account which may be used by CLUB for the following Property-related purposes:
operation and program costs, repair, maintenance, expansion, renovation, equipment or
the prior year’s deficit, if any. Any excess of annual Property costs over annual Property
income shall be at cost to CLUB. Each such accounting shall be pursuant to generally
accepted accounting principles as applied consistently to all CLUB branches and
operating units, and shall be accompanied by CLUB's written cettification that the
accounting is accurate and complete.

B. Inspection of Records: CLUB agrees to make any and all records and accounts
available to CITY for inspection at all reasonable times so that CITY can determine
CLUB’s compliance with this Agreement. These records and accounts will be complete
and accurate showing all income and receipts from the use of the Property. CLUB’s
failure to keep and maintain such records and make them available for inspection by
CITY shall be deemed a default of this Agreement. CLUB shall maintain all such records
and accounts for a minimum period of five (5) years following the expiration or
termination of this Agreement.

VI. COMPLIANCE WITH LAW

CLUB shall at all times in the use, maintenance, occupancy and operation of the Property
comply with all applicable laws, statutes, ordinances and regulations of CITY, County, State and
Federal governments at CLUB’s sole cost and expense, whether or not said laws are expressly
stated or referred to herein. This shall include, but not be limited to, compliance with the
provisions of the Imperial Beach Municipal Code Chapter 12.56 related to the use of public
parks and recreation facilities. In addition, CLUB shall comply with any and all notices by CITY
under the authority of any such law, statute, ordinance or regulation.

VIl. DEFAULTS AND REMEDIES
A. Default: The following shall be treated as events of default by CLUB:

1. Failure to perform any covenant or condition required by this Agreement and failure
to cure such default within thirty (30) days following written notice thereof from CITY;
or if any such default is not curable within thirty (30) days, failure to commence to
cure the default(s) within said thirty (30) day period diligently pursue such cure to
completion; or

2. Becoming insolvent, or voluntarily filing, or having involuntarily filed against it, any
petition under any bankruptcy or insolvency act or law; or

3. Being adjudicated bankrupt; or
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4. Making a general assignment for the benefit of creditors.

In any of these events of default, CITY may, at its option, without further notice or demand
upon CLUB or upon any person claiming rights through CLUB, immediately terminate this
Agreement and all rights of CLUB and of all persons claiming rights through CLUB to the
Property or to possession thereof and CITY may enter and take possession of the Property.

B. Remedies: If CITY shall be required to exercise its right to cure default(s) through
litigation, CITY shall have the option of the following courses of action in order that the
default(s) may be expeditiously corrected:

1. CITY may correct said default(s) and charge the costs thereof to CLUB, which shall
be due and payable within thirty (30) days after presentation by CITY to CLUB.

2. CITY may correct said default(s) and may pay the costs thereof from the proceeds of
any insurance fund held by CITY, or CITY may use the funds of any faithful
petformance or cash bond on deposit with CITY, or CITY may call on the bonding
agent to correct the default(s) or to pay the costs of correction performed by or at the
direction of CITY.

C. Abandonment: [f CLUB has breached the Agreement and abandoned the Property for
more than five (5) consecutive days, CITY may enforce all its rights and remedies
hereunder including, but not limited to, the right to reenter and take possession of
buildings, improvements, equipment and appurtenances thereto, and to recover any and
all damages.

D. Endangerment: In the event CITY determines that CLUB's provision of service,
program and/or staff endangers the public health, safety and/or welfare, CITY reserves
the right to terminate such use immediately.

E. Waiver: Any CITY waiver of a default is not a waiver of any other default. Any waiver of
a default must be in writing and be executed by the City Manager of CITY in order to
constitute a valid and binding waiver. CITY delay or failure to exercise a remedy or right
is not a waiver of that or any other remedy or right under this Agreement. The use of
one remedy or right for any default does not waive the use of another remedy or right for
the same default or for another or later default. CITY and CLUB specifically agree that
the Property is intended for the benefit of the citizens of Imperial Beach and that failure
by CITY to discover a default to take prompt action to require the cure of any default
shall not result in an equitable estoppel, but CITY shall at all times, subject to applicable
statute of limitations, have the legal right to require the cure of any default when and as
such defaults are discovered.

F. Security Interest and Lien on Improvements And Personal Property: CITY shall
have a security interest and first lien paramount to all others on every right and interest
of CLUB in and to this Agreement, and on any building or improvement on or thereafter
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placed on the Property, and on any furnishings, equipment, fixtures or other personal
property of any kind belonging to CLUB, or the equity of CLUB therein, on the Property.
The security interest and lien are granted for the purpose of securing considerations,
taxes, assessments, charges, liens, penalties, and damages to be paid by CLUB, and
for the purpose of securing the performance of all of CLUB’s obligations under this
Agreement. The security interest and lien shall be in addition to all rights of CITY given
under statutes of this state, which are now or shall hereinafter be in effect.

VIII. EMINENT DOMAIN

A. Taking: This Agreement is contingent upon the Property being owned by the City of
Imperial Beach. If the Property or portion thereof is taken through condemnation
proceedings or under threat of condemnation by another public authority with the power
of eminent domain, this Agreement shall terminate on the date of the transfer of title or
possession to the condemning authority, whichever first occurs.

B. Award: All monies awarded in any such taking shall belong to CITY. In the event CITY
is not the condemning authority, CITY shall have no liability to CLUB for any award not
provided by the condemning authority.

C. Transfer: CITY has the right to transfer CITY’s interest in the Property in lieu of
condemnation to any authority entitled to exercise the power of eminent domain.

D. No Inverse Condemnation: The exercise of any CITY right under this Agreement shall
not be interpreted as an exercise of the power of eminent domain and shall not impose
any liability upon CITY for inverse condemnation so long as such rights do not
unreasonably or substantially interfere with CLUB'’s operations.

E. Relocation Assistance: CLUB agrees that nothing contained in this Agreement shall
create any duty in CITY for relocation assistance or payment pursuant to the provisions
of Title 1, Division 7, Chapter 16 of the Government Code, as same may be amended or
supplemented, upon the expiration or earlier termination of this Agreement.

IX. MECHANICS’ LIENS; STOP NOTICES

A. Mechanics' Liens; Stop Notices: CLUB shall pay, or cause to be paid, the total cost
and expense of all works of improvement, as that phrase is defined in the Mechanics
Lien Law in effect at the place of construction, done by it, or caused to be done by it, on
the Property, and for all materials furnished for or in connection with any such work. If
any lien or stop notice is filed against the Property, CLUB shall cause the lien or stop
notice to be discharged of record within one hundred eighty (180) days after it is filed. If
improvements, alterations or repairs are made or are caused to made to the Property by
CLUB, and a lien or notice of lien is filed, CLUB shall within five (5) days of such filing
either:
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1. Take all actions necessary to record a valid release of lien; or
2. File with CITY a bond, cash, or other security acceptable to CITY sufficient to pay in
full all claims of all persons seeking relief under the lien.

B. Indemnification: CLUB shall indemnify, defend, and hold CITY harmless from any and
all liability, loss, damage, costs, attorneys' fees and all other expenses on account of
claims of lien of laborers or materialmen or others for work performed or materials or
supplies furnished for CLUB or persons claiming under CITY.

C. Notice of Lien or Stop Notice: Should any claim of lien or stop notice related to
CLUB's work of improvement of the Premises be filed against the Premises or any
action be filed against the Premises or any action affecting the title to such property be
commenced, the party receiving notice of such lien or stop notice or action shall
immediately give the other party written notice thereof.

D. Notice of Nonresponsibility: CITY or its representatives shall have the right to post
and keep posted on the Premises notices of nonresponsibility or such other notices
which CITY may deem to be proper for the protection of CITY's interest in the Premises.
CLUB shall, before the commencement of any work which might result in any such lien
or stop notice, give to CITY written notice of its intention to do so in sufficient time to
enable posting of such notices.

X. INDEMNIFICATION
A. Hold Harmless and indemnification:

1. CLUB hereby indemnifies, defends, and holds harmless CITY and its Council
members, agents, officers, employees and volunteers from and against any and all
liability or claim of liability, loss or expense, including defense costs and legal fees
and claims for damages of whatsoever character, nature and kind, whether directly
or indirectly arising from or connected with an act or omission of CLUB, or an agent,
invitee, guest, employee, or anyone in, on or about the Property, with respect to the
Property, the operations or services under this Agreement, or with respect to the
application of any of CLUB’s policies to activities or operations at the Property,
including, but not limited to, liability, expense, and claims for; bodily injury, death,
personal injury, or property damage caused by negligence, creation or maintenance
of a dangerous condition of property, breach of express or implied warranty of
product, defectiveness of product, loss of use, or claims pertaining or related to the
release or use of hazardous materials, including but not limited to those listed in 49
CFR 172.101; intentional infliction of harm, including any workers’ compensation

“suits, compliance with prevailing wage and public contracting requirements,
compliance with tax laws, liability, or expense, arising from or connected with
services performed by on behalf of CLUB by any person pursuant to this Agreement;

12
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infringement of a patent or copyright or disclosure of a trade secret; and violation of
state and federal antitrust laws; provided, however, that (1) nothing herein shall
relieve CITY from liability to the extent that such liability arises from CITY's sole
established negligence or willful misconduct and (2) nothing herein shall relieve CITY
from liability to the extent that such liability arises solely from CITY operations
conducted on the Property. For purposes of this indemnity clause, “Property” shall
include all portions of the Property described in Exhibit A and Exhibit E. This
indemnity shall not require payment of a claim by CITY or any of its Council
members, officers, employees, agents or volunteers as a condition precedent to
CITY’s recovery hereunder. CLUB's obligation to indemnify hereunder shall not be
restricted to insurance proceeds, if any, received by CITY and its Council members,
officers, employees, agents and volunteers.

CLUB shall at all times save CITY free and harmless and indemnify CITY against all
claims for labor and materials in connection with operations, improvements,
alterations, or repairs to the Property and the costs of defending against such claims
including attorney's fees.

B. Hazardous Materials:

1.

Hazardous Materials Laws-Definition: As used in this Section X(B), the term
"Hazardous Materials' Laws" means any and all federal, state or local laws or
ordinances, rules, decrees, orders, regulations or court decisions (including the so-
called "common law"), including without limitation the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, as amended (42 U.S.C,,
sec.9601 et seq.), the Hazardous Materials Transportation Act, as amended (49
U.S.C., sec.1801 et seq.), and the Resource Conservation and Recovery Act of
1976, as amended (42 U.S.C,, sec. 6901 et seq.), relating to hazardous substances,
hazardous materials, hazardous waste, toxic substances, environmental conditions
on, under or about the Property, soil and ground water conditions or other similar
substances or conditions.

Hazardous Materials — Definition: As used in this Section X(B) the term

"Hazardous Materials" means any chemical, compound, material, substance or other

matter that:

a. is a flammable, explosive, asbestos, radioactive nuclear medicine, vaccine,
bacteria, virus, hazardous waste, toxic, overtly injurious or potentially injurious
material, whether injurious or potentially injurious by itself or in combination with
other materials;

b. is controlled, referred to, designated in or governed by any Hazardous Materials
Laws;

c. gives rise to any reporting, notice or publication requirements under any
Hazardous Materials Laws, or

d. is any other material or substance giving rise to any liability, responsibility or duty
upon the CITY or CLUB with respect to any third person under any Hazardous
Materials Law.

13
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3. CLUB’s Representations and Warranties: CLUB represents and warrants that,
during the Term of this Agreement or any extension thereof, CLUB shall comply with
the following provisions of this Section unless otherwise specifically approved in
writing by CITY, subject to the terms and conditions of CLUB’s maintenance
obligations provided elsewhere in this Agreement:

a.

CLUB shall not cause or permit any Hazardous Materials to be brought, kept or
used in or about the Property by CLUB, its agents, employees, assigns,
contractors or invitees, except as required by CLUB's permitted use of the
Property in the normal course of operations;

Any handling, transportation, storage, treatment or usage by CLUB of Hazardous
Materials that is to occur on the Property following the Commencement Date
shall be in compliance with all applicable Hazardous Materials Laws;

Any leaks, spills, release, discharge, emission or disposal of Hazardous
Materials which may occur on the Property following the Commencement Date
shall be promptly and thoroughly cleaned and removed from the Property by
CLUB at its sole expense, and any such discharge shall be promptly reported in
writing to CITY, and to any other appropriate governmental regulatory authorities;
No friable asbestos shall be constructed, placed on, deposited, stored, disposed
of, or located by CLUB in the Property;

No underground improvements, including but not limited to treatment or storage
tanks, or water, gas or oil wells shall be located by CLUB on the Property without
CITY's prior written consent;

CLUB shall conduct and complete all investigations, studies, sampling, and
testing procedures and all remedial, removal, and other actions necessary to
clean up and remove all Hazardous Materials on, from, or affecting the Property
in accordance with all applicable Hazardous Materials’ Laws and to the
satisfaction of CITY;

CLUB shall promptly supply CITY with copies of all notices, reports,
correspondence, and submissions made by CLUB to the United States
Environmental Protection Agency, the United Occupational Safety and Health
Administration, and any other local, state or federal authority which requires
submission of any information concerning environmental matters or hazardous
wastes or substances pursuant to applicable Hazardous Materials' Laws; and
CLUB shall promptly notify CITY of any liens threatened or attached against the
Property pursuant to any Hazardous Materials' Law. If such a lien is filed against
the Property, then, within the earlier of (i) twenty (20) days following such filing,
or (i) before any governmental authority commences proceedings to sell the
Property pursuant to the lien, CLUB shall either; (a) pay the claim and remove
the lien from the Property, or (b) furnish either (1) a bond or cash deposit
reasonably satisfactory to CITY in an amount not less than the claim from which
the lien arises, or (2) other security satisfactory to CITY in an amount not less
than that which is sufficient to discharge the claim from which the lien arises. At
the end of this Agreement, CLUB shall surrender the Property to CITY free of any
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and all Hazardous Materials and in compliance with all Hazardous Materials'
Laws affecting the Property.

XI. INSURANCE

A. Coverage: Without limiting CLUB’s indemnification of CITY, as provided above, CLUB
shall take out and maintain at all times during the term of this Agreement, and shall
require any contractors performing work on the Property to furnish, the following
insurance at its sole expense;

1. Liability: Public liability and property damage insurance in the amount of not less
than $1,000,000 per occurrence in the primary and $2,000,000 per occurrence in the
excess for a stackable amount of $3,000,000 per occurrence. This policy shall cover
all injury or damage, including death, suffered by any party or parties from acts or
failures to act by CLUB or by authorized representatives of CLUB on or in connection
with CLUB’s use and operation of the Property.

2. Automobile Liability: Automobile liability insurance in the amount of not less than
$1,000,000 combined single limit in the primary and $2,000,000 per occurrence in
the excess for a stackable amount of $3,000,000 per occurrence. At all times during
the term of this Agreement, CLUB shall maintain automobile liability insurance for
bodily injury and property damage including coverage for owned, non-owned and
hired vehicles in a form and with insurance companies acceptable to CITY.

3. Workers’ Compensation: CLUB shall maintain California Workers’ Compensation
Insurance with statutory limits. CLUB shall provide the CITY with a certificate of
Workers’ Compensation Insurance coverage.

4. Employer’s Liability Insurance: CLUB shall provide Employers’ Liability insurance
in the amount of, at least $1,000,000 per accident for bodily injury and disease.
CLUB shall provide the CITY with a certificate of Employers’ Liability Insurance.

5. Sexual Molestation Liability (SML) Insurance: CLUB shall provide sexual
molestation liability (SML) insurance in the amount of $2,000,000 per occurrence or
event with an annual aggregate limit of $4,000,000.

B. Conditions: All insurance policies shall list CITY, its Council members, officers,
employees, and agents as additional insureds, protect CITY as its interest may appear
against reasonable legal costs in defending claims and shall not terminate without sixty
(680) days prior written notice to CITY. All insurance companies must be satisfactory to
CITY and licensed to do business in California,

C. CLUB shall provide evidence of compliance with the insurance requirements listed
above by providing certificates of insurance, in a form satisfactory to the Administrative
Services Director of CITY. Copies of the insurance certificate will remain on file with
CITY during the entire term of this Agreement. At least thirty (30) days prior to the
expiration of each certificate, CLUB shall furnish a certificate showing that a new or
extended policy has been obtained which meets the terms of this Agreement. For any
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claims related to this Agreement, CLUB’s insurance shall be primary insurance as
respects CITY, its officers, officials, employees, agents, representatives, and/or
volunteers.

. Acceptable Insurance Companies: Insurance carriers shall be qualified fo do
business in California and maintain an agent for service of process within the State.
Such insurance carriers shall have not less than an “A-"policy holder's rating and a
financial rating of not less than “Class VII” according to the latest Best Key Rating Guide
unless otherwise approved by CITY.

. Deductibles and Self-Insured Retentions: Any deductible or self-insured retention in
excess of $25,000 must be declared to and approved by CITY prior to the execution of
this Agreement, but may be adjusted in CITY's discretion over the term of this
Agreement for inflation.

. Modifications: CITY, at its discretion, may reasonably require the revision of amounts
of coverage at any time during the term by giving CLUB sixty (60) days prior written
notice. CITY’s requirements shall be desighated to assure protection from and against
the kind and extent of risk existing on the Property. CLUB also agrees to obtain any
additional insurance required by CITY for new improvements in order to meet the
requirements of this Agreement.

. Accident Reports: Within seventy-two (72) hours (twenty-four (24) hours for death or
serious accidents), CLUB shall report to CITY any accident causing more than ten
thousand dollars ($10,000) worth of property damage or any serious injury to persons
using the Property. This report shall contain the names and addresses of the parties
involved, a statement of the circumstances, the date and hour, the names and
addresses of any witnesses and other pertinent information.

. Waste, Damage, or Destruction: CLUB agrees to give notice to CITY of any fire or
other damage that may occur at the Property within three days of such fire or damage.
CLUB agrees not to commit or suffer to be committed any waste or injury or any public
or private nuisance, to keep the Property clean and clear of refuse and obstructions, and
to dispose of all garbage, trash, and rubbish in a manner satisfactory to CITY.

Failure to Comply: If CLUB fails or refuses to take out and maintain the required
insurance, or fails to provide the proof of coverage, CITY has the right to obtain the
insurance. CLUB shall reimburse CITY for the premiums paid with interest at the
maximum allowable legal rate then in effect in California. CITY shall give notice of the
payment of premiums within 30 days of payment stating the amount paid, names of the
insurer and rate of interest. Said reimbursement and interest shall be paid by CLUB on
the first day of the month following the notice of payment by CITY. Notwithstanding the
preceding provision, if CLUB fails or refuses to take out or maintain insurance as
required in this Agreement, or fails to provide the proof of insurance, CITY has the right
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to declare this Agreement in default without further notice to CLUB and CITY shali be
entitled to exercise all legal remedies in the event of such default.

Xll. DAMAGE OR DESTRUCTION

A, CLUB’s Duty to Repair Casualty: Except as provided in this section and subject to the
terms and conditions of CLUB’s maintenance obligations provided elsewhere in this
Agreement, should the Property be damaged by fire, earthquake, or any other
identifiable event of a sudden, unexpected, or unusual nature (Casualty), CLUB, at
CLUB'’s sole cost and expense, shall, as expeditiously as reasonably possible, consult
with CITY and repair any damages to the Property, and repair, restore and replace any
such damaged or destroyed fixtures, improvements or personal property.

B. Construction Provisions: In the event of any reconstruction of the Property, fixtures or
improvements required of CLUB pursuant to this Section, CLUB shall repair the
Property, and repair or rebuild such fixtures and improvements, to substantially the same
condition they were in immediately preceding such Casualty.

C. No Abatement: In the event of reconstruction, replacement or repair by CLUB pursuant
to this Section as approved by CITY, CLUB shall continue its operations on the Property
during any such period to the extent reasonably practicable from the standpoint of
prudent business management, and in continuing compliance with applicable laws and
regulations. CLUB shall not be entitled to any compensation or damages from CITY for
loss of use of the whole or any part of the Property, CLUB's personal property or any
inconvenience or annoyance occasioned by such damage, reconstruction or
replacement.

Xlll. GENERAL PROVISIONS

A. Entire Agreement: This Agreement supersedes all prior agreements and
understandings between the parties relating to the subject matter hereof. Neither of the
parties has relied upon any oral or written representation or oral or written information
given to it by any representative of the other party. All prior and contemporaneous
agreements, representations and understandings of the parties hereto, oral or written,
are hereby superseded and merged herein. No supplement, medication or amendment
of this Agreement shall be binding unless in writing and executed by the parties hereto.
Each party has relied on its own examination of the Property, advice from its own
attorneys, and the warranties, representations, and covenants of the Agreement itself.
Each of the parties agrees that no other party, agent, or attorney of any other party has
made any promise, representation or warranty, whatsoever, which is not contained in
this Agreement. Failure or refusal of any party to read the Agreement or other
documents, inspect the Property and obtain legal or other advice relevant to this
transaction constitutes a waiver of any objection, contention, or claim that might have
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been based on these actions. No modification, amendment or alteration of this
Agreement will be valid unless it is in writing and signed by all parties.

. Covenant Running With the Land: This Agreement shall be binding upon and shall
inure to the benefit of the parties, and their assigns, agents, servants, employees and
successors in interest, including, but not limited to, any person or entity claiming ftitle
through CLUB to all or any portion of the Property. The benefits and burdens described
herein constitute covenants running with the land for the benefit of the Property owned
by CITY.

. Headings: The headings of Sections of this Agreement have been inserted for
convenience of reference only and shall not affect the interpretation of any of the
provisions of this Agreement.

. Amendments: The governing bodies of CITY and CLUB may amend this Agreement at
any time provided that such amendments make specific reference to this Agreement, are
executed in writing, and are signed by a duly authorized representative of each
organization. Amendments shall not invalidate this Agreement, but may relieve or
release either party from certain obligations contained herein.

. Additional Instruments to Be Executed: The parties shall execute and deliver any
instruments in writing necessary to carry out any agreement, term, condition, or
assurance in this Agreement whenever occasion shall arise and request for such
instruments shall be made.

. Counterparts: This Agreement may be executed in counterparts and, when so
executed by the parties, shall become binding upon them and each such counterpart will
be an original document.

. Waiver: No covenant, term or condition of this Agreement shall be deemed to be
waived by any party hereto unless such waiver is in writing and executed by the party
making the waiver. No waiver or a breach of any of the terms, covenants or conditions
of this Agreement shall be construed or held to be a waiver of any succeeding or
preceding breach of the same or any other term, covenant or condition herein contained.

. Severability: If any provision of this Agreement is held invalid, the Agreement shall not
be affected thereby and shall nevertheless be in full force and effect to the fullest extent
permissible by law.

Successors And Assigns / Binding Effect: CLUB shall not be entitled to assign or
sublet all or any portion of its rights or obligations contained in this Agreement without
obtaining the prior written consent of CITY, which consent shall not be unreasonably
withheld. Approval of any assignment or sublease shall be conditioned upon the
assignee or sublessee agreeing in writing that it will assume the rights and obligations
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thereby assigned or subleased and that it will keep and perform all covenants, conditions
and provisions of this Agreement which are applicable to the rights acquired. Any
purported assignment or subletting without CITY’s prior written consent shall be void.

Governing Law and Venue: This Agreement shall be construed in accordance with
and governed by the laws of the State of California. This Agreement shall be deemed
made and entered into San Diego County, which shall also be deemed to be the sole
proper venue for any action or proceeding to this Agreement.

. Attorney’s Fees: In the event any action shall be instituted by CITY in connection with
this Agreement, the party prevailing in such action shall be entitled to recover from the
other party all of its costs of action, including reasonable attorneys’ fees as fixed by the
Court therein.

. Inconsistencies and Ambiguities: This Agreement is to be deemed to have been
prepared jointly by the parties hereto with advice of counsel and, if any inconsistencies
or ambiguities exist herein, they shall not be interpreted or construed against any
particular party as the drafter.

. Independent Contractor: This Agreement by and between CITY and CLUB and is not
intended, and shall not be construed, to create the relationship of agent, servant,
employee, partnership, joint venture, or association, as between CITY and CLUB. CLUB
understands and agrees that all persons furnishing services for and on behalf of CLUB
pursuant to this Agreement are, for purposes of liability, employees solely of CLUB and
not of CITY.

. Nondiscrimination/Equal Opportunity: CLUB, for itself, its successors and assigns
and all persons claiming under or through it, covenants that it shall not discriminate
against or segregate against any person or group of persons on account of race,
religious creed, color, national origin, ancestry, physical disability, mental disability,
medical condition, genetic information, marital status, sex, gender, gender identity,
gender expression, age, or sexual orientation, in the operations, occupancy, use or
enjoyment of the Property. CLUB shall adopt guidelines to ensure that neither CLUB nor
any person claiming under or through it, will establish or permit any practice of
discrimination or segregation with reference to the selection, location, number, use or
occupancy, of tenants, licensees, employees or vendees in the Property or the
improvements thereon. CLUB shall not prophesy or promote its creed to persons
making use of the Property. CLUB further covenants to comply with all State and
Federal nondiscrimination laws now or hereafter in effect. The foregoing covenants shall
run with the leasehold. CLUB agrees to abide by CITY’s equal opportunity policy as it
exists or is amended to the extent that the program is applicable to this Agreement. A
copy of the program effective as of the date of this Agreement is on file in the office of
the City of Imperial Beach.
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0. Notices: All notices, demands or other communications concerning this Agreement shall
be directed to the following authorized representatives. Any party may change its
address by a notice given to the other party.

CITY CLUB

City of Imperial Beach The Boys & Girls Club

825 Imperial Beach Blvd. 847 Encina Avenue
Imperial Beach, CA 91932 Imperial Beach, CA 91932
Phone: (619) 423-8303 Phone: (619) 424-2266
Attn; City Manager Attn: President

Any such notices shall be deemed given when deposited in the mail as required herein
above and shall be deemed received 48 hours after being deposited as required herein.
The person and the place to which notices are to be mailed may be changed by either
Party by notice to the other.

P. Authority: Each party and its respective agents executing this Agreement warrants and
represents that it has full power and authority to execute, deliver and perform the
obligations under this Agreement, and that each party’s performance hereunder has
been duly authorized by requisite actions on the part of that party.

Q. Time of Essence: Time is of the essence of each and every provision of this
Agreement.
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EXHIBIT A
DESCRIPTION OF THE PROPERTY SUBJECT TO THE OPERATING AGREEMENT
e Note (ball field area to be removed as indicated in attached map)

LEGAL DESCRIPTION

The land referred to herein is situated in the State of California, County of San Diego, City
of Imperial Beach and described as follows:

Parcel 1:

The North 390.00 feet of the West Half of the Southeast Quarter of Section 30, Township 18
South, Range 2 West, San Bernardino Base and Meridian, in the City of Imperial Beach, County
of San Diego, State of California, according to United States Government Survey.

Excepting therefrom the West 960.00 feet thereof.
Also excepting therefrom any and all street openings.

Parcel 2:

The South 515.00 feet of the North 905.00 feet of the East 423.00 feet of the West half of the
Southeast Quarter of Section 30, Township 18 South, Range 2 West, San Bernardino Base and
Meridian, in the City of Imperial Beach, County of San Diego, State of California, according to
United States Government Survey.

Parcel 3:

That portion of the West half of the Southeast Quarter of Section 30, Township 18 South, Range
2 West, San Bernardino Base and Meridian, in the City of Imperial Beach, County of San Diego,
State of California, according to United States Government Survey More particularly described
as follows:

Commencing at the Northwest corner of Lot 24 of Seaside Point Palisades Unit No. 2, according
to Map thereof No. 8748, filed December 20, 1977, in the Office of the County Recorder of San
Diego County; thence along the Westerly prolongation of the North line of said Lot 24, due West
a distance of 16.80 feet to a point on the East line of the West half of the Southeast quarter of
said Section 30, said point being 733.00 feet from the Northeast corner of the West half of the
Southeast quarter of Section 30; thence along said East line South 00° 08' 32" East a distance
of 172.01 feet to a point on the South line of the South 515.00 feet of the North 905.00 feet of
said West half as described in Deed recorded March 1, 1972, file/Page No. 72-49370, of Official
Records of the County Recorder of San Diego County, said point being the true point of
beginning; thence along said South line North 89° 49' 07" West (record North 89° 06' 47" West
per record of Survey Map No. 8470), a distance of 289.84 feet; thence South 03° 35' 22" East a
distance of 78.92 feet :thence South 33° 17" 15" East a distance of 57.80 feet; thence South 72°
56' 56" East a distance of 9755 feet; thence North 84° 09' 11" East a distance of 161.09 feet
more or less to a point on the East line of said West half; thence along said East line North 00°
06' 32" West a distance of 138.36 feet to the true point of beginning.

APN; 632-400-35-00 and 632-400-33-00
(End of Legal Description)
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Exhibit D — Walk-Thru Inspection
EXHIBIT D - SPORTS PARK WALK THRU INSPECTION

1. Signage needs to be changed to Boys & Girls Club
2. Gym Fascia needs painted/wood rot needs replaced
3. Remove pine trees on south side of gymnasium. Water is leaching up lower portion of wall

4, South east corner of gym is cracked. PVC piping missing on top Southeast corner of gym, wiring
exposed

Graffiti removed on South side of gym
Southwest entry door is stained with urination
Light/fence columns on patio are cracked

Caulking around lower joints of patio/building

© o N o o

Water heater drain is broken

10.Water heater vent need connection

11.Men's toilet drains slowly, Lines need to be inspected by video camera to determine problem
12.Music Room door/ wall need finished

13.New gym flooring is needed. Multi-purpose flooring such as flooring at BGC gym is suggested
14. Gym divider partition/curtain is needed to maximize recreation classes space

15. Gym storage door needs replaced

16. All gym lights need to be checked

17.Holes in gym storage ceiling

18. Gym water fountain not working properly

19. Spit sink adjustment is needed

20.Breakaway rims need installed on basketball backboards

21. Test mechanical operation of basketball backboards

22. Test mechanical operation of scoreboard

23. Test mechanical operation of heaters

24. Test mechanical operation of speakers

25. Test mechanical operation of fire alarms
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Exhibit D — Walk-Thru Inspection

26.Games room counter door hinges need replaced
27.Dry wall under sink in kitchen area needs replaced
28.Games room ceiling tiles need replaced or painted
29, Missing exit light screens

30. Playground mats in Tot Area are missing and worn
31.Gazebo needs repainting

32.Meter hox foundation needs replaced

33. Outside activities board needs removed or replaced
34.1s Skate Park unfinished? Identify purpose of grass area in skate park
35. Replace or remove goop on North west fascia

36. East side lighting needs checked

37.North side under eaves stucco is cracked

38. West wall gym entrance door heeds replaced
39.NW corner roof - grease or mold

40.NW corner base is discolored

41.Tree trimming
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EXHIBIT E
CELLULAR TOWERAGREEMENT WITH CRICKE'IL'(;OMMUNICATIONS

ME 852; CUP 060382; DR 060383

Site known as: Imperial Beach Sports Park

APN: 632-400-35

Criclcet Site Identifier: SAN-749 Imperial Beach Park

NON-EXCLUSIVE LICENSE AGREEMENT FOR CELLULAR SITE

This Non-Exclusive License Agreement for Cellular Site (the “Agreement™) is entered into as of
the date indicated on the éxecution page, by the City of Imperial Beach, a municipal corporation
with an address at 825 Imperial Beach Boulevard, Imperial Beach, California 91932 (the “City”
and hereinafter referred to as “Grantor”) and Cricket Communications, Ine., a Delaware
corporation, with its principal office located at 10307 Pacific Center Cowrt, San Diego,
California 92121 (hereinafter referred to as “Grantee”). Pursuant to the terms hereof, Grantor
hereby grants to Grantee, its sticcessors and assigns, a License to enter upon certain property, as
more particularly described in Exhibit 1 attached hereto and incorporated herein by ‘reference
(the “Property™), subject to the terms and conditions set fo[th in this Agreement:

WITNESSETH:

WHEREAS, the City owns that ceriain plot, patcel or tract of land, located at 425
Imperial Beach Boulevard, Imperial Beach, California 91932, in the County of San Dleg@,“
commonly known as the Imperial Beach Sports Park (referred to hereinafter as the “Property” -
and more particularly described in Exhibit | attached hereto and incorporated herein by

reference).

WHEREAS, Grantee desires to use a portion of the Propetty in connection with’its
federally licensed communications business,

WHEREAS, Grantor desires to grant to Grantee the right to use said pottion -of the
Property in accordance with the Non-exclusive License described herein.

WHEREAS, the Non-Exclusive License authorizes only the uses specified therein and
requires the prior written permission of the City for any other use.

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency
of which is heieby acknowledged, the parties agree as follows:

1 GRANT OF LICENSE. Grantor hereby agrees to permit Grantee to Tlocate its
Communication Facility (as defined below in Section 2) on a portion of the Property, as more
particularly described and depicted in Exhibit 2, attached hereto and incorporated herein-by-
reference. In connection with the Communication Facility, Grantor grants to Grantee a License
to enter upon and/or use portions of the Property consisting of the following: (i) ground srea
space of approximately 91 square feet with dimensions measuring approximately 13> X 7° feet
(the “Equipment Space™ upon which Grantee will construct. its underground vault station
equxpmem and (ii) the non-exclusive easement for reasonable access to the Equipment Space
and existing telecommunications monopole, seven (7) days a week twenty-four (24) hours a day,
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on foot or motor vehicle and for the installation and maintenance of utility wires, poles, cables,
conduits, and pipes over, under or along a two (2) foot wide right-of-way extending from the
existing monopole and existing SDGE power source, to the demised premises (said demised
premises and 1ight~of-way hereinafter collectively referred to as the “Premises™) for access being
substantially as depicted in Exhibit 2; provided that the access and use shall not 1nte1fere with
Imperial Beactt Sports Park related aclivities.

2. PERMITTED USE/ OBLIGATION S,

(a)  Grantee may wuse the Premises for the transmission and receptxon of
commuuications signals and the installation, construction, mainténance, operation, repalr and
replacement of its communication facility and related equipment, cables, accessories and
improvements, which may include a suitable support structure for associated antennas,
underground equipment shelters or cabinets and any other items necessaty to the saccessful and
secure use of the Premises (collectively the “Communication Facility”) as approved in the City
of Impena] Beach Conditional Use Permit 060382; such use may include the right to lest, survey
and review title on the Property (collectively, the “Permitted Use™). Grantor and Grantee agree
that any portion of the Communication Facility that may be described on Exhibit 2 will not be
deemed to limit ‘Grantee’s Permitted Use. Final approval of the “initial installation of the
Communication Facility shall be made based upon final drawings. Grantee has the riglit to make
improvements, alterations or additions 1o the Premises (“Grantee Changes™) apprapriate for
Grantee's use, subject to prior written approval by the Grantor, which approval shall not be
unreasonably withheld, or delayed. Grantee agrees to comply with all applicable governmental
laws, rules, statutes and regulations, relating to its use of the Communication Facility; including
all requirements of the Grantor set forth in its Policies and Regulations concerning Cellular
Telephone Facilities, a copy of which has been provided to Grantee, as hereafier amended or
modified. Grantee has the right to, at its sole cost and expense, to modify, replace, or upgrade the
Communication Facility within the Premises at any time during the term of this Agreement
provided that said alterations of the Premises or actions taken by Grantee shall not violate
Section 7 or Section 12 of this Agreement, shall not increase the burden upon the Premises or the
Property, or materially change the shape, number or location of anternac or pole. Grantor
reserves the right to increase the License Rent if the Grantor determines that any substitutions,
modifications, or additions iricluding, but not limited to, the number of antennae, antennae
location, of antennag orientation materially alters the scope of License or project installation as
described in Exhibit 2.

(b) As a condition of granting this license the Grantee shall install and maintain three”
(3) appropiiately sized flood lights and one (1) security light to sufficiently illuminate the picnic
and basketball court area of the Imperial Beach Sports Park to the Grantor’s specifications and
satisfaction.

(e) Upon completlon of the Comminication Facility, Grantee shall atrange f01 R
radio fiequency emissions test (the “Test”) to be performed by an FCC-certified third party
reasonably approved by Grantor, as required by Federal Communications Commlssion (the
“FCC”) regulations, which results shall be provided to Grantor in a written report. Grantee shall
be responsible for the cost of performing the Test and submitting the third party written report of

28




Parks and Recreation Committee July 15, 20156 Meeting
Sports Park Agreements Discussion
Attachment No. 1 - Boys & Girls Club Operating Agreement for Sports Park

AN (- i

monitoring results to Grantor, During the final year of the Initial Term (as defined below), and
" before the start of the second term, if any, Graniee shall arrange for another Test to be conducted
and another written report to be submitted to Grantor, as specified herein.

(d)  If the results of either of the Tests described in paragraph (c) above do not
demonstrate compliance with FCC emissions standards, Grantor shall give Granteé written
notice thereof, and Grantee shall bring the Communication Facility into compliance-with FCC
standards. The parties acknowledge and agree that the grant of this License is conditioned upon
ensuring that Grantee’s radio emissions fall within FCC standards. If the facilities of
telecommunications licensees other than Grantee are located on the Property, only Grantee's
radio frequency emissions shall be considered as the benchmark for compliance with FCC
standards, Should Grantee be unable to comply with FCC standards within ninety (90) days after
receiving Grantor’s written notice of such non-compliance, Grantee shall discontinue use of its
equipment that is causing such noncompliance. If Grantee fails to do so within such ninety (90)
day period, Grantor shall have the right to terminate this License upon ten (10) day written

notice.

(e)  During the term of this License, Grantee shall conduct additional emissions tests
as may be required by FCC regulations.

03] Within ninety (90) days afler the installation of Grantee’s Comumiunication
Facilities, Grantee shall provide Grantor with as-built drawings of the Communication Facilities,
which show actual location of all equipment and improvements consistent with Exhibit 2, Said
drawings shall be acconipanied by u complete and detailed inventory of all equipment, persotial
property, and antennde.

3. TERM.

(a). This Agreement and the License conveyed herein shall be in effect for five (5) years
(“Initial Term”), commencing upon the Commencement Date, as defined below, The Initfal
Term will terminate on the last day of the month in which the fifth annual anniversary of the
Commenceément Date oceurs.

(b)  This Agreement and the License will automatically renew for four (4) additional
renewals of five (5) years each and, unless earlier terminated, shall remain in effect for up to
twenty-five (25) aggregate years (each reneéwal tenn shall be referred to as an “Extension
Term™). Each Extension Term shall be effective automatically but only if the terms and
conditions set forth in Section 4 below are met; provided that Grantee does not notify Grantor in
writing of its intention not to renew this Agreement at least ‘ninety (90) days prior to the
expiration of the then current Initial Term or Extension Term.,

(c) If Grantee continues use of the License after the end of the Initidl Term and any
applicable Extension Term (the “Holdover Term”), Grantee's use of the Premises shall be
subject to the same terms and conditions as this License and Agreement. Grantee shall continve
to pay Grantor the same monthly amount set forth in Section 4 herecof on a month-to-month or
yearly basis. The Holdover Term and this license to continue use during the Holdover Term may
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be revoked by either party upon thirty (30) days written notice to the other party,

(d) The Initial Term, the Extension Term and the Holdover Term are collectively
referred to as the Terni {“Term™),

4. RENT.

(a) Commencmg on the later of (i) January 1, 2007, (i) the date that Grantee
commences occupation of the Premises, as evidenced by the storing of any toels or equipment on
the Premises or the commencement of construction or any alteration of the Premises, or (iji) the
date which is ninety (90) days following the issuance of a non-appealable Conditional Use
Permit by the City of Imperial Beach for Grantee’s use of the Property (the “Commencement
Date”), Grantee will pay annual rental payment of Thirty Thousand and No/100 Dollars
($30 000.00) (“Rent™) to Grantor for the use of the Premises. Payments shall be made annually
or in twelve (12) equal monthly instaliments, on or before the 5th day of each calendar month in
advance. The monthly payment shall be an aggregate amount of Two Thousand Five Hundred
and No/100 Dollars ($2,500.00) per month to be paid by Grantee in one check addressed and
delivered to the City at the address indicated below. Rent will be prorated for any partial month.
Grantee also agrees to pay the City a one-time payment in the amount of Seven Thousand Five
Hundred Dollars (37,500), within sixty (60) days of the date on whlch the City -signs this

Agreement,

(b) - Upon the commencement of each new calendar year, the Rent shall increase by
any percentage increase which occurred in the Consumer Price Index (“CPI”) for “All Items —~
All Urban Consumets” for the San Diego Metropolitan Statistical Area during the préceding year
period. However, in no event shall the adjusted rent increase be less than four percent (4%) nor
mote than eight percent (8%) per year rounded to the nearest dollar (§1.00). In the event that the
above index is no longer published, the parties shall use the successor index, or if no successor
index exists, the parties shall mutually agree on an equivalent index.

(© Grantee shall pay Grantor a late payment charge of five percent (5%) of dny
payment which is not paid within ten (10) business days after the due date. In addition, any late
payment shall bear interest at a rate of one and a half percent (1.5%) pet month or the highest
rate permitted by law.

5. APPROVALS.

(a). Grantor agiees that Grantee’s ability to use the Premises is contingent upon the
suitability of the premiises for Grantee’s Permitted Use and Grantee’s ability to obtain all
governmental licenses, pernuls approvals or other relief required of or deemed necessary or
appropriate by Grantee of its use of the Premises, ulcludmg without limitation all permits
required by the City, applications for zoning variances, zoning ordinances, amendments special
use penmits, conditional use permits, and construction permits (colléctively referred to as
“Governmental Approvals”). Grantor authorizes Grantee to prepare, execute and file all required
applications to obtain Governmental Approvals for Grantee's Permitted Use -under this
Agreement and agrees 10 reasonably cooperate with Grantee in preparing such applications.
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b) Grantee has the right to obtain a title report or commitment for a title policy ’
from a title insurance company of its choice and to have the Property surveyed by a surveyor of
Granfee’s choice at Grantée’s sole cost and expense.

(c) Grantee may also obtain, at Grantee’s sole cost and expense, soil boring,
percolation, engineering procedures, environmental investigation or other tests or reports
(collectively the “Tests”) on, over, and under the Property, necessary to determine if the
Grantee’s use of the Premises will be compatible with ‘Grantée’s engliieeting " specifications,
system, design, operations or Govemmental Approvals.

6. TERMINATION. This Agreement may be terminated, without pemlty or
fuirther liability, as follows: -

@ . by either party on thirty (30) days prior writien notice, if the other party remains
in default under Section 14 of this Agreement afler the applicable cure period;

(b) by Grantee upon wrilten notice to Grantor, if Grantee is unable to obtain, or
maintain, any required approval(s) or the issuance of a license or permit by any agency, boaid,’
court or other governmental authority necessary for the construction or operation of the
Communication Facility as now and hereafler intended by Grantee, or if Grantee ‘determines in
its sole discretion that the cost of obtaining or retaining the same is commercially unreasonable;

© by Grantée on sixty (60) days written notice for any reason, so long as Grantee
pays Grantor and City a termination fee equal to six (6) menths Rent, at the then current Rént
rate, provided, however, that no such termination fee will be payable on account of the
termination of this Agreement by Grantee under any one or more of Sections 6(a), 6(b), 17,18 or
19(c) of this Agreement;

(d) by Grantor upon eighteen (18) months’ prior written notice by Grantor after the
fust five (5) year term, if Grantor needs the Premises to provide for the health, safety, and
welfare of its citizens; provided, however, in the event any such notice of such fermination is
given, Grantor and Grantee shall use their best efforts to find a suitable alternative site on or near
the Property to which Grantee's Facilities may be temporarily or permanently relocated. If a
relocation site is agreed to, this License shall be amended dccordingly.

(e) upon termination of this Agreement for any of the causes listed in this sectiof or
at the end of the Term of this Agreement, all interests hérein conveyed shall be teminated
automatically (no conveyance from Grantor to Grantee will be required) and all equipinent shall
be removed pursuant to Section 12 hereof.

7. INTERFERENCE,
(&) Except for any uses required under applicable law, Grantor will not grant, after”

the date of this Agreement, a lease, license or any other right to any third party for ‘the use of the
Property, if such use interferes with Grantee’s Communication Facility. Grantor will notify
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Grantee of any such proposed lease, license or other right, and Grantor may grant any third party
the tight to install and operate communications eguipment on the Property so long as it has
determined that such use will not create interference with Grantee’s Comumunication Facility.

(b)  Neither Grantee nor Grantor will use, nor will Grantee or Grantor permit its
respective employees, licensees, invitees or agents 1o use, any portion of the Premises or the
Property in any way which unreasonably interferes with each other’s operations or the rights of
either Grantor or Grantee under this Agreement. Grantor and Grantee will cause interference
caused by either of them, respectively, to cease within seventy-two (72) hours after receipt of
wiitten notice of interference from the other party, In the event any such interference does not
cease within the aforementioned cure period, then the party causing or permitting such
interference shall cause the equipment causing such interference to be modified such as to
eliminate the interference or to be removed, if modification is not successful in terminating the -
interference. The parties acknowledge that there will not be an adequate remedy at law for non-
compliance with the provisions of this Paragraph and therefore, either party shall have the right
to equitable remedies, such as, without limitation, injunctive relief and specific perforinance. -

8. INDEMNIFICATION,

Subject to Section 19(b) below, Grantee agrees to inderimity, defend and hold City and
its respective governing board or council, officers, aftorneys, agents and employees, collectively
and individually, harmless from and against any and al} injury, loss, damage or liability (or any
claims in respect of the foregoing), costs or expenses (including reasonable attorneys’ fees and
court costs) arising from the installation, use, maintenance, repair or removal of the
Communication Facility or Grantee’s breach of any provision of this Agreement, except to the
extent attributable to the negligent or intentional act or intentional act or omission of the City, or
their respective employees, agents or independent contractors.

9.. WARRANTIES.

(a) Grantee and Grantor each acknowledge and represent to the other that it is duly
organized, validly existing and in good standing and has the right, power and authorily fo enter
into this Agreement and bind itself hereto through the party set forth as signatory for the party
below,

{b)  The City, as applicable, represents and warrants that: (i) the Property is owned by
the City in fee simple; (ii) the Property is not encumbered by any other liens, restrictions,
mortgages, covenants, conditions, easements, leases, or any other agreements of record or not of
record, which would adversely affect Grantee’s Permitted Use and enjoyment of the premises
under the License and this Agreement; (iii) as long as Grantee is not in default then Grantor
grants to Grantee sole, actual, quiet and peaceful use, enjoyment and possession of the Prémises
subject to the terms herein; (iv) City’s execution and performance of this Agreement will be
binding on the respective party afier the other party’s binding and valid execution thereof,

10.  ENVIRONMENTAL.
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(a) Grantee agrees it will be responsible for compliarice with any and all
environmental and industrial hygiene laws, including any regulations, guidelines, standards, or
policies’ of any governmental authorities regulating or imposing standards of -liability or
standards of conduct with regard to any environmental or industrial hygiene condition or matters
as may now or at any time hereafter be in effect, that are now or were related to Grantee’s -
activity conducted in, or on the Property.

(b)  Grantee agrees to hold harmless and indemnify Grantor from, and to assume’all
duties,. responsibilities and labilities at its sole cost and expense, (for payment of penalties,
sanctions, forfeitures, losses, costs, or damages) and for responding to any action, notice, claim,
order, summons, citation, directive, litigation, investigation or proceeding which is related to (i)
failure to comply with any environmental or industrial hygiene law, including without limitation
any regulations, guidelines, standatds of policies of any governniental authorities regulating or
imposing standards of liability or standards of conduct with regard to any envifonmental or
industrial hygiene conditions or matters as may now or hereafter be in effect, or (ii) any
environmental or industrial hygiene conditions that arise out of or are in any way related to the
condition of the Properly or activities conducted by the party thereon, unless the environmerital
conditions are caused by the other party.

() The indemnifications of this Section 10 speclﬁcaliy include reasonable costs,
expenses and fees incurred in connection with any investigation of Property conditions or any
clean-up, remediation, removal or restoration work required by any goverhmental authority, The
provisions of this Section 10 will survive the expiration or termination of this Agreement.

T ACCESS.

At.all times throughout the Term of this Agreement, and at no additional charge to
Grantee, Grantee and its employees, agents, and subcontractors, will have twenty- -four (24) hour,
seven (7) days a week pedestrian and vehicular access to and over & portion of the Property, from
an open and improved public road, to the Premises, for the installation, maintenance and
operation of the Communication Facility and any utilities serving the Premises, provided that
such access does not interfere with Tmperial Beach Sports Park activitics as determined by
Grantor.

12,  REMOVAL/RESTORATION.

All portions of the Communication Facility brought onto the Property by Grantee will be
and remain Grantee’s personal property and, at Grantee’s option, may be removed by Granlee at
any time during the Term. However, the Grantor, in its sole discretion, may. elect for the antenna
pole, the facility used to store communications equipment, and related conduit to become the
permanent propetty of the Grantor upon expiration or termination of this Agréement by notice to”
Grantee, in writing, no later than sixty (60) days following expiration or termination of this
Agreement.  Within one hundred twenty (120) days of the expiration or ferriination of this
Agreement, Grantee will remove all improvements, including the antenna pole, facility used to
slore communications equipment, and related conduit, unless Grantor 'has elected to take
permanent possession of said items, and return the Premises to their original condition on the
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date of execution of this Agreement, normal wear and tear and loss due to casualty and other
causes beyond Grantee’s control excepted, unless such requirement is waived in wiiting by

Grantor.

13.  MAINTENANCE/UTILITIES.

(2} Grantee will keep and maintain the Preiises in" good condmon reasonable wear
and tear and damage from the elements excepted. Grasitor will maintain and repdir the Premises
and access thereto, in good and tenanlable condition, subject to reasonable wear and tear and
damage from the elements. Grantee will promptly repair any damage to the Property caused by
Grantee or its agents.

(b)  Grantee will apply and maintain an anti-graffiti coating of the Grantor’s
specification on their antenna pole up to a height of ten feet above ground. Grantee will remove
any graffit{ from their property within 48 hours following receipt of notice to Grantee, If graffiti
is not removed by Grantee within 48 hours following receipt of notice to Grantee, Grantor will
remave graffiti and bill Grantee cost of removal, the mininium charge being fifty ($50) dollars
per occurrence, Grantee shall provide Grantor with the name and telephonie number of Grantee's
lepxcsentanve for purposes of the notice in this Section 13(b). Within ten (10) days of a change
in representative, Glantee shall notify Grantor of the new reptesentative's name and’ telephone
number. . -

{c})  Grantee will be solely responsible for and promptly pay all utilities charges for
electricity, telephone service or any other utility used or consumed by Grantee on the Premises.
Grantor and Grantee will fully cooperate with any utility company requesting an easement over,
under and across the Property in order for the utility company to provide service to the Grantee
or Grantor. In the event Grantee cannot secure its own metered electrical supply, Grantee will
have the~right, at its own cost and expense, to submeter from the Grantor, in which case
Grantee’s share of the electricity shall be “Rent” for purposes of Section 14 hereof. Grantee will
pay on a monthly basis the current local utility company rate for submetered electric, after the
meter is read by the Grantor and billed to' Grantee. Grantor will not be responsible for
interference with, interruption of or failure, beyond the reasonable control of Grantor; of sich
services to be furnished or supplied by Grantor.

14.  DEFAULT AND RIGHT TO CURE.

The following will be deemed a default by Grantee and a breach of this’ Agleement (1)
non-payment of Rent if such rent remains unpaid for more than thirty (30) days after receipt of
written notice from Grantor of such failure to pay; or (il) Grantee’s failure to perform any other
term or condition under this Agreement within thirty (30) days after recelpl of written notice from
Grantor specifying the failure, provided that with respect to a non-monetary failure to perform,
no default will be deemed fo have occurred if, within such thirty (30) day period, Grantee
conumences a cure satisfactory to Grantor and makes progress to complete said cure in a manner
reasonably satisfactory 1o Grantor, but no later than ninety (90) days from the date of the notice
without prior written consent from Grantor. Delay in curing a default will be excused if due to
causes beyond the reasonable controi of Grantee, If Grantee remains in default beyond any
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applicable cure period, Grantor will have the right to exercise any and all rights and remedies
available to it under law and equity, including the right to cure Grantee’s default and to charge
Grantee the costs of said cure payable under the same terms and conditions as set forth in Section

4(c).
15, ASSIGNMENT,

- Grantee may assign this Agreement at any time without Grantor’s consent (i) to any of
Grantee’s partners or parent firms; (ii) to Grantee's successors-in-interest dnd their affiliates and
subsidiaries; (iii) in connection with the sale, exchange, or other transfer of Grantee’s FCC
authorization for the geographic market area in which the premises are located or substantiatly
all of Grantee's assets in the geographic market area where the premises are Jotated; or (iv) in
connection with any financing, loan, security interest, pledge, or mortgage of Grantee’s property.
Any other assignment or any subletting shall require Grantor’s prior written approval, which
approval shall not be unreasonably withheld, délayed, or conditioned.

16. NOTICES. All notices, requests, demands and communications hereunder will
be given by first class certified or registered mail, return receipt requested, ot by a nationally
recognized overnight courier, postage prepaid, to be effective when properly sent and received,
refused or returned undelivered. Notices will be addressed to the parties as follows:

City: City of Intperial Beach
825 Imperial Beach Boulevard
Imperial Beach, California 91932
Attention: City Manager’s Office

Granteeat:  Cricket Communications, Inc.
: 10307 Pacific Certer Court
San Diego, CA 92121
Attention: Legal Department

witha copy to:  Cricket Communications, Inc,
4031 Sorrento Road
San Diego, CA 92121
Attention: Property Manager-

Any patty hereto may change the place for the giving of notice to it bylthirty (30) days
written notice to the other parties as provided herein.

17.  SEVERABILITY. If any term or condition of this Agreement is. fourd
unenforceable, the remaining terms and conditions will remain binding upon the parties as
though said unenforceable provision were not contained herein. However, if the invalid, illegal
or upenforceable provision materially affects this Agreement then the Agreement may be
terminated by either party on ten (10) days prior written notice to the other party hereto.

18, CONDEMNATION. In the event Grantor receives notiﬁcation of any
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A o

condemnation proceedings affecting the Property, Grantor wilt provide notice of the proceeding
to Grantee within ten (10) days. If a condemning authority takes all of the Propetty, or a portion
sufficient, in Grantee’s sole determination, to render the Promises unsuitable for Grantee, this
Agreement will terrinate as of the-date the title vests in the condenining authority. As owner of

a license on the Property, it shall be Grantee’s responsibility to negotiate its separate award, if
any, with the condemning authority,

19, CASUALTY.

(a) During the Initial Term, Grantee shall maintain Commercial General Liability
insurance covering bodily injury (including death), personal injury and property damage in an
amount of not less than five million dollars (§5,000,000) per occurrence which fnay be satisfied
by a primary policy with a limit of no less than $2,000,000 and an umbrella policy of excess
liabifity in an amount of no less than $5,000,000 with an insurance provider authorized to do
business in California and rated at least “AV” in 4. M Best & Company's Insurance Guide and
include the City as an additional insured on the policy or policies. Grantee shall provide the City,
with a Certificate of Insurance evidencing the required insurance within thirty (30) days afler-the
Commencement Date of this Agreement, Prior to the commencement of any Extension Term, the
City and Grantor shall confer to agree on the insurance to be maintained during that tenn, which
insurance coverage shall, at a minimum, be equal to the financial equivalent of $5,400,000 in
2006 dollars, reasonably increased each year to account for inflation. Evidence of renewal of the
policy (reflecting any required increases) shall be provided by Grantee to the City within twenty
{20) business days after each renewal of said insurance policy. Grantor agrees that Grantee may
self-insure against any loss or damage which could be covered by & compiehensive general
public liability insurance policy; provided that, if Grantee elects to self-insure, it shall notify the
City at least 60 days in advance of the effective date of that election and shall provide evidence
of a satisfactory self-insurance program to the City. Any election to self-insure shall not become
effective until the City has given Grantee written approval therefore, and Grantee shall maintain
insurance coverage through an insurance company until said approvals are granted, All polxcles
of insurance covering property damage obtained by any of the paities hereto concerning the
Property shail waive the insurer’s right of subrogation against the other parties,

(b)  The parties hereby waive and release any and all rights of action for negligence
against the other which may hereafter arise on account of damage to the Premises or to property,
resulting from any fire, or other casualty of the kind covered by standard fire insurance policies
with extended coverage, regardless of whether or not, ot in what amounts, such insurance is now
or hereafter camried by the parties, or either of them. These waivers and releases 'shall apply
between the parties and they shall also apply 1o any claims under or through either party as a
result of any asserted right of subrogation, .

(c)  City will provide notice 1o Grantee of any casualty affecting the Property within
forty-eight (48) hours afler the casualty occurs. If any part of the Communication Facility or
Property is damaged by. fire or other casualty so as to render the Premises unsuitablé, in
Grantee’s sole determination, then Grantee may terminate this"Agreement by providing written
notice to the City, which termination will be effective as of the ‘date of such damage or

destruction. Notwithstanding the foregoing, if Grantee does not terminate this ‘Agreensent, ail
\
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Rent shall abate during the period of repair following such fire or other casualty uatil such time
as Grantee may fesuine use of the Premises for Grantece’s Permitted Use.

(d)  Grantee shall maintain Worker’s Compensation coverage at statuiory limits,

20.  MISCELLANEQUS.

(a) Amendment/Waiver. This Agfeement cannot be amended, modified or revised
unless done in writing and signed by an authorized agent of the City and the Grantee. No
provision may be waived except in wriling signed by all parties to this Agreement.

(b) Bind and Benefit. Tlie terms and conditions contained in this Agreement will run
with the Property and bind and inure to the benefit of the parties, their respective heirs,
executors, administrators, siccessors and assigns.

() Entire Agreentent, This Agreement and the exhibits attached hereto, all beirig a
part hereof, constitute the entire agreement of the parties hereto and will supersede all prior
offers, negotiations and agreements,

[(s)] Governing Law, This Agreement will be governed by the laws of the State of
California. Any action at law or in equity brought by either of the parties for the putposes of
enforcing a right provided by this Agreement will be tried in a court of compétent jurisdiction in
the county of San Diego, State of California, and the partics waive all provisions of law
providing for a change of venue in these proceedings to any other county. .

(e) Interpretation, Unless otherwise specified, the following rules of construction
and interpretation apply: (i) captions are for convenience and reference only dand in no way
define or limit the construction of the ferms and conditions hercof. (i) whenever a party’s
consent is required under this Agreement, except as otherwise stated in the Agreement or as
same may be duplicative, such consent wifl not be unreasonably withheld, conditioned or
delayed; (iii) exhibits are an integral part of the Agreement and are mcorporated by reference
into this Agreement,

(f)  Estoppel. Either party will, at any time upon fifteen (15) days prior written
notice from the other, execute, dcknowledge and deliver to the other a statement in writing (i)
certifying that this Agreement is unmodified and in full force and effect (or, if modified, stating
the nature of such modification and certifying this Agreement, as so modified, is in full force and
effect) and the date to which the Rent and other charges are paid in advance, if any, and (if)
acknowledging that there are not, to such paily’s knowledge, any uncured defanlts on the part of
the other party hereunder, or specifying such defaults if any are claimed, Any such statement
may be conclusively relied, upon by any prospective purchaser or encumbrancer of the Premises,
The requested party’s failure to deliver such a statement within such time wilt be conclusively
relied upon by the requesting party that (i) this Agreement is in full force and effect, without
modification except as may be properly represented by the requesting party, (ii) there are no
uncured defaults in either party’s performance, and (i) no more than one month’s Rent has been

paid in advance,
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(® Corpornte Authority. The persons executing this Agreement on behalf of the
parties hereto warrant that (i) such party is duly organized and existing, (ii) they are duly
authorized to execute and deliver this Agreement on behalf of said party, (iii) by so executing
ihis Agreement, such party is formally bound to the provisions of this Agreement; and (iv) the
entering into this Agreement does not violate any provisioii of any other Agreement to which
said party is bound. :

h) No Electronic Signatures/No Option. The submission of this Agreement to any
party for examination or consideration does not constitute an offer, reservation of or option for
the Premises based on'the terms sel forth herein, This Agreement will become effective as a
binding Agreement only upon the handwriltén legal execution, acknowledgment and delivery
hereof by Grantor and Grantee.

IN WITNESS WHEREOF, the undersigned ha\;e caused, this N_ON-EXCLUSIVE
LICENSE AGREEMENT FOR CELLULAR SITE to be executed and effective as of the date
the last party executed this Agreement below,

“GRANTEE”
Crigket Communications, Inc,,
a Delaware corporation

Signature on File

“GRANTOR”
CITY OF IMPERIAL BEACH

“Signature on File

By: . -~ By: ~aps - . e
[

Name; Gary R, Brown Name: Anthony G. Benyola

Its: City Manager Its: Regional Network Director, Wéstern Region

Dated: rz /7- ! /Dd, Dated: \\ %‘ 01
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EXHIBIT 1
ASSESSOR PARCEL NUMBER: 632-400- 35

COMMON ADDRESS:

425 Imperial Beach Boulevard
Imperial Beach, California 91932
County of San Diego

LEGAL DESCRIPTION OF THE PROPERTY:

The land referred to hevein is sitvated in the State of Cahfomla County of San Diego, described
as follows:

Parcel 11

The North 390.00 feet of the West half of the Southeast Quarter of Section 30, TOWnShlp 18
South, Range 2 West, San Bernardino Base and Meridian, in the City of Imperial Beach, County
of San Diego, State of California, according to United States Government Survey. Excépting
therefrom the West 960.00 feet thereof. Also excepting therefrom any and all street openings.

Parcel 2;

The South 515.00 feet of the North 905.00 feet of the East 423.00 feet of the West lialf of the
Southeast Quarter of Section 30, Township 18 South, Range 2 West, San Bernardino Base and
Meridian, in the City of Imperial Beach, County of San Diego, State of California, according to
Umted States Government Suwey
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EXHIBITF
TONY HAWK FOUNDATION GRANT AGREEMENT

19 December 2008

City of Imperial Beach

825 Imperial Beach Blvd
hnperial Beach, CA 91932
Attn: Tom Ritter

Dear Tom,

T'm pleased to inform you that the Tony Hawk Foundation has raised $10,000 to assist in the
construction of your public, non-profit skatepark in Imperial Beach, Please review and sign the
grant agreeinent outlined below,

- 1t is our hope that a check from the Tony Hawk Foundation might also help raise your project's
public profile and accelerate local fundraising efforts. We'll leave such publicity strategies to your
discretion, We only ask that you don't imply that Tony will be appearing at your park, and that no
one exploits his name for personal gain.

Please return this agreement to: 1611-A S, Melrose DR #360, Vlsta, CA 92081.
The grant is made subject lo the following condhions

1. You agree to assume any and all liability for
a. The construction and operation of the skateboard park and
b. The implementation of any information or advice given to you by the Foundation.

2. The Foundation has the right to terminate the grant, to modify or withhold any payment
otherwise due under the grant or to requice repayment of any expended or unexpended
grant funds if the skatepark s not operational within two (2) years of the date of this
agreement, or i€ in the Foundation's sole judgment:

a. Grant funds or income arising from the grant have been used for purposes other’
than those described above; or-
b. Your organization has failed to comply with any of the terms of the grant,

3. Youagree to provide a written progress report (not to exceed two pages) on or before six
months from the date of this agreement, and every six months thereafter until the skatepark
opens, detailing the manner in which the Grant money has been spent and the progress
you've made In accomplishing the purpose of-the Grant. Upon opening the skatepark, you
agree to submit a final report, including a photograph (or photographs) showing the entire
skatepark. ’

4. You qualify as a public charity as described in Section 501(c)(3) and under IRC sec.
I70(b)(l)(a), or you are a state or local ageney, including public school systems or public
projects. You agree to inform the Foundation immediately of any alterations in your
orgamzauon s structure or uctlvlt(es which mey adversely affect its status under this Code
provision,

5. Youagree NOT o expend Tony Hawk Foundation grant funds:
a, To carry on propaganda or otherwise to attempt to influence legislation within the
rueaning of the Internal Revenue Code 4945(d)(1), or

1611-A 5, MELROSE DRIVE #360 « VISTA, CA + 92081 * P: 760.477,2479 « F; 760.477.2474
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b. To influence the outcome of any specific public election or to carry on, directly or
indirectly, any voter registration drive within the meaning of Internal Revenue
Code Section 4945(d)(2). (The term "legislation" in this case does not include
actions by executive, judicial or administrative bodies, such as school boards,
housing authorities, zoning boards, and similar federal, state or local special-
purpose bodles.)

6. Neither Tony Hawk’s namne or likeness may be used for any purpose, including, without
limitation, in connection with the skatepark and/or any othier activities of the City of
Imperial Beach, or otherwise. Notwithstanding the foregoing, you are welcotne to mieke
any appropriate public announcements about this grant, particularly if they are designed to
boost local fundraising efforts.

7. You give the Foundation permission to publicly release information concerning this grant, .
including your statements and correspondence with the Foundation,

8. You shall defend, indemnify and hoid harmless the Foundation, Tony Hawk, Inc., Tony
Hawk, and each of their affiliates, officers, directors, partners, shareholders, employees,
contractors, successors, licensees and assigns, of and from all liability, loss, damags, claim
or expense (including attorneys’ fees and court costs) with respect to any and all claims
arising in connection with this grant and/or the skatepark, including, without limitation, any
and all third party claims for injuries and or other damages, if any, resuiting at, or otlierwise
refated to, the skatepark,

Please signify your agreement to the above terins of the grant by signing below. The agreement -
must be signed by the officer or officers who are, under your bylaws and the law governing you,
authorized to execute contracts on your organization's behalf, Please return both pages of the
executed original of the letter to us, and keep a copy for your records. The original, signed
agreement must be returned no [ater than Thursday, March 19, 2009 (90 days from the date of this
agreement),

After we've received the signed original of this Jetter, we'll send you the check. Please use this
address: 1611-A 8. Melrose DR #360, Vista, CA 92081,

Sincerely,

7 1L

Miki Vuckovich
Executive Director ~
Tony Hawk Foundation

Agreed to and accepted on behalf of City of Imperial Beach this 74 day of C//‘}/W(/J% /

2087, Signature on File'
By: (signature)

Name: 77//4 RITTEFZ (please print)
Tide: ASSISTANT” C/TY MANAGETS
- The check to be made payable to: City of Impertai Beach

Address and nare of the person to whom the check should be mailed: ﬁﬂ? R /772573:
EN, LBEACH

gzg B PETAL BEACH BLVD.
JVPERIAL BEACH, CA 91932
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EXHIBIT G
TITLE REPORT

.& t'tl < Frank Green Stewart Tille of California, Inc.
stewar E e Commerciat Title Mgr/ATG  San Diego, CA92108

Fhone {6139) 358-8035

Fax

fgrean@stewvart.com

PRELIMINARY REPORT
Order No, : 01180-12316
Titte Unit No. T 7034
Your File No. H
Buyer/Borrower Name
Seller Name : City Of Imperial Beach

Property Address: 441 Imperial Beach Boulevard, Imperial Beach, CA

In response to the above referenced application for a Pelicy of Title Insurance, Stewart Title of California,
Inc. hereby reports that it is prepared to Issue, or cause fo be issued, as of the date hereof, a Policy ar
Policies of Title Insurance describing the land and the estate or interest therein hereinafter set forth,
Insuring against lass which may be sustained by reason of any defect, lien or encumbrance not shown or
referenced to as an Exception on Schedule B or not excluded from coverage pursuant to the printed
Schedules, Conditions, and Stiputations of sald Policy forms.

The printed Exceptions and Exclusions from the coverage and Limitations on covered Risks of said policy
or policies are set forth in Exhibit A attached. The pelley to be issued may contain an arbitration clause.
When the Amount of Insurance is less than that set forth In the arbitration clause, all arbitrable matters
shall be arbitrated af the option of either the Company or the Insured as lhe exclusive remedy of the
parties. Limitations on Covered Risks applicable to the CLTA and ALTA Homeowner's Policles of Title
Insurance which establish a Deductible Amount and a Maximum Ddllar Umils of Liability for certain
coverages are also set forlh in Exhibit A. Copies of the policy forms should be read. They are available
from the office which issued this report.

Please read the exceplions shawn or referred to below and the exceplions and exclusions set forth In
Exhibit A of this repoit carefufly. The exceptions and exclusions are meant to provide you with notice of
matters, which are not covered under the terms of the title insurance policy and should be carefully
considered,

1t is important to note that this preliminary report is not a wiitten representation as to the condition of title
and may not list all liens, defects, and encumbrances affecting tite to the land.

This report, (and any supplements or amendments thereto) is issued solely for the purpose of facilitating
the issuance of a policy of litle insurance and no liability Is assumed hereby. if it is desired that liability be
assumed priar to the Issuance of a policy of title Insurance a binder or commitment should be requested.

Dated as of November 20, 2012 at 7:30 a.m.

Frank Green, Title Officer
When replying, please contact: Frank Green, Title Officer

Filo No.: 01180-12315 Page10f7
Prefim Report SCE
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PRELIMINARY REPORT

The form of Policy of Title Insurance contemplated by this report is:
O CLTA Standard Coverage Poficy
0O CLTA/ALTA Homeowners Palicy

O 2006 ALTA Owner's Policy

[0 2006 ALTA Loan Policy
00 ALTA Short Form Residential Loan Policy

0 Preliminary Search
SCHEDULE A

The estate or interest in the land hereinafter described or referred to covered by this report is:

Fee
Title to said estate or interest at the date hereof is vested in:

City of Imperial Beach, a Municipal corporation

File No.: 01180-12316 Page 2 of 7
Prelim Repoit SCE
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LEGAL DESCRIPTIO

The land referred to herein is situated in the State of California, County of San Diego, City of
Imperial Beach and described as follows:

Parcel 1:

The North 390.00 feet of the West Haif of the Southeast Quarter of Section 30, Township 18 South,
Range 2 West, San Bernardino Base and Meridian, in the City of imperial Beach, County of San Diego,
State of California, according to United States Government Survey.

Excepting therefrom the West 960.00 feet thereof.
Also excepting therefrom any and all street openings.

Parcet 2:

The South 515.00 feet of the North 905.00 feet of the East 423.00 feet of the West halif of the Southeast
Quarter of Section 30, Township 18 South, Range 2 West, San Bemardino Base and Meridian, in the City
of imperial Beach, County of San Diego, State of California, according to United States Government
Survey.

Parcel 3:

That portion of the West half of the Southeast Quarter of Section 30, Township 18 South, Range 2 West,
San Bernardino Base and Meridian, in the City of Imperial Beach, County of San Diego, State of
California, according to United States Government Survey More particularly described as follows:

Commencing at the Northwest comer of Lot 24 of Seaside Point Palisades Unit No. 2, according to Map
thereof No. 8748, filed December 20, 1877, in the Office of the County Recorder of San Diego Counly;
thence along the Westerly prolongation of the North line of said Lot 24, due West a distance of 16.80 fest
to a point on the East line of the West half of the Southeast quarter of said Seclion 30, said point being
733.00 feet from the Northeast corner of the West half of the Southeast quarter of Section 30; thence
along said East line South 00° 08' 32" East a distance of 172.01 feet to a point on the South line of the
South 515.00 feet of the North 905.00 feet of said West haif as described in Deed recorded March 1,
1972, file/Page No. 72-49370, of Official Records of the County Recorder of San Diego County, said point
being the true point of beginning; thence along said South line North 89° 49' 07" West (record North 89°
06" 47" West per record of Survey Map No. 8470), a distance of 289.84 feet; thence South 03° 35° 22"
East a distance of 78.92 feet ithence South 33° 17* 15" East a distance of 57.80 feet; thence South 72°
56' 56" East a distance of 9755 feet; thence North 84° 09’ 11" East a distance of 161,09 feet more or less
to a point on the East line of said West half; thence along said East Jine North 00° 06' 32" West a distance
of 138.36 feet to the true point of beginning.

APN: 632-400-35-00 and 632-400-33-00
(End of Legal Description)

Fite No.: 01180-12316 Page 3 of 7
Prelim Reporl SCE
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SCHEDULEB

At the date hereof, exceptions to coverage In addition to the printed exceptions and exclusions
contained in said policy or policies would be as follows:

Taxes:

A. General and special city and/or county taxes, bonds or assessments which may become due on
said land, if an when titfe to said land is not longer vested in a government or quasi-governmental
agency. Tax parcel(s) for said fand are currently shown as 632-400-35-00.

Said matter affects: Parcels 1 and 2
B. General and special city and/or county taxes, bonds or assessments which may become due on

said land, if an when title to said land is not longer vested in & government or quasi-governmental
agency. Tax parcei(s) for said land are currently shown as 632-400-33-00.

Said matter affects: Parcel 3

C. Assessments, if any, for Community Failities Districts or a Mello-Roos District affecting said land
which may exist by virtue of assessment maps or notices filed by said districts. Said assessments
are colfected with the County Taxes.

D. The lien of supplementat taxes, if any, assessed pursuant to the provisions of Chapter 3.5
(commencing with Section 75) of the revenue and taxation code of the State of California.

Exceptions:

1, Rights of the public in and to any portion of the property herein described lying within roads,
streets or highways,

2. An easement for laying, relaying, repairing, maintaining and/or renewing an anode bed together
with necessary electric cables and appurtenances thereto and rights incidental thereto in favor of
California Water & Telephone Company, A Galifornia Corporation as set forth in a document
recorded February 28, 1955 in Book 5549, Page 77, of Official Records, affects a portion of the
herein described land..

3. An easement for public street and rights incidental thereto in favor of City Imperial Beach, a
municipal corporation as set forth in a document recorded November 29, 1957, in Book 6851,
Page 352, of Official Records, affects a portion of the herein described land.

Said matter affects: Parcef 1

4. The provision that the portion of the herein desciibed property located in the North 390 feet of the
Northwest Quarter of the Southeast Quarter of sald Section 30, respecting the West 960 feet
thereof, be used for park and recreational purposes, as provided in Grant Deed dated May 27,
1960, recorded May 31, 1960 as Instrument No, 111864, of Official Records.
The reversionary interest, if any, of South Bay Lions Club in and to the portion of the reversionary
property described abaove, if said land is used for purposes other than park and recreational, as
provided in the above referenced deed.
Said matter affects: Parcef 1

5. The matters contained in an instrument entitled "Development Agreement” dated June 6, 1967, by
and between Helix Imperial Harbour Redevelopment Corporation, A California Corporation and

File No.: 01180-12316 Page 4 of 7
Prefim Report SCE
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Cily of Imperial Beach, California, a municipal corporation, upon the terms therein provided
recorded June 7, 1967 as Instrument No. 67-80981, of Official Records.

Reference is made to said document for fulf particulars.

. The effect, if any, of record of survey map no. 8470 which sets forth, or purports to set forth

certain dimensions and bearings of lhe herein described property.

. An easement for public utilities, appurtenances, ingress, egress and rights incidental thereto in

favor of {he San Diego Gas and Electric Company as set forth in a document recorded December
28, 1984 as Instrument No. 84-484000, of Cfficial Records, affects a portion of the herein
described tand.

Said matter affects: Parcel 2

. A Resolution of the Gity Goungit of the City of Imperial Beach, California Establishing an

underground utility district, in the City of Imperial Beach to be known and denominated as the
Imperial Beach Boulevard underground utiiity district, recorded April 5, 1994 as Instrument No.
1994-0225350, of Official Records.

. The Provision that said land be used for public recreationat purposes as previded in Grant Deed

recorded December 21, 1994 as Instrument No, 1994-0724849, of Official Records, the
Reversionary interest, if any, of the United States of America, acting by and through the
Department of the Interior, U.S. Fish and Wildlife Service in and to said land if said land is used
for any purposes other than recreational.

Said matter affects: Parcet 3

The effect, if any, of record of survey map no. 14756 which sets forth, or purports to set forth
certain dimansions and bearings of the herein described property.

11. Please be .advised that our search did not disclose any open deeds of trust of record. If you
should have knowledge of any outstanding obligation, please contact your title officer immediately
for further review,

12. Rights of tenants in possession of sald land by reason of unrecorded leases. Kindly forward said
lease, or a current certified tenant rent roll.

13. Matters which may be disclosed by an inspection or by a survey of said land satisfactory to this
Company or by inquiry of the parties in possession thereof.

14, Rights of parties in possession.

{End of Exceptions)
Fife No.: 01180-12318 Page 5 0f7

Prelim Report SCE
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NOTES AND REQUIREMENTS

A There are no conveyances alfecting said land, recorded with the County Recorder within 24
months of the date of this report.

B. The Company Is not aware of any matters which would cause it to decline to attach CLTA
Endorsement 100 and 116, indicating that there is located on vacant land to an extended
coverage policy.

C. This Company will require the following documents, in order lo insure a conveyance or
encumbrance by the corporation or untncorporated association named below:

Entity:  City of iImperial Beach, a municipal corporation
a. A copy of the corporation By-Laws or Articles.
b. An original or certified copy of the Resolution authorizing the subject transaction.

¢. if the Articles or By-Laws require approval by a "parent” organization, we will also require a
copy of those By-Laws or Articles.

d. If an unincorporated association, a statement pursuant to applicable law (such as California
Corporation Code Section 20002).

The right is reserved to add requirements or additional items after completion of such review.

File No.: 01180-12316 Page 6 of 7

Prelim Report SCE
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CALIFORNIA "GOOD FUNDS" L AW

California Insurance Code Section 12413.1 regulates the disbursement of escrow and sub-escrow funds
by title companies. The law requires that funds be deposited in the title company escrow account arxi
avaitable for withdrawal prior to disbursement. Funds received by Stewart Title of California, Inc. via wire
transfer may be disbursed upon receipt. Funds received via cashier’s checks or teller shecks drawn on a
California Bank may be disbursed on the next business day after the day of deposit. If funds are received
by any other means, recording andfor disbursement may be delayed, and you should contact your title or
escrow officer, All escrow and sub-escrow funds received will be deposited with other escrow funds in
one or more non-interest bearing escrow accounts in a financial institution selected by Stewart Title of
California, [nc.. Stewart Title of California, Inc. may receive certain direct or indirect benelfits from the
financial institution by reason of the deposit of such funds or the maintenance of such accounts with the
financial institution, and Stewart Title of California, Inc. shall have no obligation to account to the
depositing party in any manner for the value of, or to pay to such party, any benefit received by Stewart
Title of California, Inc.. Such benefits shall be deemed additional compensation to Stewart Title of
California, Inc. for its services in connection with the éscrow or sub-escrow.

If any check submitted Is dishonored upon presentation for payment, you are authorized to notify all
principals andfor their respective agents of such nonpayment.
WIRE INSTRUCTIONS

We hereby request that our funds are wire transferred directly to our account. if you have any questions,
regarding this matter, please call the number as referenced above.

We do not accept ACH Tiansfers, these funds will be returned and may cause a delay in closing.

Bank Name: Unlon Bank

Bank Address: 1980 Saturn Street, Monterey Park, CA

ABA#: 122000496

Account Name: Stewart Title of California, Inc.
Account Number: 0010426383

REFERENCE OUR FILE NUMBER: 0118012316

REFERENCE OUR BUYER/BORROWER NAME:
REFERENGCE OUR SELLER NAME: City Of Imperial Beach

File No.: 01180-12316 Page 7 of7
Prelim Report SCE
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EXHIBIT “A"
LEGAL DESCRIPTION

Order No.: 01180-12316
Escrow No.:  01180-12316

The land refefred to herein is situated in the State of California, County of San Diego, and described as
follows:

Parcet 1:

The North 390.00 feet of the West Half of the Southeast Quarter of Section 30, Township 18 South,
Range 2 West, San Bermnardino Base and Meridian, in the City of impeiial Beach, County of San Diego,
State of California, according to United States Government Survey.

Excepting therefrom the West 960.00 feet thereof.
Also excepting therefrom any and alf street openings.
Parcel 2:

The South 515.00 feet of the North 905.00 feet of the East 423.00 feet of the West half of the Southeast
Quarter of Section 30, Township 18 South, Range 2 West, San Bernardino Base and Meridian, in the City
of imperial Beach, County of San Diego, State of California, according to United States Government
Survey.

Parcel 3:

That portion of the West half of the Southeast Quarter of Section 30, Township 18 South, Range 2 Wes,
San Bernardino Base and Meridian, in the Gity of Imperial Beach, County of San Diego, State of
California, according to United States Government Survey More particularly described as follows:

Commencing at the Northwest corner of Lot 24 of Seaside Point Palisades Unit No. 2, according to Map
thereof No. 8748, filed December 20, 1977, in the Office of the County Recorder of San Diego County;
thence along the Westerly prolongation of the North line of said Lot 24, due West a distance of 16.80 feet
to a point on the East line of the West half of the Southeast quarter of said Section 30, said point being
733.00 feet from the Northeast corner of the West half of the Southeast quarter of Section 30, thence
along said East line South 00° 08' 32" East a distance of 172.01 feet to a point on the South line of the
South 515.00 feet of the North 905.00 feet of said West half as described in Deed recorded March 1,
1972, file/Page No. 72-49370, of Official Records of the County Recorder of San Diego County, said point
being the true point of beginning; thence along said South line North 89° 49 07" West {record North 89°
06' 47" West per record of Survey Map No. 8470}, a distance of 289,84 feet; thence South 03° 35' 22"
East a distance of 78.92 feet ;thence South 33° 17' 15" East a distance of 57,80 feet; thence South 72°
56' 56" East a distance of 9755 feet; thence North 84° 09' 11" East a distance of 161.09 feet more or less
fo a point on the East line of said West half, thence along said East line North 00¢ 06* 32" West a distance
of 138.36 feet to the true point of beginning.

APN: 632-400-35-00 and 632-400-33-00

{End of Legal Description)
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AFFILIATED BUSINESS ARRANGEMENT DISCLOSURE STATEMENT
Date: December 11, 2012
Escrow No.: 01180-12316
Property: 441 Imperial Beach Boulevard, (mperial Beach, CA
From:

This is to give you notice that (*Stewart Title") has a business refationship with Stewart Solutions, LLC,
DBA - Stewart Specialty Insurance Services, LLG (“Stewart Insurance”). Stewart Information Services
Corporation owns 100% of Stewart Insurance and Stewart Title of Califomia. Because of this
relationship, this referrat may provide Stewart Title a financial or other benefit,

Set forth below Is the estimated charge or range of charges for the settlement services listed. You are
NOT required to use the listed provider(s) as a condition for purchase, sale, or refinance of the suwject
Property. THERE ARE FREQUENTLY OTHER SETTLEMENT SERVICE PROVIDERS AVAILABLE
WITH SIMILAR SERVICES. YOU ARE FREE TO SHOP AROUND TO DETERMINE THAT YOU ARE
RECEIVING THE BEST SERVICES AND THE BEST RATE FOR THESE SERVICES.

Stewart Insurance Settlement Service Charge or range of charges
Hazard Insurance $400.00 to $6,500.00
Home Warranty $255.00t0 % 780.00
Natural Hazard Disclosure Report ) 4250t0$ 149.50
Escrow No.: 01180-12316 Page 1 of1

ABA Disclosure 2007 BP SCE
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CLTA Preliminary Report Form
Exhibit A (Revised 06-03-11)

CALIFORNIA LAND TITLE ASSOGIATION
STANDARD COVERAGE POLICY — 1990
EXCLUSIONS FROM COVERAGE

The {ollowing mallers are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs, attorneys*
fees or expenses which anse by reason of:

1. (a) Any law, ordinance or governmental regulation (including but not fimited to building or zoning laws, ordinances, or regulattons)
restricting, regulating, prohibiting or relating {f) the occupancy, use, or enjoymant of the land; (i) the character, dimensions or location of
any improvement now or hereafter eracted on the land; (i) a separation in ownership or a change in the dimensions or area of the land
or any parcel of which the landis or was a part; of (iv) environmental prtection, of the effect of any vidlalion of these faws, ordinances of
govemmental regulations, except to the extent that a notice of the enforcement thereof or a ndlice of a defect, lien, or encumbrance
resutiing from a victation or alleged vicfation affecting the Jand has been recorded in the public records at Date of Policy,

(b} Any govemmantal police power not excluded by (a) above, except fo the extent that a nolice of the exercise thereof or nofice of a
defect, lien or encumbrance resulling from a vidation or alleged violation affecting the land has been recorded In the public records at
Date of Policy.
(b) Any govemmental police power not excluded by (a) above, except to {he extent thel & notice of the exercise thereof or notice of a
defect, lien or encumbrance resulling from a vidlation or alleged Violation affecting the land has been tecorded in the public records at
Date of Pdlicy.

2. Rights of eminent domain unless nolice of the exercise thereof has been recorded in the public records at Date of Policy, but not
excluding from coverage any taking which has occurred prior to Date of Pdlicy which would be binding on the rights of a purchaser for
value without knowledge.

3. Defects, liens, encumbrances, adverse ciaims or other matters:
(a) whether or not recorded in the public records at Date of Policy, but crealed, sutfered, assumed or agreed o by the insured clalmant;
(b) not known to the Company, not recorded in the pubfic records at Date of Policy, but known to the insured ciaimant and not disclosed
in wiiting to the Company by the insured claimant prior to the date the Insured claimant baceme an insured under this policy;
(c) resulting in no loss or damage to the insured claimant;
(d) attaching of created subsaquent to Date of Pdlicy; of
(e} resulting In Joss or damage which would not have been sustained if the insured claimant had paid value for the insured mortgago or
for the eslate of Interestinsured by this poticy.

4. Unenforceabilty of the tien of the insured mortgage because of the inability or failure of the Insured at Date of Pdlicy, or the inability or
fallure of any subsequent owner of the Indebledness, to comply with the applicable doing business laws of the state In which the fand is
sifuated.

5. Invalldity or unenforceabliity of the lien of the insured mortgage, or claim thereof, which erises out of the transaction evidenced by the
insured mortgage and is based upon usury of any consumer credit protection or truth In fanding few.

6. Any claim, which atises out of the transaction vestingin the insured the estate of interest insured by this policy or the ransaction crealing
the Interest of the insured lender, by reason of the eperation of federal bankrupicy, state insolvency or similar creditors' rights laws.

EXCEPTIONS FROM COVERAGE - SCHEDULE B, PART |
This policy does not insure against loss or damage (and the Company will not pay costs, attameys' fees or expenses) which arise by reason
of:
1. Taxes or assessments which are not shown as exisling liens by the records of any taxing authority that levies taxes or assessments on
real property or by the public records.
Proceedings by a public agency which may result in faxes or assessments, o nolices of such proceedings, whether or not shown by the

records of such agency of by the public records.

2. Any facls, rights, Interests, or claims which are not shown by the public records but which could be ascertained by an inspection of the
tand or which may be asserled by persons in possession thereof.

3. Easements, liens or encumbrances, of claims thereof, which are not shown by the public records,

4. Discrepancies, conflicls in boundary lines, shorlage in area, encreachments, or any other facis which & comrect survey would disclose,
and which are not shown by the public records.

5. {a} Unpatented mining claims; (b) reservations or excepticns In patents or In Acts authorizing the Issuance thereof; {(c) water rights,
clalms or litle to water, whelher or not the matters excepted under {a}, (b) or {c} are shown by the public records.

6. Anylien orright {o a lien for services, tabor or material ncl shown by the public records.

(Rev. 06-03-11) Page 1 of4
File Number: 01180-12316
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CLTA HOMEOWNER'S POLICY OF TITLE INSURANCE (02-03-10)
ALTA HOMEOWNER’S POLICY OF TITLE INSURANCE
EXCLUSIONS

In eddition to the Exceptions In Schedule B, You are not Insured against [oss, costs, allomeys* fees, and expenses resulting from:

1.

This

This
7.

Goveramental palice power, and the existence or victation of those portions of any law or government regutation conceming:

a, building;

b. zonlng:

¢. fand use;

d. improvements on the Land;

e. {and division;

f. environmental pretection.

Exchssion does not Himit the coverage described in Covered Risk 8.8, 14, 15, 16, 18, 19, 20, 23 or 27.

The failure of Your exisling structures, or any parl of them, to be constructed in accordance with applicable building codes. This
Exclusion does not fimit the coverage described in Covered Risk 14 or 15.

The right to tske the Land by condemning it. This Exclusion dezs notlimit the coverage described in Covered Risk 17.

Risks:

a. that are crealed, allowed, of agreed to by You, whether or not they appear in the Public Records;

b. that are Known to You at the Policy Date, but net to Us, untess they are recorded In the Public Records at the Policy Date;
¢. that resultin no loss to You; or

d. that first occur efier the Policy Date - this does not limit the coverage described in Covered Risk 7, 8.e., 25, 26, 27 or 20,

Failure to pay value for Your Tille.

Lack of a right:

a.to any land outside the area specifically described and referredto in paragraph 3 of Schedule A; and

b. in sireels, alleys, or waterways that touch the Land.

Exclusion daes nol limit the coverage describedin Covered Risk 11 or 21,

The {ransfer of the Title to You s Invalld as & preferential transfer or as a fraudulent transfer or conveyance under federal bankruptey.

LIMITATIONS ON COVERED RISKS

Your insurance for the following Covered Risks is limited on the Owner's Coverage Statement as fdlows:

’

For Covered Risk 16, 18, 19, and 21 Your Deductible Amount and Our Maximum Dollar LImit of Liabifity shown In Schedule A.

The deductible amounts and maxiroum dollar limits shown on Scheduls A are as follows:

Your Deductible Amount Qur Maximum Ddlar $Imit of Liability

Govered Risk 16 1% of Policy Amount or $2,500.00 $10,000.00

(whichever is less)

Covared Risk 18; 1% of Policy Amount or §5,000,00 §25,000.00

(whichever s Jess)

Covered Risk 19; 1% of Policy Amount or $5,000.00 $25,000.00

(whichever is less)

Covered Risk 21: 1% of Policy Amount or $2,500,00 $5,000.00

(whichever is less)

(Rev. 06-03-11) Page 2014
File Number: 01180-12316
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2008 ALTA LOAN POLICY (06-17-06)
EXCLUSIONS FROM COVERAGE

The following malters are expressly excluded from the coverage of ihis policy, and the Company wil not payloss or damaga, costs, altomeys'
fees, or expenses thal arise by reason of:

1. (a) Any law, ordinance, permit, or goveramental regulallon (including those relating to building and zoning) restricting, regutaling,
prohibiling, or relaling to
@) lhe occupancy, use, or enjoyment of the Land;
(i) the character, dimensions, or focation of any Improvement erected on the Land;
(ili) the subdivision of land; of
{iv) environmental protection:
or the effect of any Viotation of these laws, ordinances, or govemmental regulations. This Exclusion 1(g) does not modify or limit the

coverage provided under Covered Risk 5.
(b) Any goveramental police power, This Exclusion 1{b) does not modify ot limit the coverage provided under Covered Risk 6.

2. Rights of eminent domaln. This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8.

3. Defects, liens, encumbrances, adverse claims, or other matters
(a) crented, suffered, assumed, or agreed to by the Insured Clalmant;
(b) not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the nsured Claimant and not
disclosed in wiiting to the Company by the Insured Clalmant prior to the date ihe Insured Claimani became an Insured under this policy;
(c) resulting In no foss or damage to the Insured Claimant;
(d) altaching or created subsequent to Date of Policy (however, this does not medify or limit the coverage provided under Covered Risk

11,13, or14) or
(e) resulting in loss or damage that would not have been sustained if the Insured Claimant had pald value for the lnsured Mortgage.

4. Unenforceability of the lien of the Insured Mortgage because of the Inability of failure of an Insured to comply with applicable doing-
business [aws of lhe state where the Land is stuated.

5. invalidity or unenforceability in whale or in part of the lien of the Insured Moxtgage that arises out of the Iransaction evidenced by the
Insured Mortgage and is based upon usury of any consumer credit protection or lruth-in-lending Jaw.

6. Any claim, by reason of the cperation of federal bankiuptey, state insolvency, or similar creditors* rights taws, that the transaction creating
the lien of the Insured Maitgage, Is
(a) a fraudulent conveyance or fraudulent transfer, o
(b) a preferential transfer (or any reason not stated in Covered Risk 13(b) of this policy.

7. Aay lien on the Titie for real estate taxes or assessments imposed by govermmental authorily and created or attaching between Date of
Policy and the date ¢f recording of the insured Morlgage In the Public Records. This Exclusion does not modify or fimit the coverage

provided under Covered Risk 11(b).
The above policy form may be issued to afford eilher Standard Coverage or Extended Coverage, In addilion 1o the above Exclusions from
Coverage, the Exceptions from Coverage In a Slandard Coverage policy will also include the follewing Exceptions from Coverage:

EXCEPTIONS FROM COVERAGE

This poficy does not insure against loss or damage (and the company will not pay costs, atlomeys' fees or expenses) which arise by reasen
of

1. (a) Taxes of assessments that are not shown as existing liens by the records of any taxing aulhority that levies texes or assessments on

real properly o by the Public Records; (b) proceedings by a public agency thal may result in taxes or assessments, of netices of such
procesdings, Whether or nol shown by the records of such agency or by the Public Records,

2. Any facls, rights, interests, or claims that are not shown by the Public Records but hat could be ascertained by an Inspection of the Land
or tha{ mey be asserled by persens In possession of the Land.

3. Easements, liens or encumbrances, or clalms thereof, which are not shown by the Public Records.

4, Any encroachment, encumbrance, violation, vanakion, or adverse circumslance affecting the Titie that would be disclosed by an accurale
and complete land supvay of the Land and not shown by the Public Records.

5. (a)unpatented mining claims; (b) reservations or exceptions in patents of In Acts authorizing the Issuance thereof; (c) water rights, clalms
or title to water, whether or not the mallers excepled under (a), {b) or {c) are shown by the public records.
6. Any lien or right fo a lien for services, labor or malerial nol shown by the public records.

(Rev. 06-03-11) Page 3ofd
File Number: 01180-12316
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2006 ALTA OWNER'S POLICY (06-17-08)
EXCLUSIONS FROM COVERAGE

The following malters are expressly axcluded from the coverage of this policy, and the Company witf not pay loss or damags, costs, allorneys’
fees, or expenses that arise by reason of:

1. (a) Any iaw, ordinance, permit, or governmental regulation (including those relating to bullding and zoning) resticling, regulating,
prohibiling, of refating to
(i} the occupancy, use, or enjoyment of the Land;
(i) the character, dimeasions, orjocation of any Improvement erected on the Land,
(iiiy the subdivision of fand; or
(iv) emvironmental pratection;
or ihe effect of any violation of these Jaws, ordinances, or governmentat regulations. This Exclusion 1(a) does not modify or limit the

coverage provided under Covered Risk 5.
(b) Any governmental police power. This Exclusion 1¢b) does not modify or Iimit the coverage provided under Covered Risk 6.

2. Rights of eminent domain. This Exclusion does not modily or limit the coverage provided under Covered Risk 7 or 8.

3. Defects, liens, encumbrances, adverse claims, or olher matters
(a) creeted, sufiered, assumed, or agreed lo by the insured Claimant;
(b} not Known lo the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not
disclosed in writing to the Company by the Insured Claimant prior to the date the insured Clalmant became an Insured under this policy;

(c) resulting in no loss or darnage {o the insured Claimant;
(d) altaching or created subsequent to Date of Policy (however, this does notmedify or fimit the coverage provided under Covered Risk 9

and 10); ot
(e) resulting In loss or damage that would not have been sustained if the insured Ctalmant had paid value for the Title.

4. Any claim, by reason of the operation of federal bankruplcy, state insolvency, or similar creditors® righls laws, that the transaclion vesting
the Tille as shown in Schedule A, Is
(a) a fraudulent conveyance ¢ fraudulent transfer; or
(b} a preferentiet transfer for any reason not stated in Covered Risk § of this policy,

5. Any lien on the Title for real estate taxes or assessments Imposed by govemmenta! authorily and created or attaching between Date of
Policy and the date of recording of the deed or otherinstrument of fransfer in the Public Records that vests Tille as shawn in Schedule A

The above policy form may be issued lo afford either Standard Coverage or Extended Coverage. In addilion to the above Exclusions from
Coverage, the Exceplions from Coverage in a Standard Coverage poficy wilf also Inctude the following Exceptions from Coverage:

EXGEPTIONS FROM COVERAGE

This policy does not insure against loss or damage (snd the company will not pay costs, altomneys' fees or expenses) which arise by reason
of;

1. (@) Taxes or assessmenls that are not shown as existing liens by the records of any taxing authorily (hat levies taxes or assessments on
real property or by the Public Records; (b) proceedings by a pubfic agency that may resultin taxes or assessments, or notices of such
proceedings, whelher or not shown by the records of such agensy or by the Public Records.

2. Any facts, rights, interests o« claims which are nol shown by (he public records but which could be ascertained by an Inspeclion of the
land or by making Inquiry of persons in possession thereof,

3. Easements, liens or encumbrances, of claims thereof, which are nol shown by the public records.

4. Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be disciosed by an accurale
and complete land survey of the Land and that are not shown by the Public Records.

5. (&) unpatented niining claims; (b) reservations or exceptions In patents or in Acts aulhorizing the issuance thereof; (¢) waler rights, claims
orlitle towater, whelher ot not the matters excepted under (8), (b) or (¢} are shown by the public records.

6. Anylien or right to a lien for services, labor or materjal not shown by the pubtic records,

{Rev. 06-03-11) Page 4 of 4
File Number: 01180-12316

54




Parks and Recreation Committee July 15, 2015 Meeting
Sports Park Agreements Discussion
Attachment No. 1 - Boys & Girls Club Operating Agreement for Sports Park

WARNING: THIS DOCUMENT MUST BE COMPLETED N ITS ENTIRETY (1 THROUGH 9, BELOW MUST BE FILLED IN) FOR IT
TO BE ACCEPTED BY . IF THIS IS NOT COMPLETED WILL REQUIRE A COMPLETE COPY OF THE TRUST, WITH A SIGNED
AND ACKNOWLEDGED AFFIDAVIT.

TRUSTEE CERTIFICATE
(Catifarnia Probate Code Section 18100.5)

SCETRUST

File No.: 01180-12316
Trustee Certificate SCE Page 1 of 1
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STG Privacy Notice 1 (Rev 01/26/08) Stewart Title Companies

WHAT DO THE STEWART TITLE COMPANIES DO WITH YOUR PERSONAL INFORMATION?

Federal and applicable state law and regulations give consumers the right to limit some but not afl sharing. Federal and applicable
state law regulations also require us to tell you how we collect, share, and protect your personal Information. Please read this notice
carefully to understand how we use your personal Information. This privacy notice is distributed on behalf of the Stewart Title
Guaranty Company and its affiliates (the Stewart Title Campanies), pursuantto Title V of the Gramm-Leach-Bliley Act{GLBA).

The types of personaf Information we collect and share depend on ihe product or service that yout have sought through us. This
Information can include secial security numbers and driver's license number,

All tinancial companies, such as the Stewart Title Companies, need to share customers' personal information to run their everyday
business—to process transactions and maintain custonier accounts. In the section below, we (ist the reasons that we ¢an share
customers’ personal Information; the reasons that we choose to share; and whethet you can limit this sharing.

Reasons we can share your personat Information Do we share? jCan you limit this sharing?
For our everyday business purposes— to process your transactions and
malntain your account, This may Include running the business and managing Yes No

customer accounts, such as processing transactions, maiting, and auditing sesvices,
and responding to court orders and legal Investigations.

For our marketing purposes— to offer our produsts and services to you. Yes No

For Joint marketing with other financlal companies No We don't share

For our afflilates’ everyday business purposes— information about your
transactions and experiences. Affiliates are companies related by common

ownership or control. They can be financial and non-financial companies. Qur Yes No
aflilates may Include companies with & Stewart name; financial companles,

siich as Slewart Tille Company o

For our afflliates' everyday business purposes— information about your

creditworthiness. No Wo dont share
For our afflliates to market to you Yes Na

For non-aftillates to market to you. Non-affiliates are companies not related by No We don't share

common ownership or control, They can be tinancial and non-financlal companles.

We may disclose your parsonat information to our affiliates or to non-affitiates as permitted by law. If you request a transaction with a
non-affilate, such as a third parly insurance company, we will disclose your personal {nformation to that non-affillate. {We do not
control thelr subsequent use of information, and suggest you refer to their privacy notices.)

Sharing practices

How often do the Stewart Title Companles | We must notify you about our sharing practices when you request a transaction.
notify me about their practices?

How do the Stewart Title Companies To protect your personal information from unauthorized access and use, we use

protect my personal information? security measures that comply with federal and state law. These measures
include computer, file, and hullding safeguards.

How do tha Stewart Title Companles We collect your personal inforrnation, for example, when you

collect my personal information? . .
* request insurance-related services

+ pravide such information to us

We also collect your personal information from athers, such as the real estate
agent or lender involved In your transaction, credit reporting agencies, affiliates
or other companies.

What sharing can Himit? Although federal and state law give you the right to limnit sharing (e.g., optout) in
certain instances, we do not share your personal information in those instances.

Contact Us It you have any guestions about this privacy notice, please contact us at: Stewart Title Guaranty
Company, 1880 Post Qak Blvd., Privacy Officer, Houston, Texas 77056

Fite No.: 01180-12316 Page 10f1
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Order No. 01180-12316

AVAILABLE DISCOUNTS DISCLOSURE STATEMENT

This Is to give you notice that Stewart Title of California, Inc. (*Stewart Title") is pleased to inform you that
upon proper qualification, there are premium discounts available upon the purchase of title insurance
covering improved property with a one to four family residential dwelling.

Such discounts apply to and inciude;

Property focated within an area proclaimed a state or federal disaster area;

Property purchased from a foreclosing beneficiary or successful bidder at a foreclosure sale;

Property being refinanced.

Please talk with your escrow or title officer to determine your qualification for any of these discounts.

Order Number: 01180-12316
Avallable Discounts Disclosure Statement SCE
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SPORTS PARK FIELD USE AGREEMENT
BETWEEN THE CITY OF IMPERIAL BEACH,
IIMIPERIAL BEACH LITTLE LEAGUE, AND IMPERIAL BEACH GIRLS SOFTBALL LEAGUE

This Agreement is made and entered into by and between the City of Imperial Beach, a
municipal corporation (hereinafter referred to as "City"), Imperial Beach Little League, a
501(c)(3) nonprofit corporation (“IBLL”} and Imperial Beach Girls Softball League, a 501(c)(3)
nonprofit corporation (“IBGS”) (IBLL and IBGS hereinafter referred to collectively as "Leagues").

1. Purpose

The purpose of this Agreement is to provide for certain terms and conditions for the
use by Leagues of the City's Sports Park fields and facilities. This Agreement is solely a use
agreement and CITY is not transferring any ownership interests in the Sports Park or the
associated facilities.

2. Facility Description

City's Sports Park facility is located at 425 Imperial Beach Boulevard, Imperial Beach,
California (hereinafter referred to as the "Park"}.

Leagues shall have preferred use of designated athletic recreational fields,
facilities, concession stand, batting cages, storage containers, and grounds at the Park as
shown in Exhibit “A” (hereinafter referred to as “Facilities”) for Leagues activities and
other sporting activities as scheduled by Leagues.

3. Other Activities

Leagues agree to acquire all necessary permits, including Special Event Permits
and Noise Amplification Permits, pursuant to provisions of the Imperial Beach Municipal
Code and subject to approval by the City, for Leagues’ activities or activities of other
authorized users which require said permits (e.g., Opening and Closing Day ceremonies,
league tournaments, etc.) other than those authorized by this Agreement.

4, Maintenance, Care and Condition of Facilities

A. Routine and Minor Maintenance/Repairs: Leagues agree that during and
throughout the term of this Agreement they will maintain and operate the Facilities in a
clean, safe, and sanitary condition, free of trash, to the satisfaction of the City. Leagues will
inspect the Facilities after each use to ensure they are maintained in a clean, safe, and
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sanitary condition, free of trash. Leagues will perform minor maintenance or repair for
certain recreational grounds or facilities once approved by City in advance. Leagues shall
provide notice to City regarding any proposed minor maintenance or repair and such minor
maintenance or repair shall be subject to prior approval by City and will become the property
of City unless otherwise agreed to in writing.

B. Specified Maintenance Activities: Leagues shall be solely responsible for, and will
perform, the following maintenance duties at the Park, at all times (both during league play and
when league play is not being conducted or otherwise in session), throughout the entire term

of this Agreement:

(a) Landscaping and turf maintenance of the batting cages and designated
fields and surrounding areas, as indicated in Exhibit “A”, including
mowing, edging and dragging infields, and chalking the base lines before
each game.

(b} Repairing damage caused by the use of the batting cages and designated
fields, including minor sprinkler repairs, fencing, and other facility
damage.

(c) Litter and trash clean up at all areas within the facilities as designated on
Exhibit “A”, including the batting cages, designated fields, concession
stand and field restroom, including emptying full trash cans during and
immediately after their activities, performing trash pick-up after each
athletic activity, and providing liners for all trash cans on the designated

fields.

(d) Maintaining the field restroom, including supplying all supplies for the
restroom.

(e) Securing the batting cages after each use.

(f) Maintenance and cleaning of all concession buildings and surrounding

areas within the area indicated in Exhibit “A”,

C. City’s Ability to Inspect and Require Minor Maintenance/Repairs: Leagues agree that
within thirty (30) days’ notice from the City, Leagues will make any and all of the repairs or
maintenance upon the Facilities that have been determined by the City to be necessary in order
to maintain a safe environment and/or maintain the Facilities in a satisfactory condition.
Should Leagues fail to complete the necessary repairs or maintenance within thirty (30) days’
notice from the City, the City shall have the right, but not the duty, to complete such repairs or
maintenance and to charge Leagues the City’s costs of doing so. The City shall also have the
right, but not the duty, to make emergency repairs to the Facilities at the cost of Leagues when
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the City determines such repairs arise from use and are immediately necessary for the safety of
persons using the Facilities. In instances when the City makes emergency repairs to the
Facilities, it will notify Leagues in accordance with Section 5 of this Agreement.

D. City's Contribution Towards Maintenance: City shall provide payment for
electricity and water until June 30, 2015. Additionally, City will create a Recreation financial
assistance fund equal to $50,000 per fiscal year for the FY14 and FY15 budget years. The
proceeds of the fund will be used to cover the cost of water and electricity for the entire
Sports Park facility, including the Recreation Center and surrounding City owned property.
The monetary difference between the electricity and water costs for the entire Sports Park
facility and $50,000, if any, may be used to maintain and enhance the area included in
Exhibit “A”. City and Leagues may negotiate additional financial contributions from City after
June 30, 2015, in a manner that coincides with the preparation of the two year municipal
budget adopted in June of every odd year. If a financial contribution is not provided by City
after June 30, 2015, Leagues shall be responsible for electricity and water costs associated
with the contemplated use of the Facilities.

E. Major Repairs/Maintenance: With the exception of Leagues’ maintenance and
repair obligations set forth in this Section and as otherwise provided in the Agreement, City
shall be responsible for all major repairs and major capital improvements at the Park,
including those which may be necessary in its parking lots. In addition, City shall bhe
responsible for field lighting maintenance and structural concession stand area maintenance.
City shall not be responsible for any minor repairs arising from use of the Designated Fields or
any repairs determined by City to be necessitated by a lack of maintenance by Leagues.

No later than December 15 of each year, Leagues will submit a project list to the City to
be considered for inclusion in City's next succeeding fiscal year Capital Improvement Program
(CIP). This list shall include any desired major maintenance or repair items for
recreational fields, grounds or structures (i.e., playing fields, dugouts, fencing, etc.) or
any other public facility improvements for the following contract year. City is not obligated
to approval any request and each request shall be measured against other items listed in
the CIP.

F. Condition of Facilities: Leagues acknowledge that they have made a thorough
inspection of condition of the Facilities prior to entering into this Agreement and accept the
condition of these Facilities at that time. Leagues further agree to restore the Facilities to their
current condition {or maintain better condition if Leagues have improved them during the
course of this Agreement) upon expiration of this Agreement. Attached to this Agreement as
Exhibit “B” are points of concern and Leagues are not responsible for those repairs.
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7. Consideration for Use of Concession Operation

In consideration of City granting Leagues the right to store and sell food, snacks, drinks
and other related items from the concession stand area, Leagues agrees to use all net proceeds
from the concession stand sales exclusively for the benefit of and for the purpose of
supporting Leagues’ related activities in accordance with this Agreement, or for improvements
to the Facilities. Leagues will also comply with all Health and Safety codes for the equipment
and personnel in the operation of the concession stand.

8. Use

All scheduling of the Facilities shall be completed by an authorized
representative of Leagues. Leagues games and practice schedules, including batting
cages, will take priority for Facilities usage.

Outside leagues and/or private groups shall be required to complete a “Rental
Use Permit” (included as Exhibit “C”) and satisfy all of the requirements as stated in
this Agreement. As indicated in the permit, City shall have the right to use the Facilities
for any special event with no fee assessed. All fields shown in Exhibit “A” when not in
use by Leagues or an authorized renter shall remain open for use to the citizens of
Imperial Beach, except when the fields are closed for repair or maintenance,

City and Leagues shall meet on a monthly basis to discuss pertinent items or
issues concerning the Facilities. The communication is intended to ensure that all
parties are maintaining their part in this Agreement.

City and Leagues will endeavor to develop and adopt user policies and
procedures for annual and seasonal recreational scheduling of designated fields
including a 2-3 week time period in December for extended field maintenance and recovery.
Any proceeds obtained from the use of the Facilities through user fees, grants, donations or
other sources of revenue will be used to enhance and augment the Facilities.

Leagues shall not, nor shall Leagues permit employees, agents or representatives of
the Leagues or individuals participating in Leagues’ programs to violate provisions of the
Imperial Beach Municipal Code when using the Facilities or Park, or allow the Facilities or Park
to be used for civil insurrection, events contrary to acceptable community standards, or o

contribute to general immorality.
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9. Hazardous Materials

(i) Hazardous Materials Laws-Definition: As used in this Section 10, the term
"Hazardous Materials' Laws" means any and all federal, state or local laws or
ordinances, rules, decrees, orders, regulations or court decisions (including the so-
called "common law"), including without limitation the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended (42
U.S.C., sec.9601 et seq.), the Hazardous Materials Transportation Act, as amended
(49 U.S.C., sec.1801 et seq.), and the Resource Conservation and Recovery Act of
1976, as amended (42 U.S.C,, sec. 6901 et seq.), relating to hazardous substances,
hazardous materials, hazardous waste, toxic substances, environmental conditions
on, under or about the Property, soil and ground water conditions or other similar
substances or conditions.

(ii) Hazardous Materials — Definition: As used in this Section 10 the term "Hazardous
Materials" means any chemical, compound, material, substance or other matter
that:

a. is a flammable, explosive, ashestos, radioactive nuclear medicine, vaccine,
bacteria, virus, hazardous waste, toxic, overtly injurious or potentially injurious
material, whether injurious or potentially injurious by itself or in combination

with other materials;

b. is controlled, referred to, designated in or governed by any Hazardous Materials
Laws;

c. gives rise to any reporting, notice or publication requirements under any
Hazardous Materials Laws, or

d. is any other material or substance giving rise to any liability, responsibility or
duty upon the City or Leagues with respect to any third person under any
Hazardous Materials Law.

(i} Leagues’ Representations and Warranties: Leagues represent and warrant that,
during the Term of this Agreement or any extension thereof, Leagues shall comply
with the following provisions of this Section unless otherwise specifically approved
in writing by City, subject to the terms and conditions of Leagues’ maintenance
obligations provided elsewhere in this Agreement:

a. Leagues shall not cause or permit any Hazardous Materials to be brought, kept
or used in or about the Facilities by Leagues, its agents, employees, assigns,
contractors or invitees, except as required by Leagues' permitted use of the

Facilities in the normal course of operations;
b. Any handling, transportation, storage, treatment or usage by Leagues of
Hazardous Materials that is to occur on the Facilities following the
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commencement date of this Agreement shall be in compliance with all
applicable Hazardous Materials Laws;

Any leaks, spills, release, discharge, emission or disposal of Hazardous Materials
which may occur on the Facilities following the commencement date of this
Agreement shall be promptly and thoroughly cleaned and removed from the
Facilities by Leagues at their sole expense, and any such discharge shall be
promptly reported in writing to City, and to any other appropriate governmental
regulatory authorities;

No friable asbestos shall be constructed, placed on, deposited, stored, disposed
of, or located by Leagues in the Facilities

No underground improvements, including but not limited to treatment or
storage tanks, or water, gas or oil wells shall be located by Leagues on the
Facilities without City's prior written consent;

Leagues shall conduct and complete all investigations, studies, sampling, and
testing procedures and all remedial, removal, and other actions necessary to
clean up and remove all Hazardous Materials on, from, or affecting the Facilities
in accordance with all applicable Hazardous Materials' Laws and to the
satisfaction of City;

Leagues shall promptly supply City with copies of all notices, reports,
correspondence, and submissions made by Leagues to the United States
Environmental Protection Agency, the United Occupational Safety and Health
Administration, and any other local, state or federal authority which requires
submission of any information concerning environmental matters or hazardous
wastes or substances pursuant to applicable Hazardous Materials' Laws; and
Leagues shall promptly notify City of any liens threatened or attached against the
Facilities pursuant to any Hazardous Materials' Law. If such a lien is filed against
the Facilities, then, within the earlier of (i) twenty {20) days following such filing,
or (ii) before any governmental authority commences proceedings to sell the
Facilities pursuant to the lien, Leagues shall either: (a) pay the claim and remove
the lien from the Facilities, or (b} furnish either (1) a bond or cash deposit
reasonably satisfactory to City in an amount not less than the claim from which
the lien arises, or (2} other security satisfactory to City in an amount not less
than that which is sufficient to discharge the claim from which the lien arises. At
the end of this Agreement, Leagues shall surrender the Facilities to City free of
any and all Hazardous Materials and in compliance with all Hazardous Materials'

Laws affecting the Facilities.
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10. Dispute Resolution

City desires to reach consensus with and between the Leagues regarding use of the
Facilities. All disputes between Leagues and/or City related to this Agreement will be
decided by the City Manager or his/her designee. The decision of the City Manager or
his/her designee will be final.

11. Compliance with Laws

Leagues expressly agree at all times during the term of this Agreement to comply,
and cause compliance, with the Imperial Beach Municipal Code, and any and all present and
future laws, general rules, or regulations of any governmental authority now, or at any time
- during the term of this Agreement, in force relating to sanitation or public health, safety,
or welfare; and Leagues shall at all times faithfully obey and comply with all Jaws, rules and
regulations applicable thereto, adopted by federal, state, or other governmental bodies or
departments or officers thereof. This shall include, but not be limited to, compliance with the
provisions of the Imperial Beach Municipal Code Chapter 12.56 related to the use of public
parks and recreation facilities.

12. Operating Rules and Procedures

Leagues shall provide a copy of the rules, regulations, operating policies and
procedures for its sports league activities to City upon request.

13. Audit of Records

At any time during normal business hours and as often as may be deemed necessary
Leagues shall make available to a representative of City for examination all of its records with
respect to all matters covered by this Agreement and will permit City to audit, examine and/or
reproduce such records. Leagues will retain such financial and program service records for at
least four (4) years after termination of this Agreement.

14, Security and Reporting

All violations of law, abuse or damage to the Park or Facilities, or injuries to the
public or Leagues’ agents or employees, shall be reported immediately to City.

15, Leagues’ Employees and Equipment

Leagues have secured or will secure at Leagues’ own expense all persons,
employees, and equipment required to perform the services required under this
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Agreement and all such services will be performed by Leagues, or under Leagues’
supervision, by persons authorized by law to perform such services at Leagues’ sole expense.
Leagues covenant and agree to comply with all local, state and federal laws in the
employment of persons and equipment, and to require any of its sub-contractors to likewise

comply.
6. Responsibility for Equipment

City shall not be responsible nor held liable for any damage to person or
property consequent upon the use, misuse, or failure of any equipment used by Leagues or
any of Leagues’ employees or sub-contractors. The acceptance or use of any such equipment
by Leagues, Leagues’ employees, or sub-contractors shall be construed to mean that Leagues
accept full responsibility for and agree to exonerate, indemnify and hold harmless City
from and against any and all claims for any damage whatsoever resulting from the use,

misuse, or failure of such equipment.
17. Independent Contractor

Leagues are, for all purposes arising out of this Agreement, independent contractors.
Leagues have and shall retain the right to exercise full control and supervision of all persons
assisting Leagues in the performance of said services hereunder, City only being
concerned with the finished results of the work being performed. Neither Leagues nor
Leagues’ employees shall in any event be entitled to any benefits to which City employees
are entitled, including, but not limited to, overtime, any retirement benefits, workers'
compensation benefits, any injury leave or other leave benefits, Leagues being solely
responsible for all such matters, as well as compliance with social security and income tax
withholding and all other regulations and laws governing such matters.

18. Hold Harmless

Leagues shall exonerate, defend, indemnify, and hold harmless City and City's elected
and appointed officers, agents, employees and volunteers, from and against any and all
claims for loss, damage or expense, by reasons of any act or omission of any employee, servant
agent or sub-contractor of Leagues, including those, if any, originally employed by City and
utilized by Leagues, and Leagues agree to defend, at Leagues’ own expense, any suit or suits
that may be brought against City by reason of any such act or omission.

Leagues shall exonerate, defend, indemnify, and hold harmless City and City's elected
and appointed officers, agents, employees and volunteers, from and against, and shall assume
full responsibility for payment of all Federal and State income taxes with respect to
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Leagues and Leagues’ employees engaged in performance of this Agreement. City
and its agents and employees shall not be, nor be held, liable for any liabilities, penalties, or
forfeitures, or for any damage to the goods, properties or personal injury to or death of
them, whether caused by, or resulting from, any negligent act or omission of Leagues.

Leagues shall exonerate, defend, indemnify, and hold harmless City and City's elected
and appointed officers, agents, employees and volunteers, from and against any and all
of the foregoing obligations and liabilities, and any and all costs and expenses incurred
by City on which any claim arising therefrom is based. It is intended by both parties that
Leagues shall indemnify, defend and hold City harmless from all claims arising by reason
of the work done, or by reason of any act or omission of Leagues, their agents, employees and
sub-contractors in the performance of this Agreement or any activities undertaken by Leagues
on City’s property, or resulting from any acts or omission by City resulting from any breach of
Leagues under this Agreement, excepting those which arise out of the sole active negligence of
City.

19. Insurance

Leagues agrees to maintain such insurance as will fully protect both Leagues and
City from any and all claims under any workers' compensation act or employer's liability
laws, and from any or all other claims of whatsoever kind or nature for the damage to property
or from personal injury, including death, made by anyone whomsoever, which may arise from
operations carried on under this Agreement, whether by Leagues, any sub-contractor
or by anyone directly or indirectly engaged or employed by either of them.

Leagues shall, throughout the period of this Agreement, provide public liability
and property damage insurance covering all operations of the Leagues, its agents and
employees, including but not limited to, bodily injury, personal injury and property damage
with minimum liability limits of $1,000,000 per occurrence.

Leagues agree to provide City at or before the effective date of this Agreement
with Certificates of Insurance of the policy or policies specified above and to keep insurance in
effect during the entire term of this Agreement. Said policy or policies shall provide for
thirty (30) days written notice to City of cancellation or material change thereto.
Additionally, except for policies of workers' compensation and employer liability, City shall
be named as an additional insured in said policy.

In no event will any document other than a Certificate of Insurance be acceptable
as evidence of insurance. Failure to provide such document shall be grounds for
immediate termination or suspension of this Agreement and use of the Facilities.

10
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It is agreed that any insurance maintained by the City of Imperial Beach shall apply
in excess of and not contribute with insurance provided by Leagues as required under this
Agreement. Each insurance policy required of Leagues under this Agreement shall
acknowledge this by an appropriate clause of similar statement.

20. Waiver of Subrogation

City agrees to continue fire and liability insurance coverage on Sports Park
Recreation Center, concession stand and all City contents within; Leagues shall provide
any insurance necessary for equipment owned by Leagues and placed in the Facilities.

21, Notices

Any notice or notices required or permitted to be given pursuant to this Agreement
may be personally served on the other party by the party giving such notice, or may be
served by certified mail, postage prepaid, return receipt requested, to:

IBLYL: Imperial Beach Little League
P.O. Box 1041
Imperial Beach, CA 91933
IBSL: Imperial Beach Girls Softball League

Attn: Jim Laccone

225 Broadway, Ste. 2000

San Diego, CA 92101
City: City Manager

City of Imperial Beach

825 Imperial Beach Boulevard
Imperial Beach CA 91932

The address to which notices shall or may be mailed as aforesaid by either party, shall or
may be changed by written notice given by such party to the other as herein provided.

22, Nondiscrimination and Nonsegregation

League and Leagues’ employees, agents and sub-contractors, shall not
segregate or discriminate because of race, religion, color, creed, ancestry, sex, age,
national origin, marital status, or physical handicap against any person or group of persons
by refusing to furnish such person any accommodation, facility, service, or privilege offered
to or enjoyed by the general public.

11




Parks and Recreation Committee June 15, 2015 Meeting

Sports Park Agreements Discussion

Attachment No. 2 - Imperial Beach Little League and

Imperial Beach Girls Softball League Field Use Agreement for Sports Park

Leagues, their employees and agents are also prohibited from establishing or permitting
the establishment of any practice or policy involving segregation or discrimination with
respect to the use of the Park.

23, City Manager

The City Manager or his/her designee shall be the contract officer and shall receive
communications from the Leagues and render decisions, unless otherwise stated by this
Agreement, on behalf of the City of Imperial Beach.

24, Approvals

Approvals required by City shall not be unreasonably withheld.
25, Modification

Notwithstanding any of the provisions of this Agreement, City and Leagues may
hereafter, by mutual consent, agree in writing to any lawful modification, addition or
deletion of the terms and conditions of this Agreement.

26. Assignments

No transfer or assignment by the Leagues that affects this Agreement, or any part
thereof or interest therein, directly or indirectly, voluntarily or involuntarily, shall be made
unless such transfer or assignment is first consented to in writing by City.

27. California Law; Venue

This Agreement shall be construed and interpreted according to the laws of the State of
California. Any action brought to enforce or interpret any portion of this Agreement shall
be brought in San Diego County, California. Leagues hereby waive any and all rights they might
have pursuant to Section 394 of the California Cade of Civil Procedure.

28. Severability

If any part of this Agreement is/should be held unenforceable or void, in whole or in
part, then such unenfarceable or void provision or part shall be deemed separable from the
remaining provisions and shall in no way affect the validity of the remainder of this Agreement.

12
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Points of Concern

Imperial Beach Little League

1. Fencing east side of the fields separating the alley from the fields id bowed with bent sharp edges exposed. | have
seen kids and adults climb under this fence. Matter of time before someone is cut bad from these exposed sharp

edges.
2. Field D right field fencing is bent exposing sharp edges.
3. Field C dugout fencing is bent and wood is split and rotting. Trim wood is rotten and termites are present.
4. Wood fencing around area where security trailer was parked is falling down west side of snack bar.
5. On the west side of Field C there are exposed tree roots.
6. 2 small convex boxes are rusted and inside is completely covered in mold.

7. Outfield fence on Field E extending to Field F is falling down, replaced at the same height as new fencing installed by
the Estuary.

8. Field E/F fencing separating left Field E from Field F is falling. Posts are rusted at ground level.

9. Watering system needs 3 new sprinkler heads added for proper watering. Major Field C Field 2 — 180/1 - 360
degree sprinkler heads needed for Fields D and E.

10. Trees at west side of parking lot are in need of trimming. Large dead branches and over weighted limbs are a danger
of breaking off causing property damage or injury to people in the parking lot area. Trees on west side of Major
Field D are also in need of trimming dead branches and overgrown limbs.

11. Right field fence (Field D} is bent caused by a falling tree branch.

12. Outside center field, Field C, near scoreboard: 2 pine trees in need of property trimming, branches are overloaded
and beginning to sag. Planter box is rotten and has rusty nails.

13. Wood trim around snack bar is rotten.

14. Infields are in need of approximately 40 yards of Padre Gold.

Submitted by Imperial Beach Little League on May 12, 2014. See attached photos (Attachment B-1).

Exhibit B-1
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Points of Concern
Girls Softball

Field A & B-we have 12 lights out of the 28 that shine the fields (per diagram: Attachment B-2)

Field B-electrical box has a short. Also, box is in path of water flow when it rains and keeps the box wet and box does
not have a cover.

Field A-Water turn off has a leak at the shut off valve. Board on the back stop needs to be replaced. Fencing is
bowed out (First & Third Base lines) and fencing needs to be tied down in various areas

Snack Bar-Eaves have termite damage, no main water shut off for snack bar.
Both Fields need Dirt

Batting Cages-water always pools up at front of batting cage door

Trash Can Fence is off hinges

Stands need repair-foot area

Sprinklers stay on too long-outfield grass always mushy in the mornings
Some sprinkler heads don’t work

Need to change meters from being billed to City of Imperial Beach to Imperial Beach Girls Softball so we can get a
better rate as we are non-profit.

Need steel grate to cover drain where Motor Home once was, car wheels have fallen into it in the past
Request to have doors/curtain for Women’s Bathroom Toilet Stalls

Bathrooms have no way to dry hands or dispense soap

Sprinkler heads by Batting cages (near home plates) do not turn on (grass dying)
No Turn on valve for grass around trees (3rd base line)

Snack Bar Security Doors are rusted and need replacement/refinishing

Need yellow safety pads on top of short fences to protect players from getting hurt
Vent on restroom backside (none present)

No numbers on Light Poles

Leaks between Men’s/Women’s restrooms

Awnings for dugouts

Trees need to be trimmed

Fencing around area where Jessop’s motor home was

Curtains for bathrooms by outfield of Field A

See Attached Diagram (Attachment B-2)

Exhibit B-2
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Exhibit “C”

Rental Use Agreement

B s
Ao S - i ATTACHMENT 2

SPORTS PARK FIELD USE AGREEMENT
BETWEEN THE CITY OF IMPERIAL BEACH
- AND IMPERIAL BEACH LITTLE LEAGUE

This Agrccment. is made und cntered infe by and between the City of Iinperial Beacl, a .
municipal corporation (hereinafter referred to as “City”) and Imperial Beachr Little League - 4
501(c)(3) nonprofit corporation (heteinafier referred to as “IBLL").. .

1. Purpese ) Lo K oL e
The purpose of this Agreement is to provide for certain terms and conditions for the use

by IBLY of the City’s Sports Park fields and facilities.

2, Faclilty_Descljipiion . - -
City’s Sports Paik facility is Jocated at 425 Imperial Beach Boulevard, Imperial Beach,
California (hercinafter referred to as the “Park™). _—

. IBLL shell have certain limited rights to use designated sthletic recreational fields,
facilities and grounds at the Park (with the exception of the Gym Complex and Sports Park
Picnic Area) for sports league activities, Ficlds A", “B”, “C”, “D", “E”, and “F” are generally
available for seasonal use by organized leagues as approved -and scheduled by the City in
advance. In addition, the City will make the southern portion of the concession stand area (as

* shotwn on Exhibit “A”) available for IBLL use during approved league play. -~ -

3, Other Agtivities ) o

IBLL agrees to acquire necessary Special Event Pemmits and Noiso Amplification
Permits, pursuant to provisions of the Imperial Beach Municipal Code and subject to approvat by
the City, for mctivities of IBLL which require said permits (¢.g., Opening and Closing Day
ceremonies, league tournaments, etc.) other than those authorized by this Agreement.

4, Condgition of Park : B _ ’
IBLL agrees during the tern of this Agreement to maintain and operate thosc desigriated
ball fields and concession stand areas of the Park in a clean, safe, and savitary condition, free of -
trash, IBLL will inspect their designated ball fields and concession stand area after éach use to
ensure they are maintained in a clean, safe, and sanjtary condition, freé of trash. .

~ IBLL will solely be responsible for dragging the infield and chalking the basé lines
before each game. City ngrees to provide daily litter control and.trash disposal services for Park
facility. However, IBLL will be responsible for emptying full trash cans during their activities
and trash pick-up after each athletic activity. '

An inspection and report on the condition of the Park, fields, facilities, and concession
* stand, based on a joint inspection between the Cify and 1BLL, will be completed not later than
December 15 of each year, In addition, IBLL shall report any immediate maintenance issucs to
the City as they are identified.

5. Inspection, Entry and Control

The City, shall maintain control over, have access to, and have the right at any time to
inspect and assess the conditions of all facilities within the Sports Park. The City reserves the

16
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unfettered right of ingress and egress to ltis Park by authorized City representatives for the
purpose of repairs, preservation and maintenance of its Park and its facilities, If such repairs,
preservation or maintenince would interrupt IBLL's use of Park, éxcept in emergency situations
requiring immediate work, IBLL will be given reasonable notiée whén such work may become
" necessary and shall adjust opetations in such a manner that City may proceed expeditiously, ~

IBLL shall not-change, modify or re-key ariy locks at the Park, struchires, faéil_it’iés’ or
gates without prior approval from the City. At all times. the City shall have key access to. the
entire Park including structures, facilities, b\{ildiﬂgs, storage roomis or gates on City properly.

6. Term : o . . :
This Agreement shall commence on January 1, 2007 and continue through December 31,
2009 for a fotal contract period of three (3) years. . The City shall have the option to exferid this
Agreement for an additional two (2) one (1) year increments after the end of the current term.
Should City desire to exercise an option to extend, it shall give IBLL thirty (30) days notice prior

: to the ‘end of the then current term.

Notwithstanding the above, this Agreement may be terminated by either party without
cause upon délivery and receipt of written.notice oné hundred twenty (120) calendar days prior
to the proposed terminatior,’ "City may terminate this Agreement for cause, without notice,
shonld IBLL bé in défault of any covenant or condition hereof. o

All personal property of IBLL semaining upon the Paik premises thirty (30) days after the
expiration or termination of this Agreement shall be, at its election, become the property of City.
4. Considéeration Tor Use of Conicession Operation o
In consideration of the City granting IBLL the right to store and sell food, snacks, drinks
and other related items from the concession stand area, IBLL shall use all net proceeds from the
concession stand sales exclusively for the benefit of and for the. purpose of supporsting IBLL
related activities in accordance with this Agreement. IBLL will also comply with all Health and
. Safety codes for the equipment and personnel in the operation of the concession stand.

Upon 24 hour nolice, the City shiil] retain the right to use said eoticession stand area for
the purpose of selling food, snacks, drinks and ‘other related items whén not in use by IBLL, The
City will not use any consumable products owned by IBLL without prior consent of IBLL. Both
IBLL and the City wili be responsible fo repair any fixtures, appliances, and equipment damaged
by their use. Both IBLL and the City agree to leave said concéssion stand-area in a cleanand -
sanitary condition after every use. ‘ o

* " Net revenue earned by City from concéssion sales shall be used by City t offset cost 'of
services provided by City in the Sports Park. ’
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U St
8. Use ’ : . - . '

IBLL shall only use the Park for sports lcague activities as scheduled and approved by
the City in advance, However, any fields not in use (regardless if scheduled but subsequently not -
used) shall be available for use by City, other authorized leagues, the.general public, or private
" groups pursuant to the policies, rules and regulations of the City.. Any unscheduled use of fields
will be considered temporary and immiediately terminated if and when the approved schediled
league or user arrives at the field. B R : T

City and IBLL will endeavor to develop and adopt user policies and procedures for
annual and seasonal recreational schéduling of designated fields including a'2-3 week time -
period in December for extended field maintenance and recovery. City will meet annually (in
November and/or Deceritber) to set the schedule for the upcoming year ard meet-at other times
as necessary to finalize each season’s schedule. No later than December 15 of each year, IBLL
shall present its tentative schedule for the upcoming year to the City. The City recognizes that
IBLL’s peak periods of use will be during the months of January.- June for spring compéetition
activities. In order to schedule each season’s league play in a timely manner, IBLL shall -
provide City reasonable advande notice of their desired field use schedile including {nformation
on fee amount charged to'participants, number of age divisions, team names in each division,
player names, playsr residency, names of coaches and managers and contact information. A
" minimum of fifty percent (50%) of IBLL league players must be Imperial Beach residents.

~ IBLL shall not, nor shall JBLL pemiit employees, agents or representatives of the IBLL
" or individuals participating in IBLL’s progranis to violate provisions of the Iinperial Beach
Municipal Code when using the Park, or allow the Park to be used for civil insurrection, events
contrary to acéeptable comniunity standards, or to ‘contribute t6 general immorality.

9,  Dispute Resohition : S -

The Cily desires to reach consensus with and between fhic authiorized leagues regarding
scheduled use of the Park fields, In the event the. league(s) and the City cannot reach agreement
on a Park field use schedule within a reasonable time period priof to the start of each league’s.
season then the City’s Recreation Coordinator will decide the upcoming season’s schedule. If
IBLL desires to appeal the decision of the Recreation Coordinator they must do so in writing t0
the City Manger within five business days of the decision. The City Manager will then appoint -
an appeil panel of thiee representatives to hear the appeal. The decision of the appeal panel will
be final. : : ' :

o All other n0n~sg:hédu1e related disputes _bel'wéen leagﬁes and/of the City will be;decided-. 8
by the Recreatiori Coordinator. Any appeal ‘of non-schedute related disputes shall be directed to
the City Manager or-his/her designee. The decision of the City Mdnager or his/her designee will
be final. . .

10.-. Complisnce with Laws L
IBLL expressly agrees at all times during the term of this Agreement to comply, and °
cause compliance, with-the Imperial Beach Municipal Code, and any and ali present and future
laws, general rules, or regulations of any governmental authority now, or at any time during the
term of this Agreement, in force relating to sanitation or public health, safety, or welfare; and
IBLL shall at all times faithfully obey and comply with all laws, rules and regulations applicable

3
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thereto, adopted by federal, state, or other governmental bodies Br,departni'ent‘s'ol"bf"ﬁcers
thereof; =~ o Lo R : '

11,  Mpaintenance and Care . _— ) S :
’ IBLL shall be responsible for dragging and chalking athletio fields for'all their designated
youth activities and trash pick-up during and after each athletic event. ‘City shall be responsible - .
for all electrivity costs associated with field and park facility lighting, except for electricity costs
for concessionstand operations, which shall be the responsibility-of the IBLL. .

. City shall be responsible for daily maintenance and repair of all recrétional fields Park-
grounds, parking lots, landscaping, turf maintenance, field" lighting® maintenance - and
housekeeping activities for all Park and grounds siructures, including structual concession stafd
grea maintenance. - _ s ’ o ’

No later than December 15 of each year, IBLL Will submit a project list to the City to be
* considered for inclusion in City’s next succeeding fiscal year Capital Improvement Project (CIP)
Plan. ‘This list shall include.any desired major niaititenancé or repair items for recreational
fields, groiinds or structures (i.e., playing fields, dugouts, fencing, efc.) or any othér- public’
facility improvements for the following contract year. In the event IBLL's CIP Jist differs from
the City’s CIP Plan, the City's CIP Plan shall prevail. ' - :

IBLL miay perform minor maintenance or repair for certain recréational ‘growmids ‘or
facilities if approved by the City in advance. IBLL shall provide notice to City regarding any
proposed minor maintenance or repair and such minor maintenance or repair shall be subject to
_ prior approval by the City and will become the property of the City unless otherwise agreed to in

writing. ’ S '
12. . Specialty Leagues and/or Traveling Teams : :

Any specialty leagues or traveling teams directly or indirectly associated with IBLL are
not included in this agréement and are subject 1o the same procedures, Tules and regulations as
other non-recognized groups in regards fo use of the Park. '

13,  Operating Riiles arid Procedures : C
IBLL shall provide a copy of the rules, regulations, operating policies and procedures for
its sporis Ieague activities to the City upor request. ' ’ A

14.  Sécurity and Reporting : o
- All viqlations.of law, abuse or damage to the Park, or injuries to the public'or IBLL’s
_ agents or employees,; shall be reported immediately to the City. : -
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. A
15. IBLL’s Employees-and Equipment - - E .

" IBLL has secured or will secure at JBLL's own expense all persons, employees, and
equipment required to perform the services required under this Agreement and. that all such .
services will be performed by IBLL, or undet IBLL’s supervision; by persons authorized by law
to perform such services, IBLL covenants and ‘agrees to comply with el local, state and federal
laws in the employment of persons and equipment, and to réquire any of its sub-contractors to
likewise comply. ) : . : :

16.  Responsibility for Equipment” . - : L o .
) City shall not be responsible nor held liable for any damage to person or property .
consequent upon the use, misusé, or Tailure of any equipment used by IBLL or any of IBLL's
employees or sub-contractors, even if such equipment has been firnished, rented, or loaned to.
IBLL by City. The acceptance or use of any such equipment by JBLL, IBLL’s employees, or
sub-contractors shall be construed to mean that IBLL accepts full responsibility for and agrees to |
exonerate, indemnify and hold harmless City from and against any and all claims for any damage
whatsoever resulting from the use, misuse, or failure of such equipient. -

17. . Indepenilérit Contractor . . L . R
‘ IBLL is, for all purposes arising out of this Agreement, an independerit ‘contractor. IBLL
has and ghall retain the right to exercise full coritrol and supérvision of all persons assisting the |
IBLL in the performance of said services hereunder, the City only being concemed with the.
finished results of the work being performed, Neithexr IBLL nor JBLL's employe€s shall in any.

" event be entitled to sny benefits to which City employees are entitled, including, but not-limited
to, overtime, any retiremetit benefits, workers' compensation bénefits, any injury leave or other
leave benefits, IBLL being solely responsible for all such niatters, as well as compliance with
social security and income tax withholding and all other regulations and laws goveriing such

matters. ..

18, ©  Hold Harmless . ) . T S
IBLL shall exonerate, defend, indemnify, and hold harmless City and City’s elected and
appointed officers, agents, employees and volunteers, from and agalnst any and all claims: for
~ loss, damage or expense, by reasons of any act or omission of any employee, servant agent or .
sub-contractor of. IBLL, including those, if eny, ofiginally employed by City and utilized by .
IBLL, and IBLL agrees to defend, at IBLL's own expense, any suit or suits that may be brought’
against City by reason of any such act or omission. ' .

IBLL shall ‘exonerate, defend, indemnify, and hold harmless City and City’s elected and
appointed officers, agents, employees and volunteers, from and sgainst, and shall assume - full
_responsibility for payment of all Federal and State income taxes with respect to IBLL and
IBLL’s employees engaged in performance of this Agreement, City and its agents.and
employees shall not be, nor be held, liable for any liabilities, penaliies, or forfeitures, or for any
damage to the goods, properties or personal injury to or death of thein, whether ‘caused by, or
resulting from, any negligent act or omission of IBLL.

IBLL shall exonerate, defend, indemnify, and hold harmless City and City’s elected and
appointed officers, agents, employees and volunteers, from and against any and afl of the
foregoing obligations and liabilities, and any and all costs and expenses incurred by City on

. 5
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which any claim arising therefrom is based It is intended by both parties that’ IBLL shall

indemnify and hold City harmless from ell claims arising by réason of the work done, or by’

reason of any act or omlssron of IBLL ifs agents, ernployees and sub contractors exceptmg those
~which arise out of the solé active neg]rgence of City.

19.  Insurance : ' ) )
IBLL agrees to maintain such insuratice as will fully protect both IBLL and City from

any and all claims under any workers’ compensation act or employer’s liability laws, afid from

‘any or all other claims of whatsoever kind or riafure for the damage to property or- from pcrsonal
injury, including death, made by anyone. whomsoever, which may. arise from operations carried |
on under this Agreement, whether by 1BLL, any sub- contractor or by anyone dirgctly or
indiréctly engaged or employed by either of them, .

IBLL shall, thrOUghout the penod of this Agreement provrde publrc liability and property '
damage insurance covering all operatlons of the 1BLL, its agents and emplgyées, including but -
" not limited to, bodily injury, personal injury and property dam‘age with mmrmum habrltty limits
of $1,000:000 per occurrence.

IBLL. agrees to provrde City at or before the effective date of 1his Agreement wrth a
Certificate of Insurance of the policy or policies specified above and to keep insutance in effect
during thé entire term of this Agreement; Sald policy or polrcres shall provide for thirty (30) ..
days written notice to City of cancellation or material change thereto. Addrtronally, except for
policies of workers’, compensation’ and employer habrlrty, Clty shall be named as an additional
msured in said policy. .

In no event will any document other than a Certificate of Insurance be. acceptable as
evidence of insurance. Failure to provide such document shall be grounds for’ lmmedlate
termination or suspens:on of this Agreement and use of the fiélds.

It.is agreed that any insurance maintained by the City of Impenal Beach shiall apply in"
excess ofiand not contribute with insurance provided by IBLL as required under this Agreement.
Each insurance- policy required ‘of lBLL under this Agreement shall” acknowledge thrs by an’
appropriate clause of similar statement. -

20.  Waiver of Subrogﬂﬁon :
City agrees to continue fire and liability i msurance coverage on Sports Pack Recréation

Center, concession stand ‘and all City contents within; TBLL shall’ provide’ any msurance
necessary for equtpment owned by IBLL and placed in Park fa cilities. .

21, Notices ’
Any notice or notices required or permitted to be grven pursuant to thrs Agreement may

" be personally served on the other party by the paity giving such notice, ar may be sorved by
ceriified mail, postage prepald retum receipt requested, to‘ )

6
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IBLL: " Imperial Beach Little League
' P.0,Box 1041 |
Tiperial Beach, CA 91933

City: : - City Manager
' g City of Imperial Beach .
825 Imperial Beach Boulevard
Itnperial Beach CA 91932

The address to which notices shall or may be inailed as afb;esaidjﬁy either patty, shall of -
may be changed by written hotice given by such party to the other as herein provided.

22.  Nondiscrimination and Nonsegregation R -

IBLL and IBLL’s employees, agents and sub-contractors, shall Tiot segregate or
discriminate because of race, religion, color, creed, ancestry, sex, age, national origin, marital
status; or physical handicap against any person or group of persons by refusing to furnish such -
person any accommodation, facility, seivice, or privilege offered to or enjoyed by the ‘gederal
public. : - . . : I ’

.I'B'LL, its employees and agents are also prohibited from establishing or peﬁniﬁing‘ the
establishment of any practice or policy involving segregation or discrimination with respect to
the use of the Park, o ) '

23, City Magisger - : e ' : . _

_ The City Manager or hisfher designee shall be the contract officer and shall .receive
communications from the IBLL and render decisions, unless otherwise stated by this Agreement,”
on behalf of the City of Imperia] Beach.- ' '

24. - Approvals ‘ : R
Ap_provals'required by City shall niot be urircasonably withheld.

25,  Mogification .- . . o T
_ Notwithstanding any of the provisions of this Agreemenit, City. and IBLL, may hereafier,
by mutudl consent, agree in writing to any lawful modification, addition or deletion of the terms -

anid conditions of this A greement.

26,  Assignments . .o ) . .

No transfer or assignment by the IBLL that affects this Agreement, or any part thereof or
interest therein, directly or indirectly, voluntarily or involuntarily, shall b¢ made unless such
transfer or assignment is first consented to in writing by City.’

27.  Cslifornia Law; Venue '

This Agreement shall be construed and interpreted according to the laws of the State of
California. Any action brought to enforce or interpret any portion of this Agreement shall be
brought in'San Diego County, California. IBLL hercby waives any and all rights it might have
pursuant to Section 394 of the California Code of Civil Procedure.

7
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28,  Severability
If any part of this Agreement is/should be he!d unenforceable or voxd in'whole or in part
" then such unenforceable or void provision or part shall be deemed. separable ‘from the remaifiing
provisions and shall in no way affect the valldlty of the remamder of this Agrecment
In witness- whereof the parties hereto have caused thls Agreement tobe executed

City of Imperiai Beach: TImperial Beach Liﬁle League (IBLL)

- _ Signature on File S
Signature on File é { : / foe,
12 [T 06

City Manager ‘ Date %Wresi ont 7 . Date/ 7

* Approved as to Content: »
Slgnature on File

Assistant City Manager
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: ] ‘ - ATTACHMENT 3
SPORTS:PARK FIELD USE AGREEMENT ,

BETWEEN THE CITY OF IMPERIAL BEACH

AND IMPERIAL BEACH GIRL’S SOFTBALL

This Agreement is made and entered info by and between the City of Iinperial Beach, a
municipal corporation (heréinafier referred to as “City”) and Imperial Beach Girls’ Softball - a
501(c)(3) nonprofit corporation (heréinafter refer,re‘d to as “IBGS”).

1 Purpose .
The purpose of this Agreement is to provide for certain texms and conditions for the use

by IBGS of the City’s Sports Park fields and facilities.

2. Facllity Description ‘ L .
_ City’s Sports Paik facility is located at 425 Imperial Beach Boulevard, Imperial Beach,
California (hereinafter réferred to as the “Park”).

IBGS shall have certain limited rights to use designated athletic recreational fields,
facilities and grounds at the Park (with the exception of the Gym Complex and Sports Park
Picnic Arca) for sports league activities. Fields “A”, “B”, “C”, “D", “E”, and “F” are generally
available for seasonal use by organized leagues as approved and scheduled by the City in
advance. In addition, the City will make the northern portion of the concession stand area (as
shown on Exhibit “A”) available for IBGS use during approved league play.

3 Other Activities ‘
IBGS agrees to acquire necessary Special Event Permits and Noise Amplification

Permits, pursuant to provisions of the Imperial Beach Municipal Code and subject to approval by
the City, for activities of IBGS which require said permits (e.g., Opening and Closing Day
ceremonies, league tournaments, etc.) other than those authorized by this Agreement. -

4. Condition of Park ’ - :

IBGS agrees during the term of this Agreement o maintain and operate those designated
ball fields and concession stand areas of the Park in a clean, safe, and sanitary condition, free of
trash. IBGS will inspect thelr designated ball fields and concession stand ared after each use to
ensure they ave maintained in a clean, safe, and sanitary condition, fiee of trash.

IBGS will solely be responsible for dragging the infield and chalking the base lines
before each game. City agrees to provide daily litter control and trash disposal services for Park
facility. However, IBGS will be responsible for emptying full trash cans during their activities
and trash pick-up after each athletic activity.. ’

An inspection and report on the condition of the Park, fields, facilities, and concession
stand, based on a joint inspection between the City and IBGS, will be conpléted not later than
December 15 of each year, In addition, IBGS shall report any immediate maintenance issues fo
the City as they are identified. .

S, Inspéction, Entfy and Contiol

The City, shall maintain control over, have access to, and have the right at any time to
inspect and assess the conditions of all facilities within the Spotts Park. The City reserves the
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unfettered right of ingress and egress fo its Park by authorized City representatives for the
purpose of repairs, preservation and maintenance of its Park and its facilities. If such repairs,
preservation or maintenance would internipt IBGS’s use of Park, except in emergency situations
requiting immediate work, IBGS will be given reasonable notice when such work may become
necessary and shall adjust operations in such a manner that City may proceed expeditiously.

IBGS shall not cl{ange, modify or re-key any locks at the Park, structures, facilities or
gates without prior spproval from the City. At all times the City shall have key access (o the
entire Park including structures, facilities, buildings, storage rooms or gates on City property.

6. Term . :
This Agreement shall commence on January 1, 2007 and continue through December 31,

2009 for a total contract period of three (3) years. The City shall have the option to extend this
Agreement for an additional two (2) one (1) year increments after the end of the current term.
Should City desire to exercise an option to extend, it shall give IBGS thirty (30) days notice priot
1o'the end of the then current term.

Notwithstanding the above, this Agreement may be terminated by either -party without
cause upon delivery and receipt of written notice one hundred twenty {120) calendar days prior
. to the proposed termination. City may términate this Agreement for ¢ause, without notice,
should IBGS be in défault of any covenant or condition hereof.

All personal property of IBGS remaining upon the Park premiscs thirty (30) days after
the expiration or termination of this Agreement shall be, at its election, become the property of

City.

7 Consideration for Use of Concession Operation

In consideration of the City granting [BGS the right to store and sell food, snacks, drinks
and other related items from the concession stand area, IBGS shall use all et jproceeds from the
concession stand sales exclusively for the benefit of and for the purpose of supporting IBGS
related activities in accordance with this Agreement, IBGS will also comply with all Health and
Safety codes for the equipment and personnel in the operation of the concession stand.

Upon 24 hour notice, the City shall retain the right to use said conceéssion stand area for
the purpose of seHing food, snacks, drinks and other related items when not in use by IBGS. The
City will not use any consumable products owned by I1BGS without prior conséit of IBGS. Both
IBGS and the City will be responsible to repair any fixtures, appliances, and equipment damaged
by their use. Both IBGS and the City agree to leave said concession stand area in a clean and
sanitary condition'afier every use. )

Net revenue earned by City from concession sales shall be used by City to offset cost of
“services provided by City in the Sports Park.
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8. Use '
IBGS shall only use the Park for sports league activities as scheduled and approved by

the City in advance. However, any fields not in use (regardless if scheduled but sibsequently not
used) shall be available for use by City, other authorized leagues, the general publi¢, or private
groups pursuant fo the policies, rules and regulations of the City. Any unscheduled use of fields
will be considered temporary and immediately terminated if and when the approved stheduled
league or user arrives at the field, '

City and TBGS will endeavor to develop and adopt user policies and procedures for
annual and seasonal recreational scheduling of designated: fields including a 2-3 week time
period in December for extended field maintenance and recovery, City-will meet annually (in
November and/or December) to set the schedule for the upcoming year and meet at other times
as necessary to finalize ‘each season’s schedule. No later than December 15 of each year, IBGS
shall present its tentative schedule for the upcoming year to the City, The City recognizes that
IBGS's peak periods of use will be during the months of January - June for spring competition
activities. In order to schedule each season’s league play in a timely manner, IBGS shall
provide City reasonable advance notice of their desired field use schedule including information
on fee amount charged to participants, number of age divisions, team names in each division,
player names, player residency, names of coaches and managers and contdct information. A
minimum of fifly percent (50%) of IBGS league players must be Imperial Beach residents.

IBGS shall not, nor shall IBGS permit employees, agents or representatives of the IBGS
or individuals participating in IBGS’s programs to violate provisions of the Imperial Beach
Municipal Code when using the Park, or allow the Park to be used for civil insurrection, events
contrary to acceptable community standards, or to contribute to general immorality.

9, Dispute Resolution

The City desirés to reach consensus with and between the authotized leagues regarding
scheduled use of the Park fields. In the event the league(s) and the City carinot reach agreement
on a Park field use schedule within a reasonable time period prior to the start of each league’s
season then the City’s Recreation Coordinator will decide the upcoming season’s schedule. If
IBGS desires to appeal the decision of the Recreation Coordinator they must do so in writing to
the City Manger within five business days of the decision. The City Manager will then appoint
an appeal panel of three representatives to hear the appeal. The decision of the appeal panel will
be final.

All other non-schedule related disputes between leagues and/or the City will be décided-
by the Recreation Coordinator. Any appeal of non-schedule related disputes shall be directed to
the City Manager or his/ter designee. The decision of the City Manager or his/her designee will
be final. :

‘16, Compliance wifh Laws _

IBGS expressly agrees at all times during the term of this Agreement to comply, and
cause compliauce, with the Imperial Beach Municipal Code, and any dnd all present and future
laws, general rules, or fegulations of any governmental authority now, or at any time during the
term of this Agreement, in force relating to sanitation or public health, safety, or welfare; and
IBGS shall at all times faithfully obey and comply with all laws, rules and regulations applicable

3
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thereto, adopted by federal, state, or other governmental bodies or departments or officers
thereof.

11. © Mnintenance and Care ) :

IBGS shall bé responsible for dragging and chalking athletic fields for all their designated
youth activities and trash pick-up during and after each athletic event, City shall be responsible
for all electricity costs associated with field and park facility lighting, except for electricity costs

for concession stand operations, which shall be the responsibility of the IBGS.

City shall be responsible for daily maintenance and repair of all recreational fields Park
grounds, parking lots, landscaping, twf  maintenance, . field lighting maintenance and
housekeeping activities for all Park and grounds structures, including structural concession stand
area maintenance.

No later (han December 15 of each year, IBGS will submit a project list to the City to be
considered for inclusion in City’s next succeeding fiscal year Capital Iinprovément Project (CIP)
Plan. This Hist shall include any desired major maintenance ‘or repair itemns for recreational
fields, grounds or structures (i.e., playing fields, dugouts, fencing, etc.) or any other public
facility improvements for the following contract year. In the event IBGS's CIP list differs from
the City's CIP Plan, the City's CIP Plan shall prevail.

IBGS may perform minor maintenance or repair for certain recreational grounds or
facilities if approved by the City in advance. IBGS shall provide notice to City regarding any
proposed minor mairiteriance or repair and such minor maintenance or repair shatl be subject to.
prior approval by the City and will become the property of the City unless otherwise agréed to in
writing, ' ’

12.  Specialty Leagues and/or Traveling Teams

Any specialty leagues or traveling teams directly or indirectly associated with IBGS are
not included in this agreement and are subject to the same procedures, rules and regulations as
other non-recognized groups in regards to use of the Park.

13, Operating Rules and Procedures _
IBGS shall provide a copy of the rules, regulations, operaling policies and procedures for
its sports league activities to the City upon request.

14, Security nild.,Ref)orﬁting

All violations of law, abuse or damage.'to the Park, ot injuries to the public or IBGS’s
agents or employees, shall be reported immediately fo the City.
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IBGS’s Employégs and Equipment
IBGS has secured or will secure at IBGS’s owr

15,
expense all- persons, employees, and

equipment required to perform the services required un

der this Agreement and that all such

services will be performed by IBGS, or under IBGS's supervision, by persons authorized by law

to perform such services. IBGS covenants and agrees to
laws in the employment of persons and equipment, and

comply with'all loeal, state and federal
o require any of its-sub-contractors 10

likewise comply.

Responsibllity for Equipment

City shall not be responsible nor held Hable %
consequent upon the use, misuse, or failure of any equigment used by IBGS or any of IBGS’s
employees or sub-contractors, even if such equipment has been furnished, rented, or loaned to
IBGS by City. The acceptance or use of any such equipment by IBGS, IBGS’s employees, or
sub-contractors shall be construed to mean that IBGS accgpts full responsibility for and agrees to
exonerate, indemnify and hold harmless City from and eg, inst any and all claims for any damage
whatsoever resulting froin the use, misuse, ar faflure of sych equipment,

16.
v any damage to person or property

17.  Independent Contractor

IBGS s, for all purposes arising out of this Agreefnent, an independent contractor, IBGS
has and shall retain the right to exercise full control and supervision of all persons assisting the
IBGS in the performance of said services hereunder, the City only béing: concerned with the
finished resulis of the work being petformed. Neither IBGS nor IBGS’s employees shall in any
event be entitled to any benefits to which City employee are entitled, including, bt not limited
to, overtithe, any retirement benefits, workers’ compensgtion benefits, any injury leave or other
leave benefits, IBGS being solely responsible for all sugh matters, as well as compliance with
social security and income tax withholding and all other regulations and laws governing such
matters. .

Hold Harmless

IBGS shall exonerate, defend, indemnify, and hold harmless City and City’s elected and
appointed officers, agents, employees and volunteers, from and against any and all claims for
loss, damage or expense, by reasons of any act or omission of any employee; servant agent or

18,

sub-contractor of IBGS, including those, if any, origin
IBGS, and IBGS agrees to defend, at IBGS’s own expen
against City by reason of any such aot or omission.

IBGS shall exonerate, defend, indemnify, and hol

Ity employed by City and utjlized by
e, any suit or suits that may be brought

d harmless City and City’s elected and

appointed officers, agents, employees and volynteers, fiom and against, and shall assume full

responsibility for payment of all Federal &nd State ing
IBGS's employees engaged' in performance of this £
employees shall not be, nor be held, liable for any liabili
damage 1o the goods, propetties or personal injury 1o ot
resulting from, any negligent act or omission of 1BGS.

IBGS shali exonerate, defend, indemnnify, and ho]
appointed officers, agents, employées and volunteers,
foregoing obligations and liabilities, and any and all ¢

' -5

ome taxes with respect to 1BGS and
\greement. City and its agents and
ies, penalties, or forfeitures, or for any
death of them, whether caused by, or

d harmless City and.Ciiy’s' elected and
from and against any and all of the
sts and expenses incurred by City on
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which any claim arising therefrom is based. It is intended by both parties that IBGS shall

indemnify and hold City harmless from all claims arising by reason of the work done, or by

reason of any act or omission of IBGS its agents, employees and sub-contractors, excepting those
- which arise out of the sole active negligence of City.

19.  Insurance . ' )
IBGS agrees to maintain such jnsurance as will fully protect both IBGS and City from

any and all claims under any workers’ compensation act or employer’s liability laws, and from
any or all other clairns of whatsoever kind or nature for the damage to property or from personal
injury, including death, made by anyone whomsoever, which may arise from-operations carried
on under this Agreement, whether by IBGS, any sub-contractor or by anyone directly or
indirectly engaged or employed by either of them.

IBGS shall, throughout the period of this Agreement, provide’ public liability and
property damage insurance covering all operations of the IBGS, its agents and employees,
including but not limited to, bodily injury, personal injury and property damage with minimum
liability limits of $1,000,000 pet occurrence. /

IBGS agrees to provide City at or before the effective date of this Agreement with a -
Certificate of Insurance of the policy or policies specified above and to keep insutance in effect
during the entire term of this Agreement. Said policy or policies shall provide for thirty (30)
days written notice to City of cancellation or material change thereto. Additionally, except for
policies of workers’ compensation and employer liability, City shall be named as an additional
insured in said policy. : o

In no event will any document other than a Certificate of Insurance be acceptable as
evidence of insurance,” Failure to provide such document shall be grounds for immediate
termination or suspension of this Agreement and use of the fields.

It is agreed that any insurance maintained by the City of Imperial Beach shall apply in
excess of and not contribute with insurance provided by IBGS as required urider this Agreement.
Each insurance policy required of IBGS under this Agreement shiall acknowledge this by an
appropriate clause of similar statement, '

20,  Waiver of Subrogation :

City agrees to continve fire and Hability insurance coverage on Sports Park Recreation
Center, concession stand and all City contents within; IBGS shall provide any insurance
necessary for equipment owned by IBGS and placed in Park facilities,

21.  Notices
Any notice or notices required or permitted to be given pursuant to this Agresment may

be personally served on the other party by the parly giving such notice, or may bé served by
certified mail, postage prepaid, return receipt requested, to:

6
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L S’
o/
IBGS: Imperial Beach Girls’ Softball (IBGS) (ASA Affiliated)
P.0. Box 1358 ) :
Imperial Beach, CA 91933

City: City Manager
City of Imperial Beach
825 Imperial Beach Boulevard
Imperial Beach CA 91932 .

The address to which notices shall or may be mailed as aforesaid by either patiy, stiall or
may be changed by written notice given by such party to the othert as herein provided.

22, Nondiserimination and Nonsegregation

IBGS and IBGS's employees, agents and sub-contractors, shall not segregate or
discriminate because of race, religion, color, creed, ancestry, sex, age, national origin, marital
status, or physical handicap against any person or group of persons by refusing to furnish such
person any accommodation, facility, service, or privilege offered to or enjoyed by the general
public. :

IBGS, its employees and agénts are also prohibited from establishing or permitting the
establishment of any practice or policy involving segregation or discrimination with respect to
the use of the Park. :

23.  City Manager

The City Manager or his/her designee shall be the contract officer and shall receive
communications from the IBGS and render decisions, unless otherwise statéd by this Agreement,
on behalf of the City of Imperial Beach. '

24, Approvals o
Approvals required by City shall not be unreasonably withheld.

25.  Modification

Notwithstanding any of the provisions of this Agreement, City and IBGS may hereafter,
by mutual consent, agree in writing to any lawful modification, addition or deletion of the terms
and conditions of this Agreement,

26.  Assignments o

No transfer or assignment by the IBGS that affects this Agreement, or any part thereof or
interest therein, directly or indirectly, voluntarily or involuntarily, shall be made unless such
transfer or assigmment is first consented to in writing by City. ‘

27.  California Law; Veriue :

This Agreement shall be construed and interpreted according to the faws of the State of
Catifornia. Any action brought to enforee or interpret any portion of this Agreement shall be
brought in San Diego County, California. IBGS hereby waives any and all rights it might have
pursuant to Section 394 of the California Code of Civil Procedure.

7
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28.  Severability

If any part of this Apgreement is/should be held unenforceable or vmd in whole or it part
then such unenforceable or void provision or part shall be deemed separable from the remaining
provisions and shall in no way affect the validity of the remainder of this Agreement.

In witness whereof, the parties hereto have caused this Agreement to be executed:

City of Imperinl Beach: Imperial Beach Girls* Softball (IBGS)
Signature on File ~ Signature on

sy File 207

City Manager Date League Prosident Date’

Approved-as to Content:
Signature on File
¢

Assistant City Manager
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