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PURCHASE AND SALE AGREEMENT 

 
  This PURCHASE AND SALE AGREEMENT (this “Agreement”) by and between the 
IMPERIAL BEACH REDEVELOPMENT AGENCY SUCCESSOR AGENCY (“Successor 
Agency”) and SUDBERRY-PALM AVENUE, a California limited liability company 
(“Purchaser”), is dated for identification purposes only as of ___________________, 201__.  In 
this Agreement, each of the Purchaser and the Successor Agency is sometimes individually 
referred to as a “Party” and collectively as the “Parties”.  For good and valuable consideration, 
the receipt and sufficiency of which are hereby acknowledged, the Parties hereby agree as 
follows: 

0BPART 1.  SUBJECT OF AGREEMENT 

8B SECTION 101  Purposes of this Agreement  

a. The Successor Agency is the owner of certain real property constituting an 
approximately 3.9 acre site, located generally at the south side of Palm Avenue (State Route 75), 
between 7th Street and 9th Street (the “Site”), consisting of two properties, described below in this 
Agreement and referred to as “Property 1” and “Property 2”.  Upon the City’s vacation of 
adjacent rights-of-way, which will occur upon the approval and recordation of the Map, the Site 
will increase to approximately 4.75 acres.  

b. As more fully described in this Agreement, below, the purposes of this Agreement 
include providing for the following:  

(i)  the sale of the Site (consisting of Property 1 and Property 2, as defined 
below) by Successor Agency to Purchaser for the Purchase Price and upon the satisfaction of 
conditions and subject to the terms of this Agreement, below;  

 (ii) Purchaser’s concurrent grant to the Successor Agency of an option with 
respect to Property 2 to ensure the timely redevelopment of Property 2 in accordance with this 
Agreement, to be exercised by the Successor Agency in accordance with the terms of this 
Agreement;  

(iii)  construction of certain off-site Public Improvements (defined below) by 
Purchaser, including the Highway 75 Access Improvements (defined below), and payment to or 
for the benefit of or reimbursement to Purchaser for the cost of the Public Improvements, solely 
from Series 2010 Bond Proceeds (defined below); and 

(iv)  Purchaser’s redevelopment of the Site with approximately 46,200 square 
feet of retail/commercial space plus parking, landscaping and related improvements, as described 
in the Scope of Development and this Agreement, below, including:  
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(A) the preparation of building pads on Property 1 and Property 2 by 
Purchaser (designated Parcels “A” through “G”, as depicted on the Site Map attached to this 
Agreement as Attachment No. 1); and 

(B)  the construction by Purchaser of retail/commercial buildings on 
Parcels “A”, “B”, “C” and “D” (as defined below) and, if Purchaser elects to do so, on Parcel 
“E”, “F”, and “G”. 

c. The Parties to this Agreement acknowledge that the public funds expended by the 
City of Imperial Beach and the Successor Agency (and its predecessor-in-interest, the former 
Imperial Beach Redevelopment Agency) to acquire and clear the Site and relocate the former 
occupants from the Site exceed the Purchase Price (such differential plus the Public 
Improvement Funds (defined below) collectively being referred to herein as the “Public 
Subsidy”). The Public Subsidy shall be in consideration for the following: (i) the construction by 
Purchaser and/or its Assignees of an approximately 46,200 square foot retail/commercial center 
on the Site (“the Project”), in accordance with all the terms and conditions of this Agreement and 
any permits for development issued by the City; (ii) Purchaser’s satisfactory construction of the 
Public Improvements required to be constructed under this Agreement, including the Public 
Improvements described in Section 219.a.; and (iii) Purchaser’s and/or its Assignees’ 
maintenance and operation of the Project in accordance with the Grant Deed for the Site and the 
Agreement Containing Covenants to be recorded concurrently with the conveyance of the Site to 
Purchaser.  

d. The development and use of the Site pursuant to this Agreement, and the 
fulfillment generally of this Agreement, are in the vital and best interests of the City of Imperial 
Beach and the health, safety, and welfare of its residents, and in accord with the public purposes 
and provisions of applicable federal, state, and local laws and requirements. 

e. As provided in California Health and Safety Code Section 33437.5, this 
Agreement is entered into for the purpose of redeveloping the Site and not for speculation in 
landholding. 

f. The Parties to this Agreement hereby acknowledge that they will each obtain 
valuable benefits from this Agreement and that, in entering into this Agreement, each Party is 
relying on the obligation of the other Party to perform under this Agreement. 

g. The Successor Agency acknowledges that performance by Purchaser of its 
obligations and the development and use of the Site pursuant to this Agreement will help to 
remedy and prevent the recurrence of the physical and economic conditions of blight that existed 
and currently exist in the Project Area, generating construction jobs in the development of the 
Project and permanent jobs in its operation, providing fresh food choices and other retail and 
commercial opportunities to people who live and work in and around the Project Area, and 
encouraging further private investment that will benefit the entire Project Area. 
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h. Purchaser acknowledges that performance by the Successor Agency of its 
obligations pursuant to this Agreement will provide to Purchaser and its principals significant 
and valuable financial benefits and that Successor Agency’s performance of these obligations is 
in consideration of Purchaser’s compliance with the requirements of this Agreement in the 
development, construction, operation and use of the Project. 

i. The City of Imperial Beach and Purchaser entered into that certain Disposition 
and Development Agreement dated for identification purposes as of December 14, 2011, which 
was amended by that certain “Letter Agreement” entered into by the City and the Purchaser and 
dated March 15, 2012, as further amended by that certain “Memorandum of Agreement 
Regarding Ninth Street Improvements and Funding for Site Preparation Design Work” entered 
into by the City and the Purchaser and dated August 10, 2012, as further amended by that certain 
second “Letter Agreement” entered into by the City and the Purchaser and dated December 20, 
2012, and as further amended by that certain third “Letter Agreement” entered into by the City 
and the Purchaser and dated September 23, 2013, all collectively referred to as the “DDA”.  This 
Agreement is a renegotiation of all of the terms and conditions of the DDA and, upon the 
Effective Date, this Agreement shall supersede and replace the DDA in its entirety and the City 
and Purchaser shall have no further rights or obligations thereunder except as may be expressly 
provided therein.  

j. The Parties hereby acknowledge that the recitals of fact contained in this Section 
101 are true and correct. 

 SECTION 102  Dissolution Act 
 
Subject to the provisions of Section 512.b., by execution of this Agreement, Purchaser 

hereby waives, releases and discharges the Successor Agency and its members, officers, 
employees, agents, contractors and consultants, from any and all present and future claims, 
demands, suits, legal and administrative proceedings, and from all liability for damages, losses, 
costs, liabilities, fees and expenses (including, without limitation, attorneys’ fees) arising out of 
or in any way connected with the Successor Agency’s inability to meet its financial or other 
obligations under this Agreement as a result of the Dissolution Act (defined below), and any 
future or current litigation related thereto, including California Redevelopment Association v. 

Matosantos (S194861). Notwithstanding Part 5 of this Agreement, the Successor Agency’s 
failure to meet its financial or other obligations under this Agreement as a result of State action 
with respect to the Dissolution Act, and/or any future or current litigation related thereto, 
including California Redevelopment Association v. Matosantos (S194861), shall not constitute a 
default by the Successor Agency under this Agreement. 

 
Purchaser acknowledges that it is aware of and familiar with the provisions of Section 1542 of 
the California Civil Code, which provides as follows: 
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“A general release does not extend to claims which the creditor does not know or suspect 
to exist in his or her favor at the time of executing the release, which if known by him or her 
must have materially affected his or her settlement with the debtor”. 

 
To the extent of the release set forth in this Section 102.b., Purchaser hereby waives and 
relinquishes all rights and benefits which it may have under Section 1542 of the California Civil 
Code.  
 
Notwithstanding the foregoing waiver and release, in the event of the Successor Agency’s failure 
to meet its financial or other obligations under this Agreement as a result of State action with 
respect to the Dissolution Act, and/or any future or current litigation related thereto, including 
California Redevelopment Association v. Matosantos (S194861), the Parties agree to meet and 
confer in good faith to discuss the effects of any such failure on the benefits accruing to, or the 
obligations imposed upon, any Party hereunder. 

9BSECTION 103  Definitions 

 For purposes of this Agreement, the following capitalized terms shall have the following 
meanings: 

 “Acceptance and Maintenance Agreement” shall mean an Acceptance and Maintenance 
Agreement for Public Improvements substantially in the form attached to this Agreement as 
Attachment No. 17, which is incorporated herein by this reference.  

“Acquisition and Development Costs” means properly documented costs incurred by 
Purchaser in connection with the acquisition of the Site and the entitlement, design, financing 
and construction of the Improvements, as set forth in the Project Budget.   

 “Affiliate” means (1) any Person directly or indirectly controlling, controlled by or under 
common control with another Person; (2) any Person owning or controlling ten percent (10%) or 
more of the outstanding voting securities of such other Person; or (3) if that other Person is an 
officer, director, member or partner, any company for which such Person acts in any such capacity. 
The term “control” as used in the immediately preceding sentence, means the power to direct the 
management or the power to control election of the board of directors. It shall be a presumption 
that control with respect to a corporation or limited liability company is the right to exercise or 
control, directly or indirectly, more than fifty percent (50%) of the voting rights attributable to the 
controlled corporation or limited liability company, and, with respect to any individual, 
partnership, trust, other entity or association, control is the possession, indirectly or directly, of the 
power to direct or cause the direction of the management or policies of the controlled entity.  It 
shall also be a presumption that the manager of a limited liability company controls such limited 
liability company. 

 “Agreement” shall mean this Purchase and Sale Agreement. 
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“Agreement Containing Covenants” shall mean an instrument substantially in the form 
attached to this Agreement as Attachment No. 9, which is hereby incorporated herein by this 
reference. 

“Approved Plans” shall mean the Plans approved by the Successor Agency pursuant to 
Section 306 of this Agreement. 

“Approved Title Conditions” shall have the meaning set forth in Section 205.c. of this 
Agreement. 

“Assignee” shall mean any Person to whom or to which Purchaser assigns its interests in 
this Agreement as to all or any portion of the Site, which assignment shall be subject to the 
approval of Successor Agency as provided in this Agreement. 

 “Building Pads” shall mean the foundations, platforms and structural forms necessary for 
the construction of the markets, shops and retail buildings to be constructed on the Site, and shall 
include Building Pads “A” through “G” inclusive, as shown on the Site Map.  

 “Building Permit” shall mean all grading and building permits required to be obtained 
from the City for the construction of the Improvements. 

 “Business Day” means a week day, and shall specifically exclude those days described in 
California Civil Code Section 7.1, as amended from time to time. 

 “CC&R’s” shall have the meaning set forth in Section 407 of this Agreement. 

“City” means the City of Imperial Beach, California, and any assignee or successor to its 
rights, powers and responsibilities. 

 “Close of Escrow” shall mean the escrow closing for the sale of the Site to Purchaser 
pursuant to Section 202 of this Agreement. 

 “Closing” shall mean either of the following (as defined herein): (a) the Phase 1 Closing; 
or (b) the Phase 2 Closing, as applicable and as the context may require. 

  “Completion” means the completion of construction of the Improvements as required by 
all the requirements of this Agreement, evidenced by the occurrence of all of the following:  

(1)  Either of the following: (a) for any Private Improvements, the issuance by the 
City of a certificate of occupancy; or (b) for any Public Improvements, the execution and 
recordation of an Acceptance and Maintenance Agreement (as defined in this Agreement);  

(2) recordation of a Notice of Completion by Purchaser, its Assignee or contractor 
relating to the Improvements as to the Private Improvements and by the City as to the Public 
Improvements;  
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(3) certification or equivalent by the project architect that construction of the 
Improvements (with the exception of minor “punch-list” items) has been completed in a good and 
workmanlike manner and substantially in accordance with the approved plans and specifications;  

(4) as to the Public Improvements only, approval of the Public Improvements 
by Cal-trans, as necessary;   

(5) payment, settlement or other extinguishment, discharge, release, waiver, 
bonding or insuring against any mechanic’s liens that have been recorded or stop notices that have 
been delivered; and  

(6) completion to the reasonable satisfaction of the Successor Agency Executive 
Director of development of the Site (or portion thereof within, or directly serving, the applicable 
Phase) in accordance with this Agreement, the Scope of Development and plans approved by the 
Successor Agency pursuant to this Agreement.  

Completion shall occur by Phase, so that the Completion of Phase 1 is sometimes referred to as the 
“Phase 1 Completion” and the Completion of Phase 2 is sometimes referred to as the “Phase 2 
Completion”.  Notwithstanding the foregoing, Completion may also occur Parcel by Parcel. 

 “Construction Lender” means the maker of any Construction Loan or beneficiary of any 
Construction Loan Deed of Trust. 

 “Construction Loan” means a Source of Financing in the form of a loan made to the 
Purchaser or an Assignee for construction of the Improvements, secured against one or more 
Parcels, by a Construction Loan Deed of Trust.  

 “Construction Loan Deed of Trust” means a deed of trust securing a Construction Loan.  

 “Conversion” means the date upon which a Construction Loan is converted to (or 
refinanced with) a Permanent Loan. 

 “Dissolution Act” means AB x1 26 and AB x1 27 which were signed by the Governor of 
California on June 28, 2011, making certain changes to the California Community 
Redevelopment Law, including adding Part 1.8 (commencing with Section 34161) and Part 1.85 
(commencing with Section 34170) (“Part 1.85”) to Division 24 of the California Health and 
Safety Code, as amended by Assembly Bill No. 1484 (Chapter 26, Statutes 2012) which was 
signed by the Governor of California on June 27, 2012.   

“Effective Date” shall mean the date upon which all of the following conditions have 
been satisfied: (i) the approval of this Agreement by the Successor Agency and its Oversight 
Board; (ii) the approval of the Amended Long Range Property Management Plan by the 
Successor Agency and its Oversight Board pursuant to the Dissolution Act; (iii) the approval of 
the Long Range Property Management Plan by the State Department of Finance (the “DOF”) 
pursuant to the Dissolution Act; (iv) the effectiveness of this Agreement pursuant to the 
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Dissolution Act, or the review and approval of this Agreement by the DOF if the DOF timely 
and properly requests to review the Oversight Board’s action approving this Agreement in 
accordance with the Dissolution Act; and (v) the execution of this Agreement by both the 
Successor Agency and Purchaser.   

 “Entitlements” shall mean all applicable land use approvals and all conditions of 
approval, legally required by the City or other governmental authority as a condition of 
subdivision of the Site, development of the Project and construction of the Improvements in 
accordance with this Agreement, including, without limitation, a Map and Building Permits. 

 “Environmental Indemnity” means an instrument that is mutually acceptable in form and 
substance to the Purchaser and Successor Agency Executive Director, an example of which is 
attached to this Agreement as Attachment No. 10, which is incorporated herein by this reference 
(but which example has not been approved as to form and substance by either Successor Agency 
or Purchaser and is not intended as binding on either Party – with each Party reserving the right 
to negotiate and agree, in good faith, upon the final form and substance of such instrument). 

 “Escrow Agent” means an escrow agent mutually acceptable to the Successor Agency and 
Purchaser.   

 “Excess Funds” shall have the meaning set forth in Section 219.c.3. of this Agreement. 

 “Final Construction Drawings” shall have the meaning set forth in Section 305 of this 
Agreement. 

 “Force Majeure Delay” shall have the meaning set forth in Section 602 of this 
Agreement. 

 “General Instructions” shall have the meaning set forth in paragraph k. of Section 202 of 
this Agreement. 

 “Grant Deed” means an instrument by which the Successor Agency shall convey title to 
one or more Parcels to Purchaser, that is mutually acceptable in form and substance to the 
Purchaser and Successor Agency Executive Director, an example of which is attached to this 
Agreement as Attachment No. 8, which is hereby incorporated by this reference (but which 
example has not been approved as to form and substance by either Successor Agency or 
Purchaser and is not intended as binding on either Party – with each Party reserving the right to 
negotiate and agree, in good faith, upon the final form and substance of such instrument).  

  “Hazardous Substances” shall have the meaning set forth in paragraph a.1. of Section 
216 of this Agreement. 

 “Horizontal Improvements” shall mean the public improvements and utilities required to 
be constructed or installed by Purchaser on or in connection with the development of the Site and  
Site preparation in anticipation of construction of Vertical Improvements, as provided in the 
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Scope of Development, Approved Plans and Entitlements for the Project, not including the 
Vertical Improvements. 

 “Improvements” shall collectively refer to the commercial retail shopping center to be 
constructed on the Site, consisting of the Horizontal Improvements and Vertical Improvements 
more particularly described in the Scope of Development, and including the Private 
Improvements and the Public Improvements. 

 “Increased Costs” shall have the meaning set forth in Section 311 of this Agreement.  

 “Instrument Terminating Option” shall mean the Instrument Terminating Option 
substantially in the form attached to the Option Agreement as Exhibit “D”, which is incorporated 
herein by this reference, and which shall be recorded against Property 2 upon the Phase 2 
Closing. 

 “Insurance Policies” shall have the meaning set forth in Section 309 of this Agreement. 

 “Legal Description” means the legal description of the Site attached to this Agreement as 
Attachment No. 2. 

 “Manager” means Sudberry Development, Inc., a California corporation, its successors 
and assigns. 

“Map” shall mean a final subdivision map meeting the requirements of the California 
Subdivision Map Act and all applicable City of Imperial Beach ordinances, which shall be in 
recordable form and which shall, inter alia, define Parcels “A”, “B”, “C”, “D”, “E”, “F” and “G” 
as separate legal lots. 

 “Memorandum of Option” shall mean the Memorandum of Option in the form attached 
to the Option Agreement as Exhibit “C”, which is incorporated herein by this reference, to be 
recorded against Property 2 at the Phase 1 Closing.  

 “Method of Financing” means Attachment No. 3 to this Agreement, which is 
incorporated herein by this reference. 

 “Notice of Completion” shall have the same definition as set forth in California Civil 
Code section 3093. 

 “Official Records” means the Official Records of the Office of the County Recorder for 
San Diego County, California. 

“Option” shall mean the right of the Successor Agency, in its sole discretion, to purchase 
back Property 2 from the Purchaser prior to the recordation of the Instrument Terminating 
Option, as set forth in, and subject to the conditions in, the Option Agreement and memorialized 
in the Memorandum of Option. 
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  “Option Agreement” shall mean an Option Agreement and Joint Escrow Instructions, 
substantially in the form attached to this Agreement as Attachment No. 12, which is incorporated 
herein by this reference. 

 “Parcel A” shall mean the parcel created by the Map for Building Pad “A” and related 
on-site utilities, improvements, landscaping, lighting, parking and driveways. 

“Parcel B” shall mean the parcel created by the Map for Building Pad “B” and related on-
site utilities, improvements, landscaping, lighting, parking and driveways. 

“Parcel C” shall mean the parcel created by the Map for Building Pad “C” and related on-
site utilities, improvements, landscaping, lighting, parking and driveways. 

 “Parcel D” shall mean the parcel created by the Map for Building Pad “D” and related 
on-site utilities, improvements, landscaping, lighting, parking and driveways. 

 “Parcel E” shall mean the parcel created by the Map for Building Pad “E” and related 
on-site utilities, improvements, landscaping, lighting, parking and driveways. 

“Parcel F” shall mean the parcel created by the Map for Building Pad “F” and related on-
site utilities, improvements, landscaping, lighting, parking and driveways. 

“Parcel “G” shall mean the parcel created by the Map for Building Pad “G and related 
on-site utilities, improvements, landscaping, lighting, parking and driveways. 

“Participation Component” shall mean that component of the Purchase Price equal to one 
and one-half percent (1.5%) of the gross sales price from the first arm’s-length sale of each 
Parcel or Parcels of the Site (or any portion thereof) by Purchaser in any number of transactions 
which is completed within the first Fifty-Five (55) years from the Effective Date of this 
Agreement, if any. 

“Parties” shall have the meaning set forth in the Preamble to this Agreement. 

“Payment Agreement” shall mean the Payment Agreement substantially in the form 
attached to this Agreement as Attachment No. 15, which is incorporated herein by this reference, 
evidencing Purchaser’s obligation to pay to Successor Agency the Participation Component of 
the Purchase Price. 

 “Permanent Lender” means the maker of any Permanent Loan or beneficiary of any 
Permanent Loan Deed of Trust. 

 “Permanent Loan” means a Source of Financing in the form of a permanent loan to be 
made to the Purchaser or an Assignee at Conversion, secured by a Permanent Loan Deed of Trust 
recorded against one or more Parcels.  

 “Permanent Loan Deed of Trust” means a deed of trust securing a Permanent Loan.   
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 “Permitted Deed of Trust” means a mortgage or deed of trust approved by the Successor 
Agency as a Source of Financing for the Project, including Construction Loan Deeds of Trust 
and Permanent Loan Deeds of Trust. 

“Permitted Financing Purposes” shall have the meaning set forth in Section 318 of this 
Agreement. 

   “Permitted Lender” means the holder of a Permitted Deed of Trust, including a 
Construction Lender or Permanent Lender. 

 “Permitted Transfer” means any of the following: 

 (i)  A conveyance of a security interest in the Site, or one or more Properties 
or one or more Parcels in connection with any Permitted Deed of Trust and any transfer of title by 
foreclosure, deed or other conveyance in lieu of foreclosure in connection therewith, provided that 
Purchaser shall have no authority to encumber any portion of the Site until the occurrence of the 
Phase 1 Closing and the Close of Escrow, and shall have no authority to encumber Property 2 or 
any portion of Property 2 until the occurrence of the Phase 2 Closing; 

  (ii)   A conveyance of the Site, or one or more Parcels, to any Affiliate of 
Purchaser or a sale back from such Affiliate to Purchaser, including, but not limited to, a 
conveyance to a limited liability company or limited partnership in which Purchaser, or an 
Affiliate, is the manager or general partner, as the case may be; 

  (iii)   The inclusion of equity participation by Purchaser by addition of investor 
members or limited partners to Purchaser’s limited liability company or limited partnership, as 
the case may be, or similar mechanisms, the purchase of any such membership or partnership 
interests by the manager or general partner and the withdrawal and/or replacement of such 
investor members or limited partners; 

(iv)   The removal for cause of any general partner by the limited partners of the 
Purchaser’s partnership, or the removal for cause of the manager of the Purchaser’s limited 
liability company, as the case may be, and the replacement thereof with a new general partner or 
manager, as the case may be;  

(v)   Intentionally omitted; 

 (vi)   Intentionally omitted; and 

(vii)  The granting of easements, licenses, rights of entry or permits to facilitate 
the development of the Site in accordance with this Agreement.  

Any transfer described in clauses (i) through (vii) above shall be subject to the reasonable 
approval of the Successor Agency Executive Director for conformance with this Agreement; 
provided, however that the Successor Agency Executive Director shall approve any such transfer 
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as a Permitted Transfer upon delivery of documentation to the Successor Agency Executive 
Director demonstrating that such transfer qualifies as a Permitted Transfer. 

 “Permitted Transferee” means the transferee of a Permitted Transfer. 

 “Person” means an individual, partnership, limited partnership, trust, estate, association, 
corporation, limited liability company, or other entity, domestic or foreign. 

 “Phase 1” shall mean the first development phase of the Project, consisting of the 
following: (a) construction of the Public Improvements (except to the extent any of the Public 
Improvements which are already completed prior to the Phase 1 Closing or which are deferred 
until Phase 2 in accordance with Section 219 of this Agreement); (b) construction of all 
Horizontal Improvements on Property 1 and, to the extent reasonably necessary for the operation 
of Phase 1 or otherwise deemed advisable by Purchaser, Horizontal Improvements on Property 2; 
(c) construction of all Building Pads and related improvements on Parcels “A”, “B”, “C” and 
“D” on Property 1; and (d) the construction of the Vertical Improvements to be constructed on 
Parcels “A”, “B”, “C” and “D” on Property 1, with related on-site utilities, improvements, 
landscaping, lighting, parking and driveways, all as described in the Scope of Development. 

“Phase 1 Closing” shall mean the point in time when all conditions precedent to the 
escrow closing as set forth in Section 208 of this Agreement have been satisfied or waived in 
writing by the Party benefiting from such condition; the Map has been approved and recorded; 
and the Grant Deed(s) and Agreement(s) Containing Covenants for Property 1 and Property 2, 
the Phase 1 Construction Loan Deed of Trust and all other Phase 1 Recorded Documents, as set 
forth in Section 202 have been recorded. 

“Phase 1 Closing Date” means the date scheduled for the Phase 1 Closing, which shall be 
not later than nineteen (19) months after the Effective Date.  

 “Phase 1 Improvements” shall mean the Improvements to be constructed as part of Phase 
1, as described in the Scope of Development. 

 “Phase 2” shall mean the second development phase of the Project, consisting of the 
construction of any remaining Horizontal Improvements and any of the Public Improvements 
deferred by Purchaser until Phase 2 in accordance with Section 219 of this Agreement, the 
preparation of Building Pads and related improvements on Parcels “E”, “F” and “G” on Property 
2, and the buildings on Parcel “E” (if Purchaser elects to construct the building on Parcel “E”), 
Parcel “F” (if Purchaser elects to construct the building on Parcel “F”), and Parcel “G” (if 
Purchaser elects to construct the building on Parcel “G”), as described in the Scope of 
Development. 

“Phase 2 Closing” shall mean the point in time when (i) all conditions precedent to the 
termination and release of the Option as set forth in Section 220 of this Agreement have been 
satisfied or waived in writing by the Successor Agency; (ii) the Successor Agency executes and 
records the Instrument Terminating Option, releasing Property 2 from the Option; and (iii) the 



 

12 
9TH AND PALM PURCHASE AGMT v10 
10-1-13 
 

Phase 2 Construction Loan Deeds of Trust and all other Phase 2 Recorded Documents, as set 
forth in Section 220 have been recorded. 

“Phase 2 Closing Date” means the date described in Section 220 of this Agreement, 
which shall be not later than forty-two (42) months after the Effective Date of this Agreement, 
subject to Force Majeure Delay. 

  “Phase 2 Improvements” shall mean any remaining Horizontal Improvements deferred 
by Purchaser until after the Phase 2 Closing, any Pubic Improvements deferred by Purchaser to 
Phase 2, and the Vertical Improvements to be constructed on Property 2, as described in the 
Scope of Development. 

 “Plans” shall mean the plans and drawings prepared on behalf of Purchaser or an 
Assignee, and required to be submitted to Successor Agency pursuant to Sections 303, 304 and 
305 of this Agreement. 

 “Pre-existing Site Conditions” shall mean the environmental condition of the Site, 
including any Hazardous Substances present in, on or under the Site, as of date of the Close of 
Escrow.  

 “Private Improvements” shall mean the portion of the Improvements described in the 
Scope of Development that will be developed and constructed at no cost or expense to the 
Successor Agency, located on the Site, and owned by Purchaser or an Assignee. 

 “Project” refers to the design and construction of the Improvements (or if Phase 2 is not 
developed, then the Project shall refer to the design and construction of the Phase 1 
Improvements). 

 “Project Area’ shall mean the Palm Avenue/Commercial Redevelopment Project Area. 

“Project Budget” means, initially, the table attached to this Agreement as Attachment No. 
6, which shall be replaced prior to the Phase 1 Closing with an updated Project Budget and 
schedule of sources and uses, as described in Section 208 of this Agreement. 

“Property 1” shall mean the portion of the Site depicted as Property 1 on the Site Map, 
containing Parcels “A”, “B”, “C” and “D” and related on-site utilities, improvements, 
landscaping, lighting, parking and driveways. 

“Property 2” shall mean the portion of the Site depicted as Property 2 in the on the Site 
Map, containing Parcels “E”, “F” and “G” and related on-site utilities, improvements, 
landscaping, lighting, parking and driveways. 

 “Public Improvements” shall mean the off-site publicly-owned Improvements described 
in Section 219 of this Agreement and the Scope of Development (including, but not limited to 
the intersection improvements at Delaware, Palm and State Route 75 and all associated 
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improvements, curb, gutter, landscaping, traffic signal, alley and undergrounding improvements 
required for the Project, and any other Cal-Trans requirements) that are required to be developed 
and constructed at the cost and expense of Purchaser, subject to the obligation of the Successor 
Agency to disburse, or cause the City to disburse, the Remaining Public Improvement Funds as 
provided in Section 219 of this Agreement. 

 “Public Improvement Budget” shall have the meaning set forth in Section 219.e.1. of this 
Agreement. 

 “Public Improvement Costs” shall mean the cost of designing, permitting, constructing 
and installing the Public Improvements as provided in Section 219 of this Agreement. 

 “Public Improvement Funds” shall mean $2,200,000, of which the Successor Agency has 
disbursed $40,768.43 (the “Disbursed Funds”).  

 “Purchase Price” shall mean the monetary consideration payable by Purchaser to 
Successor Agency for the Site as described in Section 201 of this Agreement, and shall include 
the following two components: (a) the payment of the sum of $213,000.00, in cash, at the Close 
of Escrow; and (b) payment to Successor Agency of the Participation Component in accordance 
with the Payment Agreement. 

 “Purchaser” shall have the meaning set forth in the Preamble to this Agreement and 
Section 107 of this Agreement. 

 “Purchaser Equity” shall mean any Source of Financing needed to pay Acquisition and 
Development Costs that is provided by Purchaser and not secured by a deed of trust on the Site 
or any portion thereof. 

“Purchaser’s Title Policy” shall have the meaning set forth in Section 211 of this 
Agreement.  

 “Redevelopment Plan” shall mean the redevelopment plan for the Palm 
Avenue/Commercial Redevelopment Project Area, which was adopted by the City Council of the 
City of Imperial Beach on February 6, 1996 by Ordinance No. 96-901, including subsequent 
amendments. 

 “Release of Construction Covenants” means the certificate, substantially in the form 
attached to this Agreement as Attachment No. 13, which is incorporated herein by this reference, to 
be issued by the Successor Agency for a Parcel or Parcels upon Completion of all the construction 
and development required by this Agreement as to such Parcel or Parcels. 

 “Remaining Public Improvement Funds” shall mean $2,159,231.57, which shall be 
disbursed by the Successor Agency, or caused to be disbursed by the Successor Agency, to pay 
or reimburse Purchaser for the cost of plans for, permitting, construction and installation of the 
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Public Improvements as provided in Section 219 of this Agreement and the Public Improvement 
Disbursement Agreement (Attachment No. 11 to this Agreement). 

 “Retail Center” shall have the meaning set forth in Section 401.b. of this Agreement. 

 “Right of Entry” shall mean a Right of Entry Agreement substantially in the form 
attached to this Agreement as Attachment No. 18, which is incorporated herein by this reference. 

  “Schedule of Performance” means the document attached to this Agreement as 
Attachment No. 5, which is incorporated herein by this reference. 

 “Scope of Development” means the document attached to this Agreement as Attachment 
No. 4, which is incorporated herein by this reference. 

 “Series 2010 Bond Proceeds” shall mean proceeds from the Palm Avenue/Commercial 
Redevelopment Project Tax Allocation Bonds, 2010 Tax Allocation Bonds, approved by the 
Successor Agency’s Oversight Board and the State Department of Finance on the Successor 
Agency’s “ROPS 1”, and allocated for the Public Improvements and currently held by the City. 

“Site” means the real property described in Section 104 of this Agreement, as depicted on 
the Site Map and described in the Legal Description, consisting of Property 1 (which shall 
include Parcels “A”, “B”, “C” and “D”) and Property 2 (which shall include Parcels “E”, “F” and 
“G”). 

 “Site Map” means the document which is attached to this Agreement as Attachment 
No. 1, which is incorporated herein by this reference.  

 “Site Preparation” shall mean the demolition and other work expressly described in 
Section 216.f. of this Agreement. 

 “Site Preparation Design Work” shall mean preparation of plans for certain on-site 
improvements relating to the grading of the Site and construction of infrastructure necessary for 
the development of the Site as provided in this Agreement.  The Site Preparation Design Work is 
more specifically described in the Scope of Development.  

“Source of Financing” means a source of financing the Project which has been approved 
by the Successor Agency, as more specifically described in the Method of Financing.  

 “Subordination Agreement” shall mean a subordination agreement in form and content 
acceptable to any Permitted Lender closing financing as of the Phase 1 Closing (or Phase 2 
Closing as the case may be), which subordinates the lien of the Successor Agency Deed of Trust 
and all obligations of the Payment Agreement secured thereby to the lien of any deed of trust, 
mortgage, encumbrance or other security instrument created against the Site by or on behalf of 
such Permitted Lender. 
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 “Successor Agency” means the Imperial Beach Redevelopment Agency Successor 
Agency, and any assignee or successor to its rights, powers and responsibilities. 

 “Successor Agency Deed of Trust” shall mean the instrument substantially in the form 
attached to this Agreement as Attachment No. 16, which is hereby incorporated herein by this 
reference, to be recorded against the Site at the Close of Escrow. 

  “Successor Agency Executive Director” refers to the Successor Agency Executive 
Director or his or her designee. 

“Title Company” means a title insurance company mutually acceptable to Successor 
Agency and Purchaser. 

 “Title Report” means the Second Amended Preliminary Report, dated September 5, 2013, 
as amended by that certain Supplemental Report dated September 23, 2013, attached to this 
Agreement as Attachment No. 7, which is incorporated herein by this reference.  

 “Vertical Improvements” shall mean all of the buildings, structures, landscaping, lighting, 
parking areas and other improvements to be constructed or installed on or in connection with the 
development of the Site, as provided in the Scope of Development, Approved Plans and Building 
Permits for the Project, not including the Horizontal Improvements and Public Improvements. 

10B SECTION 104  The Redevelopment Plan 

 This Agreement is subject to the Redevelopment Plan, which is hereby incorporated 
herein by this reference and made a part hereof as though fully set forth herein. 

11B SECTION 105  The USite 

 The “Site” is located on the south side of Palm Avenue, between 7th and 9th Streets, in the 
City of Imperial Beach, California. The Site is depicted on the Site Map attached to this 
Agreement as Attachment No. 1. The legal description of the Site is set forth in the Legal 
Description attached to this Agreement as Attachment No. 2.  Upon the approval and recordation 
of the Map, the Site shall consist of two separate components, designated in this Agreement as 
“Property 1” and “Property 2”, as depicted generally on the Site Map. The description of the Site 
shall be subject to revision upon approval and recordation of the Map, which shall be subject to 
the reasonable consent of the Successor Agency. Upon approval and recordation of the Map, the 
attached Legal Description shall be replaced, as appropriate, with a Legal Description that 
reflects the Map for the Site. 

12B SECTION 106  Successor Agency  

 a. Successor Agency is a public entity, exercising governmental functions and 
powers, and organized and existing under the laws of the State of California.  The address of the 
Successor Agency for purposes of receiving notices pursuant to this Agreement shall be: 
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Imperial Beach Redevelopment Agency Successor Agency  
825 Imperial Beach Boulevard  
Imperial Beach, CA 91932 
Attn: Executive Director 
Tel: 619-423-0314 
Fax: 619-628-1395 

 
With a copy to: McDougal, Love, Eckis, Boehmer & Foley 
   8100 La Mesa Boulevard, Suite 200 
   La Mesa, CA 91942 
   Attn: Jennifer Lyon 

Tel: 619-440-4444 
   Fax: 619-440-4907 

  
With a copy to: Kane, Ballmer & Berkman 

515 S. Figueroa Street, Suite 1850 
Los Angeles, California 90071 
Attn: Kendall D. Berkey 
Tel: 213-617-0480 
Fax: 213-625-0931 

 SECTION 107  Purchaser 

 a. Purchaser is Sudberry-Palm Avenue LLC, a California limited liability company, 
whose Manager is Sudberry Development, Inc., a California corporation.  The address of 
Purchaser for purposes of receiving notices pursuant to this Agreement is as follows: 

 
Sudberry-Palm Avenue LLC 
c/o Sudberry Properties 
5465 Morehouse Drive, Suite 260 
San Diego, CA 92121 
Attn: Colton T. Sudberry 
Tel: (858) 546-3000 
Fax: (858) 546-3009  

 
And a copy of each such notice sent to Purchaser shall be transmitted by email to 

Gerald I. Solomon, Esq. of Solomon Minton Cardinal Doyle & Smith LLP addressed as follows: 
gis@smcdslaw.com. 

 b. Whenever the term “Purchaser” is used herein, such term means and includes the 
Purchaser as of the date hereof, and any Assignee pursuant to an assignment and assumption 
agreement, and any successor to the rights, powers and responsibilities of Purchaser or Assignee 
as permitted by this Agreement. 

mailto:gis@smcdslaw.com
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14B SECTION 108  Assignments and Transfers 

 a.  Purchaser represents and agrees that its undertakings pursuant to this Agreement 
are for the purpose of redeveloping the Site as provided in this Agreement, and not for speculation 
in land holding. Purchaser further recognizes that the qualifications and identity of Purchaser are of 
particular concern to the Successor Agency, in light of the following: (1) the importance of the 
development of the Site to the general welfare of the community; (2) the public assistance that 
has been made available by law and by the government for the purpose of making such 
redevelopment possible; and (3) the fact that a change in ownership or control of Purchaser or any 
other act or transaction involving or resulting in a significant change (as defined below) in 
ownership or control of Purchaser, is for practical purposes a transfer or disposition of the 
property then owned by Purchaser. Purchaser further recognizes that it is because of such 
qualifications and identity that the Successor Agency is entering into the Agreement with 
Purchaser. Therefore, no voluntary or involuntary successor in interest of Purchaser shall acquire 
any rights or powers under this Agreement except as expressly permitted herein. 

 b. Prior to recordation of a Release of Construction Covenants with respect to any 
Parcel or Parcels, Purchaser shall not assign all or any part of this Agreement or any interest 
herein, or transfer, convey, sell or lease such Parcel or Parcels or any portion thereof, without the 
prior written approval of the Successor Agency, which the Successor Agency may grant or 
withhold in its sole discretion; provided, however, that Successor Agency shall approve any 
Permitted Transfer upon delivery of documentation to the Successor Agency demonstrating that 
such assignment or transfer qualifies as a Permitted Transfer and provided further that the leasing 
of individual tenant premises within a building constructed or to-be-constructed on the Site (as 
opposed to ground leasing a Parcel) will not require the prior consent of Successor Agency.  

 c. For the reasons cited above, Purchaser further represents and agrees for itself and 
any successor in interest that prior to recordation of one or more Releases of Construction 
Covenants with respect to the entire Site, without the prior written approval of the Successor 
Agency, there shall be no significant change in the ownership of Purchaser or in the relative 
proportions thereof, or with respect to the identity of the parties in control of Purchaser or the 
degree thereof, by any method or means (other than such changes occasioned by the death or 
incapacity of any individual), except if it is a Permitted Transfer. 

d. Any assignment or transfer of this Agreement or any interest herein or significant 
change in ownership of Purchaser, other than Permitted Transfers, shall require the approval of 
the Successor Agency.  To the extent Successor Agency approval of an assignment or transfer is 
required by this Agreement, in granting or withholding its approval, the Successor Agency shall 
base its decision upon the relevant experience, financial capability and reputation of the proposed 
assignee or transferee and the effect, if any, of such proposed transfer on the public purposes of 
this Agreement (“Transfer Criteria”), including, without limitation, (i) the proposed transferee’s 
current experience in owning and operating retail centers similar to the Project, and (ii) the 
proposed transferee’s financial commitments and resources are reasonably satisfactory to the 
Successor Agency.  In addition, the Successor Agency shall not approve any assignment or 
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transfer of this Agreement or any interest herein or significant change in ownership of Purchaser 
that results in payment of consideration to any Person prior to the issuance of the Release of 
Construction Covenants for the portion of the Site so assigned or transferred and that is not 
conditioned upon the issuance of the Release of Construction Covenants for the portion of the 
Site so assigned or transferred.  Notwithstanding any provision of this Agreement to the contrary, 
Successor Agency shall have the right to enforce this paragraph d. by any means available at law 
or equity, including but not limited to seeking damages and/or injunctive relief, to ensure that 
until Completion of the applicable Parcel any such consideration shall be used only to pay 
Acquisition and Development Costs as provided in the Project Budget and for no other purpose. 

 e. Purchaser shall promptly notify the Successor Agency of any and all changes 
whatsoever in the identity of the parties in control of Purchaser or the degree thereof, of which it or 
any of its officers have been notified or otherwise have knowledge or information.  Except for 
Permitted Transfers, this Agreement may be terminated by the Successor Agency if there is any 
significant change (voluntary or involuntary) in ownership or control of Purchaser or Purchaser’s 
Manager (other than such changes occasioned by the death or incapacity of any individual), prior 
to Completion, and such change is not remedied within the cure periods set forth in Section 501.d., 
below.     

 f. Permitted Transfers and any other assignments or transfers approved by the 
Successor Agency in conformance with this Agreement shall be evidenced by the execution and 
delivery by Purchaser, Assignee and Successor Agency of an assignment and assumption 
agreement, which agreement shall be reasonably acceptable to the Successor Agency Executive 
Director as to form and content pursuant to which Purchaser would assign to such Assignee and 
such Assignee would assume rights and obligations of Purchaser under this Agreement 
pertaining to the assigned portion of the Site.  

 g. The restrictions of this Section 108 shall terminate as to any portion of the Site 
upon the recordation of a Release of Construction Covenants for such portion of the Site. 

 h. For purposes of this Section 108, the term “significant change” shall mean an 
addition, deletion, substitution or any other change in the identity or number of the natural 
person or persons or corporate entity or entities constituting or controlling any general partner of 
a partnership, or manager of a limited liability company (or where a limited liability company is 
managed by its members, then any such change affecting the members), or controlling 
shareholder(s) of a corporation, or other controlling owner of any business entity, in any tier of 
ownership of Purchaser, such that the authority to make binding board-level business decisions 
for Purchaser after such change is controlled by or may be directed by a different natural person 
or persons or a different corporate entity or entities (unless such corporate entity or entities 
remain controlled by the same natural person or persons) than the person(s) or entity(ies) that 
controlled such authority prior to such change. 

 i. Nothing contained in this Agreement shall prohibit or restrict in any way an 
assignment or transfer between the Successor Agency and the City relating to any real or 
personal property, or any rights or obligations under this Agreement. 
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SECTION 109  Method of Financing.  

The Project shall be financed with a combination of sources of financing to be 
determined by Purchaser and obtained when needed for the development of the Site as required 
by this Agreement. The Parties anticipate that the financing for the Project will include loans and 
equity. Prior to the Phase 1 Closing, Purchaser and Successor Agency Executive Director shall 
agree upon a method of financing in the form attached to this Agreement as Attachment No. 3, 
with estimated dollar amounts to be agreed upon. Notwithstanding anything to the contrary set 
forth in this Agreement, Successor Agency agrees and acknowledges that the sources of 
financing for the development of the Site have not been committed as of the Effective Date and 
that Purchaser has made no representation or warranty that any such source will ultimately be 
available for the financing of the Project. Without limiting Purchaser’s obligations under this 
Agreement, Purchaser’s failure to secure any particular source of financing for the development 
of the Project shall not be an event of default hereunder provided that Purchaser has timely and 
diligently applied in good faith to secure such source of financing.  For purposes of this 
Agreement, the phrase “timely and diligently applied in good faith” (or substantially similar 
language therein) shall mean that Purchaser has submitted a complete application before the 
expiration of the applicable deadline, has responded promptly to any requests for supplemental 
information or follow-up questions and has attended and participated in all meetings, conference 
calls and the like as reasonably necessary to accommodate the efficient processing of the 
application. 

SECTION 110  Submission of Evidence of Financing 

Within the time periods provided in the Schedule of Performance (subject to Force 
Majeure Delay as set forth in Section 602 of this Agreement), Purchaser (or Assignee, as 
applicable) shall submit to Successor Agency evidence reasonably satisfactory to the Successor 
Agency Executive Director that Purchaser has obtained or arranged for the financing necessary 
for the development of the Site (or relevant portion thereof) in accordance with this Agreement.  
Such evidence of financing shall include the following: 

1. A copy of the commitment or commitments (or term sheet, if a term sheet 
rather than a formal commitment is obtained) obtained by Purchaser or Assignee, as applicable, 
for a Construction Loan, including a final Project Budget approved by the Successor Agency 
Executive Director and all other commitments (all as described in the Method of Financing) to 
finance the construction of the Improvements, certified by Purchaser to be a true and correct 
copy or copies thereof.  Purchaser and Assignee shall use commercially reasonable efforts to 
obtain commercially competitive Construction Loans; 

2. A copy of the contract for the construction of the Improvements, certified 
by Purchaser or Assignee, as applicable, to be a true and correct copy thereof.  The proposed 
process of conducting trade bids shall be a transparent process (as between the Parties) and be 
subject to the review and approval of the Successor Agency Executive Director; 

3. A copy of substantially complete Construction Loan documents (e.g., 
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notes, deeds of trust, mortgages, indentures and loan agreements);  

4. A copy of the purchase and sale agreement, if any, for Parcel A and for 
Parcel F, certified by Purchaser and the applicable Assignee to be a true and correct copy thereof, 
setting forth all consideration payable to Purchaser by such Assignee for conveyance of the 
applicable Parcel prior to Completion. 

5. Documentation reasonably acceptable to the Successor Agency Executive 
Director of sources of additional capital sufficient to demonstrate that Purchaser or Assignee, as 
the case may be, has adequate equity funds committed to provide the amount of Purchaser Equity 
required by the Method of Financing. 

The Successor Agency Executive Director shall reasonably approve or disapprove such 
evidence of financing within ten (10) Business Days after receipt. Such approval shall not be 
unreasonably withheld, conditioned or delayed.  Subject to the provisions of Section 602 of this 
Agreement, failure of the Successor Agency Executive Director to approve or disapprove the 
adequacy of the submission of evidence of financing within such ten (10) Business Day period 
shall be deemed an approval; provided that the Purchaser’s submission of any such submittal 
states in bold capitalized letters in 14 point on the cover page of such submittal that the 
“SUCCESSOR AGENCY’S FAILURE TO RESPOND TO THIS 
DOCUMENT WITHIN TEN (10) BUSINESS DAYS AFTER RECEIPT 
SHALL BE DEEMED TO CONSTITUTE THE SUCCESSOR AGENCY’S 
APPROVAL REQUESTED IN THIS DOCUMENT PURSUANT TO THE 
PURCHASE AND SALE AGREEMENT”.  If Successor Agency Executive Director 
shall disapprove any such evidence of financing, then Successor Agency Executive Director 
shall do so by written notice to Purchaser or Assignee, as the case may be, stating the reasons for 
such disapproval. At any time prior to the times provided in this Agreement for submission of 
evidence of financing, Purchaser may submit to the Successor Agency Executive Director for 
review and comment any loan applications to be made by Purchaser or pro forma loan 
documentation provided by the proposed lender; provided, that review, comments and approval, 
if any, by the Successor Agency Executive Director shall be for the sole purpose of determining 
and advising Purchaser whether such loan applications or pro forma loan documents are 
consistent with the requirements of this Agreement. All comments and approvals, if any, shall be 
in writing. Any items so submitted and approved by the Successor Agency Executive Director in 
writing shall not be subject to subsequent disapproval. Successor Agency shall cooperate 
reasonably with Purchaser and any Approved Assignee in Purchaser/Approved Assignee’s 
efforts to obtain financing, including, without limitation, executing commercially reasonable 
documentation consistent with this Agreement relating to the lender’s rights in the event of 
default by Purchaser or Approved Assignee. Successor Agency shall promptly and diligently 
respond to any request from a lender and shall not unreasonably withhold its approval of any 
request for execution or cooperation from a lender if such request will not result in a material 
modification of this Agreement or is not inconsistent with this Agreement. 
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SECTION 111  Entitlements 

Without incurring any out-of-pocket expenses, and subject to Section 215.c. of this 
Agreement, the Successor Agency shall cooperate with Purchaser in Purchaser’s efforts to obtain 
the Entitlements. 

1BPART 2. SALE OF SITE AND REIMBURSEMENT FOR PUBLIC IMPROVEMENTS  

17B SECTION 201  Sale and Purchase 

  a. In accordance with and subject to all the terms, covenants and conditions of this 
Agreement, Successor Agency agrees to sell to Purchaser and Purchaser agrees to purchase the 
Site for the Purchase Price. 

 b. The Purchase Price shall consist of the following: (i) $213,000.00, payable in 
cash, upon the Close of Escrow; and (ii) the payment of the Participation Component.  

c. For purposes of this Section 201, “arm’s length sale” shall mean a transaction in 
which Purchaser and the buyer act independently and have no relationship to each other, as 
reasonably determined by the Successor Agency Executive Director.  

d. For purposes of this Section 201, “gross sales price” shall mean all compensation 
payable to Purchaser for the sale, directly or indirectly, less costs of sale payable by Purchaser.  

e. Intentionally Omitted.  

f. Purchaser’s obligation to pay Successor Agency the Participation Component of 
the Purchase Price shall be set forth in the Payment Agreement, and shall be secured by the 
Successor Agency Deed of Trust, which shall be recorded against the Site at the Close of 
Escrow, as a lien that is junior and subordinate to any Permitted Deeds of Trust.  

SECTION 202  Escrow 

  a. Successor Agency agrees to open an escrow for conveyance of the Site with the 
Escrow Agent, as escrow agent, within the time provided therefore in the Schedule of 
Performance.  Successor Agency and Purchaser shall provide such escrow instructions consistent 
with this Agreement as shall be necessary.  The Escrow Agent hereby is empowered to act under 
such instructions, and upon indicating its acceptance thereof in writing, delivered to Successor 
Agency and to Purchaser within five (5) Business Days after opening of the escrow, the Escrow 
Agent shall carry out its duties as Escrow Agent hereunder. 

  b. Successor Agency and Purchaser shall execute and deliver to the Escrow Agent, 
as applicable, the documents and instruments described in paragraphs o. and p. of this Section 
202 (the “Closing Documents”). Upon delivery of the fully executed Closing Documents 
described in paragraph o. of this Section 202, to the Escrow Agent, the Escrow Agent shall 
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record the instruments described in paragraph o. of this Section 202 in accordance with these 
escrow instructions provided that title to the Site can be vested in Purchaser in accordance with 
the terms and provisions of this Agreement and all other conditions to the Closing have either 
been satisfied or waived in writing.  The Escrow Agent shall buy, affix and cancel any transfer 
stamps required by law.  Any insurance policies governing the Site are not to be transferred 
unless otherwise agreed in writing by the Parties.  

c. Purchaser shall also pay in escrow to the Escrow Agent the cash portion of the 
Purchase Price and the following fees, charges and costs promptly after the Escrow Agent has 
notified Purchaser of the amount of such fees, charges and costs, but not earlier than 3 days prior 
to the scheduled date for the conveyance of the Site nor later than one business day prior to such 
conveyance: 

1. One-half of the escrow fee; 

2. The premiums for the Purchaser’s Title Policy in excess of the cost of a 
standard form CLTA owner’s policy as set forth in Section 211 of this Agreement; and 

   3. Recording fees, if any. 

  d. [Intentionally Omitted]. 

  e. Successor Agency shall pay in escrow to the Escrow Agent the following fees, 
charges and costs promptly after the Escrow Agent has notified Successor Agency of the amount 
of such fees, charges and costs, but not earlier than 3 days prior to the scheduled date for the 
conveyance of the Site nor later than one business day prior to such conveyance: 

1. The portion of the Title Insurance premium described in Section 211.f. of 
this Agreement; 

2. One-half of the escrow fee; 

   3. Any State, County or City documentary stamps or transfer tax; 

4. Costs necessary to place the title to the Site in the condition for 
conveyance required by the provisions of this Agreement; and 

5. Ad valorem taxes and assessments, if any, upon the Site or upon this 
Agreement or any rights hereunder, prior to the conveyance of title of the Site to Purchaser. 

  f. Successor Agency shall timely and properly execute, acknowledge and deliver a 
Grant Deed conveying to Purchaser title to all the Parcels in the Site in accordance with the 
requirements of this Agreement, together with an estoppel certificate certifying that Purchaser 
has completed all acts (except payment of the Purchase Price), necessary to entitle Purchaser to 
such conveyance, if such be the fact, and all documentation and authorizations reasonably 
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required by Title Company to permit the issuance of title insurance, including, without 
limitation, a standard owner’s affidavit, an indemnity agreement and other documents 
customarily required by Title Company.  

  g. The Escrow Agent is authorized and directed to do all of the following: 

1. Record the Grant Deed and the other Closing Documents which are to be 
recorded pursuant to paragraph o. of this Section 202 in the Official Records of San Diego 
County, California, and deliver the conformed copies of such Grant Deed and documents, and 
the other (unrecorded) documents to the Parties entitled thereto in accordance with the terms and 
provisions of this Agreement. 

2. Pay, and charge Successor Agency and Purchaser, respectively, for any 
fees, charges and costs payable under this Section 202.  Before such payments are made, the 
Escrow Agent shall notify Successor Agency and Purchaser of the fees, charges and costs 
necessary to clear title and close the escrow in the form of a closing statement approved and 
executed by both Purchaser and Successor Agency (the “Settlement Statement”). 

3. Disburse funds in accordance with the Settlement Statement when the 
conditions of this escrow have been fulfilled by Successor Agency and Purchaser or waived in 
writing by the party benefitting therefrom.  The Purchase Price shall not be delivered by the 
Escrow Agent unless and until it has recorded the Grant Deed and the Title Company has issued 
or is irrevocably committed to issue Purchaser’s Title Insurance Policy. 

 h. All funds received in this escrow shall be deposited by the Escrow Agent in a 
fully government insured general escrow account with any state or national bank doing business 
in the State of California and reasonably approved by Purchaser and Successor Agency. 

  i. If this escrow is not in a condition to close by the time for conveyance set forth in 
the Schedule of Performance (as it may be amended or extended by the Parties from time to time 
in accordance with this Agreement), then either Party who then shall have fully performed the 
acts to be performed before the conveyance of title may, in writing, demand the return of its 
money, papers or documents from the Escrow Agent.  No demand for return shall be recognized 
until 10 days after the Escrow Agent (or the Party making such demand) shall have mailed 
copies of such demand to the other Party or Parties at the address of its principal place of 
business.  Objections, if any, shall be raised by written notice to the Escrow Agent and to the 
other party within the 10-day period, in which event the Escrow Agent is authorized to hold all 
money, papers and documents with respect to the Site until instructed by a mutual agreement of 
the Parties or, upon failure thereof, by a court of competent jurisdiction.  If no such demands are 
made, then the escrow shall be closed as soon as possible. 

  j. If objections are raised as above provided for, then the Escrow Agent shall not be 
obligated to return any such money, papers or documents except upon the written instructions of 
both Successor Agency and Purchaser, or until the party entitled thereto has been determined by 
a final decision of a court of competent jurisdiction.  If no such objections are made within said 
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10-day period, then the Escrow Agent shall immediately return the demanded money, papers or 
documents. 

  k. The Parties understand they may be required to execute additional forms required 
by the Escrow Agent (“General Instructions”).  In the event of a conflict between this Agreement 
and any such General Instructions, this Agreement shall control.  The Parties agree, however, 
that they would refuse to execute General Instructions which (i) purport to relieve the Escrow 
Agent of liability for negligence or intentional wrong-doing, (ii) excuse the Escrow Agent from 
strict compliance with each and all of the provisions of this document and the General 
Instructions or (iii) purport to authorize the Escrow Agent to follow the instructions or directive 
of any Person not a direct signatory party to this Agreement.  Any amendment to these escrow 
instructions shall be in writing and executed by both Successor Agency and Purchaser.  At the 
time of any amendment, the Escrow Agent shall agree to carry out its duties as Escrow Agent 
under such amendment. 

  l. Prorations 

1. General.  Rentals, revenues and other income, if any, from the Site, and 
operating expenses, if any, affecting the Site shall be prorated as of 11:59 P.M. on the day 
preceding the Close of Escrow as shown on the Settlement Statement.   

2. Taxes and Assessments.  Taxes and assessments shall be prorated as set 
forth in Section 212, below, as shown on the Settlement Statement.   

3. Operating Expenses.  Any other expenses incurred in operating the Site 
that Successor Agency customarily pays, and any other costs incurred in the ordinary course of 
business or the management and operation of the Site shall be prorated on an accrual basis.  
Successor Agency shall notify Purchaser in writing of such operating expenses and, at the option 
of Purchaser, shall cancel any and all related contracts and agreements that would be binding on 
the Site post-Closing.  Successor Agency shall pay all such expenses that accrue prior to the date 
of the Close of Escrow and all such expenses that Purchaser disapproved which accrue after the 
Close of Escrow.  To the extent any such expenses were approved by Purchaser prior to Closing 
and Purchaser assumes any related contracts and agreements at Closing, Purchaser shall pay such 
expenses accruing on the date of the Close of Escrow and thereafter during the period of 
Purchaser’s ownership of the Site. 

4. Method of Proration.  All prorations shall be made in accordance with 
customary practice in San Diego County, except as expressly provided herein.  Successor 
Agency and Purchaser agree to cause their accountants or agents to prepare a schedule of 
tentative prorations prior to the Closing Date and submit the same to Escrow Agent for inclusion 
on the Settlement Statement as required below.  Such prorations, if and to the extent known and 
agreed upon as of the Close of Escrow, shall be paid into escrow by the respective Parties as 
necessary and in accordance with the Settlement Statement.  A copy of the schedule of prorations 
as agreed upon by Successor Agency and Purchaser to be incorporated into the Settlement 
Statement shall be delivered to Escrow Agent at least 3 business days prior to the Closing Date.  
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With respect to any prorations not determined or not agreed upon as of the Close of Escrow, the 
Parties shall meet and confer in good faith after the Closing Date in an effort to reach mutual 
agreement as to the affected prorations within 60 days after the Closing Date (the “Final 
Reconciliation Date”).  Purchaser or Successor Agency, as appropriate, shall make a one-time 
adjustment payment promptly after the mutual agreement on prorations has been reached.  If the 
allocation of any prorations remains unresolved as of the Final Reconciliation Date, then the 
Parties shall submit the dispute to a nationally-recognized accounting firm which is neutral and 
disinterested in the matter, which shall render a conclusive determination to the Parties within 20 
days after the date of submittal of the dispute.  The Parties shall equally share the expenses of the 
accounting firm selected to resolve the dispute. 

  m. Successor Agency and Purchaser shall each pay their respective legal, 
professional and consultant fees relating to this transaction.  

  n. All communications from the Escrow Agent to Successor Agency or Purchaser 
shall be directed to the addresses set forth in Sections 106 and 107 of this Agreement, and in the 
manner set forth in Section 601 of this Agreement for notices between the Parties. 

 o. The following documents shall be recorded in the following order at the Close of 
Escrow at the Phase 1 Closing: 

1. The Map, if the Map has not already been recorded (to be recorded against 
the Site), and any other documents to be recorded, if any, to effectuate the 
vacation of the adjacent rights-of-way;  

2. The Grant Deed(s) for all of the Parcels; 

3. Agreement Containing Covenants (to be recorded against the Site); 

4. CC&Rs (to be recorded against the Site); 

5. Memorandum of Option (to be recorded against the Parcels constituting 
Property 2); 

6. Intentionally Omitted; 

7. Recordable Construction Loan documents; 

8. Successor Agency Deed of Trust (to be recorded against the Site); 

9. Subordination Agreement; and 

10. Such other instruments as the Parties may mutually agree to be recorded at 
the Close of Escrow. 

p. The following documents shall be recorded in the following order at the Phase 2 
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Closing: 

 1. Instrument Terminating Option, releasing the Parcels in Property 2 from 
the Option (to be recorded against all Parcels in Property 2); 

 2. Intentionally omitted; 

3. Recordable Construction Loan documents (to be recorded against Parcel 
Parcel “E” or Parcel “F” or Parcel “G” on Property 2, or all of the Parcels, 
as the case may be); and 

4. Subordination Agreement. 

The Parties shall each promptly deliver to Escrow Agent the items and funds to be delivered by 
them, when and as required in this Agreement. 

  SECTION 203  Conveyance of Title and Delivery of Possession 

  a. Subject to any mutually agreed upon extension of time, Successor Agency shall 
convey title to the Site to Purchaser on or before the Phase 1 Closing Date (so long as all 
conditions precedent have been satisfied or waived by the Party benefitting therefrom), or such 
later date mutually agreed to in writing by Successor Agency Executive Director and Purchaser 
and communicated in writing to the Escrow Agent. 

  b. Except as otherwise provided herein, possession of the Site shall be delivered to 
Purchaser at the Close of Escrow.  Purchaser shall accept title and possession to the Site upon the 
Close of Escrow subject only to the Approved Title Conditions. 

SECTION 204  Form of Deed 

  Successor Agency shall convey to Purchaser title to the Parcels in the condition provided 
in Section 205 of this Agreement by recordation of a Grant Deed, substantially in the form 
attached to this Agreement as Attachment No. 8. The Parties may elect to convey title to 
Property 1 and Property 2 by means of one or more Grant Deeds covering one or more Parcels in 
each Property. Upon reasonable request by Purchaser, the Successor Agency Executive Director 
shall make such non-material modifications to the form of the Grant Deed as the Successor 
Agency Executive Director may deem necessary or appropriate to carry out the purposes of this 
Agreement. 

SECTION 205  Condition of Title 

  a. Successor Agency shall convey to Purchaser fee simple title to the Site free and 
clear of all liens, encumbrances, assessments, easements, leases and taxes except the Approved 
Title Conditions.   

  b. Successor Agency has caused the Title Company to deliver to Purchaser a Second 
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Amended Preliminary Report dated September 5, 2013, as amended by that certain Supplemental 
Report dated September 23, 2013, (collectively, the “Title Report”) with respect to title to the 
Site, together with copies of the documents underlying the exceptions set forth in the Title 
Report. By executing this Agreement, Purchaser hereby approves the exceptions of record set 
forth in the Title Report, except for those disapproved title exceptions, if any, set forth in writing 
delivered to the Successor Agency Executive Director within one hundred twenty (120) days 
following the Effective Date. The Parties shall cooperate in good faith to cause the Title 
Company to remove from title any of the disapproved title exceptions prior to the Close of 
Escrow. 

c. Intentionally omitted.  

d. Intentionally omitted. 

e. The exceptions approved by Purchaser in Section 205.b, above, together with the 
covenants of the Grant Deed conveying the Site to Purchaser (which incorporates by reference 
the covenants contained in this Agreement, the Redevelopment Plan and the Agreement 
Containing Covenants), the documents to be recorded that are listed in paragraph o. of Section 
202 of this Agreement, and other documents expressly required or permitted to be recorded by 
this Agreement, which appear on the pro forma title policy for Purchaser’s Title Policy and are 
acceptable to Purchaser shall hereinafter collectively be referred to as the “Approved Title 
Conditions”.  Purchaser shall have the right to approve or disapprove any further exceptions 
(which are not created by Purchaser) reported by the Title Company.  Successor Agency shall 
not create and shall use its best efforts not to allow any new exceptions to title following the 
Effective Date. 

SECTION 206  Time and Place for Delivery of Deed 

Subject to any mutually agreed-upon extension of time, Successor Agency shall deposit 
the Grant Deed with the Escrow Agent at least one Business Day before the Phase 1 Closing 
Date. 

SECTION 207  Payment of Purchase Price and Recordation of Grant Deeds 

  Purchaser shall deposit the cash portion of the Purchase Price with the Escrow Agent at 
least one Business Day before the Close of Escrow, provided that Escrow Agent shall have 
notified Purchaser in writing that the Grant Deed(s) conveying the Site to Purchaser, properly 
executed and acknowledged by the Successor Agency Executive Director have been delivered to 
the Escrow Agent and that title is in condition to be conveyed in conformity with this 
Agreement.  The Escrow Agent shall record the documents and instruments listed in paragraph o. 
of Section 202, above, and deliver the Purchase Price to Successor Agency immediately 
following the delivery to Purchaser of the Purchaser’s Title Policy or confirmation that the Title 
Company is irrevocably committed to issue the Purchaser’s Title Policy and the recordation of 
the Grant Deed(s) in the Official Records. 
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SECTION 208  Conditions Precedent to Close of Escrow and Phase 1 Closing 

 The obligation of the Successor Agency to disburse the Initial Deposit of the Remaining 
Public Improvement Funds is not subject to the satisfaction of the conditions precedent to the 
Close of Escrow. The obligation of the Successor Agency to disburse the Remaining Public 
Improvement Funds (other than the Initial Deposit) is not subject to the satisfaction of the 
conditions precedent to the Close of Escrow but is subject to the satisfaction of the conditions 
precedent set forth in paragraph e. of Section 219 of this Agreement, below.  Subject to the 
notice and cure provisions of Sections 501 through 510, inclusive, of this Agreement and to the 
Force Majeure Delay provisions of Section 602 of this Agreement, the Successor Agency at its 
option may terminate this Agreement pursuant to Section 510 and not provide any part of the 
Public Subsidy if any of the applicable conditions precedent for the benefit of Successor Agency 
are not satisfied by the Purchaser or waived in writing by the Successor Agency within the time 
limits set forth in the Schedule of Performance. The Close of Escrow and the obligations of 
Successor Agency and Purchaser with respect to the purchase and conveyance of the Site 
hereunder are subject to the satisfaction or waiver by the Party benefitting therefrom prior to the 
Close of Escrow (unless otherwise provided), of the following conditions, and the obligations of 
the Parties with respect to such conditions are as follows in this Section 208. Until the 
satisfaction of all of the conditions set forth in this Section 208, Purchaser shall not have the right 
to transfer, assign, convey by deed or lease, record any deed of trust or other instrument on or 
otherwise encumber any portion of the Site or interest therein. Purchaser and Successor Agency 
shall use their commercially reasonable best efforts to cause all of the following conditions 
precedent to the Phase 1 Closing to be satisfied with due diligence, and in all events not later 
than eighteen (18) months after the Effective Date of this Agreement, and the Phase 1 Closing 
shall occur within thirty (30) days thereafter (the “Phase 1 Closing Date”). If Purchaser or 
Successor Agency is unable to satisfy any of such conditions precedent despite its good faith 
efforts, such Party will not be in default hereunder. The following shall be conditions precedent 
to the Phase 1 Closing and Close of Escrow: 

 a. Subdivision (benefits Purchaser and Successor Agency).  The Purchaser shall 
cause a Map creating legal parcels for the conveyance, financing and development of the Site in 
accordance with this Agreement, including Parcels “A”, “B”, “C”, “D”, “E”, “F” and “G”, to be 
duly approved and recorded in the Official Records in accordance with all applicable 
governmental requirements. Notwithstanding anything to the contrary contained herein, the 
Phase 1 Closing shall not occur until such Map is recorded, and the recording of such Map shall 
be a non-waivable condition precedent to the Phase 1 Closing. 

  b. Final Construction Drawings (benefits Successor Agency).  Purchaser shall have 
submitted and Successor Agency Executive Director shall have approved the Final Construction 
Drawings.  

 c. Project Budget (benefits Successor Agency).  Purchaser shall have delivered to 
Successor Agency, and the Successor Agency Executive Director shall have approved, which 
approval shall not be unreasonably withheld, conditioned or delayed, a final Project Budget or 
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any revisions to the Project Budget, and a Method of Financing, demonstrating to the reasonable 
satisfaction of the Successor Agency Executive Director the availability of sufficient funds to 
pay all Acquisition and Development Costs.  

d. Construction Contract (benefits Successor Agency).  Purchaser shall have 
delivered to Successor Agency, and the Successor Agency Executive Director shall have 
approved (which approval shall not be unreasonably withheld, conditioned or delayed), one or 
more construction contracts, covering all Phase 1 construction (other than the Public 
Improvements) required by this Agreement and the approved Final Construction Drawings, in an 
amount that is consistent with the final Successor Agency-approved Project Budget, together 
with a construction schedule showing a detailed trade-by-trade breakdown of the estimated 
periods of commencement and completion of construction and complete fixturization of the 
development of Phase 1 of the Project, demonstrating that construction of Phase 1 will be 
commenced within thirty (30) days after the Phase 1 Closing and completed  (subject to Force 
Majeure Delay) within the time provided in the Schedule of Performance, and such contract(s) 
shall have been executed by each of the parties thereto. Successor Agency’s review and approval 
of the construction contract pursuant to this Section shall be limited to determining if it: (i) 
provides for the performance of the construction work in accordance with all Entitlements and 
approved Final Construction Drawings; (ii) provides for costs of construction within the final 
Successor Agency-approved Project Budget; and (iii) otherwise complies with the terms of this 
Agreement, including but not limited to insurance, bonding, disbursement procedures and similar 
matters, and shall be for the benefit of the Successor Agency alone, and no one shall be entitled 
to rely on such review or approval for any purpose whatsoever. By approving the construction 
contract, Successor Agency makes no representation or warranty, express or implied, regarding 
the construction contract, the contractor, the work to be performed or any other matter.  

 e. Public Improvement Contract (benefits Successor Agency). Purchaser shall have 
delivered to Successor Agency, and the Successor Agency Executive Director shall have 
approved (which approval shall not be unreasonably withheld, conditioned or delayed), one or 
more construction contracts, covering all of the Public Improvements to be constructed by 
Purchaser (unless deferred to Phase 2), required by this Agreement and the approved Final 
Construction Drawings, in an amount that is consistent with the final Successor Agency-
approved Public Improvement Budget, together with a construction schedule showing a detailed 
trade-by-trade breakdown of the estimated periods of commencement and completion of 
construction of the Public Improvements, demonstrating that construction of the Public 
Improvements will be commenced within thirty (30) days after the deposit of the Remaining 
Public Improvement Funds (other than the Initial Deposit) into escrow, and completed (subject to 
Force Majeure Delay) within the time approved in writing by the Successor Agency Executive 
Director prior to disbursement of funds, and such contract shall have been executed by each of 
the parties thereto. The Public Improvement Contract shall include a provision giving to the 
Successor Agency the right but not the obligation to assume Purchaser’s rights and obligations 
under the Public Improvement Contract in the event Purchaser abandons the Public Improvement 
work, or ceases to perform its obligations under the Public Improvement Disbursement 
Agreement or this Agreement. Successor Agency’s review and approval of the construction 
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contract pursuant to this Section shall be limited to determining if it: (i) provides for the 
performance of the construction work in accordance with all Entitlements and approved 
construction drawings; (ii) provides for costs of construction within the final Successor Agency-
approved Public Improvement Budget; (iii) complies with applicable State prevailing wage 
requirements; (iv) is with a contractor or contracting firm that is licensed in the State of 
California, is not an Affiliate of Purchaser, has demonstrated experience in completing similar 
public works projects and is otherwise reasonably acceptable to Successor Agency; and (v) 
otherwise complies with the terms of this Agreement, including but not limited to the 
requirements of this paragraph, insurance, bonding, disbursement procedures and similar matters, 
and shall be for the benefit of Successor Agency alone, and no one shall be entitled to rely on 
such review or approval for any purpose whatsoever. By approving the construction contract, 
Successor Agency makes no representation or warranty, express or implied, regarding the 
construction contract, the contractor, the work to be performed or any other matter.  

f. Evidence of Financing (benefits Successor Agency).  Purchaser shall have 
submitted and the Successor Agency Executive Director shall have approved evidence relating to 
all Sources of Financing relating to Phase 1, and all documents required to be executed in 
connection with such financing shall have been duly executed, acknowledged and delivered. 
Such evidence shall include:  

 (1) a copy of all Construction Loan documents relating to the Phase 1 
Improvements, certified by Purchaser, to be a true and correct copy or copies thereof;  and 

 (2) evidence of immediately available funds in a construction escrow 
account for the Project in the total amount (beyond (i) those to be loaned pursuant to the 
Construction Loan, and (ii) those to be provided by Successor Agency, necessary to finance the 
construction of Phase 1 to Completion, including the Public Improvements (that have not been 
deferred to Phase 2) and the Private Improvements, in accordance with a Project Budget 
approved, in writing, by the Successor Agency.  

Successor Agency shall cooperate reasonably with Purchaser in Purchaser’s efforts to obtain 
financing, including, without limitation, executing commercially reasonable documentation 
consistent with this Agreement relating to the lender’s rights in the event of default by Purchaser. 
Successor Agency shall promptly and diligently respond to any request from a lender and shall 
not unreasonably withhold its approval of any request for execution or cooperation from a lender 
that does not materially modify the provisions of this Agreement or is not inconsistent with this 
Agreement. 

 g. Evidence of Property 1 Tenant Commitments (benefits Successor Agency). 
Purchaser shall have submitted and the Successor Agency Executive Director shall have 
reasonably approved evidence of binding commitments (subject to commercially customary 
conditions) from (i) a grocery store or supermarket reasonably acceptable to the Successor 
Agency Executive Director on Parcel “A”; and (ii) retail tenants committing to lease not less 
than 5,000 square feet, in any combination of the buildings to be constructed on Building Pads 
“B”, “C” and “D”. The Successor Agency Executive Director’s review shall be limited to 
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confirming that such leases are not inconsistent with this Agreement. 

h. Insurance (benefits Successor Agency).  Purchaser shall have submitted to 
Successor Agency, and the Successor Agency Executive Director shall have approved (which 
approval shall not be unreasonably withheld, conditioned or delayed), evidence of the Insurance 
Policies required by this Agreement, naming as additional insureds the following: 

  “The Imperial Beach Redevelopment Agency Successor Agency, the City of 
Imperial Beach, and their respective elected officials, officers, officials, 
employees, attorneys, contractors and agents.” 

  i. CC&Rs (benefits Successor Agency and Purchaser).  Purchaser shall have 
submitted to Successor Agency, and the Successor Agency Executive Director shall have 
approved, which approval shall not be unreasonably withheld, conditioned or delayed, the 
CC&Rs, and such CC&Rs shall have been executed by each of the parties thereto. The Successor 
Agency Executive Director’s review shall be limited to confirming that the CC&Rs are not 
inconsistent with this Agreement. 

j. Intentionally Omitted. 

k. Intentionally Omitted. 

l. Permits (benefits Successor Agency and Purchaser).  Purchaser shall not be 
required to obtain Building Permits prior to the Close of Escrow, but the following shall be a 
condition precedent to the Phase 1 Closing: (1) Purchaser shall have delivered to Successor 
Agency the list of permits required for grading and the construction of the Phase 1 
Improvements; (2) Purchaser shall have obtained all applicable plan check approvals for the 
Phase 1 Improvements; (3) Purchaser shall have obtained all applicable variances (if any) and 
Entitlements for the issuance of such Permits; (4) all conditions for the issuance of all such 
Building Permits have been satisfied (with the exception of payment of Permit fees, which 
payment is provided for in the approved Project Budget and the Construction Loan or other 
funds to be made available to Purchaser at the Phase 1 Closing); (5) there are no changes (other 
than changes approved by the Successor Agency Executive Director) to the Construction 
Drawings approved by the Successor Agency Executive Director in accordance with paragraph 
b. of this Section 208 between the time of Successor Agency Executive Director’s approval and 
the time of issuance of the Building Permits other than minor changes required by the Successor 
Agency’s Building Department in connection with the plan check approvals for the Phase 1 
Improvements; and (6) in any event, the Building Permits are issued not later than ten (10) 
Business Days after the Phase 1 Closing, which the Successor Agency Executive Director may 
extend, but in no event later than thirty days after the Phase 1 Closing.   

 m. No Challenges (benefits Purchaser and Successor Agency).  With regard to the 
Entitlements and all permits required for grading and the construction of the Phase 1 
Improvements, all administrative appeals periods shall have expired; with regard to compliance 
with CEQA (as required), the statutes of limitation therefor shall have expired; and with regard 
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to each, no unresolved challenge thereto shall be in existence. 

  n. Joint Supplemental Instructions (benefits Purchaser and Successor Agency).  
Successor Agency and Purchaser counsel/special counsel shall have prepared such joint 
supplemental instructions for the Title Company as may be necessary to close the transaction 
contemplated herein. 

o. Closing Certificate (benefits Purchaser).  Successor Agency shall have submitted 
to Purchaser a certificate stating that all conditions precedent to the Phase 1 Closing have been 
satisfied or waived, if such be the case. 

p. Documents (benefits Purchaser and Successor Agency, as applicable).  Successor 
Agency, Purchaser and other parties, as appropriate, shall have executed and delivered to the 
Escrow Agent in recordable form as necessary the documents and instruments listed in paragraph 
o. of Section 202 of this Agreement and the following non-recordable documents:  

(1) Payment Agreement (to be executed by Purchaser and Successor Agency); 

(2) Environmental Indemnity (to be executed by Purchaser); 

(3) Option Agreement (to be executed by Purchaser and Successor Agency); 

(4) If not already executed, the Public Improvement Disbursement Agreement 
(to be executed by Purchaser, Successor Agency and Escrow Agent); 

(5) Intentionally Omitted;  and 

(6) Such other documents as the Parties may request to be delivered through 
Escrow. 

q. Representations, Warranties and Covenants (benefits Successor Agency).  
Purchaser shall have duly performed each and every obligation to be performed by Purchaser 
hereunder to be performed prior to the Phase 1 Closing and Purchaser’s representations, 
warranties and covenants set forth in this Agreement shall be true and correct as of the date of 
the Phase 1 Closing. 

  r. Covenants of Successor Agency (benefits Purchaser).  Successor Agency shall 
have duly performed each and every obligation to be performed by Successor Agency hereunder 
to be performed prior to the Phase 1 Closing and Successor Agency’s representations, warranties 
and covenants set forth in this Agreement shall be true and correct as of the date of the Phase 1 
Closing. 

s. Deliveries (benefits Successor Agency).  Purchaser shall have delivered the items 
to be delivered by Purchaser prior to the Phase 1 Closing, when and as required in this 
Agreement. 
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 t. Deliveries (benefits Purchaser).  Successor Agency shall have delivered the items 
and funds to be delivered by Successor Agency prior to the Phase 1 Closing, when and as 
required in this Agreement. 

u. Intentionally omitted. 

v. Condition of Site (benefits Purchaser).  Successor Agency shall have completed 
all demolition on the Site as provided in Section 216.f. of this Agreement. 

 
w. No Impeding Litigation (benefits Purchaser and Successor Agency).  With regard 

to this Agreement and the transactions contemplated hereunder, no unresolved challenge thereto 
that would impede the timely development of the Project shall be in existence. 

 
x. No default (benefits Successor Agency). Purchaser shall not be in default of this 

Agreement. 
 
y. No default (benefits Purchaser). Successor Agency shall not be in default of this 

Agreement. 

z. Feasibility (benefits Purchaser). Purchaser has not provided written notice to the 
Successor Agency that Purchaser has determined, in Purchaser’s sole good faith discretion, that 
the Project is not financially feasible, due to any of the following: (i) intentionally omitted; (ii) 
Purchaser has failed, despite commercially reasonable efforts, to obtain financing for the 
development of the Project on terms reasonably satisfactory to Purchaser; or (iii) the costs of 
developing the Project or of completing the Public Improvements are materially different than 
those anticipated by Purchaser as of the Effective Date (including, without limitation, any 
variance of more than ten percent (10%) from the amounts reflected on the table attached to this 
Agreement as Attachment No. 6); or (iv) there is litigation pending or legislation pending or 
adopted which, in Purchaser’s reasonable determination, makes it infeasible to obtain financing 
for the development of the Project on commercially reasonable terms or will make it reasonably 
likely that the Successor Agency will not, or will not be able to, satisfy its obligations hereunder. 

aa. Feasibility (benefits Successor Agency). Subject to the liquidated damages 
provision set forth in Section 512 of this Agreement, Successor Agency has not provided written 
notice to the Purchaser prior to February 1, 2014, that the Successor Agency has determined, in 
Successor Agency’s sole and absolute discretion, exercised in good faith, that the Project is not 
feasible, due to changes in circumstances since the Effective Date that have caused a legal or 
financial impediment to the performance by Successor Agency of any of its obligations 
hereunder.  

bb. Purchaser’s Title Policy (benefits Purchaser).  Title Company shall be irrevocably 
committed to issue the Purchaser’s Title Policy to Purchaser, as provided in this Agreement. 

  cc. Purchaser Formation Documents (benefits Successor Agency).  Except as 
otherwise provided below, Purchaser shall have delivered documentation relating to the 
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corporate, partnership, limited liability or other similar status of Purchaser, as the case may be 
(and if Purchaser is a limited partnership, its general partners, and if Purchaser is a limited 
liability company, its manager), including, without limitation and as applicable:  limited 
partnership agreement and any amendments thereto, articles of incorporation, State of California 
Limited Liability Company Articles of Organization (LLC-1), Statement of Information and 
Operating Agreement (including any amendments thereto), copies of all resolutions or other 
necessary actions taken by such entity to authorize the execution of this Agreement and related 
documents, a certificate of status issued by the California Secretary of State and a copy of any 
Fictitious Business Name Statement, if any, as published and filed with the Clerk of San Diego 
County.  If requested by Successor Agency, then Purchaser shall provide to Successor Agency 
the operating agreement of Purchaser (or the portions thereof evidencing authority).  In addition, 
if requested by Successor Agency, then Purchaser shall provide to Successor Agency formation 
and good standing certificates filed with, or issued by, the State of California for Purchaser’s 
manager or general partner, as the case may be, but shall not provide any other formation 
documents which are not of public record (such as, for example, operating agreements or 
bylaws) for such entity.  Successor Agency shall keep such documents strictly confidential and 
shall not disclose the contents of such documents except to the extent that such documents are 
part of the public record or such disclosure is otherwise required under applicable law.  
Moreover, Successor Agency agrees that Purchaser may redact the financial details of any such 
information prior to any such disclosure. 

 dd. Joint Supplemental Escrow Instructions (benefits Purchaser and Successor 
Agency).  Successor Agency and Purchaser counsel/special counsel shall have prepared such 
joint supplemental instructions for the Escrow Agent as may be necessary to close the transaction 
contemplated herein. 

  
  ee. Closing Certificate (benefits Purchaser).  Successor Agency shall have submitted 
to Escrow Agent a certificate stating that all conditions precedent to the recording of documents 
and the Close of Escrow have been satisfied or waived, if such be the case. 

  ff. Representations, Warranties and Covenants (benefits Successor Agency).  
Purchaser shall have duly performed (or Successor Agency will have waived) each and every 
obligation to be performed by Purchaser hereunder to be performed prior to the Close of Escrow 
and Purchaser’s representations, warranties and covenants set forth in this Agreement shall be 
true and correct as of the date of the Close of Escrow. 

  gg. Covenants of Successor Agency (benefits Purchaser).  Successor Agency shall 
have duly performed (or Purchaser will have waived) each and every obligation to be performed 
by Successor Agency hereunder to be performed prior to the Close of Escrow and Successor 
Agency’s representations, warranties and covenants set forth in this Agreement shall be true and 
correct as of the date of the Close of Escrow in all material respects. 

hh. Deliveries (benefits Successor Agency).  Purchaser shall have deposited into 
escrow the cash portion of the Purchase Price, and delivered the items and funds to be delivered 
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by Purchaser prior to the Closing, when and as required in this Agreement. 

 ii. Deliveries (benefits Purchaser).  Successor Agency shall have delivered the items 
and funds to be delivered by Successor Agency prior to the Closing, when and as required in this 
Agreement. 

jj. No Impeding Litigation (benefits Purchaser and Successor Agency).  With regard 
to this Agreement and the transactions contemplated hereunder, no unresolved challenge thereto 
that would impede the timely development of the Project shall be in existence. 

kk. No default (benefits Successor Agency). Purchaser shall not be in default of this 
Agreement. 

ll. No default (benefits Purchaser). Successor Agency shall not be in default of this 
Agreement. 

SECTION 209  Failure of Conditions to Close of Escrow 

  a. Termination. In the event that any of the conditions precedent to the Close of 
Escrow are not timely satisfied or waived, for a reason other than the default of Successor 
Agency or Purchaser, the following shall apply: 

1. Either Party shall have the right to terminate this Agreement, the escrow 
and the rights and obligations of Successor Agency and Purchaser hereunder to the extent that 
such Party is intended to be benefited by the applicable condition precedent; 

2. If this Agreement is terminated as provided herein, then Escrow Agent is 
hereby instructed to promptly return to Purchaser and Successor Agency all funds, if any, and 
documents deposited by them, respectively, into escrow which are held by Escrow Agent on the 
date of said termination (less, in the case of the Party otherwise entitled to such funds, however, 
the amount of any cancellation charges required to be paid by such Party under Section 209.b. of 
this Agreement, below); and 

3. If this Agreement is terminated as provided herein, then neither Party shall 
have any further rights or obligations hereunder except those that survive termination of this 
Agreement as expressly provided herein. 

  b. Cancellation Fees and Expenses.  In the event that the escrow terminates in 
accordance with Section 209.a. of this Agreement, above, the cancellation charges, if any, 
required to be paid by and to Escrow Agent and the Title Company shall be borne equally by 
Purchaser and the Successor Agency and all other charges shall be borne by the Party incurring 
same. 
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  SECTION 210  Disbursements and Other Actions to be taken by Escrow Agent.   

At the Close of Escrow, Escrow Agent shall promptly undertake all of the following in 
the manner hereinbelow indicated: 

a. Cause the documents to be recorded that are listed in paragraph o. of Section 202 
of this Agreement (documents numbered 1-10), and any other documents which the Parties may 
mutually direct, to be recorded in the Official Records, and obtain conformed copies thereof for 
distribution to Successor Agency and Purchaser. 

b. Disburse the cash portion of the Purchase Price to Successor Agency, and deliver 
the fully executed Payment Agreement to the Successor Agency. 

c. Distribute to the Successor Agency and Purchaser executed copies of the non-
recorded documents listed in paragraph p. of Section 208 of this Agreement (documents 
numbered 1-6). 

d. Direct the Title Company to issue the Purchaser’s Title Policy to Purchaser and 
deliver the original thereof to Purchaser within two weeks after the Closing. 

e. Prepare and distribute to Purchaser and Successor Agency each, copies of both 
Parties’ escrow closing statements and a complete copy of all documents handled by escrow. 

Escrow Agent agrees that release of funds to Successor Agency shall irrevocably commit 
Escrow Agent, on behalf of Title Company, to issue Purchaser’s Title Policy in accordance with 
this Agreement. 

B   SECTION 211   Title Insurance 

a. Concurrently with the recordation of the Grant Deed, Title Company shall provide 
and deliver to Purchaser an owner’s policy of Title Insurance, issued by the Title Company, 
insuring that the fee interest of the Site is vested in Purchaser in the condition required by 
Section 205 of this Agreement, together with any endorsements as the Purchaser may reasonably 
request (“Purchaser’s Title Policy”).  The Title Company shall provide Successor Agency and 
Purchaser with a copy of the Purchaser’s Title Policy.  The Purchaser’s Title Policy shall be in 
such reasonable amount as the Purchaser may request, subject to the approval of the Successor 
Agency Executive Director.  If Title Company is unable or unwilling to deliver the Purchaser’s 
Title Policy consistent with the provisions of this Agreement, then in addition to any other rights 
or remedies of Purchaser, Purchaser may terminate this Agreement pursuant to Section 509. 

b. Successor Agency shall pay only the premium for a standard form CLTA owner’s 
policy. Any extended coverage and endorsements requested by Purchaser shall be at no cost or 
expense to Successor Agency. 
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  SECTION 212  Taxes and Assessments   

Ad valorem taxes and assessments, if any, on the Site, and taxes upon this Agreement or 
any rights hereunder, levied, assessed or imposed for any period, commencing prior to 
conveyance of title of the Site to Purchaser, shall be borne by Successor Agency.  All ad valorem 
taxes and assessments levied or imposed for any period commencing after conveyance of title of 
the Site to Purchaser shall be paid (as between Successor Agency and Purchaser) by Purchaser.  
Purchaser’s and Successor Agency’s obligations under this Section 212 shall survive the 
termination of this Agreement and shall continue to remain in effect after any or all of the 
following events:  Closing, Completion and recordation of the Release of Construction 
Covenants. 

25BSECTION 213  Contests  

a.  Absent manifest error, Purchaser shall refrain from appealing, challenging or 
contesting in any manner the validity or amount of any tax assessment, encumbrance or lien on 
the Site; provided, however, that such prohibition shall not apply to an appeal, challenge or 
contesting of the erroneous assessment for property tax purposes of the Site, and further provided 
that Purchaser shall not be prohibited  from appealing, challenging or contesting any increases in 
assessment of the Site for property tax purposes over and above the current 2% per annum 
permitted amount.  

 b.  Purchaser agrees that any such permitted proceedings shall be begun without 
undue delay after any contested item is imposed and shall be prosecuted to final adjudication 
with reasonable dispatch.  Purchaser shall give Successor Agency prompt notice in writing of 
any such contest at least ten (10) days before filing any contests. Purchaser may only exercise its 
right to contest an imposition hereunder if the subject legal proceedings shall operate to prevent 
the collection of the imposition so contested, or the sale of the Site, or any part thereof, to satisfy 
the same, and only if Purchaser shall, prior to the date such imposition is due and payable, have 
given such reasonable security as may be required by Successor Agency from time to time in 
order to insure the payment of such imposition to prevent any sale, foreclosure or forfeiture of 
the Site, or any part thereof, by reason of such nonpayment.  In the event of any such contest and 
the final determination thereof adversely to Purchaser, Purchaser shall, before any fine, interest, 
penalty or cost may be added to this Agreement for nonpayment thereof, pay fully and discharge 
the amounts involved in or affected by such contest, together with any penalties, fines, interest, 
costs and expenses that may have accrued thereon or that may result from any such contest by 
Purchaser and, after such payment and discharge by Purchaser, Successor Agency will promptly 
return to Purchaser such security as Successor Agency shall have received in connection with 
such contest. 

 c. Successor Agency shall cooperate reasonably in any such contest permitted by 
this Section 213, and shall execute any documents or pleadings reasonably required for such 
purpose.  Any such proceedings to contest the validity or amount of Imposition or to recover 
back any Imposition paid by Purchaser shall be prosecuted by Purchaser at Purchaser’s sole cost 
and expense; and Purchaser shall indemnify and save harmless Successor Agency (as a Party to 
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this Agreement) against any and all loss, cost or expense of any kind, including, but not limited 
to, reasonable attorneys’ fees and expenses, which may be imposed upon or incurred by 
Successor Agency (as a Party to this Agreement) in connection therewith. 

 SECTION 214  Occupants of the Site 

Title to the Site shall be conveyed free of any possession or right of possession except 
that of Purchaser, unless waived by Purchaser in writing.  

 SECTION 215  Land Use Requirements for the Site 

 a. Entitlements. It shall be a condition of the Close of Escrow that Purchaser obtain 
all Entitlements and permits (other than ministerial permits, such as Building Permits, which are 
not required to be obtained prior to the Close of Escrow, subject to paragraph l. of Section 208 of 
this Agreement) necessary for the construction of the Phase 1 Improvements. Purchaser shall 
promptly and in good faith apply for, and diligently pursue obtaining the Entitlements.  Without 
limiting Purchaser’s obligations under this Section 215.a., Purchaser’s failure to obtain the 
Entitlements shall not be an event of default hereunder, provided that Purchaser promptly applied 
in good faith for, and diligently pursued obtaining the Entitlements (or caused others to do so on 
Purchaser’s behalf).  Successor Agency shall have no responsibility to verify that zoning of the 
Site and all applicable City land use requirements will be, at the applicable Closing, such as to 
permit development of the Site and construction of the Improvements and the use, operation and 
maintenance of such Improvements in accordance with the provisions of this Agreement.  
Nothing contained herein shall be deemed to entitle Purchaser to any City permit or other City 
approval necessary for the development of the Site, or waive any applicable City requirements 
relating thereto.  This Agreement does not (i) grant any Entitlement to Purchaser; (ii) supersede, 
nullify or amend any condition which may be imposed by City in connection with approval of 
the development described herein; (iii) guarantee to Purchaser or any other party any profits from 
the development of the Site; or (iv) amend any City laws, codes or rules.  This is not a 
Development Agreement as provided in California Government Code Section 65864.  Purchaser 
shall comply with all applicable conditions of approval required by City.  Without cost to 
Successor Agency, Successor Agency shall reasonably cooperate and provide appropriate 
technical assistance to Purchaser, as necessary, in connection with Purchaser’s obtaining all 
necessary Entitlements and permits for the construction of the Improvements.  

  b. Indemnification. To the extent permitted by law, Purchaser shall protect, defend, 
indemnify and hold Successor Agency, City, and each of their respective elected officials, 
officers, representatives, agents, employees, contractors and attorneys (Successor Agency, City, 
and each of their respective elected officials, officers, representatives, agents, employees, 
contractors and attorneys may be collectively referred to herein as the “Indemnified Parties”) 
harmless from and against any and all claims asserted or liability established for damages or 
injuries to any person or property, including injury to Purchaser’s officers, employees, invitees, 
guests, agents or contractors, which arise out of or are in any manner directly connected with any 
work or activity performed by or on behalf of Purchaser, its officers, employees, invitees, guests, 
agents and contractors pursuant to the Entitlements and permits obtained pursuant to Section 
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215.a. of this Agreement, above, and all expenses of investigating and defending against same, 
including, without limitation, attorneys’ fees and costs. If the Successor Agency, in good faith, 
determines that its interests are not adequately protected by being provided a defense by 
Purchaser, Successor Agency (and the other Indemnified Parties) may, at its election, conduct the 
defense or participate in the defense of any claim related in any way to this indemnification. If 
the Successor Agency, on behalf of the Indemnified Parties, makes the foregoing election to 
conduct its own defense or obtain independent legal counsel in defense of any claim related to 
this indemnification, then Purchaser shall pay all of the costs related thereto, including, without 
limitation, reasonable attorneys’ fees and costs. The foregoing defense, indemnification and hold 
harmless obligations shall not apply to the proportional extent that the matter giving rise to such 
claims, liability, damages or injuries is due to the negligence or willful misconduct of Successor 
Agency (or any of the Indemnified Parties), but shall survive the termination of this Agreement 
and shall continue to remain in effect after any or all of the following events:  Closing, 
Completion and recordation of any Release of Construction Covenants.  

 c. Police Power. Purchaser acknowledges that the Successor Agency is a Party to 
this Agreement only in its capacity as the assignee of the former Imperial Beach Redevelopment 
Agency. Nothing contained in this Agreement shall be deemed to limit, restrict, amend or 
modify, nor to constitute a waiver or release of any ordinances, notices, orders, rules, regulations 
or requirements (now or hereafter enacted or adopted, and/or as amended from time to time) of 
the City, its departments, commissions, agencies or boards and the officers thereof, including 
without limitation any redevelopment plan or general plan or any zoning ordinances, or any of 
the City’s duties, obligations, rights or remedies thereunder or pursuant thereto or the general 
police powers, rights, privileges and discretion of the City in the furtherance of the public health, 
welfare and safety of the inhabitants thereof, including, without limitation, the right under law to 
make and implement independent judgments, decisions and/or acts with respect to planning, 
development and/or redevelopment matters (including, without limitation, approval or 
disapproval of plans and/or issuance or withholding of entitlements or building permits) whether 
or not consistent with the provisions of this Agreement, any attachments to this Agreement or 
documents contemplated by this Agreement (collectively, the “City Rules and Powers”). In the 
event of any conflict, inconsistency or contradiction between any terms or provisions of this 
Agreement, any attachments to this Agreement or documents contemplated by this Agreement, 
on the one hand, and any such City Rules and Powers, on the other hand, the City Rules and 
Powers shall prevail and govern in each case. In addition, nothing herein shall require the City to 
reach a particular result in any matter that requires a public hearing or the exercise of future 
discretion as specified herein. This Section shall be interpreted for the benefit of the City. 

  SECTION 216  Condition of Site 

a. Purchaser’s Site Investigation 

1. “Hazardous Substance,” as used in this Agreement means any substance, 
material or waste which is or becomes regulated by the United States government, the State of 
California, or any local or other governmental authority, including, without limitation, any 
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material, substance or waste which is (i) defined as a “hazardous waste,” “acutely hazardous 
waste,” “restricted hazardous waste,” or “extremely hazardous waste” under Sections 25115, 
25117 or 25122.7, or listed pursuant to Section 25140, of the California Health and Safety Code; 
(ii) defined as a “hazardous substance” under Section 25316 of the California Health and Safety 
Code; (iii) defined as a “hazardous material,” “hazardous substance,” or “hazardous waste” 
under Section 25501 of the California Health and Safety Code; (iv) defined as a “hazardous 
substance” under Section 25281 of the California Health and Safety Code; (v) petroleum; (vi) 
asbestos; (vii) a polychlorinated biphenyl; (viii) listed under Article 9 or defined as “hazardous” 
or “extremely hazardous” pursuant to Article 11 of Title 22 of the California Code of 
Regulations, Chapter 20; (ix) designated as a “hazardous substance” pursuant to Section 311 of 
the Clean Water Act (33 U.S.C. Section 1317); (x) defined as a “hazardous waste” pursuant to 
Section 1004 of the Resource Conservation and Recovery Act (42 U.S.C. Section 6903); (xi) 
defined as a “hazardous substance” pursuant to Section 101 of the Comprehensive 
Environmental Response, Compensation and Liability Act (42 U.S.C. Section 9601); or (xii) any 
other substance, whether in the form of a solid, liquid, gas or any other form whatsoever, which 
by any governmental requirements either requires special handling in its use, transportation, 
generation, collection, storage, treatment or disposal, or is defined as “hazardous” or is harmful 
to the environment or capable of posing a risk of injury to public health and safety.  “Hazardous 
Substances” do not include materials customarily used in the construction, development, 
operation or maintenance of real estate, provided such substances are used in accordance with all 
laws. 

2. Successor Agency makes no representation or warranty, express or 
implied, regarding any conditions of the Site, except that Successor Agency represents and 
warrants to Purchaser that Successor Agency has disclosed and provided to Purchaser all 
information in Successor Agency’s possession or known to Successor Agency relating thereto; 
including true, correct and complete copies of studies, reports, investigations and contracts; and 
other obligations concerning or related to the Site which are in Successor Agency’s possession or 
which are known by and available to Successor Agency, including, without limitation, 
correspondence, studies, reports and investigations concerning the Site’s environmental 
condition and the presence or absence of Hazardous Substances in, on or under the Site and its 
compliance with environmental laws. Notwithstanding anything to the contrary contained herein, 
Successor Agency shall indemnify, defend and hold Purchaser (and any Assignee(s)) harmless 
from and against any action, claim, demand, expense, or liability arising out of the presence of 
Hazardous Substances in, on or under the Site and its compliance with environmental laws if 
such presence or any non-compliance with environmental laws is the result of any act or 
omission by Successor Agency or any of its employees, agents, or contractors first occurring 
after the Effective Date. 

   3. It shall be the sole responsibility of Purchaser, at Purchaser’s sole cost and 
expense, to investigate and determine all conditions of the Site and its suitability for the use to 
which the Site is to be put in accordance with this Agreement.  Purchaser shall have the right, at 
its own expense, and in consultation with Successor Agency, to employ a qualified soils 
engineer, geologist and/or environmental consultant (collectively, “Consultant”) for the purpose 
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of investigating the soil and water condition of the Site, and the suitability of the Site for 
economically feasible development thereon by Purchaser in accordance with this Agreement.  
Purchaser shall also provide Successor Agency with the name(s) of the Consultant.  Upon 
Consultant’s completion of the work, a copy of the Consultant’s written report(s) shall be 
delivered to Successor Agency; provided, however, that Purchaser makes no representation or 
warranty regarding such reports, and it shall have no liability whatsoever for any errors or 
omissions contained therein.  Purchaser shall have the right, not later than June 1, 2014, to 
terminate this Agreement if Purchaser determines, on the basis of the report or any of the due 
diligence performed by Purchaser, that the environmental condition on the Site is not suitable for 
the economically feasible development of the Site as contemplated herein.  If Purchaser does not 
terminate this Agreement by written notice to Successor Agency on or before June 1, 2014, then 
this condition shall be deemed waived. 

   4. If Purchaser does not terminate this Agreement and acquires title to the 
Site, but the conditions of the Site are not in all respects entirely suitable for the use or uses to 
which the Site will be put under the terms of this Agreement, then it is the sole responsibility and 
obligation of Purchaser without cost or expense to the Successor Agency (subject to the terms of 
paragraph b. of this Section 216), to take such action as may be necessary to place the Site in all 
material respects in a condition suitable for its development and use in accordance with this 
Agreement. 

  b. Remediation Costs.  In the event Purchaser incurs any costs to remove or 
remediate any Hazardous Substances from the Site (“Remediation Costs”), the Successor 
Agency shall not have any responsibility to pay for Remediation Costs, including those arising 
from Pre-existing Site Conditions, except for those arising from the negligence or willful 
misconduct of Successor Agency or any of its employees, agents or contractors, if any. 

c. Conveyance of Site.  The Site shall be conveyed to Purchaser in an “as is” 
physical condition, with no warranty, express or implied by the Successor Agency as to the 
presence of Hazardous Substances, or the condition of the soil (or water), its geology or the 
presence of known or unknown seismic faults.    

d. Waiver and Release. Subject to paragraphs a. and b. of this Section 216, from and 
after the Effective Date of this Agreement, Purchaser hereby waives, releases and discharges the 
Successor Agency, the City, and their respective elected officials, officers, representatives, 
agents, employees, contractors and attorneys, from any and all present and future claims, 
demands, suits, legal and administrative proceedings, and from all liability for damages, losses, 
costs, liabilities, fees and expenses (including, without limitation, attorneys’ fees) arising out of 
or in any way connected with the use, maintenance, ownership or operation of the Site or any 
portion thereof, any Hazardous Substances on the Site or the existence of Hazardous Substances 
contamination in any state on the Site, however the Hazardous Substances came to be placed 
there, except that arising out of the negligence or willful misconduct of any of the Indemnified 
Parties.  Purchaser acknowledges that it is aware of and familiar with the provisions of Section 
1542 of the California Civil Code which provides as follows:  
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 “A general release does not extend to claims which the creditor does not know or suspect 
to exist in his or her favor at the time of executing the release, which if known by him or 
her must have materially affected his or her settlement with the debtor.” 

To the extent of the release set forth in this Section, Purchaser hereby waives and relinquishes all 
rights and benefits which it may have under Section 1542 of the California Civil Code. 

e. Environmental Indemnity. From and after the Closing, Purchaser shall defend, 
indemnify and hold harmless the Indemnified Parties in accordance with the Environmental 
Indemnity substantially in the form of Attachment No. 10 to this Agreement, which is 
incorporated herein by this reference (but which example has not been approved as to form and 
substance by either Successor Agency or Purchaser and is not intended as binding on either Party 
– with each Party reserving the right to negotiate and agree, in good faith, upon the final form 
and substance of such instrument). As a condition to the Phase 1 Closing, Purchaser shall 
execute and deliver to Successor Agency the Environmental Indemnity as to the Site.  

f. Site Preparation.  
 

Prior to the Close of Escrow, without cost to Purchaser, Successor Agency shall prepare 
the Site for development. Such site preparations (“Site Preparation”) shall consist of the 
following: 

 
(1) Complete demolition and removal to the surface elevation of the adjoining 

ground of all existing buildings, other structures and Improvements including the removal all 
asphalt concrete, concrete, bricks, lumber, pipes, equipment and other material, as well as 
complete removal of the palm trees currently located on the Site, and all debris and rubbish 
resulting from such demolition. 

  
(2) Complete removal of all subsurface improvements, foundations, building 

walls, slabs, basements, tanks and abandoned utilities on the Site, except to the extent Purchaser 
allows any of the same to remain.   
 

(3) Disconnection, capping and removal of utility lines, installations, facilities 
and related equipment within or on the Property.  

All of items (1) through (3) inclusive shall be completed prior to the Close of Escrow.  

SECTION 217  Preliminary Work by Purchaser 

  a. Until the Close of Escrow, representatives of Purchaser shall at all reasonable 
times have the right of access to and entry upon the Site, for the purpose of obtaining data and 
making surveys and tests necessary to carry out this Agreement and to perform work on the Site 
specifically approved by the Successor Agency Executive Director or designee, subject to and in 
accordance with a Right of Entry Agreement substantially in the form attached to this Agreement 
as Attachment No. 18, which is incorporated herein by this reference. 
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  b. To the extent permitted by law, Purchaser shall protect, defend, indemnify and 
hold the Indemnified Parties harmless from and against any and all claims asserted or liability 
established for damages or injuries to any person or property, including injury to Purchaser’s 
officers, employees, invitees, guests, agents or contractors, which arise out of or are in any 
manner directly or indirectly connected with any work or activity of Purchaser, its officers, 
employees, invitees, guests, agents and contractors permitted pursuant to Section 217.a. of this 
Agreement, above (excluding any such matter arising out of the mere discovery by Purchaser of 
a Pre-existing Site Condition), and all expenses of investigating and defending against same, 
including, without limitation, attorneys’ fees and costs. The foregoing defense, indemnification 
and hold harmless obligations shall not apply to the proportional extent that the matter giving 
rise to such claims, liability, damages or injuries is due to the negligence or willful misconduct of 
any of the Indemnified Parties. If the Successor Agency, on behalf of the Indemnified Parties, in 
good faith, determines that its(their) interests are not adequately protected by being provided a 
defense by Purchaser, Successor Agency may, on behalf of the Indemnified Parties, at its 
election, conduct the defense or participate in the defense of any claim related in any way to this 
indemnification. If the Successor Agency makes the foregoing election to conduct its own 
defense or obtain independent legal counsel in defense of any claim related to this 
indemnification, then Purchaser shall pay all of the costs related thereto, including, without 
limitation, reasonable attorneys’ fees and costs. In connection therewith, the reasonable value of 
services provided by in-house counsel shall be calculated by applying an hourly rate 
commensurate with the prevailing market rates charged by attorneys in private practice for such 
services. The foregoing defense and indemnification obligations shall survive the termination of 
this Agreement and shall continue to remain in effect after any or all of the following events:  
Closing, Completion and recordation of any Release of Construction Covenants.  

SECTION 218  Interim Restrictions 

 From the Effective Date of this Agreement until the Close of Escrow, the Successor 
Agency shall not (i) bring, use, release or dispose of, or permit to be brought, used, released or 
disposed of, any Hazardous Substances on the Site without the prior written consent of 
Purchaser, (ii) impose or permit the imposition of any lien, encumbrance or restriction on the 
Site (other than Approved Title Conditions), (iii) enter into any agreement affecting the Site 
which would survive the Closing (other than those contemplated by this Agreement) except as 
required by applicable law or (iv) lease any portion of the Site without the prior written consent 
of Purchaser.  Successor Agency shall maintain the Site in a safe and secure condition, and shall 
not permit any use of the Site without Purchaser’s prior written consent   

SECTION 219  Public Improvements 

a. Public Improvements.  The Public Improvements shall consist of the design, 
permitting, construction and installation of the work reflected on the approved construction 
drawings for the Public Improvements, including without limitation, the following, all of which 
shall meet all applicable City standards: 

1. The intersection improvements at Delaware, Palm and State Route 75 (the 
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“Highway 75 Access Improvements”) including, without limitation, the 
following; 

(a) Removal of existing median and pavement between Palm Avenue 
and Site entrance; 

  (b) Removal of existing curb/gutter, median and pavement along 
southern side of Palm Avenue, between 7th Avenue and State 
Route 75; 

  (c) Construction of new curb/gutter, pavement and median on Palm 
Avenue between 7th Avenue and State Route 75; 

  (d) Installation of landscaping and irrigation and storm water treatment 
“garden”, which shall be an ongoing maintenance obligation of 
Purchaser before and after acceptance of the remainder of the 
Public Improvements by the City; 

    (e) Installation of new street lights; and  

  (f) Any other Cal-Trans requirements relating to the Public 
Improvements. 

2. Moving of traffic signals and interconnection of traffic signals and 
construction of curbs, gutters, sidewalks and landscaping on Palm Avenue 
and 9th Street;  

3. All existing and proposed utilities within the boundary of the Site, or 
within any right-of-way abutting the boundary shall be placed 
underground (conversion) to the reasonable satisfaction of the City Public 
Works Director. Purchaser is responsible for complying with the 
requirements and make such arrangements with each serving and impacted 
utility company for the conversion or additional installation of such 
facilities (the “Underground Utilities”); 

4. Removal and replacement of the concrete alley at the south end of the Site 
to the reasonable satisfaction of the City Public Works Director, including 
the adjustment to grade and/or replacement of all utility covers in such 
alley. The work shall also include combining and reconfiguring the 
vehicular access point to the alley and parking access on 9th Street to the 
satisfaction of the City Public Works Director. The concrete section shall 
be designed to support the imposed load of fire apparatus to withstand a 
minimum 95,000 pound vehicle load (“Alley Improvements”); and 

5. The existing traffic signal pole signaling left turns from Westbound Silver 
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Strand Boulevard to Palm Avenue shall be removed and replaced to the  
reasonable satisfaction of the City Public Works Director (“New Traffic 
Signal”). 

b. Intentionally omitted.   

c. Payment for Public Improvement Costs. Subject to the conditions precedent set 
forth in Sections 219.e., f. and h., below, Successor Agency shall pay, or cause the City to pay, to 
or for the benefit of or reimburse Purchaser for the cost of designing, permitting, constructing 
and installing the Public Improvements described in this Section 219.c., below (the “Public 
Improvement Costs”) and costs for Site Preparation Design Work, not to exceed the amount 
described in this Section 219.c., solely from the Series 2010 Bond Proceeds, but in no event 
more than the sum of $2,200,000 (the “Public Improvement Funds”) for the Public 
Improvements described in Section 219.a.1., above and costs for Site Preparation Design Work.  
Prior to the Effective Date, Successor Agency has incurred and disbursed to Project design 
consultants the sum of $40,768.43 (the “Disbursed Funds”), which is a portion of the Public 
Improvement Funds, for the preparation of plans for the Public Improvements. For purposes of 
this Agreement, the amount of the Public Improvement Funds remaining after disbursement of 
the Disbursed Funds, $2,159,231.57, shall be referred to as the “Remaining Public Improvement 
Funds”. The Successor Agency shall disburse (or cause the City to disburse) the Remaining 
Public Improvement Funds as follows: 

1. Successor Agency’s obligation shall be to first reimburse Purchaser, from 
the Remaining Public Improvement Funds, for the cost to construct the 
Highway 75 Access Improvements.   

2. Upon completion of construction of the Highway 75 Access 
Improvements, Purchaser shall provide to the Successor Agency 
Executive Director a written certification that all costs for the completion 
of the Highway 75 Access Improvements have been paid in full.  

3. To the extent any portion of the Remaining Public Improvement Funds 
remains available after paying the costs for the Public Improvements listed 
in Section 219.a.1., above, (such portion being referred to as the “Excess 
Funds”), the Successor Agency shall disburse such Excess Funds to the 
extent necessary to pay or reimburse Purchaser for the cost of the Public 
Improvements described in paragraphs 2 through 5 of Section 219.a., 
above, in accordance with the procedures set forth in the Public 
Improvement Disbursement Agreement.  Escrow Agent shall remit to 
Successor Agency any Excess Funds remaining after paying for all the 
Public Improvements listed in Section 219.a. 

d. Right to Defer Some Public Improvements. Upon written notice to the Successor 
Agency Executive Director not later than thirty (30) days prior to the Scheduled Phase 1 Closing 
Date, Purchaser may defer until the Phase 2 Closing the construction of the Public Improvements 
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described in paragraph a.3 (Underground Utilities), a.4 (Alley Improvements) and a.5 (New 
Traffic Signal) of this Section 219.  

e. Conditions Precedent to Disbursement of Remaining Public Improvement Funds.  
Except for the costs to be paid with the Initial Deposit described in paragraph f. of this Section 
219, below, Successor Agency shall have no obligation to pay to or on behalf or, or reimburse, 
Purchaser for the cost of Public Improvements unless and until all of the following conditions 
shall have been satisfied: 

1. Public Improvement Budget. Purchaser shall have prepared and submitted 
to the Successor Agency Executive Director, and the Successor Agency 
Executive Director shall have approved, a line item budget for the Public 
Improvement Costs (the “Public Improvement Budget”) setting forth all 
eligible costs and expenses for the planning, construction and installation 
of the Public Improvements. The Public Improvement Budget shall not 
include any amounts to be paid to Purchaser or any Affiliate of Purchaser 
as a management fee, contractor’s fee or for overhead or general 
conditions, regardless of how characterized. The Successor Agency 
Executive Director shall approve or disapprove the Public Improvement 
Budget within twenty (20) days of a complete submittal. The Successor 
Agency Executive Director shall not unreasonably withhold, condition or 
delay approval of the Public Improvement Budget. The Public 
Improvement Budget may be amended from time-to-time upon the written 
approval of the Parties, provided that Successor Agency’s contribution for 
the Public Improvements shall not exceed the Remaining Public 
Improvement Funds; 

2. Public Improvement Contract. Purchaser and its general contractor shall 
have executed the Public Improvement Contract described in Section 208 
of this Agreement, approved by the Successor Agency Executive Director; 
and 

3. No default. Successor Agency shall determine that Purchaser is not in 
default of any material obligation under this Agreement or any related 
instrument or agreement.  

f. Disbursement.   

1. Not later than five (5) Business Days after the Effective Date, the 
Successor Agency shall open a construction escrow account 
(“Construction Escrow”) with Wells Fargo Bank or other lending 
institution that is mutually acceptable to the Purchaser and Successor 
Agency Executive Director (“Escrow Agent”), and deposit into the 
Construction Escrow $259,231.57 (the “Initial Deposit”).  
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2. As conditions precedent to the disbursement from escrow of any portion 
of the Initial Deposit, (i) Successor Agency, Purchaser and Escrow Agent 
shall execute a disbursement agreement (“Disbursement Agreement”) 
substantially in the form attached to this Agreement as Attachment No. 11, 
which is incorporated herein by this reference; (ii) if applicable pursuant 
to Section 13 of the Disbursement Agreement, Purchaser shall have 
executed the Assignment(s) of Agreement and Plans and Specifications 
(City to Purchaser) substantially in the form attached to the Disbursement 
Agreement as Exhibit A and incorporated herein by reference; and (iii) 
Purchaser and any applicable architect, engineer or other person or entity 
shall have executed an Assignment of Architectural Agreements and Plans 
and Specifications (Purchaser to City) substantially in the form attached to 
the Disbursement Agreement as Exhibit A and incorporated herein by 
reference.  

3. Not later than the date which is five (5) Business Days after the 
satisfaction of the conditions precedent set forth in paragraph e. of this 
Section 219, above, Successor Agency shall deposit the $1,900,000 
balance of the Remaining Public Improvement Funds.  

4. Promptly after the Successor Agency deposits into Escrow the funds 
described in paragraph 3 of this Section 219.f., Purchaser shall process the 
first application for payment to pay for the cost of the following: 

 a. Bond.  Purchaser shall obtain and pay the premium for a 
contractor’s bond (the “Bond”) covering labor, materials and faithful 
performance for construction of the Public Improvements in an amount 
equal to one hundred percent (100%) of the construction price set forth in 
the Public Improvement Contract. Prior to the commencement of 
construction of the Public Improvements, the Bond shall have been 
approved in writing by the Successor Agency Executive Director as to 
content, form and amount. Purchaser shall, prior to the commencement of 
construction of the Public Improvements deliver to Successor Agency a 
certificate or certificates from the bonding company issuing the Bond, 
naming the Successor Agency as an additional obligee under the Bond. 
Notwithstanding the foregoing, the requirement of this paragraph 4 shall 
be deemed satisfied in full by any Bond meeting the requirements of the 
Successor Agency for public improvements; and 

 b. Insurance. Purchaser shall obtain and pay the premium for the 
Insurance Policies required by Section 309 of this Agreement, with respect 
to the construction of the Public Improvements by Purchaser. Purchaser 
shall, prior to the commencement of construction of the Public 
Improvements deliver to Successor Agency a certificate or certificates 



 

48 
9TH AND PALM PURCHASE AGMT v10 
10-1-13 
 

from the insurance company issuing the insurance policies, naming the 
Successor Agency and City as additional insureds. 

 c. Other Costs. The Successor Agency Executive Director may, in his 
sole discretion (which phrase, as used in this Agreement (and the related 
documents being executed in connection herewith) shall mean without the 
requirement of any additional approval or consent by any other party, 
body, or agency, but does not affect the obligation of the Successor 
Agency Executive Director to act reasonably in granting such approval), 
approve as part of the first application for payment other Public 
Improvement Costs, provided such costs are of a minor nature, such as 
permit costs. 

5. Successor Agency shall direct the Escrow Agent to make disbursements of 
the Remaining Public Improvement Funds in accordance with the 
executed Public Improvement Disbursement Agreement. Notwithstanding 
anything to the contrary contained in this Agreement or in the Public 
Improvement Disbursement Agreement, in the event the Construction 
Escrow is opened and this Agreement is terminated for any reason, 
Successor Agency shall have the right in its sole and absolute discretion to 
direct the Escrow Agent to remit to Successor Agency any amounts on 
deposit in the Construction Escrow without any additional or further 
consent, approval or direction of Purchaser. 

g. Acceptance of Public Improvements.  All Public Improvements shall be designed 
and constructed to the satisfaction of the City’s Public Works Director. Purchaser’s obligation to 
construct the Public Improvements pursuant to this Agreement shall be satisfied upon the 
satisfaction of the following conditions and City’s and Purchaser’s execution and recordation of 
an Acceptance and Maintenance Agreement for Public Improvements substantially in the form 
attached to this Agreement as Attachment No. 17: (1) approval of the Public Improvements by 
the City’s Public Works Director, which approval shall not be unreasonably conditioned, delayed 
or withheld; (2) recordation of a Notice of Completion by Purchaser or its contractor; (3) 
certification or equivalent by an authorized representative of each designer of each of the 
respective Public Improvements that construction has been completed in a good and 
workmanlike manner and substantially in accordance with plans and specifications approved by 
the Successor Agency; and (4) payment, settlement or other extinguishment, discharge, release, 
waiver, bonding or insuring against any mechanic’s liens that have been recorded or stop notices 
that have been delivered. Purchaser shall promptly remedy at the Purchaser’s cost and expense 
any condition or conditions which prevent the City from accepting the Public Improvements as 
provided by this paragraph.  

h. Funding for Site Preparation Design Work.  The Parties agree that a portion of the 
Remaining Public Improvement Funds, not to exceed the sum of $100,000, may be disbursed as 
reimbursement for costs for the Site Preparation Design Work.  The obligation of the Successor 
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Agency to reimburse funds for costs for the Site Preparation Design Work shall be included in 
the Remaining Public Improvement Funds.  The use of up to $100,000 of the Remaining Public 
Improvement Funds for the Site Preparation Design Work (the “Site Preparation Design Funds”) 
shall be subject to the following terms and conditions: 

 1. The disbursement of the Site Preparation Design Funds shall be subject to 
the conditions precedent for the disbursement of the Initial Deposit set forth in clause 2 of 
Section 219.f., above. 

 2. The Site Preparation Design Funds shall be subject to and disbursed in 
accordance with the Disbursement Agreement to be executed by Successor Agency, Purchaser 
and Escrow Agent. Disbursements of the Site Preparation Design Funds shall be subject to the 
approval of the Successor Agency Executive Director in accordance with the Disbursement 
Agreement. 

 3. Successor Agency’s obligation to provide the Remaining Public 
Improvement Funds shall be reduced by the amount disbursed for the Site Preparation Design 
Work. For example, if $100,000 is disbursed for the Site Preparation Design Work, the balance 
available for the Public Improvements shall be $2,059,231.57.  Provided, however, that 
Purchaser shall remain liable for any costs and expenses in excess of the Remaining Public 
Improvement Funds that are necessary for the completion of the Public Improvements described 
in this Agreement. 

 4. Not later than thirty (30) days after completion of the Site Preparation 
Design Work and acceptance of the Public Improvements pursuant to Section 219.g., above, 
Purchaser shall prepare, execute and deliver to the Successor Agency a certification of costs 
(“Cost Certification”), setting forth the final costs of the Site Preparation Design Work and the 
Public Improvements, including the respective sources of funds used to pay such costs. The Cost 
Certification shall be subject to review and audit pursuant to the terms of the Disbursement 
Agreement. In the event the Cost Certification demonstrates that the sum of (i) the Public 
Improvement Funds disbursed for all Public Improvements Costs minus the costs for the Site 
Preparation Design Work plus (ii) the Public Improvement Funds disbursed for the Site 
Preparation Design Work, is less than $2,200,000, the Escrow Agent shall promptly, but in any 
event within thirty (30) days of written demand by the Successor Agency, disburse to the 
Successor Agency from the Construction Escrow the amount by which the actual final cost is 
less than $2,200,000 plus any other remaining amounts in the Construction Escrow and the 
Construction Escrow shall be closed. 

SECTION 220  Phase 2 Closing. 

Until the occurrence of the Phase 2 Closing, Purchaser shall not have the right to transfer, 
assign, convey by deed or lease, record any deed of trust or other instrument on or otherwise 
encumber Parcels “E”, “F” or “G” in Property 2, or any portion thereof or interest therein. 
Successor Agency and Purchaser shall use their commercially reasonable best efforts to cause all 
of the following conditions precedent to the Phase 2 Closing to be satisfied not later than 30 days 



 

50 
9TH AND PALM PURCHASE AGMT v10 
10-1-13 
 

prior to the forty-second (42nd) month after the Effective Date of this Agreement, and the Phase 
2 Closing shall occur within thirty (30) days thereafter (the “Phase 2 Closing Date”). If Purchaser 
or Successor Agency is unable to satisfy any of such conditions precedent despite its good faith 
efforts, such Party will not be in default hereunder. The following shall be conditions precedent 
to the Phase 2 Closing: 

a. Final Construction Drawings (benefits Successor Agency and Purchaser).  
Successor Agency Executive Director shall have approved any changes to the previously 
approved Final Construction Drawings as they pertain to the Phase 2 Improvements. 

  b. Project Budget (benefits Successor Agency and Purchaser).  Purchaser shall have 
delivered to Successor Agency, and the Successor Agency Executive Director shall have 
approved, which approval shall not be unreasonably withheld, conditioned or delayed, any 
revisions to the Project Budget, demonstrating to the reasonable satisfaction of the Successor 
Agency Executive Director the availability of sufficient funds to pay all Acquisition and 
Development Costs for the Phase 2 Improvements. 

c. Construction Contract (benefits Successor Agency and Purchaser).  Purchaser 
shall have delivered to Successor Agency, and the Successor Agency Executive Director shall 
have approved (which approval shall not be unreasonably withheld, conditioned or delayed), one 
or more construction contracts, covering all Phase 2 construction  required by this Agreement 
and the approved Final Construction Drawings, in an amount that is consistent with the final 
Successor Agency-approved Project Budget, together with a construction schedule showing a 
detailed trade-by-trade breakdown of the estimated periods of commencement and completion of 
construction and complete fixturization of the development of Phase 2 of the Project, 
demonstrating that (subject to Force Majeure Delays) construction of Phase 2 will be 
commenced within thirty (30) days after the Phase 2 Closing and completed within the time 
provided in the Schedule of Performance, and such contract(s) shall have been executed by each 
of the parties thereto. Successor Agency’s review and approval of the construction contract 
pursuant to this Section shall be limited to determining if it: (i) provides for the performance of 
the construction work in accordance with all Entitlements and approved Final Construction 
Drawings; (ii) provides for costs of construction within the final Successor Agency-approved 
Project Budget; and (iii) otherwise complies with the terms of this Agreement, including but not 
limited to insurance, bonding, disbursement procedures and similar matters, and shall be for the 
benefit of the Successor Agency alone, and no one shall be entitled to rely on such review or 
approval for any purpose whatsoever. By approving the construction contract, Successor Agency 
makes no representation or warranty, express or implied, regarding the construction contract, the 
contractor, the work to be performed or any other matter. 

d. Public Improvement Contract for Deferred Public Improvements (benefits 
Successor Agency). Purchaser shall have delivered to Successor Agency, and the Successor 
Agency Executive Director shall have approved (which approval shall not be unreasonably 
withheld, conditioned or delayed), a construction contract, covering all of the Public 
Improvements to be constructed by Purchaser that were deferred to Phase 2, if any, as required 
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by this Agreement and the approved Final Construction Drawings, in an amount that is 
consistent with the final Successor Agency-approved Project Budget, together with a 
construction schedule showing a detailed trade-by-trade breakdown of the estimated periods of 
commencement and completion of construction of such deferred Public Improvements, 
demonstrating that construction of such deferred Public Improvements will be commenced 
within thirty (30) days after the Phase 2 Closing and completed (subject to Force Majeure 
Delays) within the time provided in the Schedule of Performance, and such contract shall have 
been executed by each of the parties thereto. Successor Agency’s review and approval of the 
construction contract pursuant to this Section shall be limited to determining if it: (i) provides for 
the performance of the construction work in accordance with all Entitlements and approved 
construction drawings; (ii) provides for costs of construction within the final Successor Agency-
approved project budget; (iii) complies with applicable State prevailing wage requirements; (iv) 
is with a contractor or contracting firm that is licensed in the State of California, is not an 
Affiliate of Purchaser, has demonstrated experience in completing similar public works projects 
and is otherwise reasonably acceptable to Successor Agency; and (v) otherwise complies with 
the terms of this Agreement, including but not limited to insurance, bonding, disbursement 
procedures and similar matters, and shall be for the benefit of Successor Agency alone, and no 
one shall be entitled to rely on such review or approval for any purpose whatsoever. By 
approving the construction contract, Successor Agency makes no representation or warranty, 
express or implied, regarding the construction contract, the contractor, the work to be performed 
or any other matter.  

e. Evidence of Financing (benefits Successor Agency and Purchaser).  Purchaser 
shall have submitted and the Successor Agency Executive Director shall have approved evidence 
relating to all Sources of Financing relating to Phase 2, and all documents required to be executed 
in connection with such financing shall have been duly executed, acknowledged and delivered. 
Such evidence shall include:  

 (1) a copy of all Construction Loan documents relating to the Phase 2 
Improvements, certified by Purchaser, to be a true and correct copy or copies thereof;  and 

 (2) evidence of immediately available funds in a construction escrow 
account for the Project in the total amount (beyond (i) those to be loaned pursuant to the 
Construction Loan, and (ii) those to be provided by Successor Agency for Public Improvements, 
necessary to finance the construction of Phase 2 to Completion, in accordance with a Project 
Budget approved, in writing, by the Successor Agency, which funds shall include all Purchaser 
Equity needed to pay all Acquisition and Development Costs for Phase 2. Notwithstanding the 
foregoing, if Purchaser elects to defer construction of Vertical Improvements on Parcel “E” 
and/or Parcel “G”, as provided in Section 220.f., below, the required evidence of financing will 
not have to include funds for such construction. 

Successor Agency shall cooperate reasonably with Purchaser in Purchaser’s efforts to obtain 
financing, including, without limitation, executing commercially reasonable documentation 
consistent with this Agreement relating to the lender’s rights in the event of default by Purchaser. 
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Successor Agency shall promptly and diligently respond to any request from a lender and shall 
not unreasonably withhold its approval of any request for execution or cooperation from a lender 
if such request will not result in a material modification of or is not inconsistent with this 
Agreement. 

f. Evidence of Property 2 Tenant Commitments (benefits Successor Agency and 
Purchaser). Purchaser shall have submitted and the Successor Agency Executive Director shall 
have approved evidence of binding commitments (subject to commercially customary 
conditions) from (i) intentionally omitted; and (ii) retail tenants to lease space in Parcel “F”, and 
Parcel “E” and Parcel “G”, if any as to “E” and “G”, provided that commitments to lease any 
portion of Parcel “E” or Parcel “G” shall not be a condition precedent to the Phase 2 Closing. 
Purchaser shall have the right, in Purchaser’s sole discretion, to elect not to immediately 
construct Vertical Improvements on Parcel “E”, and/or Parcel “G”, such election to be made, if 
at all, in writing, not later than the Phase 2 Closing. If, following such election, Purchaser or any 
assignee of Purchaser does construct Vertical Improvements on Parcel “E” or Parcel “G” such 
construction shall be subject to all applicable provisions of this Agreement, regardless of when 
such construction occurs. Successor Agency’s review and approval of binding commitments 
from tenants pursuant to this Section shall be for the benefit of the Successor Agency alone, and 
no one shall be entitled to rely on such review or approval for any purpose whatsoever. By 
approving the tenant commitments, Successor Agency makes no representation or warranty, 
express or implied, regarding the character, fitness, quality, credit-worthiness or any other matter 
relating to any tenant or any other matter. Purchaser shall not be required to disclose any 
confidential economic deal terms and other confidential information not intended for public 
disclosure or which Purchaser may not disclose without breaching a contractual obligation or 
proscription. 

g. Insurance (benefits Successor Agency).  Purchaser shall have submitted to 
Successor Agency, and the Successor Agency Executive Director shall have approved (which 
approval shall not be unreasonably withheld, conditioned or delayed), evidence of the Insurance 
Policies required by this Agreement, naming as additional insureds the following: 

  “The Imperial Beach Redevelopment Agency Successor Agency, the City of 
Imperial Beach, and their respective elected officials, officers, representatives, 
agents, employees, contractors and attorneys.” 

h. Intentionally omitted. 

i. Permits (benefits Successor Agency and Purchaser).  Purchaser shall have 
delivered to Successor Agency the list of permits required for construction of the Phase 2 
Improvements (excluding those relative to Vertical Improvements on Parcel “E” and/or Parcel 
“G”, if Purchaser elects to defer construction of Vertical Improvements on Parcel “E” and/or 
Parcel “G”, as provided in Section 220.f., below), demonstrating to the reasonable satisfaction of 
the Successor Agency Executive Director that all variances (if any) and Entitlements therefor 
have been obtained and that all conditions for the issuance of all such permits have been satisfied 
(with the exception of payment of fees, which payment is provided for in the approved Project 
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Budget). 

 j. No Challenges (benefits Purchaser and Successor Agency).  With regard to the 
Entitlements and all permits required for grading and the construction of the Phase 2 
Improvements, all administrative   appeals   periods   shall  have expired; with regard to 
compliance with CEQA (as required), the statutes of limitation therefor shall have expired; and 
with regard to each, no unresolved challenge thereto shall be in existence. 

  k. Joint Supplemental Instructions (benefits Purchaser and Successor Agency).  
Successor Agency and Purchaser counsel/special counsel shall have prepared such joint 
supplemental instructions for the Title Company as may be necessary to close the transaction 
contemplated herein. 

  
  l. Closing Certificate (benefits Purchaser).  Successor Agency shall have submitted 
to Escrow Agent a certificate stating that all conditions precedent to recording of the documents 
have been satisfied or waived, if such be the case. 

 m. Documents (benefits Purchaser and Successor Agency, as applicable).  Successor 
Agency, Purchaser and other parties, as appropriate, shall have executed and delivered to the 
Escrow Agent in recordable form as necessary the following documents: 

 Documents to be recorded: 

1. Intentionally omitted; and 

2. Recordable Construction Loan documents (to be recorded against Parcel 
“E”, “F” and/or “G”, as applicable; 

3. Instrument Terminating Option Agreement and Memorandum of Option 
(to be executed and acknowledged by Successor Agency); and  

4. Subordination Agreement. 

Non-recorded documents: 

5. Intentionally omitted. 

2BPART 3. DEVELOPMENT OF THE SITE 

31B SECTION 301  Land Use Approvals 

It is the responsibility of Purchaser, without cost to Successor Agency, to ensure that 
zoning of the Site and all applicable City land use requirements will permit development of the 
Site and construction of the Improvements and the use, operation and maintenance of such 
Improvements in accordance with the provisions of this Agreement.  Prior to the Phase 1 
Closing, Purchaser shall submit and Successor Agency Executive Director shall approve complete 
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Final Construction Drawings and Purchaser shall obtain all entitlements, approvals, variances and 
permits necessary for the construction of the Phase 1 Improvements, as set forth in Section 208 
of this Agreement. Nothing contained herein shall be deemed to entitle Purchaser to any City 
permit or other City approval necessary for the development of the Site, or waive any applicable 
City requirements relating to this Agreement. This Agreement does not (a) grant any land use 
entitlement to Purchaser, (b) supersede, nullify or amend any condition which may be imposed by 
the City in connection with approval of the development described herein, (c) guarantee to 
Purchaser or any other party any profits from the development of the Site, or (d) amend any City 
laws, codes or rules. This is not a Development Agreement as provided in Government Code 
Section 65864.  

32BSECTION 302  Scope of Development 

The Site shall be developed in accordance with and within the parameters established in 
the Scope of Development.   

33BSECTION 303  Basic Concept Drawings 

 a. Purchaser has prepared basic concept and schematic drawings and related 
documents for the development of the Site, which have been approved by the Successor Agency.  

 b. The Site shall be developed as established in the basic concept and schematic 
drawings and related documents except as changes may be mutually and reasonably agreed upon 
between Purchaser and the Successor Agency Executive Director. Any such changes shall be 
within the limitations of the Scope of Development. 

34BSECTION 304  Landscaping and Grading Plans 

a. Purchaser shall prepare and submit to the Successor Agency for its approval 
preliminary and final landscaping and preliminary and finish grading plans for the Site. These 
plans shall be prepared and submitted within the times established in the Schedule of 
Performance. Purchaser shall grade the Site to match the approximate existing grade of the Palm 
Avenue/State Route 75 right-of-way. 

b. The landscaping plans shall be prepared by a professional landscape architect and 
the grading plans shall be prepared by a licensed civil engineer. Such landscape architect and/or 
civil engineer may be the same firm as Purchaser’s architect. Within the times established in the 
Schedule of Performance, Purchaser shall submit to the Successor Agency for approval the name 
and qualifications of its architect, landscape architect and civil engineer. 

35B  SECTION 305  Construction Drawings and Related Documents 

 a. Purchaser (or Assignee, as the case may be) shall prepare and submit construction 
drawings and related documents (collectively called the “Plans”) to the Successor Agency for 
review (including but not limited to architectural review), and written approval in the times 
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established in the Schedule of Performance. Final Construction Drawings are hereby defined as 
those in sufficient detail to obtain a Building Permit. 

 b. Approval of progressively more detailed Plans will be promptly granted by the 
Successor Agency Executive Director if developed as a logical evolution of previously approved 
Plans. Any items so submitted and approved by the Successor Agency Executive Director shall 
not be subject to subsequent disapproval. 

 c. During the preparation of all Plans, the Successor Agency Executive Director and 
Purchaser shall hold regular progress meetings to coordinate the preparation of, submission to, 
and review of Plans and related documents. The Successor Agency Executive Director and 
Purchaser shall communicate and consult informally as frequently as is necessary to insure that the 
formal submittal of any documents to the Successor Agency can receive prompt and speedy 
consideration. 

 d. If any revisions or corrections of Plans approved by the Successor Agency shall 
be required by any government official, agency, department, or bureau having jurisdiction over 
the development of the Site, Purchaser and the Successor Agency Executive Director shall 
cooperate in efforts to obtain waiver of such requirements or to develop a mutually acceptable 
alternative. 

36B  SECTION 306  Approval of Plans 

 a. Subject to the terms of this Agreement, the Successor Agency shall have the right 
to review (including without limitation architectural review) and approve or disapprove all Plans 
and submissions, including any proposed substantial changes to any such Plans or submissions 
approved by Successor Agency. Upon receipt of any disapproval, Purchaser shall revise the Plans, 
and shall resubmit to the Successor Agency Executive Director as soon as possible but in no event 
later than sixty (60) days after receipt of the notice of disapproval. The Successor Agency shall 
approve or disapprove the Plans referred to in Sections 303, 304 and 305 of this Agreement 
within the times established in the Schedule of Performance. Any disapproval shall state in 
writing the reasons for disapproval and the changes which the Successor Agency Executive 
Director requests to be made. Such reasons and such changes must be consistent with the Scope 
of Development and any items previously approved hereunder. Purchaser, upon receipt of a 
disapproval based upon powers reserved by the Successor Agency hereunder shall revise the 
Plans, and shall resubmit to the Successor Agency Executive Director as soon as possible but in 
no event later than sixty (60) days after receipt of the notice of disapproval.  

b. If Purchaser desires to make any substantial change in the Final Construction 
Drawings after their approval, such proposed change shall be submitted to the Successor 
Agency Executive Director for approval. For purposes of this Section, “Substantial” shall mean 
any material change in building materials or equipment, specifications, or the structural or 
architectural design or appearance of the Project.  Nothing herein shall be interpreted as altering, 
modifying, waiving, amending, or reducing any requirements of any governmental permit 



 

56 
9TH AND PALM PURCHASE AGMT v10 
10-1-13 
 

required by any local, state or federal permitting authority for the development contemplated 
herein.  

37B SECTION 307  Cost of Construction 

Except for the Site Preparation to be performed by Successor Agency as expressly 
provided in Section 216.f. of this Agreement, the payment or reimbursement for Public 
Improvement Costs as expressly provided in Section 219 of this Agreement, and the cost, if any, 
to prepare the Site to be delivered to Purchaser in the condition required by Sections 205 and 
216, the cost of designing and developing the Site and constructing the Improvements, including, 
without limitation, pre-development costs and any offsite or onsite Improvements required by the 
Successor Agency in connection therewith, whether Purchaser has commenced such design, 
development and/or construction prior to or after Close of Escrow, or at any time, shall be the 
responsibility of Purchaser, without any cost to Successor Agency.   

38B  SECTION 308  Schedule of Performance 

 a. Each Party to this Agreement shall perform the obligations to be performed by 
such Party pursuant to this Agreement within the respective times provided in the Schedule of 
Performance (subject to Force Majeure Delays), and if no such time is provided, within a 
reasonable time consistent with the Schedule of Performance. The Schedule of Performance shall 
be subject to amendment from time to time upon the mutual agreement of the Successor Agency 
Executive Director and Purchaser.  

 b. After each Closing, Purchaser shall promptly begin and thereafter diligently 
prosecute to completion the construction of the applicable Improvements as provided herein and 
in the Schedule of Performance, including but not limited to completion of construction of the 
Phase 1 Improvements (subject to Force Majeure Delays) not later than two (2) years after the 
Close of Escrow. 

 c.  During periods of construction, Purchaser shall submit to the Successor Agency a 
written report of the progress of construction when and as reasonably requested by the Successor 
Agency, but not more frequently than once every quarter.  The report shall be in such form and 
detail as may be reasonably required by the Successor Agency and shall include a reasonable 
number of construction photographs (if requested) taken since the last report by Purchaser. If 
Successor Agency utilizes the services of a construction monitor (at Successor Agency’s cost), 
Purchaser shall reasonably cooperate with the Successor Agency’s monitor to coordinate 
inspections.   

39BSECTION 309  Indemnification and Insurance 

 a. Purchaser’s Indemnity.   To the maximum extent permitted by law, and in 
addition to any other provisions of this Agreement, including without limitation, the 
Environmental Indemnity, independently requiring Purchaser to defend, indemnify, and hold 
harmless the Indemnified Parties, Purchaser agrees to and shall defend, indemnify and hold 
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harmless the Indemnified Parties from and against all claims, liability, loss, damage, costs or 
expenses (including reasonable attorneys’ fees and court costs) arising from or as a result of the 
death of any person or any accident, injury, loss or damage whatsoever caused to any person or 
the property of any person resulting or arising from or in any way connected with the following, 
provided the foregoing defense, indemnification and hold harmless obligations shall not apply to 
the proportional extent that the matter giving rise to such claims, liability, damages or injuries is 
due to the negligence or willful misconduct of any of the Indemnified Parties: 

1. The existence, release, presence or disposal on, in, or under the Site of any 
Hazardous Substances resulting from the acts or omissions of Purchaser, an 
Assignee, their respective contractors, subcontractors, agents or other persons 
acting on Purchaser’s or Assignee’s behalf (other than the mere discovery thereof) 
(individually, “Indemnifying Party,” and collectively, “Indemnifying Parties”);  

2. The development, construction, marketing, use, operation or condition of the Site 
(other than Pre-Existing Conditions) and the Improvements by any Indemnifying 
Party; 

3. Any accident, personal injury or casualty on the Site or the Improvements 
resulting from the acts or omissions of any Indemnifying Party;  

   4. Any plans or designs for Improvements (collectively, “Plans”) prepared by or on 
behalf of any Indemnifying Party, including without limitation any errors or 
omissions with respect to such plans or designs, except in the event that (i) none 
of the Indemnifying Parties develops the Site pursuant to this Agreement, and (ii) 
upon assignment of the Plans to Successor Agency, Successor Agency uses the 
Plans or causes such Plans to be used to develop the Site; and 

5. Any loss or damage to the Indemnified Parties resulting from any inaccuracy in or 
breach of any representation or warranty of Purchaser, or resulting from any 
material breach or default by Purchaser, under this Agreement. 

If the Successor Agency (on behalf of the Indemnified Parties), in good faith, determines that 
its(their) interests are not adequately protected by being provided a defense by Purchaser, the 
Successor Agency may, at its election, conduct the defense or participate in the defense of any 
claim related in any way to this indemnification.  If, pursuant to the preceding sentence, the 
Successor Agency makes such election to conduct its own defense or obtain independent legal 
counsel in defense of any claim related to this indemnification, then Purchaser shall pay all of the 
costs related thereto, including, without limitation, reasonable attorneys’ fees and costs.  
Purchaser understands, acknowledges and agrees that nothing in this Section shall be deemed or 
interpreted as a limitation, modification or waiver of any other provisions of this Agreement 
independently requiring Purchaser to defend, indemnify, and hold harmless the Successor 
Agency and its elected officials, officers, representatives, agents, employees, contractors and 
attorneys.  
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b. Insurance Policies.  

  1. Commencing upon the Phase 1 Closing, and at all times prior to the 
Completion of the entire Project  (“the Term”), Purchaser shall maintain in effect and deliver to 
Successor Agency duplicate originals or appropriate certificates of the following insurance 
policies (the “Insurance Policies”): 

     (a) All-Risk Policies: Purchaser shall maintain or cause to be 
maintained coverage of the type now known as builder’s completed value risk insurance, as 
delineated on an All Risk Builder’s Risk 100% Value Non-Reporting Form. Such insurance shall 
insure against direct physical loss or damage by fire, lightning, wind, storm, explosion, collapse, 
underground hazards, flood, vandalism, malicious mischief, glass breakage and such other causes 
as are covered by such form of insurance, excluding earthquake(s). Such policy shall include (1) an 
endorsement for broad form property damage, breach of warranty, demolition costs and debris 
removal, (2) a “Replacement Cost Endorsement” in amount sufficient to prevent Purchaser from 
becoming a co-insurer under the terms of the policy, but in any event in an amount not less than 
100% of the then full replacement cost, to be determined at least once annually and subject to 
reasonable approval by Successor Agency, and (3) an endorsement to include coverage for 
budgeted soft costs. The replacement cost coverage shall be for work performed and equipment, 
supplies and materials furnished to the Site, or any adjoining sidewalks, streets and passageways, 
or to any bonded warehouse for storage pending incorporation into the work, without deduction 
for physical depreciation and with a deductible not exceeding $25,000 per occurrence;  

     (b) Liability Insurance: Purchaser shall maintain or cause to be 
maintained general liability insurance or an equivalent owner contractors protective policy, to 
protect against loss from liability imposed by law for damages on account of personal injury, 
including death therefrom, suffered or alleged to be suffered by any person or persons 
whomsoever on or about the Site and the business of Purchaser on the Site, or in connection with 
the operation thereof, resulting directly or indirectly from any acts or activities of Purchaser, or any 
person acting for Purchaser, or under its respective control or direction, and also to protect against 
loss from liability imposed by law for damages to any property of any person occurring on or 
about the Site, or in connection with the operation thereof, caused directly or indirectly by or 
from acts or activities of Purchaser or its tenants, or any person acting for Purchaser, or under its 
control or direction. Such property damage and personal injury insurance shall also provide for 
and protect Successor Agency and any other additional insured) against incurring any legal cost in 
defending claims for alleged loss. Such personal injury and property damage insurance shall be 
maintained in full force and effect during the Term in the following amounts:  commercial 
general liability in a general aggregate amount of not less than Four Million Dollars 
($4,000,000), Four Million Dollars ($4,000,000) Products and Completed Operations Aggregate, 
and Two Million Dollars ($2,000,000) each Occurrence. Purchaser shall deliver to Successor 
Agency a Certificate of Insurance and endorsements evidencing such insurance coverage prior to 
the occurrence of the Closing. Purchaser agrees that provisions of this paragraph as to maintenance 
of insurance shall not be construed as limiting in any way the extent to which Purchaser may be 
held responsible for the indemnification of any of the Indemnified Parties or the payment of 
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damages to persons or property resulting from Purchaser’s activities, activities of its tenants or the 
activities of any other person or persons for which Purchaser is otherwise responsible.  To the 
extent that Purchaser maintains increased or additional insurance coverage during the Term, in 
excess of the minimum coverage requirements prescribed by paragraphs (b)(1)(b) and (b)(1)(c) 
of this Section 309, Purchaser shall ensure that the additional insureds specified in paragraph 
(b)(3) of this Section 309 derive the benefit of such increased or additional insurance coverage.   

     (c) Automobile Insurance: Purchaser shall maintain or cause to be 
maintained automobile insurance on any automobiles owned by Purchaser, maintained in full 
force and effect in an amount of not less than Two Million Dollars ($2,000,000) per accident. 

    (d) Workers’ Compensation Insurance: Purchaser shall maintain or 
cause to be maintained workers’ compensation insurance, if required, for any employees of 
Purchaser, issued by a responsible carrier authorized under the laws of the State of California to 
insure employers against liability for compensation under the workers’ compensation laws now in 
force in California, or any laws hereafter enacted as an amendment or supplement to this 
Agreement or in lieu thereof. Such workers’ compensation insurance shall cover all persons 
employed by Purchaser in connection with the Site and shall cover liability within statutory 
limits for compensation under any such act aforesaid, based upon death or bodily injury claims 
made by, for or on behalf of any person incurring or suffering injury or death in connection with 
the Site or the operation thereof by Purchaser. Notwithstanding the foregoing, Purchaser may, in 
compliance with the laws of the State of California and in lieu of maintaining such insurance, self-
insure for workers’ compensation in which event Purchaser shall deliver to Successor Agency 
evidence that such self-insurance has been approved by the appropriate State authorities. 

   2. All policies or certificates of insurance shall provide that such policies 
shall not be canceled, reduced in coverage or limited in any manner without at least ten (10) days 
prior written notice to Successor Agency. All fire and liability insurance policies (not automobile 
and Workers’ Compensation) may name the Successor Agency, City, and Purchaser as insureds, 
additional insureds, and/or loss payable parties as their interests may appear. 

   3. The Insurance Policies shall name as additional insureds the following: 

“The Imperial Beach Redevelopment Agency Successor Agency, the City of Imperial 
Beach, and their respective elected officials, officers, employees, contractors, agents and 
attorneys.” 

Purchaser agrees to timely pay all premiums for such insurance and, at its sole cost and expense, 
to comply and secure compliance with all insurance requirements necessary for the maintenance 
of such insurance. Purchaser agrees to submit binders or certificates and endorsements evidencing 
such insurance to Successor Agency prior to the Closing. Within thirty (30) days, if practicable, 
but in any event prior to expiration of any such policy, copies of renewal policies, or certificates 
and endorsements evidencing the existence thereof, shall be submitted to Successor Agency. All 
insurance herein provided for under this Section shall be provided by insurers licensed to do 
business in the State of California and rated A-VII or better. 
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  4.  If Purchaser fails or refuses to procure or maintain insurance as required 
by this Agreement, Successor Agency shall have the right, but not the obligation, at Successor 
Agency’s election, and upon ten (10) days prior notice to Purchaser, to procure and maintain 
such insurance. The premiums paid by Successor Agency shall be treated as a loan, due from 
Purchaser, to be paid on the first day of the month following the date on which the premiums were 
paid. Successor Agency shall give prompt notice of the payment of such premiums, stating the 
amounts paid and the name of the insured(s). 

40B  SECTION 310   Nondiscrimination  

 Purchaser shall not discriminate on the basis of race, gender, religion, national origin, 
ethnicity, sexual orientation, age or disability in the solicitation, selection, hiring or treatment of 
any contractors or consultants, to participate in subcontracting/subconsulting opportunities. 
Purchaser understands and agrees that violation of this clause shall be considered a material 
breach of this Agreement and may result in termination, debarment or other sanctions. After the 
Effective Date, this language shall be incorporated into all contracts between Purchaser and any 
contractor, consultant, subcontractor, subconsultants, vendors and suppliers providing material 
services relative to the Site. 

41B SECTION 311   Local, State and Federal Laws 

 a. The Purchaser and any Assignees shall carry out development and construction (as 
defined by applicable law) of the Improvements required by this Agreement, including without 
limitation, the Horizontal Improvements and the Vertical Improvements, in conformity with all 
applicable local, state and federal laws, including, without limitation, all applicable federal and 
state labor laws (including, without limitation, provisions of the State Labor Code relating to 
payment of prevailing wages).  

b. Purchaser hereby agrees that Purchaser shall have the obligation to provide any 
and all disclosures, representations, statements, rebidding, and/or identifications which may be 
required by Labor Code Sections 1726 and 1781, as the same may be enacted, adopted or 
amended from time to time, or any other provision of law. Purchaser hereby agrees that Purchaser 
shall have the obligation to provide and maintain any and all bonds to secure the payment of 
contractors (including the payment of wages to workers performing any public work) which may 
be required by the Civil Code, Labor Code Section 1781, as the same may be enacted, adopted or 
amended from time to time, or any other provision of law.  

c. Purchaser shall indemnify, protect, defend and hold harmless the Indemnified 
Parties, with counsel reasonably acceptable to Successor Agency, from and against any and all 
loss, liability, damage, claim, cost, expense, and/or “increased costs” (including labor costs, 
penalties, reasonable attorneys’ fees, court and litigation costs, and fees of expert witnesses) 
which, in connection with the development and/or construction (as defined by applicable law) of 
the Improvements, including, without limitation, any and all public works (if any) (as defined by 
applicable law), results or arises in any way from any of the following: (1) the noncompliance by 
Purchaser, its general contractor or any subcontractor of any tier of any applicable local, state 
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and/or federal law, including, without limitation, any applicable federal and/or state labor laws 
(including, without limitation, if applicable, the requirement to pay state prevailing wages); (2) 
implementation of Sections 1726 and 1781 of the Labor Code, as the same may be enacted, 
adopted or amended from time to time, or any other similar law; (3) failure by Purchaser to 
provide any required disclosure representation, statement, rebidding and/or identification which 
may be required by Labor Code Sections 1726 and 1781, as the same may be enacted, adopted or 
amended from time to time, or any other provision of law; and/or (4) failure by Purchaser to 
provide and maintain any and all bonds to secure the payment of contractors (including the 
payment of wages to workers performing any public work) which may be required by the Civil 
Code, Labor Code Section 1781, as the same may be enacted, adopted or amended from time to 
time, or any other provision of law.  

d. Purchaser hereby expressly acknowledges and agrees that Successor Agency has 
never previously affirmatively represented to the Purchaser or its contractor(s) for the 
Improvements in writing or otherwise, that the Project is not a “public work,” as defined in 
Section 1720 of the Labor Code. It is agreed by the Parties that, in connection with the 
development and construction (as defined by applicable law) of the Improvements, including, 
without limitation, any public work (as defined by applicable law), Purchaser shall bear all risks of 
payment or non-payment of state prevailing wages and/or the implementation of Labor Code 
Sections 1726 and 1781, as the same may be enacted, adopted or amended from time to time, 
and/or any other provision of law. “Increased costs” as used in this Section shall have the meaning 
ascribed to it in Labor Code Section 1781, as the same may be enacted, adopted or amended from 
time to time. The foregoing indemnity shall survive termination of this Agreement and shall 
continue after Completion and the recordation of the Release of Construction Covenants.  

 SECTION 312  Condition of Site during Construction.  

 At all times after the Close of Escrow and prior to the completion of construction, 
Purchaser shall secure and maintain the Site or cause the Site to be secured and maintained in a 
safe, neat and orderly condition to the extent practicable and in accordance with industry health 
and safety standards for construction sites consistent with the degree of construction permitted 
for portions of the Site in accordance with this Agreement.  

 SECTION 313  Permits 

 Before commencement of grading, construction or development of the Site, any building 
pads, buildings, structures or other work of improvement upon any portion of the Site, Purchaser 
shall, at its own expense, secure or cause to be secured, any and all permits which may be required 
by the Successor Agency or any other governmental agency with oversight for, or affected by, 
such construction, development or work. 

44B  SECTION 314  Rights of Access 

a. Commencing upon the Phase 1 Closing, representatives of the Successor Agency 
shall have the reasonable right of access to the Site, upon 24 hours’ written notice to Purchaser 
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(except in the case of an emergency, in which case,  Successor Agency shall provide such notice as 
may be practical under the circumstances), without charges or fees, at normal construction hours 
during the period of construction for the purposes of this Agreement, including, but not limited to, 
the inspection of the work being performed in constructing the Improvements. Such representatives 
of the Successor Agency shall be those who are so identified in writing by the Successor Agency 
Executive Director. Such access and inspection rights shall be undertaken in a manner which 
does not interfere with Purchaser’s activities or cause damage to property or improvements. 

b. The Purchaser has the right to designate representatives to accompany the 
Successor Agency representatives on such inspections.  The Successor Agency agrees to 
coordinate with Purchaser to schedule such inspections so that Purchaser’s representative may 
attend the inspections, in the discretion of Purchaser. 

45B SECTION 315  Disclaimer of Responsibility  

The Successor Agency neither undertakes nor assumes nor will have any responsibility or 
duty to Purchaser or to any third party to review, inspect, supervise, pass judgment upon or inform 
Purchaser or any third party of any matter in connection with the development or construction of 
the Improvements, whether regarding the quality, adequacy or suitability of the plans, any labor, 
service, equipment or material furnished to the Site, any person furnishing the same, or otherwise. 
Purchaser and all third parties shall rely upon its or their own judgment regarding such matters, 
and any review, inspection, supervision, exercise of judgment or information supplied to 
Purchaser or to any third party by the Successor Agency in connection with such matter is for the 
public purpose of redeveloping the Site, and neither Purchaser (except for the purposes set forth 
in this Agreement) nor any third party is entitled to rely thereon. The Successor Agency shall not 
be responsible for any of the work of construction, improvement or development of the Site. 

46B SECTION 316  Taxes, Assessments, Encumbrances and Liens 

Commencing upon the Phase 1 Closing, Purchaser shall pay when due all real estate 
taxes and assessments assessed and levied on or against the Site or any portion thereof. Purchaser 
shall not place, or allow to be placed, against the Site or any portion thereof, any mortgage, trust 
deed, encumbrance or lien not authorized by this Agreement until issuance of the Release of 
Construction Covenants relative to the Site or such portion thereof in accordance with Section 324 
of this Agreement. In addition, Purchaser shall remove, or shall have removed, any levy or 
attachment made on title to the Site (or any portion thereof), or shall assure the satisfaction thereof 
within a reasonable time but in any event prior to a sale thereunder. Under no circumstances 
whatsoever shall the Purchaser record or allow any security instruments to be recorded against 
Property 1 or Property 2 prior to the applicable Closing for such Property.  

47B  SECTION 317  Reserved. 

48B  SECTION 318   No Encumbrances Except Permitted Deed of Trusts 
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 a. Upon and after the Phase 1 Closing, Purchaser shall have the right to encumber 
Property 1, and upon and after the Phase 2 Closing, Purchaser shall have the right to encumber 
Property 1 and Property 2,  with Permitted Deed of Trusts, but only for the purpose of securing 
loans of funds to be used for financing and refinancing the Acquisition and Development Costs and 
other expenditures necessary and appropriate to develop the Site under this Agreement, consistent 
with the amounts set forth in the Method of Financing (“Permitted Financing Purposes”). 
Purchaser has no authority to encumber Property 1 or any portion thereof prior to the Phase 1 
Closing. Purchaser has no authority to encumber Property 2 or any portion thereof prior to the 
Phase 2 Closing. The maker of any loan approved by the Successor Agency pursuant to this 
Section 318 shall not be bound by any amendment, implementation agreement or modification to 
this Agreement subsequent to its approval without such lender giving its prior written consent. 

 b. In any event, Purchaser shall promptly notify the Successor Agency of any 
security interest created or attached to the Site whether by voluntary act of Purchaser or 
otherwise. The Successor Agency Executive Director or his or her designee agrees to make 
reasonable modifications of Sections 318 through 322 that may be requested by a Permitted 
Lender, provided such modification does not adversely affect the receipt of any material benefit 
by Successor Agency hereunder. Upon the reasonable request of a Permitted Lender, the 
Successor Agency Executive Director or his or her designee shall execute from time-to-time 
such estoppel certificates, subordination agreements and other requested documents to the extent 
they are consistent with the terms of this Agreement. The Successor Agency Executive Director 
shall respond to any request under this Section 318.b. within ten (10) days after receipt of the 
request if accompanied by sufficient information as may be reasonably required in order for the 
Successor Agency Executive Director to act on such request. 

 c. The words “security interest” and “deed of trust” as used herein include all other 
appropriate modes of financing real estate acquisition, construction and land development. 

 d. The restrictions on financing and encumbrance contained in this Section 318 shall 
not apply to any Parcel after the issuance of a Release of Construction Covenants as to such 
Parcel.  

SECTION 319  Lender Not Obligated to Construct Improvements 

 No lender shall be obligated by the provisions of this Agreement to construct or complete 
the Improvements or to guarantee such construction or completion. Nothing in this Agreement 
shall be deemed or construed to permit, or authorize any such lender to devote the Site to any 
uses, or to construct any improvements thereon, other than those uses or improvements provided 
for or authorized by this Agreement.  

50B SECTION 320  Notice of Default to Lenders; Right of Lender to Cure Defaults 

Whenever the Successor Agency shall deliver any notice or demand to Purchaser with 
respect to any breach or default by Purchaser in completion of construction of the Improvements, 
the Successor Agency shall at the same time deliver the notice or demand to each Permitted Lender 
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that requests such notice or demand, in writing, from the Successor Agency and provides its 
contact information for the notice or demand.  Each such Permitted Lender shall (insofar as the 
rights of the Successor Agency are concerned) have the right at its option within ninety (90) days 
after the receipt of the notice, to cure or remedy, or commence to cure or remedy, any such 
default and to add the cost thereof to the security interest debt and the lien of its security interest. 
If such default shall be a default which can only be remedied or cured by such Permitted Lender 
upon obtaining possession of the encumbered property, such Permitted Lender shall seek to 
obtain possession with diligence and continuity through a receiver or otherwise, and shall remedy 
or cure such default within ninety (90) days after obtaining possession; provided that in the case 
of a default which cannot with diligence be remedied or cured, or the remedy or cure of which 
cannot be commenced within such ninety- (90) day period, such Permitted Lender shall have such 
additional time as reasonably necessary to remedy or cure such default with diligence and 
continuity not to exceed one hundred and eighty (180) days, unless the Successor Agency agrees to 
further extensions in its reasonable discretion; and provided further that such Permitted Lender 
shall not be required to remedy or cure any non-curable default of Purchaser. Any Permitted 
Lender who forecloses on its Permitted Deed of Trust, or is assigned or otherwise succeeds to 
Purchaser’s rights under this Agreement, or, subject to the reasonable approval of the Successor 
Agency Executive Director, the successful bidder at a foreclosure sale, shall have the right to 
undertake or continue the construction or completion of the Improvements upon execution of a 
written agreement with the Successor Agency by which such Permitted Lender expressly assumes 
Purchaser’s rights and obligations under this Agreement, approval of which agreement shall not 
be unreasonably withheld by Successor Agency. Any such Permitted Lender properly completing 
such improvements shall be entitled, upon written request made to the Successor Agency, to a 
Release of Construction Covenants from the Successor Agency. 

51B  SECTION 321   Failure of Lender to Complete Improvements 

In any case where, six (6) months after default by Purchaser, a Permitted Lender has not 
elected to complete construction of the Improvements, or, if it has elected to complete the 
Improvements, it has not proceeded diligently with construction, the Successor Agency may 
purchase the Permitted Deed of Trust by payment to the Permitted Lender of the full amount of 
the unpaid principal debt, plus any accrued and unpaid interest and other charges secured by the 
mortgage instrument approved by the Successor Agency.  

52B SECTION 322  Right of the Successor Agency to Cure Defaults 

In the event of a default or breach by Purchaser of a Permitted Deed of Trust prior to 
Completion and prior to completion of a foreclosure by a Permitted Lender, and the Permitted 
Lender has not commenced to complete the development, the Successor Agency may cure the 
default at any time prior to completion by a Permitted Lender of any foreclosure under its security. 
In such event, the Successor Agency shall be entitled to reimbursement from Purchaser of all costs 
and expenses incurred by the Successor Agency in curing the default. The Successor Agency 
shall also be entitled to a lien upon the applicable portion of the Site, subordinate to the liens of any 
Permitted Lender, to the extent of such costs and disbursements.  
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53B  SECTION 323  Right of the Successor Agency to Satisfy Other Liens on the USite 

Prior to Completion and after Purchaser has had a reasonable time to challenge, cure or 
satisfy any liens or encumbrances on its interest in the Site, the Successor Agency shall have the 
right, without obligation, to satisfy any such liens or encumbrances. In such event, the Successor 
Agency shall be entitled to reimbursement from Purchaser of all costs and expenses incurred by the 
Successor Agency in satisfying any such liens or encumbrances. The Successor Agency shall also 
be entitled to a lien upon the Site to the extent of such costs and expenses, subordinate to the liens 
of any Permitted Lender, to the extent of such costs and expenses.  

54B  SECTION 324  Release of Construction Covenants 

 a. Promptly after Completion of the Improvements relative to any portion of the Site 
as required by this Agreement, Successor Agency shall deliver to Purchaser a Release of 
Construction Covenants relative to such portion of the Site, upon written request therefor by 
Purchaser.  In addition to the other provisions of this Agreement, which, by their terms cease to be 
applicable relative to any portion of the Site following the Successor Agency’s issuance of a 
Release of Construction Covenants relative to such portion of the Site, each Release of 
Construction Covenants shall be, and shall so state, conclusive determination of satisfactory 
completion of the construction of the Improvements required by this Agreement with respect to 
the portion of the Site described in the Release of Construction Covenants and a release of all 
other obligations in this Agreement relating to such portion of the Site—it being understood that 
once a Release of Construction Covenants has been recorded as to the entire Site, this Agreement 
shall be of no further force or effect. The Successor Agency shall not unreasonably withhold any 
such Release of Construction Covenants. Such Release of Construction Covenants shall be, and 
shall so state, conclusive determination of satisfactory completion of the construction of the 
Improvements required by this Agreement with respect to the portion of the Site described in the 
Release of Construction Covenants. Upon request of Purchaser, the Successor Agency Executive 
Director shall consider in good faith including in the Release of Construction Covenants any 
other covenants contained in this Agreement, to indicate that such covenants have been fully 
satisfied by the completion of construction of such portion of the Site, if such be the case. 

 b. The Release of Construction Covenants shall be substantially in the form attached 
to this Agreement as Attachment No. 13 so as to permit it to be recorded in the Official Records. 

 c. If Successor Agency fails to deliver the Release of Construction Covenants within 
ten (10) days after written request from Purchaser, Successor Agency shall provide Purchaser with 
a written statement of its reasons (the “Statement of Reasons”) within that ten (10)-day period. The 
statement shall also set forth the steps Purchaser must take to obtain the Release of Construction 
Covenants. If the reasons are confined to the immediate unavailability of specific items or 
materials for landscaping, or to so-called “punch list” items identified by Successor Agency, 
Successor Agency will issue the Release of Construction Covenants upon delivery to the 
Successor Agency by Purchaser of a bond or other security that is acceptable to Successor Agency 
in the Successor Agency Executive Director’s sole discretion, in an amount representing Successor 
Agency’s reasonable estimate of the cost to complete the work. 
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  d. Such Release of Construction Covenants shall not constitute evidence of 
compliance with or satisfaction of any obligation of Purchaser to any Senior Lender, or any insurer 
of a mortgage securing money loaned to finance the Improvements, nor any part thereof. Such 
Release of Construction Covenants is not a Notice of Completion as referred to in Section 3093 
of the California Civil Code.  

3BPART 4. USE OF THE SITE 

55B SECTION 401  Uses 

a. Purchaser covenants and agrees for itself, its successors, its assigns and every 
successor in interest to the Site or any part thereof, that Purchaser, such successors and such 
assignees shall use the Site only for the uses specified in the applicable Agreement Containing 
Covenants and this Agreement. No change in the use of the Site shall be permitted without the 
prior written approval of Successor Agency. 

b. Notwithstanding the generality of subsection (a), above, Purchaser, its successors 
and assigns, shall use the Site and/or Improvements only for the development and operation of a 
retail center (“Retail Center”) generally consistent with the information submitted as part of 
Purchaser’s May 6, 2009 proposal to the former Imperial Beach Redevelopment Agency, as 
revised pursuant to the latest submitted site plan dated December 5, 2011 (the “Proposal”), as 
more particularly described in and/or modified by this Agreement, the Scope of Development, 
the Agreement Containing Covenants and the Plans approved by the Successor Agency pursuant 
to this Agreement.  

c. The type and quality of tenants allowed in the Retail Center shall be generally 
consistent with the type and quality of tenants in other projects developed by Purchaser as 
described in the Proposal, but shall specifically include an approximately 14,800 square foot  
grocery store or supermarket approved in writing by the Successor Agency Executive Director 
on Parcel “A” and an approximately 5,000 – 15,000 square foot retail building approved in 
writing by the Successor Agency Executive Director on Parcel “F”. 

d. The Retail Center shall specifically exclude those prohibited uses listed in the 
Agreement Containing Covenants.  

56B SECTION 402  Maintenance 

  Purchaser shall maintain the Site or cause the Site to be maintained in accordance with 
the requirements of the Agreement Containing Covenants. Upon and at all times after 
Completion of Construction, the Project shall be well maintained as to both external and internal 
appearance of all buildings, landscaping, common areas, and parking areas, conforming to the 
standards maintained by Purchaser at its other similar retail developments in San Diego County 
in existence as of the Effective Date. 
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B   SECTION 403  Obligation to Refrain from Discrimination 

Purchaser covenants by and for itself, its heirs, executors, administrators and assigns, and 
all persons claiming under or through them, that there shall be no discrimination against or 
segregation of any person or group of persons, on account of any basis listed in subdivision (a) or 
(d) of Section 12955 of the Government Code, as those bases are defined in Sections 12926, 
12926.1, subdivision (m) and paragraph (1) of subdivision (p) of Section 12955, and Section 
12955.2 of the Government Code, in the sale, lease, sublease, transfer, use, occupancy, tenure, or 
enjoyment of the Site, nor shall the transferee itself or any person claiming under or through him 
or her, establish or permit any such practice or practices of discrimination or segregation with 
reference to the selection, location, number, use, or occupancy, of tenants, lessees, sublessees, 
subtenants, or vendees of the Site.  The foregoing covenants shall run with the land. 

58B  SECTION 404  Form of Nondiscrimination and Nonsegregation Clauses  

All deeds, leases or contracts made relative to the Site, improvements thereon, or any part 
thereof, shall contain or be subject to substantially the following nondiscrimination or 
nonsegregation clauses: 

(1) (a) In deeds:  “The grantee herein covenants by and for himself or herself, 
his or her heirs, executors, administrators, and assigns, and all persons claiming under or through 
them, that there shall be no discrimination against or segregation of, any person or group of 
persons on account of any basis listed in subdivision (a) or (d) of Section 12955 of the 
Government Code, as those bases are defined in Sections 12926, 12926.1, subdivision (m) and 
paragraph (1) of subdivision (p) of Section 12955, and Section 12955.2 of the Government Code, 
in the sale, lease, sublease, transfer, use, occupancy, tenure, or enjoyment of the premises herein 
conveyed, nor shall the grantee or any person claiming under or through him or her, establish or 
permit any practice or practices of discrimination or segregation with reference to the selection, 
location, number, use or occupancy of tenants, lessees, subtenants, sublessees, or vendees in the 
premises herein conveyed.  The foregoing covenants shall run with the land.” 

  (b) Notwithstanding paragraph (a), with respect to familial status, 
paragraph (a) shall not be construed to apply to housing for older persons, as defined in Section 
12955.9 of the Government Code.  With respect to familial status, nothing in paragraph (a) shall 
be construed to affect Sections 51.2, 51.3, 51.4, 51.10, 51.11, and 799.5 of the Civil Code, 
relating to housing for senior citizens.  Subdivision (d) of Section 51 and Section 1360 of the 
Civil Code and subdivisions (n), (o), and (p) of Section 12955 of the Government Code shall also 
apply to the above paragraph. 

(2) (a) In leases:  “The lessee herein covenants by and for himself or herself, 
his or her heirs, executors, administrators, and assigns, and all persons claiming under or through 
him or her, and this lease is made and accepted upon and subject to the following conditions: 
That there shall be no discrimination against or segregation of any person or group of persons, on 
account of any basis listed in subdivision (a) or (d) of Section 12955 of the Government Code, as 
those bases are defined in Sections 12926, 12926.1, subdivision (m) and paragraph (1) of 
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subdivision (p) of Section 12955, and Section 12955.2 of the Government Code, in the leasing, 
subleasing, transferring, use, occupancy, tenure, or enjoyment of the premises herein leased nor 
shall the lessee himself or herself, or any person claiming under or through him or her, establish 
or permit any such practice or practices of discrimination or segregation with reference to the 
selection, location, number, use, or occupancy, of tenants, lessees, sublessees, subtenants, or 
vendees in the premises herein leased.” 

  (b) Notwithstanding paragraph (a), with respect to familial status, 
paragraph (a) shall not be construed to apply to housing for older persons, as defined in Section 
12955.9 of the Government Code.  With respect to familial status, nothing in paragraph (1) shall 
be construed to affect Sections 51.2, 51.3, 51.4, 51.10, 51.11, and 799.5 of the Civil Code, 
relating to housing for senior citizens.  Subdivision (d) of Section 51 and Section 1360 of the 
Civil Code and subdivisions (n), (o), and (p) of Section 12955 of the Government Code shall 
apply to the above paragraph. 
 
59B  SECTION 405  Effect and Duration of Covenants 

The covenants established in this Agreement shall run with the land, without regard to 
technical classification and designation, and shall be for the benefit and in favor of and 
enforceable against the original Purchaser, or if the Purchaser is no longer the owner, then 
against its permitted successors in interest which have been expressly approved in writing by the 
Successor Agency in accordance with the terms and conditions of this Agreement by the 
Successor Agency for a period of fifty (50) years, except that non-discrimination covenants shall 
remain in effect in perpetuity.  Unless set forth otherwise, the covenants described in this Part 4 
shall commence upon the Close of Escrow and shall be set forth in the applicable Grant Deed 
and Agreement Containing Covenants.   

5 7 
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SECTION 406  Agreement Containing Covenants 
 
As a material part of the consideration for this Agreement, Purchaser covenants and 

agrees that it shall execute in recordable form the Agreement Containing Covenants for each 
Property.  The Agreement Containing Covenants shall be recorded against the Site in first 
priority position senior to any liens or encumbrances (including, without limitation, any 
Approved Loan).  Purchaser shall obtain and cause to be recorded (as applicable), at Purchaser’s 
sole cost and expense, any instruments necessary and/or appropriate to subordinate to the 
Agreement Containing Covenants (to the reasonable satisfaction of the Successor Agency 
Executive Director) any deeds of trust, mortgages, security instruments, other liens, leases, 
subleases and/or other agreements affecting title to or possession of or providing a security 
interest in the Site which otherwise are or might be senior to the Agreement Containing 
Covenants (other than title items existing as of the Close of Escrow which were not created by 
Purchaser; Purchaser shall have no obligation to cause such items to be subordinated).  

SECTION 407  CC&Rs 
  
Purchaser shall prepare and submit a set of covenants, conditions and restrictions by and 

among Purchaser and all other owners of any portion of the Site within the Retail Center 
addressing, inter alia, parking, access driveways, pedestrian walkways and/or the maintenance of 
such areas (“CC&Rs”) to Successor Agency, for review and written approval by the Successor 
Agency Executive Director within the time established in the Schedule of Performance.  Such 
CC&Rs shall provide, inter alia, (i) for damage and destruction provisions that are customary in 
the industry, (ii) that Successor Agency is a third party beneficiary of certain provisions thereof 
as deemed reasonably necessary by Successor Agency to protect its interests; (iii) for reciprocal 
easements to permit encroachments to accommodate imperfections in construction as compared 
to the boundaries for each parcel set forth in the Map; and (iv) such reciprocal easements as may 
be necessary for the effective operation of the Retail Center in the event one or more Parcels are 
and continue to be owned separately, including but not limited to the exercise by Successor 
Agency of the Option and the operation of the Retail Center if Successor Agency or its assignee 
owns Property 2, and Purchaser and/or its assignee(s) own Property 1. The Successor Agency 
Executive Director’s review shall be limited to confirming that the CC&Rs address the foregoing 
topics in this Section 407 and confirming that the CC&Rs are not inconsistent with this 
Agreement. 

SECTION 408  Designation as Point of Sale   

Purchaser and its successors and assigns shall maintain such licenses and permits as may 
be required by any governmental agency to conduct taxable sales arising from any project on the 
Site and, to the extent permitted by law, shall designate the City of Imperial Beach as the “point 
of sale” for all taxable sales and lease transactions occurring from any project on the Site in all 
reports to the California State Board of Equalization in accordance with the Bradley-Burns 
Uniform Sales and Use Tax Law (Revenue and Taxation Code 72000 et seq.), as it may be 
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amended or substituted from time to time, and on sales tax returns to the State of California for 
all taxable sales occurring at any project on the Site.   

4BPART 5. DEFAULTS AND REMEDIES 

60B  SECTION 501  Defaults - General 

 a. Subject to the extensions of time set forth in Section 602, failure or delay by 
either Party to perform any term or provision of this Agreement constitutes a default under this 
Agreement. The Party who fails or delays must commence to cure, correct or remedy such failure 
or delay and shall complete such cure, correction or remedy with reasonable diligence following 
written notice from the other Party, as provided below. 

 b. The injured Party shall give written notice of default to the Party in default, 
specifying the default complained of by the injured Party. Failure or delay in giving such notice 
shall not constitute a waiver of any default, nor shall it change the time of default. Except as 
otherwise expressly provided in this Agreement, any failures or delays by either Party in 
asserting any of its rights and remedies as to any default shall not operate as a waiver of any 
default or of any such rights or remedies. Delays by either Party in asserting any of its rights and 
remedies shall not deprive either Party of its right to institute and maintain any actions or 
proceedings which it may deem necessary to protect, assert or enforce any such rights or 
remedies. 

 c. If a monetary event of default occurs, prior to exercising any remedies hereunder, 
the injured Party shall give the Party in default written notice of such default. The Party in default 
shall have a period of thirty (30) calendar days after such notice is received or deemed received 
within which to cure the default prior to exercise of remedies by the injured Party. 

 d. If a non-monetary event of default occurs, prior to exercising any remedies 
hereunder, the injured Party shall give the Party in default notice of such default. If the default is 
reasonably capable of being cured within thirty (30) calendar days after such notice is received 
or deemed received, the Party in default shall have such period to effect a cure prior to exercise 
of remedies by the injured Party. If the default is such that it is not reasonably capable of being 
cured within thirty (30) days after such notice is received, and the Party in default (1) initiates 
corrective action within said period, and (2) diligently, continually, and in good faith works to 
effect a cure as soon as possible, then the Party in default shall have such additional time as is 
reasonably necessary to cure the default prior to exercise of any remedies by the injured Party, 
but in any event no more than one hundred and twenty (120) days of receipt of such notice of 
default from the injured Party. 

61B  SECTION 502  Institution of Legal Actions 

In addition to any other rights or remedies (and except as otherwise provided in this 
Agreement), either Party may institute legal action to cure, correct or remedy any default, to 
recover damages for any default, or to obtain any other remedy consistent with the purpose of 
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this Agreement. Such legal actions must be instituted in the Superior Court of the County of San 
Diego, State of California, in any other appropriate court of that county, or in the United States 
District Court for the Southern District of California. 

62BSECTION 503  Applicable Law 

The laws of the State of California shall govern the interpretation and enforcement of this 
Agreement. 

63BSECTION 504  Acceptance of Service of Process 

 a. In the event that any legal action is commenced by Purchaser against the 
Successor Agency, service of process on the Successor Agency shall be made by personal service 
upon the Successor Agency Executive Director or in such other manner as may be provided by 
law. 

 b. In the event that any legal action is commenced by the Successor Agency against 
Purchaser, service of process on Purchaser shall be made by personal service upon Purchaser or 
upon the Purchaser’s Manager, or any officer of the Purchaser or Manager, and shall be valid 
whether made within or without the State of California, or in such manner as may be provided by 
law. 

64B SECTION 505  Rights and Remedies Are Cumulative 

Except with respect to rights and remedies expressly declared to be exclusive in this 
Agreement, the rights and remedies of the Parties are cumulative, and the exercise by either Party 
of one or more of such rights or remedies shall not preclude the exercise by it, at the same or 
different times, of any other rights or remedies for the same default or any other default by the 
other Party. 

65B SECTION 506  Damages 

If a default is not cured within the time provided in Section 501, the defaulting Party shall 
be liable to the non-defaulting Party for any damages caused by such default, and the non-
defaulting Party may thereafter (but not before) commence an action for damages against the 
defaulting Party with respect to such default. Neither Party shall be entitled to, and both Parties 
hereby waive, any right to seek special or consequential damages of any kind or nature arising 
out of or in connection with this Agreement.  

66B SECTION 507  Specific Performance 

If a default is not cured within the time provided in Section 501, the non-defaulting Party, 
at its option, may thereafter (but not before) commence an action for specific performance of the 
terms of this Agreement pertaining to such default. 
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67B SECTION 508  Estoppels 

Upon written request from Purchaser, Successor Agency shall provide, within fifteen (15) 
days from receipt of the written request, to Purchaser and any lender, prospective lender, or 
prospective purchaser, an estoppel certificate by which Successor Agency confirms whether or 
not any defaults then exist hereunder or in connection herewith, along with confirmation of such 
other factual matters as such recipient may reasonably require and which is within the knowledge 
of the Successor Agency.  Purchaser shall pay all reasonable costs and expenses of Successor 
Agency in providing any such estoppel certificate. 

68B SECTION 509   Termination by Purchaser 

a. Prior to the Phase 1 Closing, subject to the notice and cure provisions of Section 
501, Purchaser shall have the right to terminate this Agreement, by providing written notice to the 
Successor Agency, in the event of (i) an uncured default by Successor Agency, or (ii) the failure of 
any condition precedent to the Phase 1 Closing that benefits the Purchaser. 

b. Prior to the Phase 2 Closing, subject to the notice and cure provisions of Section 
501, Purchaser shall have the right to terminate this Agreement, by providing written notice to the 
Successor Agency and reconveying title to Property 2 to Successor Agency, free and clear of any 
encumbrances, in the event of (i) an uncured default by Successor Agency, or (ii) the failure of any 
condition precedent to the Phase 2 Closing that benefits the Purchaser. 

69B SECTION 510  Termination by Successor Agency 

a. Prior to the Phase 1 Closing, subject to the notice and cure provisions of Section 
501, Successor Agency shall have the right to terminate this Agreement, by providing written 
notice to Purchaser, in the event of (i) an uncured default by Purchaser, or (ii) the failure of any 
condition precedent to the Phase 1 Closing that benefits the Successor Agency to be satisfied as 
of the latest date for the Phase 1 Closing. 

b. Prior to the Phase 2 Closing, subject to the notice and cure provisions of Section 
501, Successor Agency shall have the right to terminate this Agreement, by providing written 
notice to the Purchaser, in the event of (i) an uncured default by Purchaser, or (ii) the failure of any 
condition precedent to the Phase 2 Closing that benefits the Successor Agency to be satisfied as 
of the latest date for the Phase 2 Closing. Upon which termination, Purchaser shall reconvey title 
to Property 2 to Successor Agency, free and clear of any encumbrances, other than any 
Successor Agency-approved encumbrances (such as entitlements and easements) and matters 
affecting title as of the Close of Escrow. 

c. After the Close of Escrow, but before Completion of a Phase, and subject to the 
notice and cure provisions of Section 501, Successor Agency shall have the additional right to 
terminate this Agreement in the event any of the following defaults shall occur: 
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  1. Subject to Force Majeure Delays, Purchaser fails to commence 
construction of the Improvements as required by this Agreement and such breach is not cured 
within the time provided in Section 501 of this Agreement, provided that Purchaser shall not have 
obtained an extension or postponement to which Purchaser may be entitled pursuant to Section 
602 hereof; or 

  2. Purchaser abandons or substantially suspends construction of the 
Improvements and such breach is not cured within the time provided in Section 501 of this 
Agreement, provided Purchaser has not obtained an extension or postponement to which Purchaser 
may be entitled to pursuant to Section 602 hereof; or 

  3. Except for Permitted Transfers, Purchaser assigns or attempts to assign 
this Agreement, or any rights herein, or transfer, or suffer any involuntary transfer of the Site, or 
any part thereof, in violation of this Agreement, and such breach is not cured within the time 
provided in Section 501 of this Agreement; or 

  4. Purchaser otherwise materially breaches this Agreement, and such breach 
is not cured within the time provided in Section 501 of this Agreement. 

  SECTION 511  Power of Termination and Right of Reverter 

 
a. The Parties agree that the Completion of the Improvements by Purchaser, 

as provided in this Agreement, is a condition subsequent to which the fee simple estate in the 
Site granted to Purchaser by Successor Agency is subject. Therefore, if this Agreement is 
terminated by Successor Agency pursuant to Section 510.c. of this Agreement following the 
Close of Escrow but prior to the Completion of construction as evidenced by issuance of the 
Release of Construction Covenants for a Property or Parcel(s), Successor Agency shall have the 
additional right, in its sole and absolute discretion, in addition to any other rights and remedies 
granted in this Agreement, to exercise a power of termination as described in California Civil 
Code Section 885.010, to terminate and revest in Successor Agency the estate in the Site 
previously conveyed to Purchaser pursuant to this Agreement and to re-enter and take possession 
of the Site with any Improvements thereon; provided, however, in such circumstance (i) all 
obligations of Purchaser under this Agreement (and the instrument and documents being 
executed in accordance herewith) will terminate, except for any obligation of Purchaser to 
indemnify the Indemnified Parties, and (ii) Successor Agency shall take title to the Site subject to 
any Permitted Deed of Trust. Successor Agency’s rights pursuant to this Section shall terminate 
and be of no further force and effect upon the issuance of the Release of Construction Covenants 
for the subject Property, Parcel or Parcels.  
 

b. Successor Agency’s power of termination shall be limited by and shall not 
defeat, render invalid or limit: (1) any Permitted Deed of Trust with respect to a Property, Parcel 
or Parcels; or (2) any rights or interests provided in this Agreement for the protection of 
Permitted Lenders with respect to a Property, Parcel or Parcels. 
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c. Upon revesting in Successor Agency title to a Property, Parcel or Parcels 
as provided in this Section, Successor Agency shall, pursuant to its rights and responsibilities use 
its best efforts to reconvey the subject Property, Parcel or Parcels as soon as possible, in a 
commercially reasonable manner and consistent with the objectives of the Redevelopment Plan, 
to a qualified and responsible developer (as determined by Successor Agency) who will assume 
the obligation of making or completing such Improvements as are acceptable to Successor 
Agency in accordance with the uses specified for the Site in the Redevelopment Plan and in a 
manner that is satisfactory to Successor Agency. Upon such resale of the subject Property, Parcel 
or Parcels, any proceeds of such sale shall be applied as follows: 

 
1. First, to reimburse Successor Agency on its own behalf for all 

reasonable costs and expenses incurred by Successor Agency, including but not limited to pro-
rata salaries of Successor Agency staff and legal fees incurred in connection with the recapture, 
management and resale of the subject Property, Parcel or Parcels (but less any income derived by 
Successor Agency from any part of the Site in connection with such management); all taxes, 
installments of assessments payable prior to resale, and water and sewer charges with respect to 
the Site; any payments made or required to be made to discharge any encumbrances or liens 
existing on the Site at the time of revesting of title in Successor Agency (other than those 
existing as of the Close of Escrow that were not created by Purchaser)  or to discharge or prevent 
from attaching or being made any subsequent encumbrances or liens due to obligations, defaults 
or acts of Purchaser, its successors or transferees; expenditures made or obligations incurred with 
respect to any improvements made or completed by Successor Agency on the Site or any part 
thereof in accordance with this Agreement, the Scope of Development and the Plans; and any 
amounts otherwise owing to Successor Agency by Purchaser and its successors or transferees. 

2. Second, to reimburse any Permitted Lender for amounts owing 
under its Construction Loan.  
 

3. Third, to reimburse Purchaser for any Purchaser Equity disbursed 
to pay Acquisition and Development Costs, less any gains or income withdrawn or made by 
Purchaser from the Site or the Improvements thereon. Notwithstanding the foregoing, the sum of 
the amounts calculated pursuant to subsections (2) and (3) shall not exceed the fair market value 
of the Improvements on the Site as of the date of the default or failure which gave rise to 
Successor Agency’s exercise of its power of termination. 

 
4. Any balance remaining after such reimbursements shall be retained 

by Successor Agency as its property. 
 

d. The rights established in this Section 511 are authorized by Section 33438 
of the California Health and Safety Code and are to be interpreted in light of the fact that 
Successor Agency will convey the Site to Purchaser for redevelopment and not for speculation. 

SECTION 512. Termination for Reasons of Infeasibility 
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  a. This Agreement shall be subject to termination by Purchaser prior to the 
Phase 1 Closing, as a failure of a condition and not as an event of default, in the event Purchaser 
delivers the written notice to Successor Agency described in paragraph z. of Section 208 of this 
Agreement (“Purchaser’s Notice of Infeasibility”). From and after giving Purchaser’s Notice of 
Infeasibility, Purchaser shall no longer be obligated to perform its obligations under this 
Agreement and Successor Agency shall have no cause of action or claim against Purchaser 
arising out of such election to terminate. 
  
  b. This Agreement is subject to termination by Successor Agency prior to 
February 1, 2014, as a failure of a condition and not as an event of default, in the event Successor 
Agency delivers the written notice to Purchaser described in paragraph aa. of Section 208 of this 
Agreement (“Successor Agency’s Notice of Infeasibility”). From and after giving Successor 
Agency’s Notice of Infeasibility, Successor Agency shall no longer be obligated to perform its 
obligations under this Agreement. Notwithstanding any provision to the contrary contained in 
this Agreement, as a condition to such a termination by the Successor Agency the Successor 
Agency must accompany any such Successor Agency’s Notice of Infeasibility to Purchaser with 
a termination fee, which fee shall be treated as liquidated damages in the amount of $50,000.  
 
SUCCESSOR AGENCY AND PURCHASER, BY THIS AGREEMENT, MUTUALLY 
AGREE THAT IF SUCCESSOR AGENCY EXERCISES ITS RIGHT OF 
TERMINATION PURSUANT TO THE FOREGOING PARAGRAPH AND SECTION 
208.aa., THEN THE RESULTING DAMAGES TO PURCHASER WOULD BE 
IMPRACTICABLE OR EXTREMELY DIFFICULT TO DETERMINE. BECAUSE OF 
THIS  DIFFICULTY, THE PARTIES AGREE THAT, IN THE EVENT SUCCESSOR 
AGENCY DELIVERS TO PURCHASER SUCCESSOR AGENCY’S NOTICE OF 
INFEASIBILITY, SUCCESSOR AGENCY MUST PAY TO PURCHASER THE SUM OF 
FIFTY THOUSAND DOLLARS ($50,000) AS LIQUIDATED DAMAGES, WITHOUT 
ANY DEDUCTION, OFFSET OR RECOUPMENT (OR ANY RIGHT THEREOF) 
WHATSOEVER, AND PURCHASER SHALL BE ENTITLED TO SUCH LIQUIDATED 
DAMAGES INSTEAD OF AND EXCLUSIVE OF ANY OTHER REMEDY AGAINST 
SUCCESSOR AGENCY FOR ANY TERMINATION OF THIS AGREEMENT 
PURSUANT TO THE FOREGOING PARAGRAPH AND SECTION 208.aa. 
 
 
 Successor Agency: ____________   Purchaser: __________ 

5BPART 6. GENERAL PROVISIONS 

70B  SECTION 601  Notices 

Formal notices, demands and communications between Successor Agency and Purchaser 
shall be deemed sufficiently given if dispatched by first class mail, registered or certified mail, 
postage prepaid, return receipt requested, or by electronic facsimile or electronic mail 
transmission followed by delivery of a “hard” copy, or by personal delivery (including by means 
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of professional messenger service, courier service such as United Parcel Service or FedEx, or by 
U.S. Postal Service), to the addresses set forth in Sections 106 and 107 hereof. Such written 
notices, demands and communications may be sent in the same manner to such other addresses as 
either Party may from time to time designate by mail. Any notice that is transmitted by electronic 
facsimile or electronic mail transmission followed by delivery of a “hard” copy, shall be deemed 
delivered upon its transmission; any notice that is personally delivered (including by means of 
professional messenger service, courier service such as United Parcel Service or Federal Express, 
or by U.S. Postal Service), shall be deemed received on the documented date of receipt; and any 
notice that is sent by registered or certified mail, postage prepaid, return receipt required shall be 
deemed received on the date of receipt thereof. 

71B  SECTION 602   Enforced Delay: Extension of Time of Performance 

 a. Performance by either Party hereunder shall not be deemed to be in default where 
delays or defaults are due to war, insurrection, strikes, lock-outs, riots, floods, earthquakes, fires, 
casualties, acts of God, acts of the public enemy, epidemics, quarantine restrictions, freight 
embargoes, lack of transportation, governmental restrictions or priority, litigation, unusually severe 
weather, inability to secure necessary labor, material or tools, delays of any contractor, sub-
contractor or supplier, acts of the other Party, acts or failure to act of the City or any other public 
or governmental agency or entity (except that acts or failure to act of Successor Agency shall not 
excuse performance of Successor Agency), or any causes beyond the control or without the fault 
of the Party claiming an extension of time to perform (except that delay in obtaining, or the 
failure to obtain, tenant commitments or construction or permanent financing shall not excuse 
performance of Purchaser unless such delay or failure results from any of the foregoing causes). 

 b. An extension of time for any such cause (a “Force Majeure Delay”) shall be for 
the period of the enforced delay and shall commence to run from the time of the commencement of 
the cause, if notice by the Party claiming such extension is sent to the other Party within thirty 
(30) days of knowledge of the commencement of the cause. Notwithstanding the foregoing, none 
of the foregoing events shall constitute a Force Majeure Delay unless within the foregoing thirty 
(30) day period, the Party claiming such delay and interference delivers to the other Party written 
notice describing the event, its cause, when and how such Party obtained knowledge, the date and 
the event commenced, and the estimated delay resulting therefrom. Any Party claiming a Force 
Majeure Delay shall deliver such written notice within thirty (30) days after it obtains actual 
knowledge of the event.  

c. Times of performance under this Agreement may also be extended in writing by 
the Successor Agency and Purchaser. 

72B SECTION 603  Conflict of Interest 

 a. No elected official, member, officer or employee of Successor Agency shall have 
any personal interest, direct or indirect, in this Agreement, nor shall any such member, official, or 
employee participate in any decision relating to the Agreement which affects his or her personal 
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interests or the interests of any corporation, partnership, or association in which he or she is, 
directly or indirectly, interested. 

 b. Purchaser warrants that it has not paid or given, and will not pay or give, any third 
person any money or other consideration for obtaining this Agreement. 

73B SECTION 604 Nonliability of Successor Agency Officials and Employees 

No elected official, officer, representative, agent, employee, contractor or attorney of 
Successor Agency shall be personally liable to Purchaser, any Assignee or any successor in 
interest in the event of any default or breach by Successor Agency or for any amount which may 
become due or on any obligation under the terms of this Agreement. No officer, director, 
stockholder, member, limited partner, representative, agent, employee, contractor or attorney of 
Purchaser shall be personally liable to Successor Agency or any successor in interest in the event 
of any default or breach by Purchaser for any amount which may become due on any obligation 
under the terms of this Agreement. 

5774B SECTION 605  Inspection of Books and Records 

Successor Agency shall have the right at all reasonable times to inspect and copy the 
books and records of Purchaser pertaining to the Site as pertinent to the purposes of this 
Agreement. 

75B  SECTION 606   Approvals 

 a. Except as otherwise expressly provided in this Agreement, approvals (which 
includes both approvals and consents and words of similar meaning contained herein) required of 
Successor Agency or Purchaser in this Agreement, including the attachments to this Agreement, 
shall not be unreasonably withheld, conditioned or delayed. All approvals shall be in writing. 
Except as otherwise expressly provided in this Agreement, failure by either Party to approve a 
matter within the time provided for approval of the matter shall not be deemed a disapproval, and, 
except as otherwise expressly provided in this Agreement, failure by either Party to disapprove a 
matter within the time provided for approval of the matter shall not be deemed an approval. 

 b. Except as otherwise expressly provided in this Agreement, approvals or consents 
required of the Successor Agency (under this Agreement and the related documents being 
executed in connection herewith) shall be deemed granted by the written approval or consent of the 
Successor Agency Executive Director or designee without the requirement of any additional 
approval or consent by the Successor Agency Board or any other party, body, or agency, except as 
otherwise required by applicable law. Successor Agency agrees to provide notice to Purchaser of 
the name of any designee of the Successor Agency Executive Director on a timely basis, and to 
provide updates from time to time. Notwithstanding the foregoing, the Successor Agency 
Executive Director may, in his or her sole discretion, refer to the Successor Agency Board any 
item requiring Successor Agency approval or consent provided that such referral to the Successor 
Agency Board will not be deemed to extend any timeframe for Successor Agency performance 
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specified herein or in the Schedule of Performance that is not approved by Purchaser; otherwise, 
“Successor Agency approval” means and refers to approval by the Successor Agency Executive 
Director. Purchaser shall consider in good faith and not unreasonably (in light of all the 
circumstances) withhold, condition or delay approval of any request by Successor Agency 
Executive Director to extend any such timeframe for Successor Agency performance specified 
herein or in the Schedule of Performance if Successor Agency Executive Director in good faith 
determines that a particular matter requiring Successor Agency approval should be referred to 
Successor Agency Board. 

c. The Parties acknowledge that the forms of those Attachments appended to this 
Agreement as of the Effective Date that are identified in Section 103 of this Agreement as 
“examples”, are examples of forms of documents which have not been approved as to form and 
substance by either Successor Agency or Purchaser and are not intended as binding on either 
Party – with each Party reserving the right to negotiate and agree, in good faith, upon the final 
form and substance of such instrument. Purchaser and Successor Agency Executive Director 
shall use commercially reasonable best efforts to complete and approve the final forms of the 
Attachments (including but not limited to the following: Attachment No. 8 (Grant Deed); and 
Attachment No. 10 (Environmental Indemnity) by that date which is thirty (30) days after the 
expiration of the condition described in paragraph aa. of Section 208 of this Agreement or thirty 
(30) days after the date on which such condition is waived by Successor Agency, whichever 
occurs first. The Successor Agency Executive Director, with the concurrence of the Successor 
Agency legal counsel, shall have the right from time-to-time, in his or her sole discretion, to 
approve changes to the attachments to this Agreement deemed reasonably necessary or 
appropriate to carry out the purposes of this Agreement.  

76B SECTION 607  Real Estate Commissions; Finder’s Fee 

The Successor Agency shall not be liable for any real estate commissions, brokerage fees 
or finder’s fees which may arise from this Agreement.  The Successor Agency and Purchaser 
each represent that neither has engaged any broker, agent or finder in connection with this 
transaction.   

77B SECTION 608  Construction and Interpretation of Agreement 

 a. The language in all parts of this Agreement shall in all cases be construed simply, 
as a whole and in accordance with its fair meaning and not strictly for or against any Party. The 
Parties to this Agreement acknowledge and agree that this Agreement has been prepared jointly 
by the Parties and has been the subject of arm’s length and careful negotiation over a considerable 
period of time, that each Party has been given the opportunity to independently review this 
Agreement with legal counsel, and that each Party has the requisite experience and sophistication 
to understand, interpret, and agree to the particular language of the provisions hereof. Accordingly, 
in the event of an ambiguity in or dispute regarding the interpretation of this Agreement, this 
Agreement shall not be interpreted or construed against the Party preparing it, and instead other 
rules of interpretation and construction shall be utilized. 
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 b. If any term or provision of this Agreement, the deletion of which would not 
adversely affect the receipt of any material benefit by either Party hereunder, shall be held by a 
court of competent jurisdiction to be invalid or unenforceable, the remainder of this Agreement 
shall not be affected thereby and each other term and provision of this Agreement shall be valid 
and enforceable to the fullest extent permitted by law. It is the intention of the Parties to this 
Agreement that in lieu of each clause or provision of this Agreement that is illegal, invalid, or 
unenforceable, there be added as a part of this Agreement an enforceable clause or provision as 
similar in terms to such illegal, invalid, or unenforceable clause or provision as may be possible. 

 c. The captions of the articles, sections and subsections herein are inserted solely for 
convenience and under no circumstances are they or any of them to be treated or construed as 
part of this instrument. 

 d. References in this instrument to this “Agreement” mean, refer to and include this 
instrument as well as any riders, exhibits, addenda and attachments to this Agreement (which are 
hereby incorporated herein by this reference) or other documents expressly incorporated by 
reference in this instrument. Any references to any covenant, condition, obligation, and/or 
undertaking “herein,” “hereunder,” or “pursuant to this Agreement” (or language of like import) 
means, refer to, and include the covenants, obligations, and undertakings existing pursuant to this 
instrument and any riders, exhibits, addenda, and attachments or other documents affixed to or 
expressly incorporated by reference in this instrument. 

 e. As used in this Agreement, and as the context may require, the singular includes 
the plural and vice versa, and the masculine gender includes the feminine and vice versa. 

78B  SECTION 609  Time of Essence 

Time is of the essence with respect to the performance of each of the covenants and 
agreements contained in this Agreement. 

79B SECTION 610  No Partnership 

Nothing contained in this Agreement shall be deemed or construed to create a 
partnership, joint venture, or any other similar relationship between the Parties to this Agreement 
or cause Successor Agency to be responsible in any way for the debts or obligations of Purchaser 
or any other Person. 

80B SECTION 611  Compliance with Law 

Purchaser agrees to comply with all the requirements now in force, or which may 
hereafter be in force, of all municipal, county, state and federal authorities, pertaining to the 
development and use of the Site and the Improvements, as well as operations conducted thereon. 
The judgment of any court of competent jurisdiction, or the admission of Purchaser or any lessee 
or permittee in any action or proceeding against them, or any of them, whether Successor 
Agency be a Party to this Agreement or not, that Purchaser, lessee or permittee has violated any 
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such ordinance or statute in the development and use of the Site shall be conclusive of that fact 
as between Successor Agency and Purchaser. 

SECTION 612  Binding Effect 

This Agreement, and the terms, provisions, promises, covenants and conditions hereof, 
shall be binding upon and shall inure to the benefit of the Parties to this Agreement and their 
respective heirs, legal representatives, successors and assigns.   

If Successor Agency ceases to exist without first assigning its rights and obligations 
hereunder (including, without limitation, the power of consent and approval as to any matters 
requiring the consent or approval of the Successor Agency of Successor Agency Executive 
Director) and notifying Purchaser of such successor, and if applicable law does not provide for 
automatic assignment of such rights and obligations by operation of law, then Purchaser shall 
have the right to (a) contact the City Manager of the City of Imperial Beach (as the entity which 
formed the Successor Agency) for information regarding who has succeeded to such rights and 
obligations and shall be entitled to rely on the written statement of the City Manager as to such 
matter, or (b) if the City Manager does not provide Purchaser with satisfactory evidence 
regarding such matter, Purchaser may seek relief from the Superior Court of the State of 
California for a declaration as to who has authority to act in the role of the Successor Agency 
hereunder.    

82B SECTION 613  No Third Party Beneficiaries 

 The Parties to this Agreement acknowledge and agree that the provisions of this Agreement 
are for the sole benefit of Successor Agency and Purchaser, and not for the benefit, directly or 
indirectly, of any other person or entity, except as otherwise expressly provided herein. 

83B SECTION 614  Authority to Sign 

Purchaser hereby represents that the persons executing this Agreement on behalf of 
Purchaser have full authority to do so and to bind Purchaser to perform pursuant to the terms and 
conditions of this Agreement. 

84B SECTION 615  Incorporation by Reference 

Each of the attachments and exhibits attached to this Agreement is incorporated herein by 
this reference.  

85B SECTION 616  Counterparts 

This Agreement may be executed by each Party on a separate signature page, and when the 
executed signature pages are combined, shall constitute one single instrument. 
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SECTION 617  Severability 

If any term, provision, covenant or condition of this Agreement is held by a court of 
competent jurisdiction to be invalid, void or unenforceable, the remainder of the provisions shall 
continue in full force and effect unless the rights and obligations of the Parties have been 
materially altered or abridged by such invalidation, voiding or unenforceability. 

SECTION 618  Attorneys’ Fees 

 If any lawsuit is commenced to challenge the validity of this Agreement or enforce any of 
the terms of this Agreement, the prevailing party shall have the right to recover its attorneys’ 
fees, not to exceed a reasonable amount, and costs of suit from the other Party. 

6BPART 7. ENTIRE AGREEMENT, WAIVERS AND AMENDMENTS 

 a.  This Agreement is executed in three (3) duplicate originals, each of which is 
deemed to be an original. This Agreement, including all of the Attachments appended to this 
Agreement, constitutes the entire understanding and agreement of the Parties. 

 b. This Agreement integrates all of the terms and conditions mentioned herein or 
incidental to this Agreement, and supersedes all negotiations or previous agreements between the 
Parties with respect to all or any part of the subject matter hereof. 

 c. All waivers of the provisions of this Agreement must be in writing and signed by 
the appropriate authorities of Successor Agency or Purchaser, and all amendments to this 
Agreement must be in writing and signed by the appropriate authorities of Successor Agency and 
Purchaser. 

IN WITNESS WHEREOF, Successor Agency and Purchaser have signed this Agreement 
as of the dates set opposite their signatures. 

 
 

[SIGNATURES APPEAR ON NEXT PAGE] 
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SUDBERRY-PALM AVENUE LLC, 
a California limited liability company 
 
By: SUDBERRY DEVELOPMENT, INC.,  a 

California corporation, its Manager 
 

 
 

Dated:___________________  By:________________________________ 
       Colton T. Sudberry, President 
 
 
 

[SIGNATURES CONTINUE ON NEXT PAGE]
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     IMPERIAL BEACH REDEVELOPMENT AGENCY 
          SUCCESSOR AGENCY 

 

 
Dated:___________________                  By: _____________________________ 

Successor Agency Executive Director 
 
 

 
APPROVED AS TO FORM  
Successor Agency Attorney 
 
 
By:______________________ 
       Jennifer Lyon 
 
 
KANE, BALLMER & BERKMAN 
Special Counsel 

 
By:___________________________ 

 



ATTACHMENT NO. 1 
SITE MAP 

 



ATTACHMENT NO. 2 
 

LEGAL DESCRIPTION 
 
 
 
PARCEL A: APN 626-250-03 
 
THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF 
SECTION 29, TOWNSHIP 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO MERIDIAN, IN THE 
CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO OFFICIAL PLAT THEREOF LYING NORTHERLY OF THE NORTHERLY LINE OF SOUTH 
CORONADO MANOR, ACCORDING TO MAP THEREOF NO. 2450, FILED IN THE OFFICE OF 
COUNTY RECORDER OF SAN DIEGO COUNTY JANUARY 20, 1948 AND LYING WEST OF THE 
CENTER LINE OF DELAWARE STREET, FORMERLY 13TH STREET AS SHOWN ON MAP OF R. 
MERIDEATH JONES ADDITION TO SOUTH SAN DIEGO BEING MAP NO. 1145, FILED IN THE 
OFFICE OF COUNTY RECORDER OF SAN DIEGO COUNTY JULY 29, 1908. 
 
EXCEPTING THAT PORTION THEREOF WHICH LIES WESTERLY OF THE LOCATION AND 
NORTHERLY PROLONGATION OF THE CENTER LINE OF THE ALLEY IN BLOCK 3 OF SAID 
R. MERIDEATH JONES ADDITION, AS SHOWN ON SAID MAP NO. 1145. 
 
SAID LAND IS ALSO SHOWN AS A PORTION OF BLOCK 3 OF MAP NO. 1145, FILED IN THE 
OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 29, 1908 AND 
VACATED MARCH 22, 1923, BY DECREE IN SUPERIOR COURT ACTION NO. 38686. 
 
PARCEL B: APN’S 626-250-04 THRU 06 
 
THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF 
SECTION 29, TOWNSHIP 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO MERIDIAN, IN THE 
CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO UNITED STATES GOVERNMENT SURVEY APPROVED FEBRUARY 25, 1870, LYING 
NORTHERLY OF THE NORTHERLY LINE OF SOUTH CORONADO MANOR AS SHOWN ON 
MAP THEREOF NO. 2450, FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO 
COUNTY, JANUARY 20, 1948, AND LYING EAST OF THE CENTER LINE OF DELAWARE 
STREET, FORMERLY 13TH STREET, AND WEST OF THE CENTER LINE OF 8TH STREET, 
FORMERLY 12TH STREET, AND THAT PORTION LYING WEST OF THE WEST LINE OF 9TH 
STREET, FORMERLY 11TH STREET AND EAST OF THE EAST LINE OF 8TH STREET, 
FORMERLY 12TH STREET, AS SAID STREETS ARE SHOWN ON MAP OF R. MERIDEATH 
JONES' ADDITION TO SOUTH SAN DIEGO, BEING MAP NO. 1145, FILED IN THE OFFICE OF 
THE COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 29, 1908. 
 
EXCEPTING THEREFROM THAT PORTION LYING WITHIN THE NORTH 50.00 FEET OF THE 
EAST 550.50 FEET OF SAID NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF 
SECTION 29 AS DESCRIBED IN THE DEED TO THE STATE OF CALIFORNIA, RECORDED 
AUGUST 24, 1943 IN BOOK 1526, PAGE 405 OF OFFICIAL RECORDS. 
 
ALSO EXCEPTING THEREFROM THAT PORTION DESCRIBED IN DEED TO THE STATE OF 
CALIFORNIA RECORDED JUNE 20, 1955 AS FILE NO. 79513 IN BOOK 5685, PAGE 513 OF 
OFFICIAL RECORDS, AS FOLLOWS: 
 

http://socal.ctnbg.com/_documents/602301.25.PDF
http://socal.ctnbg.com/_documents/602314.PDF
http://socal.ctnbg.com/_documents/602314.PDF
http://socal.ctnbg.com/_documents/602314.PDF
http://socal.ctnbg.com/_documents/602314.PDF
http://socal.ctnbg.com/_documents/602812.5685-513%20OR.pdf


THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF 
SECTION 29, TOWNSHIP 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO BASE AND 
MERIDIAN, IN THE CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF 
CALIFORNIA, ACCORDING TO UNITED STATES GOVERNMENT SURVEY APPROVED  
FEBRUARY 25, 1870, DESCRIBED AS FOLLOWS: BEGINNING AT THE INTERSECTION OF 
THE WEST LINE OF 9TH STREET (SHOWN AS 11TH STREET ON MAP 1145 OF R. MERIDEATH 
JONES' ADDITION TO SOUTH SAN DIEGO) WITH THE SOUTHERLY LINE OF THE NORTH 
50.00 FEET OF SAID NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF SAID 
SECTION 29; THENCE ALONG SAID SOUTHERLY LINE WESTERLY 20.00 FEET; THENCE IN A 
STRAIGHT LINE SOUTHEASTERLY TO A POINT ON THE SAID WESTERLY LINE 
SOUTHERLY 20.00 FEET FROM SAID POINT OF BEGINNING; THENCE NORTHERLY 20.00 
FEET TO THE POINT OF BEGINNING. 
 
SAID LAND IS ALSO SHOWN AS LOTS 1 TO 10 INCLUSIVE AND 31 TO 39 INCLUSIVE AND A 
PORTION OF LOT 40 IN BLOCK 2, LOTS 2 TO 10 INCLUSIVE AND LOTS 31 TO 39 INCLUSIVE 
AND A PORTION OF LOTS 1 AND 40, IN BLOCK 1 OF R. MERIDEATH JONES' ADDITION TO 
SOUTH SAN DIEGO, BEING MAP NO. 1145, FILED IN THE OFFICE OF THE COUNTY 
RECORDER OF SAN DIEGO COUNTY, JULY 29, 1908 AND VACATED MARCH 22, 1923 BY 
DECREE IN SUPERIOR COURT ACTION 38686.  
 
PARCEL C: 
 
EIGHTH STREET: 
 
THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF 
SECTION 29, TOWNSHIP 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO MERIDIAN, IN THE 
CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO UNITED STATES GOVERNMENT SURVEY APPROVED FEBRUARY 25, 1870, DESCRIBED 
AS FOLLOWS: 
 
BEING THE EAST ONE HALF OF 8th STREET, FORMERLY 12th STREET, AS SHOWN ON THE 
SUBDIVISION MAP OF R. MERIDEATH JONES SUBDIVISION, MAP NO.  1145, FILED IN THE 
OFFICE OF THE COUNTY RECORDER OF SAID SAN DIEGO COUNTY, JULY 29, 1908, SAID 
MAP BEING VACATED MARCH 22, 1923 BY DECREE IN SUPERIOR COURT ACTION 38686 
AND FILED IN DEED BOOK 935, PAGE 181 ON SAME DATE. 
 
EXCEPT ANY PORTION LYING SOUTH OF THE NORTH LINE OF SOUTH CORONADO 
MANOR, AS SHOWN ON MAP NO. 2450, FILED IN THE OFFICE OF THE COUNTY RECORDER 
OF SAN DIEGO COUNTY, JANUARY 20,1948; AND ANY PORTION LYING NORTH OF THE 
SOUTH RIGHT OF WAY LINE OF CALIFORNIA STATE ROUTE 75 AS GRANTED TO THE 
STATE OF CALIFORNIA PER BOOK 1526, PAGE 405, RECORDED AUGUST 24, 1943. 
 
 
 
 
END OF LEGAL DESCRIPTION 
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METHOD OF FINANCING 

 Any terms not otherwise defined herein shall have the meaning ascribed to them in the 
Purchase and Sale Agreement (as amended from time to time, the “Agreement”) to which this 
Method of Financing is attached as Attachment No. 3. 

1. Total Acquisition and Development Costs.  The Parties estimate that the cost to 
Purchaser to acquire the Site and develop and construct the Improvements is approximately 
$13,824,000 (the “Total Acquisition and Development Costs”), which includes $11,262,000 in 
Purchaser costs and approximately $2,200,000 in Public Improvement Costs (and costs for Site 
Preparation Design Work).   

 a. Phase 1 Development Costs.  The Parties estimate that the Acquisition and 
Development Costs allocable to Phase 1 will be in an amount to be determined prior to the Phase 
1 Closing (“Phase 1 Development Costs”). 

 b. Phase 2 Development Costs.  The Parties estimate that the Acquisition and 
Development Costs allocable to Phase 2 will be in an amount to be determined prior to the Phase 
1 Closing (“Phase 2 Development Costs”).  

2. Sources and Uses of Funds.  The Parties anticipate that the Total Acquisition and 
Development Costs shall be financed with a combination of loans and Purchaser Equity.  The 
financing scenario for each of Phase 1 and Phase 2 shall be set forth in a schedule of Sources and 
Uses provided by Purchaser and reasonably approved by Successor Agency prior to the Phase 1 
Closing (the “Sources and Uses”). The schedule of Sources and Uses shall be based on the 
following assumptions and requirements, and shall be subject to revision to reflect alternatives as 
permitted by the Agreement: 

 (a) The Successor Agency shall be responsible, solely from Series 
2010 Bond Proceeds, for providing $2,200,000 for the planning, permitting, construction and 
installation of the Public Improvements and costs for Site Preparation Design Work, of which the 
“Disbursed Funds” have previously been disbursed.  To the extent Purchaser defers construction 
of any of the Public Improvements to Phase 2, the Sources and Uses shall be revised accordingly. 

 (b) There will be one Construction Loan to be made by a bank or other 
lender for all the Phase 1 Improvements in an amount to be determined.  

 (c) There will be one Construction Loan to be made by a bank or other 
lender for all the Phase 2 Improvements in a principal amount to be determined.  

 (d) Equity shall be provided by Purchaser (“Purchaser Equity”), in an 
amount to be determined.  Purchaser Equity consists of funds provided by Purchaser that are not 
secured by any deed of trust. 

   (e) Purchaser shall be responsible for providing all funds which may 
be needed to pay for cost overruns and contingencies not otherwise funded by the funding 
sources described in this Section 2.  

Attachment No. 3
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3. Project Budget.  The Parties anticipate that all Acquisition and Development 
Costs shall be as set forth in the Project Budget attached to the Agreement as Attachment No. 6 
(the “Project Budget”), which is hereby incorporated herein by this reference.  The Project 
Budget shall be subject to change from time-to-time, subject to the prior written approval of 
material changes by the Successor Agency Executive Director (which approval shall not be 
unreasonably withheld), upon which approval, the Project Budget shall be replaced by the 
approved revised Project Budget. 

4. Evidence of Financing.  The sum of the sources of funds described in Section 2 
of this Method of Financing shall be sufficient at all times to pay all Acquisition and 
Development Costs as set forth in the most recently approved Project Budget.  Pursuant to 
Section 110 of the Agreement, Purchaser shall submit to the Successor Agency Executive 
Director for approval, evidence of such financing, including copies of all documents required by 
any proposed lender relating to a proposed Construction Loan, and all documents required for 
any other funding source.  The Successor Agency Executive Director shall not unreasonably 
withhold approval thereof.  On or before the applicable Closing Date, Purchaser shall provide 
written certification to the Successor Agency that such financing documents are correct copies of 
the actual documents to be executed by Purchaser.  To the extent that the sum of the sources of 
funds described in Section 2 of this Method of Financing is insufficient to pay all corresponding 
Development Costs, Purchaser shall demonstrate to the reasonable satisfaction of the Successor 
Agency Executive Director the availability of additional Purchaser Equity sufficient to pay such 
costs. 

5. Purchaser’s Purchase Price. 

 a. Purchaser shall pay to the Successor Agency the Purchase Price for the 
Site in the amount of $213,000, plus the Participation Component described below. 

 b. The Purchase Price has been established in accordance with a current 
appraisal of the Site. 

 c. The Purchase Price to be paid for the Site by Purchaser shall be deposited 
into escrow within the time and in the manner required by the Agreement. 

6. Participation Component. 

  a. Pursuant to Section 201.b. of the Agreement, Purchaser shall also pay to 
the Successor Agency as a portion of the Purchase Price the Participation Component pursuant to 
the Payment Agreement and Section 201.b. of the Agreement. 
 

b. Purchaser’s obligation to pay Successor Agency the Participation 
Component of the Purchase Price shall be secured by the Successor Agency Deed of Trust, 
which shall be recorded against the Site at the Close of Escrow.  
 

Attachment No. 3
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ATTACHMENT NO. 4 
 

SCOPE OF DEVELOPMENT 
 

 
A. General 

 
 1. This Scope of Development establishes the responsibilities of the Purchaser 
for development of the Site. Any capitalized term not otherwise defined in this Scope of 
Development shall have the meaning ascribed to such term in the Purchase and Sale 
Agreement to which this Scope of Development is attached as Attachment No. 4.  
 
 2. Development of the Project shall conform to the provisions, design criteria 
and property development standards set forth in this Scope of Development and all 
conditions of approval for all development permits and project entitlements and those 
required in satisfaction of the California Environmental Quality Act.  Such provisions, design 
criteria and property development standards may be modified from time to time by the 
Successor Agency to enhance overall Project design. It shall be the Purchaser’s responsibility 
to conform to the objectives and provisions of this Scope of Development. Any changes from 
the provisions, criteria, standards and approved drawings, including change orders with 
deviations from the approved drawings, must be submitted to the Successor Agency staff for 
approval.  Any substantial changes to the approved drawings shall require Successor Agency 
approval. 
 

3. The development is planned to be on the Site described in the Purchase and 
Sale Agreement, which is approximately 4.75 acres located at State Route 75/Palm Avenue, 
between 7th Street and 9th Street, more specifically described in Attachment No. 1 (Site Map) 
and Attachment No. 2 (Legal Description) attached to the Purchase and Sale Agreement.   

 
4. The Project (assuming both Phase 1 and Phase 2 are completed) shall consist 

of new construction of a town center development that combines retail with commercial 
space in a pedestrian-friendly environment, consisting of approximately 46,200 square feet of 
building area in seven (7) buildings (designated Parcels “A” through “G”), surface parking 
consisting of 238 parking stalls, landscaping, hardscaping, lighting and driveways.   

 
5. The Project shall be developed in phases, as described in the Purchase and 

Sale Agreement. 
 
B.  Urban Design Standards, Architectural Standards, Building Material and Off-Site 

Improvements 
 

1. The proposed development, including its architectural design concepts, 
landscape features and off-site improvements, shall be subject to design review by Successor 
Agency staff in accordance with the terms of the Purchase and Sale Agreement. The 
following specific conditions will be used as a basis for evaluating the development through 
all stages of the design review process. 
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2. The architecture of the development shall establish a high quality of design 
and complement the goals and design principles of the City of Imperial Beach. In addition, 
development of the Project shall be guided by the following design objectives and standards: 
 

a. Purchaser shall develop a first class Project consisting of 
commercial/retail, including parking, open space, lighting and 
landscaping, that incorporates high quality features, and reflects high level 
architectural and development standards in terms of style, form, materials 
and execution consistent with other similar projects developed by 
Purchaser such as the Village Walk at Eastlake in Chula Vista. 

 
b. The Project shall be planned and designed in a manner that relates it to its 

surroundings.  This shall include providing pedestrian and vehicular 
circulation and appropriate transitions in architectural style and scale, 
linking the Project functionally, architecturally and visually with 
neighboring developments and uses. 

 
c. Purchaser shall design and develop the Project to enhance pedestrian and 

street level activity, provide and promote daytime and evening use and 
activity in the area, reinforce and enhance activities in the area and 
complement other development and uses in the area. 

 
d. Purchaser shall design the Project incorporating massing, scale and 

materials as well as architectural features, signage and 
landscaping/hardscaping that are compatible with the surrounding 
neighborhoods and uses. 

 
e. The Project shall take advantage of the temperate Southern California 

climate through active and passive use of open space and building 
configuration. 

 

f. Purchaser shall design a pedestrian friendly Project including an attractive, 
active and secure pedestrian environment on the Site and adjacent public 
rights-of-way with consideration given to such factors as open space and 
walkway location, configuration and widths, arrangement of building 
massing and accessible open areas, lighting and landscape/hardscape 
design and materials. 

 
  3. Off-Site Public Improvements. The Public Improvements shall consist of the 
design, permitting, construction and installation of the public improvements described in 
Section 219 of the Purchase and Sale Agreement and shall meet all applicable City standards. 
 
C.  Site Preparation by Purchaser. Purchaser shall take such actions as may be necessary 
to prepare and grade the Site for development of the Project, including raising the grade of 
the existing property to match the approximate existing grade of the Palm Avenue/State 
Route 75 right-of-way. 
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D.  Removal and/or Remedy of Soil and/or Water Contamination. Purchaser shall remove 
and/or otherwise remedy as required by law and implementing rules and regulations, and as 
required by appropriate governmental authorities, any contaminated or hazardous soil and/or 
water conditions on the Site. Such work may include without limitation the following:  
 

1. If applicable, remove (and dispose of) and/or treat any contaminated soil and/or water 
on the Property necessary to comply with applicable governmental standards and 
requirements.  

 
2. If applicable, design and construct all Improvements in a manner which will assure 

protection of occupants and all improvements from any contamination, whether in 
vapor or other form, and/or from the direct and indirect effects thereof. 

 
E. Land Use: The Project shall consist of first class commercial/retail town center, 
situated in a richly landscaped setting with major open space elements designed for 
appropriate active and passive uses.  The Project shall be designed in such a manner as to 
create a desirable and distinctive commercial/retail environment that is buffered but not 
isolated from the other uses.  The Project must be compatible with the adjacent uses, and the 
design must orient both the uses and architectural features to be sensitive to the immediate 
neighboring developments. 
 
F. Density, Height and Massing:  The Project shall not exceed the density and height 
deemed allowable by the City of Imperial Beach and shall be articulated through the use of 
architectural detailing; finish materials, textures and colors; varying setbacks. Building 
massing shall be designed to avoid a “box-like” appearance.  Careful attention shall be paid 
to the exterior elevations to minimize bulk and maximize opportunities to create a pedestrian-
oriented environment.  Special attention in the Project design shall be given to those 
elevations visible to view corridors along surrounding streets.  Wall openings, landscape 
berms, and architectural articulations shall be used to minimize the mass of blank walls.  The 
Project shall be stepped and setback to allow for transition between the tallest elements of the 
Project and the lower uses nearby if necessary. 
 
G. Building Design:  The Project shall be designed and constructed to first class 
standards. Landscape and hardscape designs shall be carefully integrated to provide ease of 
access, shading, secure circulation and a pedestrian-friendly design. The street frontage at 
Palm Avenue/State Route 75 and 9th Street shall be designed to enhance the pedestrian and 
aesthetic experience through such features as the inclusion of landscaping, special street- and 
pedestrian-level lighting and special attention to visible paving materials.  Building setbacks 
shall be designed to accommodate outdoor activities as appropriate.  Any recreation open 
space elements shall be richly landscaped with appropriately sized and designed, both 
common and private, and shall be separate and secure. Shade trees, landscape screens, and 
flowering plants shall enhance the overall design and pedestrian orientation of the complex.  
Design of the building, including roof profiles and building details and finishes must create a 
visual interest and enhance the aesthetic quality of the development.  The access points for 
the development for vehicles and pedestrians shall be designed to appear pedestrian friendly, 
both day and night.  
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H. Interior and Exterior Building Materials and Finishes: The building shall incorporate 
luxury quality materials and details.  Maximum use of recycled content materials, sustainably 
produced materials, pre-coated building materials and non-VOC architectural coatings, as 
well as durability and minimal maintenance shall be key determinants in selecting all 
building materials and systems.  Exotic hardwoods and similar non-renewable products shall 
not be used.  Exterior roof membrane material shall have a minimum Solar Reflectance Index 
(SRI) of 90%. 
 
I. Mechanical and Rooftop Structures Design and Screening:  All mechanical 
equipment shall be enclosed within the building, concealed from view or incorporated and 
treated as architectural features.  Careful design of the building rooftop is required.  All 
mechanical equipment, rooftop features, roof surfaces and other necessary elements shall be 
attractively designed and arranged in a sensitive and orderly manner.  All equipment and 
non-architectural elements shall be painted to match the roof or background color.  Rooftop 
screening shall be incorporated into roof designs to block views from the pedestrian level and 
from adjacent buildings to the greatest extent feasible.  All equipment shall serve exclusively 
the needs of tenants located in the Project and shall be removed when no longer required for 
service.  Telecommunications facilities, intended for general public use, such as cellular 
telephone antennae, equipment and any other wireless telecommunication facilities, shall not 
be permitted.  Billboard structures and “supergraphic” signs shall not be permitted on any 
wall, rooftop or portion of the property. 
 
J. Illumination:  All illumination shall be designed to minimize glare, control valent 
light spillover, and provide ambient and safety lighting along the street frontage, publicly 
accessible open areas, plazas and parking facilities with particular attention paid to pedestrian 
and vehicular entrances.  All illumination shall be energy efficient and shall incorporate 
“smart system” technology. 
 
K. Pedestrian Circulation:  Pedestrian circulation in front of the development shall be 
designed to encourage a pedestrian-friendly environment. Attractively designed walkways, 
enhanced paving materials, landscaping, lighting, decorative and informational graphics and 
other pedestrian amenities shall reinforce the pedestrian-friendly nature of the Project while 
integrating it into the existing street pedestrian infrastructure and community. 
 
L. Vehicular Access, Circulation and Parking:  The Project shall be designed to provide 
safe and efficient vehicular access, circulation and parking for tenants, guests, patrons and 
employees.  Pedestrian and automobile circulation zones will be clearly delineated to provide 
easy access while minimizing conflicts.  Parking shall be provided as required by any 
applicable rules or guidelines of the City and shall be located off-street. Parking shall be well 
lit, using “smart system” technology and energy efficient lighting as well as natural light and 
ventilation where possible, with extensive internal directional signage and graphics to 
provide ease of access, identification of each parked vehicle location, and way-finding to 
pedestrian entrances and exits.  Any mechanical ventilation shall employ “smart system” 
technology and maximize energy efficiency.  Approximately 238 parking spaces shall be 
provided for the Project.   
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M. Driveways, Vehicular Ramps and Drop-off Lanes:  Driveway locations shall not 
conflict with traffic movements in the streets.  All vehicular entries into the Project shall be 
given careful design consideration and treated to minimize their visual impact.  Driveway 
design and location shall be subject to City approval.  All vehicular entries and exits from the 
site must be designed to minimize impacts between vehicular and pedestrian traffic.  
 
N. Service and Loading Areas:  Service and loading areas shall be provided in 
accordance with City requirements.  All building services and loading space and activities, 
including recycling and refuse collection, shall be located off the any available alleys or 
recessed on the property. 
 
O. Signage.  A coordinated Signage Plan for all exterior identification, information and 
directional signage shall be prepared by the Purchaser for the Project.  The Signage Plan, 
which shall include the location, size, color, lighting, materials and design of all signs, shall 
be compatible with the high quality of the Project.  Signage shall be designed in collaboration 
with the Project Architect and shall occupy appropriate fields and constitute an integral 
component of building design and surfaces.  The Signage Plan shall be subject to approval 
concurrently with the building design. Purchaser shall not allow or permit any billboards, 
supergraphics or other similar forms of commercial off-site advertising to be placed on the 
Site. 
  
P. Security:  The design and operational management of the Project shall be responsive 
to the security needs of tenants, patrons, employees and the general public.  All such areas 
shall be designed, including lighting design, in such a manner as to allow continual visual 
surveillance to discourage nuisance activities and conduct.  The building and parking shall 
incorporate appropriate security technology for access control.  Any exterior security devices 
shall be integral to and compatible with the design of the Project.  The Project shall 
incorporate exterior lighting that reinforces entrances, provides a safe level of illumination 
and is compatible with the design of the buildings.  Sufficient security lighting shall be 
provided in all public areas, including outdoor open spaces, side and rear yards, staircases, 
parking areas, trash rooms, laundry rooms along the public sidewalk and behind bushes. 
 
Q. Utilities:  All on-site and off-site utilities, including data carrier infrastructure, utility 
connections and related equipment shall be underground, concealed within the building or 
screened from view with landscaping or an enclosure which is architecturally compatible 
with the development.  All utility work, including removal and relocation of existing utilities, 
is the Purchaser’s responsibility. 
 
R. Energy Conservation:  The Purchaser shall to the greatest extent feasible, taking into 
account estimated initial costs, operational savings and incentive program benefits, minimize 
the energy required to operate the Project over its lifetime and to incorporate “smart 
building” technology and alternative energy sources.  Such energy efficiency shall be 
accomplished through innovative and state-of-the-art concepts in design and construction.  
The Purchaser shall strictly observe and incorporate all energy conservation 
recommendations and mandated codes such as California Title 24 and Title 15 of the 
Municipal Code of the City of Imperial Beach and shall seek to significantly exceed such 
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statutory and regulatory requirements to the greatest extent feasible.  The Purchaser shall 
make commercially reasonable and economically feasible efforts to exceed the requirements 
of California Title 24 and Title 15 of the Municipal Code of the City of Imperial Beach. 
Insulation opportunities, solar shading and solar energy design, building placement and 
orientation, energy-efficient building cooling, heating, ventilating and lighting strategies and 
technologies and other energy conservation measures shall be included in the design 
requirements.  The Purchaser shall prepare and submit to the Successor Agency Executive 
Director for approval or disapproval, in conjunction with the submission of 50% Complete 
Construction Documents, an Energy Conservation Plan including:  1) documentation of 
energy conservation measures incorporated in the Project to meet state requirements; and 2) 
documentation of additional measures incorporated to exceed state requirements.  The 
Purchaser shall submit status reports, as reasonably requested by Successor Agency staff, on 
energy systems design progress including interim Title 24 reports, and on implementation of 
the Energy Conservation Plan. 
 
S. Landscaping, Water Conservation and Surface/Storm Water Management:  All 
outdoor spaces and common areas, including dedication areas, setback areas, courtyards and 
gardens, shall be attractively landscaped with a variety of treatments, furnishings and lighting 
suitable for a first-class town center development.  Landscaping and irrigation shall be 
designed to be aesthetically attractive, high-quality, durable, low maintenance and water 
conserving and to maximize site retention of surface and storm water run-off.  Any 
surface/storm water discharge from the site shall be treated as needed on-site prior to 
discharge to avoid downstream pollution.  The landscaping and irrigation plans shall 
incorporate drought-resistant plant materials along with water-saving drip/buried-tube 
irrigation and state-of-the-art water management control systems.  Large grass/turf areas and 
high water usage plants shall be avoided if possible.  Landscaping, lighting and furnishings 
shall include, but not be limited to, street trees, on-site trees and other plant materials, 
sidewalk, walkway and plaza treatments, street and pedestrian lighting, seating, decorative 
and information graphics. Dark colored paving materials shall be avoided. The 
landscape/hardscape design shall be coordinated with and shall be compatible in design and 
consistent in quality with completed and planned public improvement and streetscape 
programs in the area.  Landscaping shall be installed and maintained in accordance with the 
Successor Agency-approved Landscape Plan.  Landscaping over the building deck shall 
consist of built-in planters installed with irrigation and drainage systems.  A complete and 
permanent irrigation system shall be installed for all landscaped areas.  All landscaping shall 
be maintained by the owners, successors or assignees, and shall include maintenance of 
adjacent street trees where provided by the City.  
 
T. Waste Reduction/Recycling: A Waste Reduction and Recycling Program Plan shall 
be prepared by the Purchaser and implemented for the Project and for the management and 
operation of all occupancies.  Facilities shall be provided to accommodate the physical 
requirements for these identified programs.  Implementation shall include education and 
outreach programs for all project occupants and employees to reduce the output of solid 
waste, including yard waste, through recycling and reduction of waste at the source.  The 
Waste Reduction and Recycling Program Plan shall be subject to review and approval by the 
City. 
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U. Urban Heat Island Effect: To reduce its cooling load and its impact on micro-climate, 
the project shall (a) install trees, vines, overhangs and other shading devises to maximize 
shaded areas on the building envelope and parking lot, (b) apply light colored or high-
reflective finishes to roofs, exterior walls and ground pavement for parking lots and 
driveways, and (c) plant faster-growing trees and shrubs that consume carbon dioxide 
through photosynthesis quicker than slower growing plants shall be sought for general 
landscaping as well as shading purposes. 
 
V. Lighting: All lighting shall be shielded and directed onto the site and no 
floodlighting shall be located so as to be seen directly by the adjacent areas.  This condition 
shall not preclude the installation of low-level security lighting. 
 
W. Development Identification Signs 
 

Prior to commencement of construction on the Site, Purchaser shall prepare and 
install, at its cost and expense, one sign on the barricades around the Site which identifies the 
development. The sign shall be at least four (4) feet by six (6) feet and be viable to passing 
pedestrian and vehicular traffic. The design shall at minimum include:  
 

____   Illustration of the development 
____   Purchaser’s name 
____  The phrase: “A project of the City of Imperial Beach” 
____  Names of the Mayor and City Council Members 
____  Name of the City Manager 
____  Completion date 
____  The number to call for information 

 
Purchaser shall obtain a current roster of City Council Members and City Manager before 
signs are manufactured. 
 
X.  Compliance with Americans with Disabilities Act (ADA) and other requirements 
relating to accessibility and reasonable accommodations 
 

Purchaser shall comply with all applicable requirements of state, local and federal 
rules, laws and regulations relating to accessibility and reasonable accommodations for 
persons with disabilities, including without limitation, the following, to the extent applicable 
to the Project: the Americans with Disabilities Act (42 U.S.C. Sections 12131 et seq. and 
12181 et seq. and implementing regulations at 28 CFR Parts 35 and 36); the Fair Housing 
Act (42 U.S.C. Section 3601 et seq. and implementing regulations at 24 CFR Part 100); the 
Fair Employment and Housing Act (California Government Code Section 12926); Title 24 of 
the California Building Code; and Title 15 of the Municipal Code of the City of Imperial 
Beach.  Purchaser shall ensure that all construction plans for the Project comply with all 
applicable requirements of law and that Project construction is carried out in conformity with 
approved plans.      
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Y.  Fees and Assessments 
 

Purchaser shall be responsible for all fees required by the City or other City for the 
construction of the proposed project.  
 
Z.  Applicable City Codes and Ordinances 
 

Notwithstanding the approval of the project plans by Successor Agency pursuant to 
the Purchase and Sale Agreement, the Project must meet all requirements of the California 
Building Code, California Fire Code, Chapters 15.06 and 15.20 of the Municipal Code of the 
City of Imperial Beach, and all applicable City Codes and Ordinances, as more particularly 
provided in Section 215.c. of the Purchase and Sale Agreement. 
 
AA. Site Preparation Design Work 
 

The Site Preparation Design Work shall include that work included in Exhibit A, 
which is attached hereto and incorporated herein by reference. 



 

 

EXHIBIT A 
 

Site Preparation Design Work 
 

[BEHIND THIS PAGE] 



 

 

 

IMPERIAL BEACH 

EXHIBIT A – SCOPE OF WORK 

SITE PREPARATION DESIGN WORK 
FOR CALTRANS – ENCROACHMENT SUBMITTAL 

 
In order to submit for the Encroachment Permit for all Highway Improvements at one time and expedite 
approval and the reconfiguration process to SR‐75, the following on and off‐site preparation design 
work is required: 
 
 
Imperial Beach Site Preparation and Encroachment Submittal Design Budget 
 
Item l – Survey and Right of Way Mapping Services      City Budget 
 
Pothole Exhibit/Survey  $    1,500 
Supplemental Survey  $    2,000 
SR75 Relinquishment Plat  $    3,500 
SR75 Dedication Plat  $    3,500 
Palm Street Dedication  $    2,500 
 
Subtotal Item l – Survey/Mapping  $  13,000 
 
Item ll – Construction Documents 
 
Mass Grading Plan  $    6,000 
Grading Plan Processing  $    3,200 
Public Improvement Plan  $  35,000 
SR75 Median Pockets and Pedestrian Refuge  $    9,000 
Public Improvement Plan Processing  $    3,200 
Caltrans Coordination  $  20,000 
Final Drainage Study  $    5,000 
General Meetings and Coordination  $    5,000 
 
Subtotal Item ll – Construction Documents  $  86,400 
 
Grand Total  $  99,400     
   

Attachment No. 4



 
9th and Palm Schedule v1 
9-10-13 Page 1 of 5 
 
 

ATTACHMENT NO. 5 
 

TO PURCHASE AND SALE AGREEMENT 
 

SCHEDULE OF PERFORMANCE 
 
 

 Action to be Taken Time of Performance 

Actions relating to Design Requirements 

 

1. Submission – Basic 
Concept/Schematic Design 
Drawings. Purchaser shall submit 
Basic Concept Drawings for the 
Project.  

Concurrently with execution and 
delivery to the Successor Agency of 
the Purchase and Sale Agreement by 
Purchaser. 

2. Approval – Basic 
Concept/Schematic Design 
Drawings. Successor Agency shall 
review and approve or disapprove 
the Basic Concept/Schematic Design 
Drawings.  

Concurrently with approval of the 
Purchase and Sale Agreement by the 
Successor Agency Board. 

3. Submission – Design Development 
Drawings, Landscape Plan and 
Grading Plans.  Purchaser (or 
Assignee, if applicable) shall submit 
Design Development Drawings, 
landscape and grading plans for the 
applicable Phase. 

Phase 1: Not later than 180 days after 
the Effective Date of the Purchase and 
Sale Agreement. 

Phase 2: Not later than 180 days prior 
to Phase 2 Closing Date.  

4. Approval – Design Development 
Drawings, Landscape Plan and 
Grading Plans. Successor Agency 
shall review and approve or 
disapprove Design Development 
Drawings, landscape and grading 
plans.  

Not later than fifteen (15) days after 
receipt of complete submittal; fifteen 
(15) days for resubmittals and 
revisions. 
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 Action to be Taken Time of Performance 

5. Submission – Final Construction 
Drawings. Purchaser (or Assignee, if 
applicable) shall submit Final 
Construction Drawings for the 
applicable Phase.  

Not later than 180 days after approval 
of Design Development Drawings.  

6. Approval – Final Construction 
Drawings. Successor Agency shall 
review and approve or disapprove 
the Final Construction Drawings. 

Not later than thirty (30) days after 
receipt of complete submittal; fifteen 
(15) days for resubmittals and 
revisions. 

7. Approvals and Permits. Purchaser 
(and Assignee, if applicable) shall 
obtain and submit to Successor 
Agency evidence of all permits and 
approvals necessary for the 
construction of the Improvements in 
the applicable Phase.  

Not later than ten (10) days after the 
Closing, which may be extended to up 
to thirty (30) days after the Closing of 
the applicable Phase of the Project, 
subject to paragraph l. of Section 208. 

Actions relating to Conditions Precedent 

 

8. Submission – Evidence of 
Financing. Purchaser shall submit 
the Evidence of Financing for the 
applicable Phase as required by 
Purchase and Sale Agreement 
Section 110. 

Phase 1: Not later than ten (10) 
Business Days prior to the scheduled 
Phase 1 Closing Date. 

Phase 2: Not later than ten (10) 
Business Days prior to the scheduled 
Phase 2 Closing Date. 

9. Review of Evidence of Financing. 
Successor Agency Executive 
Director or designee shall approve 
or disapprove evidence of financing. 
Purchase and Sale Agreement 
Section 110. 

Not later than ten (10) Business Days 
after complete submittal; five (5) 
Business Days for resubmittals and 
revisions. 

10. CC&R’s. Purchaser shall submit 
CC&Rs to the Successor Agency for 
review pursuant to Purchase and 
Sale Agreement Section 407. 

Not later than thirty (30) days prior to 
the scheduled Close of Escrow. 



 
9th and Palm Schedule v1 
9-10-13 Page 3 of 5 
 
 

 Action to be Taken Time of Performance 

11. Review of CC&Rs. Successor 
Agency Executive Director shall 
approve or disapprove of CC&Rs. 

Not later than thirty (30) days after 
complete submittal; fifteen (15) days 
for resubmittals and revisions. 

12. 
 
Submission – Evidence of 
Satisfaction of Conditions Precedent 
to Close of Escrow and Phase 1 
Closing. Purchaser shall submit 
documentation that all Conditions 
Precedent to the Close of Escrow 
and Phase 1 Closing set forth in 
Purchase and Sale Agreement 
Section 208 have been satisfied.  
 

Unless specifically provided otherwise 
in the Purchase and Sale Agreement or 
this Schedule of Performance, not 
later than thirty (30) days prior to the 
Phase 1 Closing Date. 

13. Review of Evidence of Conditions 
Precedent for Close of Escrow and 
Phase 1 Closing. Successor Agency 
Executive Director or designee shall 
approve or disapprove the evidence 
of satisfaction of all Phase 1 
Conditions Precedent. 

Not later than thirty (30) days after 
complete submittal. 

14. Submission – Evidence of 
Satisfaction of Conditions Precedent 
to Phase 2 Closing. Purchaser shall 
submit documentation that all 
Conditions Precedent to the Phase 2 
Closing set forth in Purchase and 
Sale Agreement Section 220 have 
been satisfied. 

Unless specifically provided otherwise 
in the Purchase and Sale Agreement or 
this Schedule of Performance, not 
later than thirty (30) days prior to the 
Phase 2 Closing Date. 

15. Review of Evidence of Conditions 
Precedent for Satisfaction of 
Conditions Precedent to Phase 2 
Closing. Successor Agency 
Executive Director or designee shall 
approve or disapprove the evidence 
of satisfaction of all Conditions 
Precedent to the Phase 2 Closing. 

Not later than thirty (30) days after 
complete submittal. 
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 Action to be Taken Time of Performance 

Actions relating to Closings 

 

16. Open Escrow. Successor Agency to 
open Escrow for the conveyance of 
the Site. 

Not later than thirty (30) days prior to 
the scheduled Close of Escrow. 

17. Phase 1 Closing Date. The Close of 
Escrow and the Phase 1 Closing 
shall occur.   

Upon satisfaction of all Conditions 
Precedent to the Close of Escrow and 
the Phase 1 Closing, but in no event 
later than nineteen (19) months after 
the Effective Date of the Purchase and 
Sale Agreement, subject to extension 
by the Successor Agency Executive 
Director pursuant to Purchase and Sale 
Agreement Section 308.a.  

18. Phase 2 Closing Date. The Phase 2 
Closing shall occur. 

Upon satisfaction of all Conditions 
Precedent to the Phase 2 Closing, but 
in no event later than forty-two (42) 
months after the Effective Date of the 
Purchase and Sale Agreement. 

 

Actions relating to Construction 

 

19. Commencement of Construction of 
Phase 1 Public Improvements.  
Purchaser shall commence 
construction of the Public 
Improvements.    

Not later than thirty (30) days after 
Close of Escrow. 

20. Completion of Construction of 
Phase 1 Public Improvements. 
Purchaser shall complete the 
construction of all Public 
Improvements, except those deferred 
to Phase 2 pursuant to Purchase and 
Sale Agreement Section 219.c.4. 

Not later than the scheduled Phase 1 
Completion Date. 
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 Action to be Taken Time of Performance 

21. Commencement of Construction of 
Phase 1 Improvements. Purchaser 
(and Assignee, if applicable) shall 
commence construction of the Phase 
1 Improvements and thereafter 
prosecute such construction to 
completion.  

Not later than thirty (30) days after the 
Close of Escrow and the Phase 1 
Closing.  

22. Completion of Construction of 
Phase 1 Improvements (“Phase 1 
Completion Date”). Purchaser (and 
Assignee, if applicable) shall 
complete construction of the Phase 1 
Improvements.  

Not later than twenty-four (24) months 
after the Close of Escrow. 

23. Commencement of Construction of 
Phase 2 Improvements. Purchaser 
(and Assignee, if applicable) shall 
commence construction of the Phase 
2 Improvements as required by the 
Purchase and Sale Agreement and 
thereafter prosecute such 
construction to completion. 

Not later than thirty (30) days after the 
Phase 2 Closing, but not later than 
forty-three (43) months after the 
Effective Date.  

 

24. Completion of Construction of 
Phase 2 Improvements (“Phase 2 
Completion Date”). Purchaser (and 
Assignee, if applicable) shall 
complete construction of the Phase 2 
Improvements as required by the 
Purchase and Sale Agreement.  

Not later than eighteen (18) months 
after the Phase 2 Closing (i.e., 60 
months after Effective Date). 
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Title Department: Customer: 
Chicago Title Company 

Attn:  Tom Votel/Ken Cyr 
Email:  votelt@ctt.com & ken.cyr@ctt.com  
Phone:  (619) 521-3553 & (619) 521-3555 

Fax:  (619) 521-3608 
Order No.:  12201261-996-U50 

City of Imperial Beach 
Attn:  Greg Wade 

 

 

SECOND AMENDED PRELIMINARY REPORT 
 
Property Address: 735, 759, 761 - 775 & 827 Palm Ave., Imperial Beach, CA 
 
Dated as of:  September 5, 2013 at 7:30 am 
 
In response to the application for a policy of title insurance referenced herein, Chicago Title Company 
hereby reports that it is prepared to issue, or cause to be issued, as of the date hereof, a policy or policies 
of Title Insurance describing the land and the estate or interest therein hereinafter set forth, insuring 
against loss which may be sustained by reason of any defect, lien or encumbrance not shown or referred 
to as an Exception herein or not excluded from coverage pursuant to the printed Schedules, Conditions 
and Stipulations or Conditions of said Policy forms.  

The printed Exceptions and Exclusion from the coverage and Limitations on Covered Risks of said Policy 
or Policies are set forth in Attachment One. The policy to be issued may contain an arbitration clause.  
When the Amount of Insurance is less than that set forth in the arbitration clause, all arbitrable matters 
shall be arbitrated at the option of either the Company or the Insured as the exclusive remedy of the 
parties. Limitations on Covered Risks applicable to the CLTA and ALTA Homeowner’s Policies of Title 
Insurance which establish a Deductible Amount and a Maximum Dollar Limit of Liability for certain 
coverages are also set forth in Attachment One. Copies of the policy forms should be read. They are 
available from the office which issued this report. 

This report (and any supplements or amendments hereto) is issued solely for the purpose of facilitating the 
issuance of a policy of title insurance and no liability is assumed hereby. If it is desired that liability be 
assumed prior to the issuance of a policy of title insurance, a Binder or Commitment should be requested. 

The policy(s) of title insurance to be issued hereunder will be policy(s) of Chicago Title Insurance Company 

Please read the exceptions shown or referred to herein and the exceptions and exclusions set forth in 
Attachment One of this report carefully.  The exceptions and exclusions are meant to provide you with 
notice of matters which are not covered under the terms of the title insurance policy and should be 
carefully considered.  

It is important to note that this preliminary report is not a written representation as to the condition of 
title and may not list all liens, defects, and encumbrances affecting title to the land. 

CALIFORNIA LAND TITLE ASSOCIATION STANDARD COVERAGE POLICY 
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1. The estate or interest in the land hereinafter described or referred to covered by this report is: 

 
 
A Fee 
 

 
2. Title to said estate or interest at the date hereof is vested in: 

 
 
IMPERIAL BEACH REDEVELOPMENT AGENCY SUCCESSOR AGENCY,  a public entity 
 

 
3. The land referred to in this report is situated in the State of California, County of San Diego and is 

described in the Legal Description, attached hereto: 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
END OF SCHEDULE A 
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PARCEL A: APN 626-250-03 
 
THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF 
SECTION 29, TOWNSHIP 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO MERIDIAN, IN THE 
CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO OFFICIAL PLAT THEREOF LYING NORTHERLY OF THE NORTHERLY LINE OF SOUTH 
CORONADO MANOR, ACCORDING TO MAP THEREOF NO. 2450, FILED IN THE OFFICE OF 
COUNTY RECORDER OF SAN DIEGO COUNTY JANUARY 20, 1948 AND LYING WEST OF THE 
CENTER LINE OF DELAWARE STREET, FORMERLY 13TH STREET AS SHOWN ON MAP OF R. 
MERIDEATH JONES ADDITION TO SOUTH SAN DIEGO BEING MAP NO. 1145, FILED IN THE 
OFFICE OF COUNTY RECORDER OF SAN DIEGO COUNTY JULY 29, 1908. 
 
EXCEPTING THAT PORTION THEREOF WHICH LIES WESTERLY OF THE LOCATION AND 
NORTHERLY PROLONGATION OF THE CENTER LINE OF THE ALLEY IN BLOCK 3 OF SAID 
R. MERIDEATH JONES ADDITION, AS SHOWN ON SAID MAP NO. 1145. 
 
SAID LAND IS ALSO SHOWN AS A PORTION OF BLOCK 3 OF MAP NO. 1145, FILED IN THE 
OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 29, 1908 AND 
VACATED MARCH 22, 1923, BY DECREE IN SUPERIOR COURT ACTION NO. 38686. 
 
PARCEL B: APN’S 626-250-04 THRU 06 
 
THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF 
SECTION 29, TOWNSHIP 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO MERIDIAN, IN THE 
CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO UNITED STATES GOVERNMENT SURVEY APPROVED FEBRUARY 25, 1870, LYING 
NORTHERLY OF THE NORTHERLY LINE OF SOUTH CORONADO MANOR AS SHOWN ON 
MAP THEREOF NO. 2450, FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO 
COUNTY, JANUARY 20, 1948, AND LYING EAST OF THE CENTER LINE OF DELAWARE 
STREET, FORMERLY 13TH STREET, AND WEST OF THE CENTER LINE OF 8TH STREET, 
FORMERLY 12TH STREET, AND THAT PORTION LYING WEST OF THE WEST LINE OF 9TH 
STREET, FORMERLY 11TH STREET AND EAST OF THE EAST LINE OF 8TH STREET, 
FORMERLY 12TH STREET, AS SAID STREETS ARE SHOWN ON MAP OF R. MERIDEATH 
JONES' ADDITION TO SOUTH SAN DIEGO, BEING MAP NO. 1145, FILED IN THE OFFICE OF 
THE COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 29, 1908. 
 
EXCEPTING THEREFROM THAT PORTION LYING WITHIN THE NORTH 50.00 FEET OF THE 
EAST 550.50 FEET OF SAID NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF 
SECTION 29 AS DESCRIBED IN THE DEED TO THE STATE OF CALIFORNIA, RECORDED 
AUGUST 24, 1943 IN BOOK 1526, PAGE 405 OF OFFICIAL RECORDS. 
 
ALSO EXCEPTING THEREFROM THAT PORTION DESCRIBED IN DEED TO THE STATE OF 
CALIFORNIA RECORDED JUNE 20, 1955 AS FILE NO. 79513 IN BOOK 5685, PAGE 513 OF 
OFFICIAL RECORDS, AS FOLLOWS: 
 
THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF 
SECTION 29, TOWNSHIP 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO BASE AND 
MERIDIAN, IN THE CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF 
CALIFORNIA, ACCORDING TO UNITED STATES GOVERNMENT SURVEY APPROVED  
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FEBRUARY 25, 1870, DESCRIBED AS FOLLOWS: BEGINNING AT THE INTERSECTION OF 
THE WEST LINE OF 9TH STREET (SHOWN AS 11TH STREET ON MAP 1145 OF R. MERIDEATH 
JONES' ADDITION TO SOUTH SAN DIEGO) WITH THE SOUTHERLY LINE OF THE NORTH 
50.00 FEET OF SAID NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF SAID 
SECTION 29; THENCE ALONG SAID SOUTHERLY LINE WESTERLY 20.00 FEET; THENCE IN A 
STRAIGHT LINE SOUTHEASTERLY TO A POINT ON THE SAID WESTERLY LINE 
SOUTHERLY 20.00 FEET FROM SAID POINT OF BEGINNING; THENCE NORTHERLY 20.00 
FEET TO THE POINT OF BEGINNING. 
 
SAID LAND IS ALSO SHOWN AS LOTS 1 TO 10 INCLUSIVE AND 31 TO 39 INCLUSIVE AND A 
PORTION OF LOT 40 IN BLOCK 2, LOTS 2 TO 10 INCLUSIVE AND LOTS 31 TO 39 INCLUSIVE 
AND A PORTION OF LOTS 1 AND 40, IN BLOCK 1 OF R. MERIDEATH JONES' ADDITION TO 
SOUTH SAN DIEGO, BEING MAP NO. 1145, FILED IN THE OFFICE OF THE COUNTY 
RECORDER OF SAN DIEGO COUNTY, JULY 29, 1908 AND VACATED MARCH 22, 1923 BY 
DECREE IN SUPERIOR COURT ACTION 38686.  
 
PARCEL C: 
 
EIGHTH STREET: 
 
THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF 
SECTION 29, TOWNSHIP 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO MERIDIAN, IN THE 
CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO UNITED STATES GOVERNMENT SURVEY APPROVED FEBRUARY 25, 1870, DESCRIBED 
AS FOLLOWS: 
 
BEING THE EAST ONE HALF OF 8th STREET, FORMERLY 12th STREET, AS SHOWN ON THE 
SUBDIVISION MAP OF R. MERIDEATH JONES SUBDIVISION, MAP NO.  1145, FILED IN THE 
OFFICE OF THE COUNTY RECORDER OF SAID SAN DIEGO COUNTY, JULY 29, 1908, SAID 
MAP BEING VACATED MARCH 22, 1923 BY DECREE IN SUPERIOR COURT ACTION 38686 
AND FILED IN DEED BOOK 935, PAGE 181 ON SAME DATE. 
 
EXCEPT ANY PORTION LYING SOUTH OF THE NORTH LINE OF SOUTH CORONADO 
MANOR, AS SHOWN ON MAP NO. 2450, FILED IN THE OFFICE OF THE COUNTY RECORDER 
OF SAN DIEGO COUNTY, JANUARY 20,1948; AND ANY PORTION LYING NORTH OF THE 
SOUTH RIGHT OF WAY LINE OF CALIFORNIA STATE ROUTE 75 AS GRANTED TO THE 
STATE OF CALIFORNIA PER BOOK 1526, PAGE 405, RECORDED AUGUST 24, 1943. 
 
 
 
 
END OF LEGAL DESCRIPTION 
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At the date hereof, items to be considered and exceptions to coverage in addition to the printed 
Exceptions and Exclusions in said policy form would be as follows: 

 
1. Taxes exempt. 
 
2. The lien of supplemental taxes, if any, assessed pursuant to the provisions of Chapter 3.5 

(commencing with Section 75) of the revenue and taxation code of the State of California 
 
 
MATTERS AFFECTING PARCEL A 
 
 

3. Rights of the public to use the streets as dedicated on Map No. 1145, of R. Merideath Jones' 
Addition to South San Diego. 

 
4. The right to construct, operate, and maintain a water pipe line at a depth of not less than 2-1/2 feet 

below the surface, over and across said land, as granted to F. D. Warner, in deed recorded October 
7, 1925, in Book 1109, page 212 of deeds.  

 
 The exact location and extent of said easement is not disclosed of record. 

 
5. An easement for the purpose shown below and rights incidental thereto as set forth in a document. 

 
Granted To: Imperial Beach Sanitation District 
Purpose: Sewers 
Recorded: May 11, 1951 in Book  4095, Page 353 Official Records 
Affects: The route thereof affects a portion of said land and is more fully 

described in said document. 
 

6. An easement for the purpose shown below and rights incidental thereto as set forth in a document. 
 
Granted To: The County of San Diego 
Purpose: public road purposes  
Recorded: August 9, 1951 in Book 4198, page 174 of Official Records 
Affects: The South 20 feet of said land  
 
Said instrument additionally contains the privilege and right to extend drainage structures and 
excavation and embankment slopes beyond the limits where required for the construction and 
maintenance thereof 

 
7. Covenants, conditions and restrictions (“but omitting, except to the extent that said covenant or 

restriction is controlled or permitted by any applicable federal or state law, any covenants or 
restrictions, if any, based upon race, color, religion, sex, sexual orientation, familial status, marital 
status, disability, medical condition, national origin, source of income, or ancestry” as set forth in 
the document 
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Recorded: May 5, 1952 in Book 4457, page 294 as Instrument No. 54854 of 
Official Records  

 
Note: Section 12956.1 of the government code provides the following: “If this document contains 
any restriction based on race, color, religion, sex, sexual orientation, familial status, marital status, 
disability, national origin, source of income as defined in subdivision (p) of Section 12955, or 
ancestry, that restriction violates state and federal fair housing laws and is void, and may be 
removed pursuant to section 12956.2 of the Government Code. Lawful restrictions under state and 
federal law on the age of occupants in senior housing or housing for older persons shall not be 
construed as restrictions based on familial status.” 
 
Note: If you should request a copy of the document referred to above, California Law requires that 
a county recorder, title insurance company, escrow company, real Estate broker, real Estate agent, 
or association that provides a copy of a declaration, governing document, or deed to any person 
shall place a cover Page over, or stamp on the first Page of the previously recorded document or 
documents a statement, in at least 14-point boldface type, relating to unlawful restrictions. 

 
8. An easement for the purpose shown below and rights incidental thereto as set forth in a document. 

 
Granted To: San Diego Gas and Electric Company 
Purpose: public utilities, ingress, egress 
Recorded: July 25, 1984 as Instrument No. 84-281556 of Official Records 
Affects: The exact location and extent of said easement is not disclosed of 

record 
 
9. A notice of assessment for assessment District No. 67-m recorded June 23, 1992 as File No. 1992-

0389944 of Official Records. 
 
10. A notice of assessment for assessment District No. 68 (alleys) recorded July 8, 1994 as file no. 

1994-0428705 of Official Records. 
 
11. The fact that said land is included within a project area of the Redevelopment Agency shown 

below, and that proceedings for the redevelopment of said project have been instituted under the 
Redevelopment Law (such redevelopment to proceed only after the adoption of the Redevelopment 
Plan) as disclosed by a document. 
 
Redevelopment Agency: City of Imperial Beach 
Recorded: February 8, 1996 as Instrument No. 1996-0065030 and February 27, 

1996 as Instrument No. 1996-0094070, both of Official Records 
 
12. A Resolution of the city council of the City of Imperial Beach, California, confirming the diagram 

and assessment and providing for the levy of the annual assessment in a special maintenance 
district recorded August 28, 2000 as file no. 2000-0459549 of official records. 

 
13. The fact that said land is included within a project area of the Redevelopment Agency shown 

below, and that proceedings for the redevelopment of said project have been instituted under the 
Redevelopment Law (such redevelopment to proceed only after the adoption of the Redevelopment 
Plan) as disclosed by a document. 
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Redevelopment Agency: Palm Avenue/Commercial Redevelopment Project Area 
Recorded: July 27, 2007 as Instrument No. 2007-0502890 of Official Records 
 
 
THE FOLLOWING MATTERS AFFECT PARCEL B 

 
 
14. Right of the public use for public street purposes those portions of the property herein described 

lying within the boundaries of all the streets and alleys shown on map of R. Merideath Jones 
addition to South San Diego, No. 1145, filed in the county recorder's office July 29, 1908. 

 
15. An easement for the purpose shown below and rights incidental thereto as set forth in a document. 

 
Granted To: F. D. Warner  
Purpose: water pipeline and incidental purposes  
Recorded: Book 1109, page 212 of Deeds 
Affects: The exact location and extent of said easement is not disclosed of 

record 
 
The interest of F. D. Warner and Mabel R. Warner, husband and wife, has since passed to Hobart 
Homes, Inc., a corporation, as disclosed by a quitclaim deed recorded January 8, 1948 as File No. 
2058 of Official Records. 
 

16.  An easement for the purpose shown below and rights incidental thereto as set forth in a document. 
 
Granted To: Imperial Beach Sanitation District 
Purpose: Sewers 
Recorded: May 11, 1951 in Book 4095, Page 353 Official Records 
Affects: The route thereof affects a portion of said land and is more fully 

described in said document. 
 
17. An easement for the purpose shown below and rights incidental thereto as set forth in a document. 

 
Granted To: County of San Diego 
Purpose: public road purposes  
Recorded: August 9, 1951 in Book 4198, page 174 of Official Records 
Affects: The route thereof affects a portion of said land and is more fully 

described in said document. 
 
Said instrument additionally contains the privilege and right to extend drainage structures and 
excavation and embankment slopes beyond the limits where required for the construction and 
maintenance thereof 

 
18. Covenants, conditions and restrictions (“but omitting, except to the extent that said covenant or 

restriction is controlled or permitted by any applicable federal or state law, any covenants or 
restrictions, if any, based upon race, color, religion, sex, sexual orientation, familial status, marital 
status, disability, medical condition, national origin, source of income, or ancestry” as set forth in 
the document 
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Recorded: May 5, 1952 in Book 4457, page 417 of Official Records  
 
Note: Section 12956.1 of the government code provides the following: “If this document contains 
any restriction based on race, color, religion, sex, sexual orientation, familial status, marital status, 
disability, national origin, source of income as defined in subdivision (p) of Section 12955, or 
ancestry, that restriction violates state and federal fair housing laws and is void, and may be 
removed pursuant to section 12956.2 of the Government Code. Lawful restrictions under state and 
federal law on the age of occupants in senior housing or housing for older persons shall not be 
construed as restrictions based on familial status.” 
 
Note: If you should request a copy of the document referred to above, California Law requires that 
a county recorder, title insurance company, escrow company, real Estate broker, real Estate agent, 
or association that provides a copy of a declaration, governing document, or deed to any person 
shall place a cover Page over, or stamp on the first Page of the previously recorded document or 
documents a statement, in at least 14-point boldface type, relating to unlawful restrictions. 

 
19. An easement for the purpose shown below and rights incidental thereto as set forth in a document. 

 
Purpose: ingress and egress for road purposes  
Recorded: July 30, 1953 in Book 4938, page 199 of Official Records 
Affects: The route thereof affects a portion of said land and is more fully 

described in said document. 
 
20. An easement for the purpose shown below and rights incidental thereto as set forth in a document. 

 
Granted To: San Diego Gas and Electric Company 
Purpose: public utilities, ingress, egress 
Recorded: June 3, 1980 as Instrument No. 80-178475 of Official Records 
Affects: The exact location and extent of said easement is not disclosed of 

record 
 
21. An Agreement, and the terms and conditions as contained therein 

 
By and Between: City of Imperial Beach and Sam Dimenstein  
Recorded: November 18, 1981 as Instrument No. 81-364713 of Official 

Records 
Regarding: Underground Agreement  
 
Reference is hereby made to said document for full particulars. 

 
22. The fact that said land is included within a project area of the Redevelopment Agency shown 

below, and that proceedings for the redevelopment of said project have been instituted under the 
Redevelopment Law (such redevelopment to proceed only after the adoption of the Redevelopment 
Plan) as disclosed by a document. 
 
Redevelopment Agency: Redevelopment Agency of the City of Imperial Beach (Palm 

Avenue/Commercial Redevelopment Project) 
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Recorded: February 8, 1996 as Instrument No. 1996-0065030 of Official 
Records and July 27, 2007 as Instrument No. 2007-0502890 of 
Official Records 

 
Statement that Redevelopment Proceedings have been instituted recorded February 27, 1996 as 
Instrument No. 1996-0094070 of Official Records.  

 
23. Matters contained in “Notice of Intent to Lien”, recorded September 19, 1997 as Instrument No. 

1997-0461749 of Official Records.  
 
24. A Resolution of the city council of the City of Imperial Beach, California, confirming the diagram 

and assessment and providing for the levy of the annual assessment in a special maintenance 
district recorded April 28, 2000 as File No. 2000-0459549 of Official Records. 
 
 
MATTERS AFFECTING PARCEL C 

 
 
25. Right of the public use for public street purposes those portions of the property herein described 

lying within the boundaries of all the streets and alleys shown on map of R. Merideath Jones 
addition to South San Diego, No. 1145, filed in the county recorder's office July 29, 1908. 

 
26. Covenants, conditions and restrictions (but omitting any covenant or restrictions, if any, based upon 

on race, color, religion, sex, sexual orientation, familial status, marital status, disability, handicap, 
national origin, ancestry, or source of income, as set forth in applicable state or federal laws, except 
to the extent that said covenant or restriction is permitted by applicable law) as set forth in the 
document 
 
Recorded: January 17, 2013, as Instrument No. 2013-0036059 of Official 

records  
 
Note: Section 12956.1 of the government code provides the following: “If this document contains 
any restriction based on race, color, religion, sex, sexual orientation, familial status, marital status, 
disability, national origin, source of income as defined in subdivision (p) of Section 12955, or 
ancestry, that restriction violates state and federal fair housing laws and is void, and may be 
removed pursuant to section 12956.2 of the Government Code. Lawful restrictions under state and 
federal law on the age of occupants in senior housing or housing for older persons shall not be 
construed as restrictions based on familial status.” 
 
MATTERS AFFECTING PARCELS A AND B 

 
 
27. A Deed of Trust to secure performance under an agreement referred to therein, and any other 

obligations secured thereby. 
 
Dated: Not stated 
Trustor: Redevelopment Agency of the City of Imperial Beach 
Trustee: First American Title Company, a California corporation 
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Beneficiary: City of Imperial Beach 
Recorded: March 10, 2011 as Instrument No. 2011-0131285 of Official 

Records. 
 
28. Covenants, conditions and restrictions (“but omitting, except to the extent that said covenant or 

restriction is controlled or permitted by any applicable federal or state law, any covenants or 
restrictions, if any, based upon race, color, religion, sex, sexual orientation, familial status, marital 
status, disability, medical condition, national origin, source of income, or ancestry” as set forth in 
the document 
 
Recorded: March 10, 2011 as Instrument No. 2011-0131286 of Official Records  
 
Note: Section 12956.1 of the government code provides the following: “If this document contains 
any restriction based on race, color, religion, sex, sexual orientation, familial status, marital status, 
disability, national origin, source of income as defined in subdivision (p) of Section 12955, or 
ancestry, that restriction violates state and federal fair housing laws and is void, and may be 
removed pursuant to section 12956.2 of the Government Code. Lawful restrictions under state and 
federal law on the age of occupants in senior housing or housing for older persons shall not be 
construed as restrictions based on familial status.” 
 
Note: If you should request a copy of the document referred to above, California Law requires that 
a county recorder, title insurance company, escrow company, real Estate broker, real Estate agent, 
or association that provides a copy of a declaration, governing document, or deed to any person 
shall place a cover Page over, or stamp on the first Page of the previously recorded document or 
documents a statement, in at least 14-point boldface type, relating to unlawful restrictions. 

 
29. A document subject to all the terms, provisions and conditions therein contained. 

 
Entitled: Memorandum of Option Agreement  
Recorded: March 10, 2011 as Instrument No. 2011-0131442 of Official Records 
 
Reference is hereby made to said document for full particulars. 

 
30. “Any claim that the transaction vesting the Title as shown in Schedule A or creating the lien of the 

Insured Mortgage, or any other transaction occurring on or prior to Date of Policy in which 
Redevelopment Agency of the City of Imperial Beach or its successors transferred, acquired, or 
made any agreement affecting the title to or any interest in the Land, is void or voidable, or subject 
to termination, renegotiation, or judicial review, under California Assembly Bill 26 (Chapter 5, 
Statutes of 2011-12, First Extraordinary Session).” 

 
31. Approval of the policy or commitment of title insurance anticipated by this report by Regional 

Counsel of the Company is required prior to recordation of the instruments required to complete 
this transaction and the issue of such policy or commitment. The right is reserved to make 
additional exceptions and/or requirements upon such review. 
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32. Covenants, conditions and restrictions (but omitting any covenant or restrictions, if any, based upon 
on race, color, religion, sex, sexual orientation, familial status, marital status, disability, handicap, 
national origin, ancestry, or source of income, as set forth in applicable state or federal laws, except 
to the extent that said covenant or restriction is permitted by applicable law) as set forth in the 
document 
 
Recorded: January 17, 2013, as Instrument No. 2013-0036059 of Official 

records  
 
Note: Section 12956.1 of the government code provides the following: “If this document contains 
any restriction based on race, color, religion, sex, sexual orientation, familial status, marital status, 
disability, national origin, source of income as defined in subdivision (p) of Section 12955, or 
ancestry, that restriction violates state and federal fair housing laws and is void, and may be 
removed pursuant to section 12956.2 of the Government Code. Lawful restrictions under state and 
federal law on the age of occupants in senior housing or housing for older persons shall not be 
construed as restrictions based on familial status.” 

 
33. Water rights, claims or title to water, whether or not shown by the public records. 
 
34. Matters which may be disclosed by an inspection and/or by a correct ALTA/ACSM  Land Title 

Survey of said land that is satisfactory to this Company, and/or by inquiry of the parties in 
possession thereof. 
 
This office must be notified at least 7 business days prior to the scheduled closing in order to 
arrange for an inspection of the land; upon completion of this inspection you will be notified of the 
removal of specific coverage exceptions and/or additional exceptions to coverage. 

 
35. Any rights of parties in possession of said land, based on any unrecorded lease, or leases. 

 
This Company will require a full copy of any unrecorded lease, together with all supplements, 
assignments, and amendments for review. 

 
 
 
END OF SCHEDULE B 
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0: 
 

Note No. 1:  The policy of title insurance will include an arbitration provision. The Company or the 
insured may demand arbitration. Arbitrable matters may include, but are not limited to, any 
controversy or claim between the Company and the insured arising out of or relating to this policy, 
any service of the Company in connection with its issuance or the breach of a policy provision or 
other obligation. Please ask your escrow or title officer for a sample copy of the policy to be issued 
if you wish to review the arbitration provisions and any other provisions pertaining to your Title 
Insurance coverage.  

 
Note No. 2:  The policy to be issued may contain an arbitration clause. When the Amount of 
Insurance is less than the amount, if any, set forth in the arbitration clause, all arbitrable matters 
shall be arbitrated at the option of either the Company or the Insured as the exclusive remedy of the 
parties. 
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Effective Date: 5/1/2008 
Fidelity National Financial, Inc 

Privacy Statement 

Privacy Statement (05-01-08) 
 

 
Fidelity National Financial, Inc. and its subsidiaries ("FNF") respect the privacy and security of your non-public personal information ("Personal 
Information") and protecting your Personal Information is one of our top priorities. This Privacy Statement explains FNFs privacy practices, 
including how we use the Personal Information we receive from you and from other specified sources, and to whom it may be disclosed. FNF 
follows the privacy practices described in this Privacy Statement and, depending on the business performed, FNF companies may share 
information as described herein. 
 
Personal Information Collected 
We may collect Personal Information about you from the following sources: 
• Information we receive from you on applications or other forms, such as your name, address, social security number, tax identification 

number, asset information and income information; 
• Information we receive from you through our Internet websites, such as your name, address, Internet Protocol address, the website links 

you used to get to our websites, and your activity while using or reviewing our websites; 
• Information about your transactions with or services performed by us, our affiliates, or others, such as information concerning your policy, 

premiums, payment history, information about your home or other real property, information from lenders and other third parties involved in 
such transactions, account balances, and credit card information; and 

• Information we receive from consumer or other reporting agencies and publicly recorded. 
 
Disclosure of Personal Information  
We may provide your Personal Information (excluding information we receive from our consumer or other credit reporting agencies) to various 
individuals and companies, as permitted by law, without obtaining your prior authorization. Such laws do not allow consumers to restrict these 
disclosures. Disclosures may include, without limitation, the following: 
• To insurance agents, brokers, representatives, support organizations, or others to provide you with services you have requested, and to 

enable us to detect or prevent criminal activity, fraud, material misrepresentation, or nondisclosure in connections with an insurance 
transactions; 

• To third-party contractors or service providers for the purpose of determining your eligibility for an insurance benefit or payment and/or 
providing you with services you have requested; 

• To an insurance regulatory, or law enforcement or other governmental authority, in a civil action, in connection with a subpoena or a 
governmental investigation; 

• To companies that perform marketing services on our behalf or to other financial institutions with which we have had joint marketing 
agreements and/or 

• To lenders, lien holders, judgment creditors, or other parties claiming an encumbrance or an interest in title whose claim or interest must be 
determined, settled, paid or released prior to a title or escrow closing. 

 
We may also disclose your Personal Information to others when we believe, in good faith, that such disclosure is reasonably necessary to 
comply with the law or to protect the safety of our customers, employees, or property and/or to comply with a judicial proceeding, court order or 
legal process. 
 
Disclosure to Affiliated Companies - We are permitted by law to share your name, address and facts about your transaction with other FNF 
companies, such as insurance companies, agents, and other real estate service providers to provide you with services you have requested, for 
marketing or product development research, or to market products or services to you. We do not, however, disclose information we collect from 
consumer or credit reporting agencies with our affiliates or others without your consent, in conformity with applicable law, unless such disclosure 
is otherwise permitted by law. 
 
Disclosure to Nonaffiliated Third Parties - We do not disclose Personal Information about our customers or former customers to nonaffiliated 
third parties, except as outlines herein or as otherwise permitted by law. 
 
Confidentiality and Security of Personal Information  
We restrict access to Personal Information about you to those employees who need to know that information to provide products or services to 
you. We maintain physical , electronic, and procedural safeguards that comply with federal regulation to guard Personal Information. 
 
Access to Personal Information/ 
Requests for Correction, Amendment, or Deletion of Personal Information 
As required by applicable law, we will afford you the right to access your Personal Information, under certain circumstances to find out to whom 
your Personal Information has been disclosed, and request correction or deletion of your Personal Information. However, FNF's current policy is 
to maintain customers' Personal Information for no less than your state's required record retention requirements for the purpose of handling 
future coverage claims. 
 
For your protection, all requests made under this section must be in writing and must include your notarized signature to establish your identity. 
Where permitted by law we may charge a reasonable fee to cover the costs incurred in responding to such requests. Please send requests to: 

 
Chief Privacy Officer 

Fidelity National Financial, Inc. 
601 Riverside Drive 

Jacksonville, FL 32204 
 
 
Changes to this Privacy Statement 
This Privacy Statement may be amended from time to time consistent with applicable privacy laws. When we amend this Privacy Statement, we 
will post a notice of such changes on our website. The effective date of this Privacy Statement, as stated above, indicates the last time this 
Privacy Statement was revised or materially changed. 
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AMERICAN LAND TITLE ASSOCIATION  

RESIDENTIAL TITLE INSURANCE POLICY (6-1-87) EXCLUSIONS 
 
 
In addition to the Exceptions in Schedule B, you are not insured against loss, costs, 
attorneys' fees, and expenses resulting from: 
1. Governmental police power, and the existence or violation of any law or government 

regulation. This includes building and zoning ordinances and also laws and 
regulations concerning: 
 • land use 
 • improvements on the land 
 • land division 
 • environmental protection 
This exclusion does not apply to violations or the enforcement of these matters 
which appear in the public records at policy date. 
This exclusion does not limit the zoning coverage described in Items 12 and 13 of 
Covered Title Risks. 

2. The right to take the land by condemning it, unless: 
 • a notice of exercising the right appears in the public records on the Policy Date 
 • the taking happened prior to the Policy Date and is binding on you if you 

bought the land without knowledge of the taking 

3. Title Risks: 
 • that are created, allowed, or agreed to by you 
 • that are known to you, but not to us, on the Policy Date-unless they appeared in 

the public records 
 • that result in no loss to you 
 • that first affect your title after the Policy Date – this does not limit the labor and 

material lien coverage in Item 8 of Covered Title Risks 
4. Failure to pay value for your title. 
5. Lack of a right: 

 • to any land outside the area specifically described and referred to in Item 3 of 
Schedule A 

  or 
 • in streets, alleys, or waterways that touch your land 
This exclusion does not limit the access coverage in Item 5 of Covered Title Risks. 

 
 
In addition to the Exclusions, you are not insured against loss, costs, attorneys' fees, and 
the expenses resulting from: 
1. Any rights, interests, or claims of parties in possession of the land not shown by the 

public records. 
2. Any easements or liens not shown by the public records. This does not limit the lien 

coverage in Item 8 of Covered Title Risks. 

3. Any facts about the land which a correct survey would disclose and which are not 
shown by the public records. This does not limit the forced removal coverage in 
Item 12 of Covered Title Risks. 

4. Any water rights or claims or title to water in or under the land, whether or not 
shown by the public records.  

 
 

CALIFORNIA LAND TITLE ASSOCIATION STANDARD COVERAGE POLICY – 1990 
EXCLUSIONS FROM COVERAGE 

 
 
The following matters are expressly excluded from the coverage of this policy and the 
Company will not pay loss or damage, costs, attorneys' fees or expenses which arise by 
reason of: 
1. (a) Any law, ordinance or governmental regulation (including but not limited to 

building and zoning laws, ordinances, or regulations) restricting, regulating, 
prohibiting or relating (i) the occupancy, use, or enjoyment of the land; (ii) the 
character, dimensions or location of any improvement now or hereafter erected on 
the land; (iii) a separation in ownership or a change in the dimensions or area of the 
land or any parcel of which the land is or was a part; or (iv) environmental 
protection, or the effect of any violation of these laws, ordinances or governmental 
regulations, except to the extent that a notice of the enforcement thereof or a notice 
of a defect, lien or encumbrance resulting from a violation or alleged violation 
affecting the land has been recorded in the public records at Date of Policy. 
(b) Any governmental police power not excluded by (a) above, except to the extent 
that a notice of the exercise thereof or a notice of a defect, lien or encumbrance 
resulting from a violation or alleged violation affecting the land has been recorded in 
the public records at Date of Policy. 

2. Rights of eminent domain unless notice of the exercise thereof has been recorded in 
the public records at Date of Policy, but not excluding from coverage any taking 
which has occurred prior to Date of Policy which would be binding on the rights of a 
purchaser for value without knowledge. 

3. Defects, liens, encumbrances, adverse claims, or other matters: 

(a) whether or not recorded in the public records at Date of Policy, but created, 
suffered, assumed or agreed to by the insured claimant; 
(b) not known to the Company, not recorded in the public records at Date of Policy, 
but known to the insured claimant and not disclosed in writing to the Company by 
the insured claimant prior to the date the insured claimant became an insured under 
this policy; 
(c) resulting in no loss or damage to the insured claimant; 
(d) attaching or created subsequent to Date of Policy; or  
(e) resulting in loss or damage which would not have been sustained if the insured 
claimant had paid value for the insured mortgage or for the estate or interest insured 
by this policy. 

4. Unenforceability of the lien of the insured mortgage because of the inability or 
failure of the insured at Date of Policy, or the inability or failure of any subsequent 
owner of the indebtedness, to comply with the applicable doing business laws of the 
state in which the land is situated. 

5. Invalidity or unenforceability of the lien of the insured mortgage, or claim thereof, 
which arises out of the transaction evidenced by the insured mortgage and is based 
upon usury or any consumer credit protection or truth in lending law. 

6. Any claim, which arises out of the transaction vesting in the insured the estate or 
interest insured by this policy or the transaction creating the interest of the insured 
lender, by reason of the operation of federal bankruptcy, state insolvency or similar 
creditors' rights laws. 

 
SCHEDULE B, PART I 

EXCEPTIONS FROM COVERAGE 
 
This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise by reason of: 
 

PART I 
 
1. Taxes or assessments which are not shown as existing liens by the records of any 

taxing authority that levies taxes or assessments on real property or by the public 
records. Proceedings by a public agency which may result in taxes or assessments, 
or notices of such proceedings, whether or not shown by the records of such agency 
or by the public records. 

2. Any facts, rights, interests or claims which are not shown by the public records but 
which could be ascertained by an inspection of the land or which may be asserted by 
persons in possession thereof. 

3. Easements, liens or encumbrances, or claims thereof, not shown by the public 
records. 

4. Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any 
other facts which a correct survey would disclose, and which are not shown by the 
public records. 

5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts 
authorizing the issuance thereof; (c) water rights, claims or title to water, whether or 
not the matters excepted under (a), (b), or (c) are shown by the public records. 

6.  Any lien or right to a lien for services, labor or material not shown by the Public 
Records. 

 

 
 FORMERLY AMERICAN LAND TITLE ASSOCIATION LOAN POLICY (10-17-92) 

WITH A.L.T.A. ENDORSEMENT-FORM 1 COVERAGE  
EXCLUSIONS FROM COVERAGE 

 
The following matters are expressly excluded from the coverage of this policy and the 
Company will not pay loss or damage, costs, attorneys' fees or expenses which arise by 
reason of: 
1. (a) Any law, ordinance or governmental regulation (including but not limited to 

building and zoning laws, ordinances, or regulations) restricting, regulating, 
prohibiting or relating to (i) the occupancy, use, or enjoyment of the land; (ii) the 
character, dimensions or location of any improvement now or hereafter erected on 
the land; (iii) a separation in ownership or a change in the dimensions or area of the 
land or any parcel of which the land is or was a part; or (iv) environmental 
protection, or the effect of any violation of these laws, ordinances or governmental 
regulations, except to the extent that a notice of the enforcement thereof or a notice 
of a defect, lien or encumbrance resulting from a violation or alleged violation 
affecting the land has been recorded in the public records at Date of Policy. 
(b) Any governmental police power not excluded by (a) above, except to the extent 
that a notice of the exercise thereof or a notice of a defect, lien or encumbrance 
resulting from a violation or alleged violation affecting the land has been recorded in 
the public records at Date of Policy. 

2. Rights of eminent domain unless notice of the exercise thereof has been recorded in 
the public records at Date of Policy, but not excluding from coverage any taking 
which has occurred prior to Date of Policy which would be binding on the rights of a 
purchaser for value without knowledge. 

3. Defects, liens, encumbrances, adverse claims, or other matters: 
(a) created, suffered, assumed or agreed to by the insured claimant; 
(b) not known to the Company, not recorded in the public records at Date of Policy, 
but known to the insured claimant and not disclosed in writing to the Company by 
the insured claimant prior to the date the insured claimant became an insured under 
this policy; 

(c) resulting in no loss or damage to the insured claimant; 
(d) attaching or created subsequent to Date of Policy (except to the extent that this 
policy insures the priority of the lien of the insured mortgage over any statutory lien 
for services, labor or material or to the extent insurance is afforded herein as to 
assessments for street improvements under construction or completed at Date of 
Policy); or 
(e) resulting in loss or damage which would not have been sustained if the insured 
claimant had paid value for the insured mortgage. 

4. Unenforceability of the lien of the insured mortgage because of the inability or 
failure of the insured at Date of Policy, or the inability or failure of any subsequent 
owner of the indebtedness, to comply with applicable doing business laws of the 
state in which the land is situated. 

5. Invalidity or unenforceability of the lien of the insured mortgage, or claim thereof, 
which arises out of the transaction evidenced by the insured mortgage and is based 
upon usury or any consumer credit protection or truth in lending law. 

6. Any statutory lien for services, labor or materials (or the claim of priority of any 
statutory lien for services, labor or materials over the lien of the insured mortgage) 
arising from an improvement or work related to the land which is contracted for and 
commenced subsequent to Date of Policy and is not financed in whole or in part by 
proceeds of the indebtedness secured by the insured mortgage which at Date of 
Policy the insured has advanced or is obligated to advance. 

7. Any claim, which arises out of the transaction creating the interest of the mortgagee 
insured by this policy, by reason of the operation of federal bankruptcy, state 
insolvency, or similar creditors' rights laws, that is based on: 
(i) the transaction creating the interest of the insured mortgagee being deemed a 
fraudulent conveyance or fraudulent transfer; or  
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(ii) the subordination of the interest of the insured mortgagee as a result of the 
application of the doctrine of equitable subordination; or 
(iii) the transaction creating the interest of the insured mortgagee being deemed a 
preferential transfer except where the preferential transfer results from the failure: 

(a) to timely record the instrument of transfer; or  
(b) of such recordation to impart notice to a purchaser for value or a judgment 
or lien creditor. 

 
The above policy form may be issued to afford either Standard Coverage or Extended Coverage. 

In addition to the above Exclusions from Coverage, the Exceptions from Coverage in a Standard Coverage policy will also include the following Exceptions from Coverage: 
 

EXCEPTIONS FROM COVERAGE 
 
This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise by reason of: 
 
1. Taxes or assessments which are not shown as existing liens by the records of any 

taxing authority that levies taxes or assessments on real property or by the public 
records. Proceedings by a public agency which may result in taxes or assessments, 
or notices of such proceedings, whether or not shown by the records of such agency 
or by the public records. 

2. Any facts, rights, interests or claims which are not shown by the public records but 
which could be ascertained by an inspection of the land or which may be asserted by 
persons in possession thereof. 

3. Easements, liens or encumbrances, or claims thereof, not shown by the public 
records. 

4. Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any 
other facts which a correct survey would disclose, and which are not shown by the 
public records. 

5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts 
authorizing the issuance thereof; (c) water rights, claims or title to water, whether or 
not the matters excepted under (a), (b) or (c) are shown by the public records. 

6.  Any lien or right to a lien for services, labor or material not shown by the Public 
Records. 

 

 
2006 AMERICAN LAND TITLE ASSOCIATION LOAN POLICY (06-17-06) 

EXCLUSIONS FROM COVERAGE 
 
 
The following matters are expressly excluded from the coverage of this policy, and the 
Company will not pay loss or damage, costs, attorneys' fees, or expenses that arise by 
reason of: 
1. (a) Any law, ordinance, permit, or governmental regulation (including those 

relating to building and zoning) restricting, regulating, prohibiting, or relating to 
(i) the occupancy, use, or enjoyment of the Land; 
(ii) the character, dimensions, or location of any improvement erected on the 
Land; 
(iii) the subdivision of land; or 
(iv) environmental protection; 

or the effect of any violation of these laws, ordinances, or governmental regulations. 
This Exclusion 1(a) does not modify or limit the coverage provided under Covered 
Risk 5. 
(b) Any governmental police power. This Exclusion 1(b) does not modify or limit 
the coverage provided under Covered Risk 6. 

2. Rights of eminent domain. This Exclusion does not modify or limit the coverage 
provided under Covered Risk 7 or 8. 

3. Defects, liens, encumbrances, adverse claims, or other matters 
(a) created, suffered, assumed, or agreed to by the Insured Claimant; 
(b) not Known to the Company, not recorded in the Public Records at Date of 
Policy, but Known to the Insured Claimant and not disclosed in writing to the 
Company by the Insured Claimant prior to the date the Insured Claimant became an 
Insured under this policy; 

(c) resulting in no loss or damage to the Insured Claimant; 
(d) attaching or created subsequent to Date of Policy (however, this does not 
modify or limit the coverage provided under Covered Risk 11, 13, or 14); or 
(e) resulting in loss or damage that would not have been sustained if the Insured 
Claimant had paid value for the Insured Mortgage. 

4. Unenforceability of the lien of the Insured Mortgage because of the inability or 
failure of an Insured to comply with applicable doing-business laws of the state 
where the Land is situated. 

5. Invalidity or unenforceability in whole or in part of the lien of the Insured Mortgage 
that arises out of the transaction evidenced by the Insured Mortgage and is based 
upon usury or any consumer credit protection or truth-in-lending law. 

6. Any claim, by reason of the operation of federal bankruptcy, state insolvency, or 
similar creditors’ rights laws, that the transaction creating the lien of the Insured 
Mortgage, is 
(a) a fraudulent conveyance or fraudulent transfer, or 
(b) a preferential transfer for any reason not stated in Covered Risk 13(b) of this 
policy. 

7. Any lien on the Title for real estate taxes or assessments imposed by governmental 
authority and created or attaching between Date of Policy and the date of recording 
of the Insured Mortgage in the Public Records. This Exclusion does not modify or 
limit the coverage provided under Covered Risk 11(b). 

 
The above policy form may be issued to afford either Standard Coverage or Extended Coverage. 

In addition to the above Exclusions from Coverage, the Exceptions from Coverage in a Standard Coverage policy will also include the following Exceptions from Coverage: 
 

EXCEPTIONS FROM COVERAGE 
 

This policy does not insure against loss or damage (and the Company will not pay costs, attorneys’ fees or expenses) that arise by reason of: 
 
1. (a) Taxes or assessments that are not shown as existing liens by the records of any 

taxing authority that levies taxes or assessments on real property or by the Public 
Records; (b) proceedings by a public agency that may result in taxes or assessments, 
or notices of such proceedings, whether or not shown by the records of such agency 
or by the Public Records. 

2. Any facts, rights, interests, or claims that are not shown by the Public Records but 
that could be ascertained by an inspection of the Land or that may be asserted by 
persons in possession of the Land. 

3. Easements, liens or encumbrances, or claims thereof, not shown by the Public 
Records. 

4. Any encroachment, encumbrance, violation, variation, or adverse circumstance 
affecting the Title that would be disclosed by an accurate and complete land survey 
of the Land and not shown by the Public Records. 

5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts 
authorizing the issuance thereof; (c) water rights, claims or title to water, whether or 
not the matters excepted under (a), (b), or (c) are shown by the Public Records. 

6.  Any lien or right to a lien for services, labor or material not shown by the Public 
Records. 

 

 
FORMERLY AMERICAN LAND TITLE ASSOCIATION OWNER'S POLICY (10-17-92)  

EXCLUSIONS FROM COVERAGE 
 
The following matters are expressly excluded from the coverage of this policy and the 
Company will not pay loss or damage, costs, attorneys' fees or expenses which arise by 
reason of: 
1. (a) Any law, ordinance or governmental regulation (including but not limited to 

building and zoning laws, ordinances, or regulations) restricting, regulating, 
prohibiting or relating to (i) the occupancy, use, or enjoyment of the land; (ii) the 
character, dimensions or location of any improvement now or hereafter erected on 
the land; (iii) a separation in ownership or a change in the dimensions or area of the 
land or any parcel of which the land is or was a part; or (iv) environmental 
protection, or the effect of any violation of these laws, ordinances or governmental 
regulations, except to the extent that a notice of the enforcement thereof or a notice 
of a defect, lien or encumbrance resulting from a violation or alleged violation 
affecting the land has been recorded in the public records at Date of Policy. 
(b) Any governmental police power not excluded by (a) above, except to the extent 
that a notice of the exercise thereof or a notice of a defect, lien or encumbrance 
resulting from a violation or alleged violation affecting the land has been recorded in 
the public records at Date of Policy. 

2. Rights of eminent domain unless notice of the exercise thereof has been recorded in 
the public records at Date of Policy, but not excluding from coverage any taking 
which has occurred prior to Date of Policy which would be binding on the rights of a 
purchaser for value without knowledge. 

3. Defects, liens, encumbrances, adverse claims, or other matters: 
(a) created, suffered, assumed or agreed to by the insured claimant; 
(b) not known to the Company, not recorded in the public records at Date of Policy, 
but known to the insured claimant and not disclosed in writing to the Company by 
the insured claimant prior to the date the insured claimant became an insured under 
this policy; 
(c) resulting in no loss or damage to the insured claimant; 
(d) attaching or created subsequent to Date of Policy, or 
(e) resulting in loss or damage which would not have been sustained if the insured 
claimant had paid value for the estate or interest insured by this policy. 

4. Any claim, which arises out of the transaction vesting in the insured the estate or 
interest insured by this policy, by reason of the operation of federal bankruptcy, state 
insolvency, or similar creditors' rights laws, that is based on: 
(i) the transaction creating the estate or interest insured by this policy being 
deemed a fraudulent conveyance or fraudulent transfer; or 
(ii) the transaction creating the estate or interest insured by this policy being 
deemed a preferential transfer except where the preferential transfer results from the 
failure: 

(a) to timely record the instrument of transfer; or 
(b) of such recordation to impart notice to a purchaser for value or a 
judgement or lien creditor. 

 
The above policy form may be issued to afford either Standard Coverage or Extended Coverage. 

In addition to the above Exclusions from Coverage, the Exceptions from Coverage in a Standard Coverage policy will also include the following Exceptions from Coverage: 
 

EXCEPTIONS FROM COVERAGE 
 
This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise by reason of: 
 
1. Taxes or assessments which are not shown as existing liens by the records of any 

taxing authority that levies taxes or assessments on real property or by the public 
records. Proceedings by a public agency which may result in taxes or assessments, 

or notices of such proceedings, whether or not shown by the records of such agency 
or by the public records. 
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2. Any facts, rights, interests or claims which are not shown by the public records but 
which could be ascertained by an inspection of the land or which may be asserted by 
persons in possession thereof. 

3. Easements, liens or encumbrances, or claims thereof, not shown by the public 
records. 

4. Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any 
other facts which a correct survey would disclose, and which are not shown by the 
public records. 

 
5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts 

authorizing the issuance thereof; (c) water rights, claims or title to water, whether or 
not the matters excepted under (a), (b) or (c) are shown by the public records. 

6.  Any lien or right to a lien for services, labor or material not shown by the Public 
Records. 

 

 
2006 AMERICAN LAND TITLE ASSOCIATION OWNER’S POLICY (06-17-06) 

EXCLUSIONS FROM COVERAGE 
 
The following matters are expressly excluded from the coverage of this policy, and the 
Company will not pay loss or damage, costs, attorneys' fees, or expenses that arise by 
reason of: 
1. (a) Any law, ordinance, permit, or governmental regulation (including those 

relating to building and zoning) restricting, regulating, prohibiting, or relating to 
(i) the occupancy, use, or enjoyment of the Land; 
(ii) the character, dimensions, or location of any improvement erected on the 
Land; 
(iii) the subdivision of land; or 
(iv) environmental protection; 

or the effect of any violation of these laws, ordinances, or governmental regulations. 
This Exclusion 1(a) does not modify or limit the coverage provided under Covered 
Risk 5. 
(b) Any governmental police power. This Exclusion 1(b) does not modify or limit 
the coverage provided under Covered Risk 6. 

2. Rights of eminent domain. This Exclusion does not modify or limit the coverage 
provided under Covered Risk 7 or 8. 

3. Defects, liens, encumbrances, adverse claims, or other matters 
(a) created, suffered, assumed, or agreed to by the Insured Claimant; 

(b) not Known to the Company, not recorded in the Public Records at Date of 
Policy, but Known to the Insured Claimant and not disclosed in writing to the 
Company by the Insured Claimant prior to the date the Insured Claimant became an 
Insured under this policy; 
(c) resulting in no loss or damage to the Insured Claimant; 
(d) attaching or created subsequent to Date of Policy (however, this does not 
modify or limit the coverage provided under Covered Risk 9 and 10); or 
(e) resulting in loss or damage that would not have been sustained if the Insured 
Claimant had paid value for the Title. 

4.  Any claim, by reason of the operation of federal bankruptcy, state insolvency, or 
similar creditors’ rights laws, that the transaction vesting the Title as shown in 
Schedule A, is 
(a) a fraudulent conveyance or fraudulent transfer; or 
(b) a preferential transfer for any reason not stated in Covered Risk 9 of this policy. 

5. Any lien on the Title for real estate taxes or assessments imposed by governmental 
authority and created or attaching between Date of Policy and the date of recording 
of the deed or other instrument of transfer in the Public Records that vests Title as 
shown in Schedule A. 

 
The above policy form may be issued to afford either Standard Coverage or Extended Coverage. 

In addition to the above Exclusions from Coverage, the Exceptions from Coverage in a Standard Coverage policy will also include the following Exceptions from Coverage: 
 

EXCEPTIONS FROM COVERAGE 
 

This policy does not insure against loss or damage (and the Company will not pay costs, attorneys’ fees or expenses) that arise by reason of: 
 
1. (a) Taxes or assessments that are not shown as existing liens by the records of any 

taxing authority that levies taxes or assessments on real property or by the Public 
Records; (b) proceedings by a public agency that may result in taxes or assessments, 
or notices of such proceedings, whether or not shown by the records of such agency 
or by the Public Records. 

2. Any facts, rights, interests, or claims that are not shown by the Public Records but 
that could be ascertained by an inspection of the Land or that may be asserted by 
persons in possession of the Land. 

3. Easements, liens or encumbrances, or claims thereof, not shown by the Public 
Records. 

4. Any encroachment, encumbrance, violation, variation, or adverse circumstance 
affecting the Title that would be disclosed by an accurate and complete land survey 
of the Land and not shown by the Public Records. 

5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts 
authorizing the issuance thereof; (c) water rights, claims or title to water, whether or 
not the matters excepted under (a), (b), or (c) are shown by the Public Records. 

6.  Any lien or right to a lien for services, labor or material not shown by the Public 
Records. 

 

 
CLTA HOMEOWNER'S POLICY OF TITLE INSURANCE (10-22-03) 
ALTA HOMEOWNER'S POLICY OF TITLE INSURANCE (10-22-03) 

EXCLUSIONS 
 
In addition to the Exceptions in Schedule B, You are not insured against loss, costs, attorneys' fees, and expenses resulting from: 
 
1. Governmental police power, and the existence or violation of any law or government 

regulation. This includes ordinances, laws and regulations concerning: 
a. building 
b. zoning 
c. Land use 
d. improvements on Land 
e. Land division 
f. environmental protection 

This Exclusion does not apply to violations or the enforcement of these matters if notice 
of the violation or enforcement appears in the Public Records at the Policy Date. 
This Exclusion does not limit the coverage described in Covered Risk 14, 15, 16, 17 
or 24. 
2. The failure of Your existing structures, or any part of them, to be constructed in 

accordance with applicable building codes. This Exclusion does not apply to 
violations of building codes if notice of the violation appears in the Public Records 
at the Policy Date. 

3. The right to take the Land by condemning it, unless: 
a. notice of exercising the right appears in the Public Records at the Policy Date; 

or 

b. the taking happened before the Policy Date and is binding on You if You 
bought the Land without Knowing of the taking. 

4. Risks: 
a. that are created, allowed, or agreed to by You, whether or not they appear in the 

Public Records; 
b. that are Known to You at the Policy Date, but not to Us, unless they appear in 

the Public Records at the Policy Date; 
c. that result in no loss to You; or 
d. that first occur after the Policy Date – this does not limit the coverage described 

in Covered Risk 7, 8.d, 22, 23, 24 or 25. 
5. Failure to pay value for Your Title. 
6. Lack of a right: 

a. to any Land outside the area specifically described and referred to in 
paragraph 3 of Schedule A; and 

b. in streets, alleys, or waterways that touch the Land. 
This Exclusion does not limit the coverage described in Covered Risk 11 or 18. 

LIMITATIONS ON COVERED RISKS 
 

Your insurance for the following Covered Risks is limited on the Owner’s Coverage Statement as follows: 
 
• For Covered Risk 14, 15, 16 and 18, Your Deductible Amount and Our Maximum Dollar Limit of Liability shown in Schedule A. 
 
The deductible amounts and maximum dollar limits shown on Schedule A are as follows: 

 
  Your Deductible Amount  

 
Our Maximum Dollar 

Limit of Liability 
Covered Risk 14:  1.00% of Policy Amount 

or 
$ 2,500.00 
   (whichever is less) 

 $ 10,000.00 

 
Covered Risk 15: 

 
 

 
1.00% of Policy Amount 

or 
$ 5,000.00 
   (whichever is less) 

 
 

 
$ 25,000.00 

 
Covered Risk 16: 

 
 

 
1.00% of Policy Amount 

or 
$ 5,000.00 
   (whichever is less) 

 
 

 
$ 25,000.00 

 
Covered Risk 18: 

 
 

 
1.00% of Policy Amount 

or 
$ 2,500.00 
   (whichever is less) 

 
 

 
$ 5,000.00 
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CLTA HOMEOWNER'S POLICY OF TITLE INSURANCE (02-03-10) 
ALTA HOMEOWNER'S POLICY OF TITLE INSURANCE (02-03-10) 

EXCLUSIONS 
 

 
In addition to the Exceptions in Schedule B, You are not insured against loss, costs, attorneys' fees, and expenses resulting from:  
  
1.  Governmental police power, and the existence or violation of those portions of any law or government regulation concerning:  

  
a. building;  
b. zoning;  
c. land use;      
d. improvements on the Land;  
e. land division; and  
f. environmental protection.  

This Exclusion does not limit the coverage described in Covered Risk 8.a., 14, 15, 16, 18, 19, 20, 23 or 27.  

2.  The failure of Your existing structures, or any part of them, to be constructed in accordance with applicable building codes.  This Exclusion does not limit the coverage described in 
Covered Risk 14 or 15.  

3. The right to take the Land by condemning it.  This Exclusion does not limit the coverage described in Covered Risk 17.  

4.  Risks:  

a. that are created, allowed, or agreed to by You, whether or not they are recorded in the Public Records;  
b. that are Known to You at the Policy Date, but not to Us, unless they are recorded in the Public Records at the Policy Date;  
c. that result in no loss to You; or  
d. that first occur after the Policy Date - this does not limit the coverage described in Covered Risk 7, 8.e., 25, 26, 27 or 28.  

5. Failure to pay value for Your Title.    

6. Lack of a right:  

a. to any land outside the area specifically described and referred to in paragraph 3 of Schedule A; and  
b. in streets, alleys, or waterways that touch the Land.  

This Exclusion does not limit the coverage described in Covered Risk 11 or 21. 
 
7.  The transfer of the Title to You is invalid as a preferential transfer or as a fraudulent transfer or    conveyance under federal bankruptcy, state insolvency, or similar creditors’ rights laws. 
 
 

LIMITATIONS ON COVERED RISKS 
 
Your insurance for the following Covered Risks is limited on the Owner’s Coverage Statement as follows: 
 

• For Covered Risk 16, 18, 19 and 21 Your Deductible Amount and Our Maximum Dollar Limit of Liability shown in Schedule A. 
 
The deductible amounts and maximum dollar limits shown on Schedule A are as follows: 
 
Your Deductible Amount                                                                       Our Maximum Dollar Limit of Liability 
  
Covered Risk 16: 1.00% of Policy Amount Shown in Schedule A $ 10,000.00 
 or 
 $ 2,500.00 

(whichever is less) 
  
Covered Risk 18: 1.00% of Policy Amount Shown in Schedule A $ 25,000.00 
 or 
 $ 5,000.00 

(whichever is less) 
  
Covered Risk 19: 1.00% of Policy Amount Shown in Schedule A $ 25,000.00 
 or 
 $ 5,000.00 

(whichever is less)  
  
Covered Risk 21: 1.00% of Policy Amount Shown in Schedule A $ 5,000.00 
 or 
 $ 2,500.00 

(whichever is less)  
 

 
 

ALTA EXPANDED COVERAGE RESIDENTIAL LOAN POLICY (10/13/01) 
EXCLUSIONS FROM COVERAGE 

 
 
The following matters are expressly excluded from the coverage of this policy and the 
Company will not pay loss or damage, costs, attorneys’ fees or expenses which arise by 
reason of: 
1. (a) Any law, ordinance or governmental regulation (including but not limited to 

zoning laws, ordinances, or regulations) restricting, regulating, prohibiting or 
relating to (i) the occupancy, use, or enjoyment of the Land; (ii) the character, 
dimensions or location of any improvements now or hereafter erected on the Land; 
(iii) a separation in ownership or a change in the dimensions or areas of the Land or 
any parcel of which the Land is or was a part; or (iv) environmental protection, or 
the effect of any violation of these laws, ordinances or governmental regulations, 
except to the extent that a notice of the enforcement thereof or a notice of a defect, 
lien or encumbrance resulting from a violation or alleged violation affecting the 
Land has been recorded in the Public Records at Date of Policy. This exclusion does 
not limit the coverage provided under Covered Risks 12, 13, 14, and 16 of this 
policy. 
(b) Any governmental police power not excluded by (a) above, except to the extent 
that a notice of the exercise thereof or a notice of a defect, lien or encumbrance 
resulting from a violation or alleged violation affecting the Land has been recorded 
in the Public Records at Date of Policy. This exclusion does not limit the coverage 
provided under Covered Risks 12, 13, 14, and 16 of this policy. 

2. Rights of eminent domain unless notice of the exercise thereof has been recorded in 
the Public Records at Date of Policy, but not excluding from coverage any taking 
which has occurred prior to Date of Policy which would be binding on the rights of a 
purchaser for value without Knowledge. 

3. Defects, liens, encumbrances, adverse claims or other matters: 
(a) created, suffered, assumed or agreed to by the Insured Claimant; 
(b) not Known to the Company, not recorded in the Public Records at Date of 
Policy, but Known to the Insured Claimant and not disclosed in writing to the 
Company by the Insured Claimant prior to the date the Insured Claimant became an 
Insured under this policy; 
(c) resulting in no loss damage to the Insured Claimant; 
(d) attaching or created subsequent to Date of Policy (this paragraph does not limit 
the coverage provided under Covered Risks 8, 16, 18, 19, 20, 21, 22, 23, 24, 25 and 
26); or 
(e) resulting in loss or damage which would not have been sustained if the Insured 
Claimant had paid value for the Insured Mortgage. 

4. Unenforceability of the lien of the Insured Mortgage because of the inability or 
failure of the Insured at Date of Policy, or the inability or failure of any subsequent 
owner of the indebtedness, to comply with applicable doing business laws of the 
state in which the Land is situated. 
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5. Invalidity or unenforceability of the lien of the Insured Mortgage, or claim thereof, 
which arises out of the transaction evidenced by the Insured Mortgage and is based 
upon usury, except as provided in Covered Risk 27, or any consumer credit 
protection or truth in lending law. 

6. Real property taxes or assessments of any governmental authority which become a 
lien on the Land subsequent to Date of Policy. This exclusion does not limit the 
coverage provided under Covered Risks 7, 8(e) and 26. 

7. Any claim of invalidity, unenforceability or lack of priority of the lien of the Insured 
Mortgage as to advances or modifications made after the Insured has Knowledge 
that the vestee shown in Schedule A is no longer the owner of the estate or interest 
covered by this policy. This exclusion does not limit the coverage provided in 
Covered Risk 8. 

8. Lack of priority of the lien of the Insured Mortgage as to each and every advance 
made after Date of Policy, and all interest charged thereon, over liens, encumbrances 
and other matters affecting the title, the existence of which are Known to the 
Insured at: 
(a) The time of the advance; or 
(b) The time a modification is made to the terms of the Insured Mortgage which 
changes the rate of interest charged, if the rate of interest is greater as a result of the 
modification than it would have been before the modification. This exclusion does 
not limit the coverage provided in Covered Risk 8. 

9. The failure of the residential structure, or any portion thereof to have been 
constructed before, on or after Date of Policy in accordance with applicable building 
codes. This exclusion does not apply to violations of building codes if notice of the 
violation appears in the Public Records at Date of Policy. 

 
 

ALTA EXPANDED COVERAGE RESIDENTIAL LOAN POLICY (07/26/10) 
 

EXCLUSIONS FROM COVERAGE  
  
The following matters are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs, attorneys’ fees or expenses which arise by reason of:  
  
1. (a) Any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) restricting, regulating, prohibiting, or relating to  

(i) the occupancy, use, or enjoyment of the Land;    

(ii) the character, dimensions, or location of any improvement erected on the Land;    

(iii) the subdivision of land; or    

(iv) environmental protection;     

or the effect of any violation of these laws, ordinances, or governmental regulations.  This Exclusion 1(a) does not modify or limit the coverage provided under Covered Risk 5, 6, 
13(c), 13(d), 14 or 16.    

(b) Any governmental police power.  This Exclusion 1(b) does not modify or limit the coverage provided under Covered Risk 5, 6, 13(c), 13(d), 14 or 16. 

2. Rights of eminent domain. This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8.   

3. Defects, liens, encumbrances, adverse claims, or other matters  

(a) created, suffered, assumed, or agreed to by the Insured Claimant;    

(b) not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not disclosed in writing to the Company by the Insured 
Claimant prior to the date the Insured Claimant became an Insured under this policy;    

(c) resulting in no loss or damage to the Insured Claimant;    

(d) attaching or created subsequent to Date of Policy (however, this does not modify or limit the coverage provided under Covered Risk 11, 16, 17, 18, 19, 20, 21, 22, 23, 24, 27 or 
28); or    

(e) resulting in loss or damage that would not have been sustained if the Insured Claimant had paid value for the Insured Mortgage.    

4. Unenforceability of the lien of the Insured Mortgage because of the inability or failure of an Insured to comply with applicable doing-business laws of the state where the Land is 
situated.   

5. Invalidity or unenforceability in whole or in part of the lien of the Insured Mortgage that arises out of the transaction evidenced by the Insured Mortgage and is based upon usury, or any 
consumer credit protection or truth-in-lending law.  This Exclusion does not modify or limit the coverage provided in Covered Risk 26.    

6. Any claim of invalidity, unenforceability or lack of priority of the lien of the Insured Mortgage as to Advances or modifications made after the Insured has Knowledge that the vestee 
shown in Schedule A is no longer the owner of the estate or interest covered by this policy. This Exclusion does not modify or limit the coverage provided in Covered Risk 11.  

7. Any lien on the Title for real estate taxes or assessments imposed by governmental authority and created or attaching subsequent to Date of Policy. This Exclusion does not modify or 
limit the coverage provided in Covered Risk 11(b) or 25.  

8.  The failure of the residential structure, or any portion of it, to have been constructed before, on or after Date of Policy in accordance with applicable building codes.  This Exclusion does 
not modify or limit the coverage provided in Covered Risk 5 or 6. 

9. Any claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors’ rights laws, that the transaction creating the lien of the Insured Mortgage, is 

(a) a fraudulent conveyance or fraudulent transfer, or 

(b) a preferential transfer for any reason not stated in Covered Risk 27(b) of this policy. 
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NOTICE 
 
You may be entitled to receive a $20.00 discount on escrow services if you purchased, sold or refinanced 
residential property in California between May 19, 1995 and November 1, 2002. If you had more than one 
qualifying transaction, you may be entitled to multiple discounts. 
 
If your previous transaction involved the same property that is the subject of your current transaction, you 
do not have to do anything; the Company will provide the discount, provided you are paying for escrow 
or title services in this transaction. 
 
If your previous transaction involved property different from the property that is subject of your current 
transaction, you must - prior to the close of the current transaction - inform the Company of the earlier 
transaction, provide the address of the property involved in the previous transaction, and the date or 
approximate date that the escrow closed to be eligible for the discount. 
 
Unless you inform the Company of the prior transaction on property that is not the subject of this 
transaction, the Company has no obligation to conduct an investigation to determine if you qualify for a 
discount. If you provide the Company information concerning a prior transaction, the Company is 
required to determine if you qualify for a discount which is subject to other terms and conditions. 
 

 

Attachment No. 7



 

CA Discount Notice CT (9-17-09) 
Page 20 

Notice of Available Discounts 
 

Pursuant to Section 2355.3 in Title 10 of the California Code of Regulations Fidelity National Financial, Inc. and 
its subsidiaries (“FNF”) must deliver a notice of each discount available under our current rate filing along with 
the delivery of escrow instructions, a preliminary report or commitment. Please be aware that the provision of 
this notice does not constitute a waiver of the consumer’s right to be charged the filed rate. As such, your 
transaction may not qualify for the below discounts.  
 
You are encouraged to discuss the applicability of one or more of the below discounts with a Company 
representative. These discounts are generally described below; consult the rate manual for a full description of 
the terms, conditions and requirements for such discount. These discounts only apply to transactions involving 
services rendered by the FNF Family of Companies.  This notice only applies to transactions involving property 
improved with a one-to-four family residential dwelling.   
 
Not all discounts are offered by every FNF Company.  The discount will only be applicable to the FNF Company 
as indicated by the named discount. 
 
FNF Underwritten Title Companies FNF Underwriters 
CTC – Chicago Title Company CTIC – Chicago Title Insurance Co. 
 
 
Available Discounts 
 
CREDIT FOR PRELIMINARY TITLE REPORTS AND/OR COMMITMENTS ON 
SUBSEQUENT POLICIES  
Where no major change in the title has occurred since the issuance of the original report or commitment, the 
order may be reopened within 12 - 36 months and all or a portion of the charge previously paid for the report 
or commitment may be credited on a subsequent policy charge within the following time period from the date of 
the report. 
 
FEE REDUCTION SETTLEMENT PROGRAM  
Eligible customers shall receive a $20.00 reduction in their title and/or escrow fees charged by the Company for 
each eligible transaction in accordance with the terms of the Final Judgments entered in The People of the State 
of California. 
 
DISASTER LOANS  
The charge for a Lender's Policy (Standard or Extended coverage) covering the financing or refinancing by an 
owner of record, within 24 months of the date of a declaration of a disaster area by the government of the 
United States or the State of California on any land located in said area, which was partially or totally destroyed 
in the disaster, will be 50% of the appropriate title insurance rate. 
 
CHURCHES OR CHARITABLE NON-PROFIT ORGANIZATIONS  
On properties used as a church or for charitable purposes within the scope of the normal activities of such 
entities, provided said charge is normally the church’s obligation the charge for an owner’s policy shall be 50% 
to 70% of the appropriate title insurance rate, depending on the type of coverage selected.  The charge for a 
lender’s policy shall be 32% to 50% of the appropriate title insurance rate, depending on the type of coverage 
selected. 
 
SHORT TERM RATE  
The Short Term Rate is a reduction of the charges shown in the Insurance Tables which is allowable only when 
the current order is placed within 60 months from the date of issuance of a prior CLTA or ALTA Form of Policy of 
any qualified title insurer and provided further that the grantor, borrower, lender, lessor or assignor is insured 
by or under the terms of a prior policy, or is the vested owner of the interest insured by said policy. The short 
term rate is 64% to 92% of the appropriate title insurance rate depending on the type of coverage selected. 
 
EMPLOYEE RATE  
No charge shall be made to employees (including employees on approved retirement) of the Company or its 
underwritten, subsidiary or affiliated title companies for policies or escrow services in connection with financing, 
refinancing, sale or purchase of the employees' bona fide home property. Waiver of such charges is authorized 
only in connection with those costs which the employee would be obligated to pay, by established custom, as a 
party to the transaction. 
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SUPPLEMENTAL REPORT 

 
 
September 23, 2013 
 
 
Attn:  Greg Wade 
Company: City of Imperial Beach  
Address: 825 Imperial Beach Blvd. 
 Imperial Beach, CA 91932 
 
 
Your No.: 735, 759, 761-775 & 827 Palm Avenue, Imperial Beach, CA 
 
Order No.: 12201261-996-U50 
 
Date as of:  September 5, 2013 
 
The above numbered report (including any supplements or amendments thereto) is hereby modified 
and/or supplemented to reflect the following additional items: 
 
Exception No. 19 of said preliminary report is hereby deleted in its entirety. 
 
 
Sincerely,  
 

Ken Cyr 
 
Tom Votel / Ken Cyr 
Senior Title Officers 
Builders Services Division 
Direct: (619) 521-3553 & (619) 521-3555 
Fax: (619) 521-3608 
 
Email:  votelt@ctt.com  & ken.cyr@ctt.com   
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OPTION AGREEMENT AND JOINT ESCROW INSTRUCTIONS 
FOR PURCHASE OF “PROPERTY 2” 

 
 
To: ___________________________   Escrow No.:  ________ 
 ___________________________   (“Escrow”) 
 (“Escrow Holder” and “Title Company”) 
 ___________________________ 
 ___________, California ______ 
 Attn.:  ___________, Escrow Officer 
 Telephone: (____) _____-_______ 
 Facsimile:  (____) _____-_______ 

  This Option Agreement and Joint Escrow Instructions (“Option Agreement”), dated for 
reference purposes ________________________, 20__, is made by and between SUDBERRY-
PALM AVENUE, LLC, a California limited liability company (“Purchaser”), and IMPERIAL 
BEACH REDEVELOPMENT AGENCY SUCCESSOR AGENCY (“Successor Agency” or 
“Optionee”), each a “Party” and collectively, the “Parties” to this Option Agreement. 

R E C I T A L S 

  A.  This Option Agreement is entered into pursuant to that certain Purchase and Sale 
Agreement dated as of ________________________, 201___, (“Purchase Agreement”).  The 
Purchase Agreement provides for the redevelopment of certain real property described in the 
Purchase Agreement as the “Site” with commercial and retail buildings, landscaping, parking 
and related improvements (“Project”), as more specifically described in the Purchase Agreement. 
The term “Purchase Agreement” as used herein shall mean, refer to and include the Purchase 
Agreement, as well as any riders, exhibits, addenda, implementation agreements, amendments 
and attachments thereto (which are hereby incorporated herein by this reference) or other 
documents expressly incorporated by reference in the Purchase Agreement. Any capitalized term 
not otherwise defined herein shall have the meaning ascribed to such term in the Purchase 
Agreement. 

 B. In accordance with the Purchase Agreement, the Successor Agency has conveyed 
to Purchaser title to Site, consisting of two properties, described in the Purchase Agreement and 
referred to as “Property 1” and “Property 2”.   The legal description of “Property 2” is set forth in 
the Legal Description attached to this Option Agreement as Exhibit “A” and incorporated herein 
by this reference. 

C. Subject to the terms and conditions of this Option Agreement, and in accordance 
with the Purchase Agreement, the Successor Agency desires to acquire an option to purchase fee 
title in Property 2 from Purchaser and Purchaser desires to grant to Successor Agency an option 
to purchase fee title in Property 2 from Purchaser. 
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NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the Parties agree as follows: 

TERMS AND CONDITIONS 

  1. Grant and Basic Terms of Option.  

1.1 Subject to the terms and conditions of this Option Agreement, Successor 
Agency shall have the option (“Option”) to purchase fee title to Property 2 more particularly 
described on Exhibit “A,” attached hereto and incorporated herein by this reference, together 
with all of Purchaser’s right, title and interest in and to all Improvements, easements, 
appurtenances, and other intangible property of Purchaser to said land (collectively herein, 
“Property 2”).  

1.2 The Option shall commence upon the Close of Escrow (as defined in the 
Purchase Agreement) conveying title to the Site to Purchaser, and end at 5:00 p.m. 
on_________________, 201_____ (i.e., the date that is 48 months after the Close of Escrow (as 
defined in the Purchase Agreement) conveying title to the Site to Purchaser), unless such date is 
not a Business Day, in which case the Option shall expire at 5:00 p.m. on the next succeeding 
Business Day, subject to a day-for-day extension for any extension of the Phase 2 Closing Date 
in accordance with the Purchase Agreement including due to Force Majeure delay as provided 
in Section 602 of the Purchase Agreement (the “Option Term”) (for example purposes only, if 
the Phase 2 Closing Date is extended by 6 months to 48 months after the Effective Date, then 
the Option Term would likewise be extended by 6 months to the date that is 54 months after the 
Close of Escrow (as defined in the Purchase Agreement) conveying title to the Site to 
Purchaser).   

1.3 The exercise of the Option shall be subject to the Conditions Precedent to 
Right of Option, below.   

1.4 The consideration for the Option shall be the sum of ONE DOLLAR AND 
NO CENTS ($1.00) (“Option Price”) as and for the full and complete option purchase price for 
Property 2.   

1.5 The Option shall be exercised in accordance with the procedures set forth 
in this Option Agreement, a memorandum of which has been recorded in the official records on 
_______________, 201_, as Instrument No. _______________of the County Recorder of the 
County of San Diego, California (which date and instrument number shall be inserted following 
the recordation of such Memorandum). 
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 2. Exercise of  Option 

2.1  Notice of Exercise. Upon the occurrence of either event described in 
Section 2.2 of this Option Agreement, below, not later than the expiration of the Option Term 
described in Section 1.2 of this Option Agreement, above, Successor Agency shall have the right 
to exercise the Option, by delivering written notice (the “Option Notice”) to Purchaser, or its 
successor or assignee, and to any Permitted Lender whose security instrument encumbers any of 
Property 1,  stating that Successor Agency elects to purchase Property 2 upon the terms and 
conditions set forth in this Option Agreement. For purposes of this Option Agreement, if 
Successor Agency delivers such Option Notice, Successor Agency may be referred to as the 
“Optionee”.  The Successor Agency Executive Director is hereby authorized to exercise the 
Option on behalf of the Successor Agency without any further approval by the Successor Agency 
Board. 

    2.2 Conditions Precedent to Right of Option. The right to exercise the Option 
shall be conditioned upon the occurrence of either of the following events: 

  (i) A default by Purchaser under the terms of the Purchase Agreement 
that is not cured within the time provided in the Purchase Agreement, if any, including, but not 
limited to, any of the events of default described in Sections 510.b. or 510.c. of the Purchase 
Agreement, at any time after Purchaser takes title to the Site under the Purchase Agreement but 
before the occurrence of the “Phase 2 Closing” (as defined in the Purchase Agreement); and 

(ii)  The failure of the “Phase 2 Closing” (as defined in the Purchase 
Agreement) to occur by the Phase 2 Closing Date (as defined in the Purchase Agreement), 
subject to any extensions of the Phase 2 Closing Date in accordance with the terms of the 
Purchase Agreement, and subject to Force Majeure delay as provided in Section 602 of the 
Purchase Agreement. 

2.3 Termination of Option. This Option Agreement shall terminate and be of 
no further force or effect upon the final day of the Option Term or upon the earlier occurrence of 
the Phase 2 Closing.  Unless the Option has been exercised, upon the final day of the Option 
Term or upon the earlier occurrence of the Phase 2 Closing, Successor Agency shall execute and 
deposit into escrow for recording the Instrument Terminating Option substantially in the form 
attached to this Option Agreement as Exhibit “D” which is incorporated herein by this reference. 

 2.4  Opening of Escrow.  Subject to Sections 2.1 and 2.2, above, the Optionee 
shall deliver to Escrow Holder a fully-executed copy of this Option Agreement within five (5) 
business days after the Option Notice Date (as defined below).  As used in this Option 
Agreement, the term “Option Notice Date” shall mean the date on which Optionee shall have 
delivered the Option Notice to Purchaser, or its successor or assignee, and to any Permitted 
Lender whose security instrument encumbers any of Property 1, in accordance with this Option 
Agreement. When the fully-executed copy of this Option Agreement is delivered to Escrow 
Holder, as provided above, Escrow shall be deemed opened (“Opening of Escrow”).  Escrow 
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Holder shall immediately notify Successor Agency and Purchaser, in writing, of the date of 
Opening of Escrow.   

  3. Condition of Property.  

3.1. Physical Conditions. The Parties to this Option Agreement acknowledge that 
during the Option Term Purchaser shall, in accordance with all of the terms and conditions of the 
Purchase Agreement, have the right and intends to construct and install Horizontal 
Improvements on the Site, consisting of public improvements and utilities required to be 
constructed or installed on or in connection with the anticipated development of the Site, as well 
as to conduct construction activities consistent with site preparation and preparation of building 
pads in anticipation of construction of Vertical Improvements, as provided in the Scope of 
Development, Approved Plans and Entitlements for the Project, not including the Vertical 
Improvement (the “Approved Work”). At all times during the Option Term, Purchaser shall 
maintain Property 2 or cause Property 2 to be maintained in a safe, neat and orderly condition 
and in accordance with industry health and safety standards for construction sites (the “Required 
Site Conditions”). At any time after delivery of an Option Notice, Optionee, without cost or 
expense to Purchaser, shall have the right to perform such investigation of the physical condition 
of Property 2 and the Improvements, as Optionee shall deem necessary. Upon notice from the 
Optionee, Purchaser shall promptly, without cost to the Optionee, take such actions as may be 
necessary to restore Property 2 to the Required Site Conditions, to the reasonable satisfaction of 
the Optionee.   Any and all costs, fees and expenses to restore Property 2 to the Required Site 
Conditions to the reasonable satisfaction of the Optionee shall be the responsibility of Purchaser 
and shall be paid by Purchaser prior to conveyance of Property 2 to the Optionee pursuant to this 
Option Agreement.   

3.2 Environmental Conditions. Reference is hereby made to that certain 
Environmental Indemnity dated ________________, 201_____, in the form attached to the 
Purchase Agreement as Attachment No. 10 (the “Environmental Indemnity”), which was 
executed by Purchaser for the benefit of City of Imperial Beach (“City”) and Successor Agency. 
Purchaser shall comply with the Environmental Indemnity, and indemnify, defend and hold 
harmless City and Successor Agency, and their respective elected officials, members, officers, 
agents, employees, contractors and consultants, in accordance with the Environmental 
Indemnity.  

3.3  Condition of Title.  Unless and until this Option Agreement is 
terminated or expires as provided in Section 2.3 above, Purchaser shall have no right to 
encumber Property 2 with any deed of trust, mortgage, easement, lease, or other encumbrance 
against title to Property 2 or record any instrument against title to Property 2.  At any time after 
delivery of an Option Notice, the Optionee shall have the right to obtain a Title Policy (either 
CLTA or ALTA, at Optionee’s option, including any endorsements and other coverage 
reasonably requested by Optionee), in the liability amount of the fair market value of the 
Property 2, as reasonably estimated by Optionee, at the sole cost of Purchaser, insuring that fee 
simple merchantable title to Property 2 will vest in the Optionee upon the Closing Date 
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(described below), free and clear of all recorded and unrecorded possessory interests, liens, 
encumbrances, mortgages, deeds of trust, assessments, easements, leases and taxes, including, 
without limitation, any deed of trust securing a Permitted Deed of Trust, except those approved 
in writing by the Optionee; provided, however, easements or licenses necessary to facilitate the 
development of the Site in accordance with the Purchase Agreement may not be disapproved and 
Optionee shall not unreasonably withhold its approval of any other non-monetary matters 
affecting title.   Any and all costs, fees and expenses to remove or satisfy any such possessory 
interests, liens, encumbrances, mortgages, deeds of trust, assessments, easements, leases and 
taxes shall be the responsibility of Purchaser and shall be paid by Purchaser prior to conveyance 
of Property 2 to the Optionee pursuant to this Option Agreement.     

4. Closing of Escrow. 

   4.1 Closing Date.   

     4.1.1 Escrow shall close on or before 5:00 p.m. on the sixtieth (60th) day 
after the Option Notice Date (the “Closing Date”). So long as the Option Notice is duly and 
properly delivered prior to the expiration of the Option Term, the Closing Date may occur either 
before or after the expiration of the Option Term.   

    4.1.2 The terms “Close of Escrow” and/or “Closing” are used in this 
Option Agreement to mean the time and date (which shall be as provided in Section 4.1.1) on 
which the Grant Deed (as defined in Section 4.3.1) is filed for recording by Escrow Holder in the 
Office of the San Diego County Recorder. 

   4.2 Deposits to be Made by Successor Agency.  At or before 5:00 p.m. on the 
last business day immediately before the Close of Escrow, Optionee shall deliver to Escrow 
Holder: 

    4.2.1 Immediately available funds in a total amount equal to the Option 
Price and any other sums payable by Optionee hereunder. 

  4.2.2 Any additional funds and/or instruments, properly executed and 
acknowledged by Optionee, as appropriate, as may be necessary to comply with this Option 
Agreement. 

     4.3 Deposits to be Made by Purchaser.  At or before 5:00 p.m. on the last 
business day immediately before the Close of Escrow, Purchaser shall deliver to Escrow Holder: 

          4.3.1 A grant deed conveying fee title to the Property, properly executed 
and acknowledged by Purchaser in the form attached to this Option Agreement as Exhibit “B”; 

4.3.2 A Certification of Non-Foreign Status certifying, pursuant to 
Internal Revenue Code Section 1445, that Purchaser is not a foreign corporation, foreign 
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partnership, foreign trust or foreign estate (as those terms are defined in the Internal Revenue 
Code and Income Tax Regulations), along with California Form 593-C. 

     4.3.3 Any additional instruments, signed and properly acknowledged by 
Purchaser if appropriate, as may be necessary to Close Escrow and comply with this Option 
Agreement. 

   4.3.4 Any additional funds as may be necessary to comply with this 
Option Agreement. 

  4.4 Possession.  Exclusive possession of Property 2 shall be given to the 
Optionee at the Close of Escrow. 

5. Title Policy. 

    5.1 At Close of Escrow, Title Company shall issue to Optionee the title policy 
described in Section 3.3 above (the “Title Policy”), with liability in the amount of the fair market 
value of Property 2 (as determined by the Successor Agency Executive Director) and insuring 
fee title is vested in the Optionee in accordance with this Option Agreement. 

6. Specific Performance.  If Purchaser defaults hereunder, the Successor Agency, at 
its option, may commence an action for specific performance of the terms of this Option 
Agreement pertaining to such default. 

  7. Successor Agency’s Representations and Warranties.  Successor Agency hereby 
represents and warrants to Purchaser as follows, which representations and warranties are true in 
all material respects as of the date hereof and such representations and warranties shall be true on 
the Close of Escrow: 

   7.1 Authority.  Successor Agency has the legal power, right and authority to 
enter into this Option Agreement and to consummate the transactions contemplated hereby.  The 
individual executing this Option Agreement on behalf of Successor Agency has the legal power, 
right and actual authority to bind the Successor Agency to the terms and conditions of this 
Option Agreement. 

   7.2 Requisite Action.  As of the date hereof, all requisite action has been taken 
by the Successor Agency in connection with the entering into of this Option Agreement and the 
consummation of the transactions contemplated hereby. 

7.3 Validity.  This Option Agreement and all documents required hereby to be 
executed by the Successor Agency are and shall be valid, legally binding obligations of and 
enforceable against the Successor Agency in accordance with their terms, subject to principles of 
equity and laws affecting creditors’ rights generally. 
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8. Purchaser’s Representations and Warranties.  Purchaser hereby agrees and 
represents and warrants to Successor Agency as follows, which representations and warranties 
are true in all respects as of the date hereof and shall be true on the Close of Escrow: 

    8.1 Authority.  Purchaser has the legal power, right and authority to own 
property and to enter into this Option Agreement and the documents referenced herein, and to 
consummate the transactions contemplated hereby.  The individuals executing this Option 
Agreement and the documents referenced herein on behalf of Purchaser have the legal power, 
right and actual authority to bind Purchaser to the terms and conditions hereof and thereof. 

   8.2 Requisite Action.  As of the date hereof, all requisite action (corporate, 
partnership or otherwise) has been taken by Purchaser in connection with the entering into of this 
Option Agreement and the documents referenced herein, and the consummation of the 
transactions contemplated hereby.  

   8.3 Validity.  This Option Agreement and all documents required hereby to be 
executed by Purchaser are and shall be valid, legally binding obligations of and enforceable 
against Purchaser in accordance with their terms, subject to principles of equity and laws 
affecting creditors’ rights generally. 

9. Brokerage Commissions.  Purchaser hereby represents and warrants to Successor 
Agency that Purchaser has made no statement or representation to, nor entered into any 
agreement with, any broker, salesman or finder in connection with the transactions contemplated 
by this Option Agreement.  Successor Agency hereby represents and warrants to Purchaser that 
Successor Agency has made no statement or representation to, nor entered into any agreement 
with, any broker, salesman or finder in connection with the transactions contemplated by this 
Option Agreement. Each Party agrees to indemnify, defend, protect and hold the other harmless 
from and against any claim, loss, damage, cost or liability for any broker’s commission or 
salesman’s or finder’s fee asserted as a result of its own act or omission in connection with this 
transaction.   

  10. General Provisions. 

   10.1 Assignment.  This Option Agreement and the obligations of the Purchaser 
hereunder shall be binding upon Purchaser and its successors and assignees as to Property 2, and 
shall inure to the benefit of Successor Agency and its representatives, successors and assigns, 
whether such succession or assignment is voluntary, involuntary, by force of law or otherwise.  
Successor Agency shall have the right to assign this Option Agreement or any interest or right 
under this Option Agreement or under the Escrow or to appoint a nominee to act as Optionee 
under this Option Agreement. Successor Agency shall have the right to assign this Option 
Agreement and its rights, duties and obligations hereunder in its sole and absolute discretion so 
long as the assignee shall be bound by the terms and conditions of this Agreement. 
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   10.2 Attorneys’ Fees.  In any action between the Parties arising out of this 
Option Agreement or the Escrow, or in connection with Property 2, the prevailing party in the 
action shall be entitled, in addition to damages, injunctive relief or other relief, to its reasonable 
costs and expenses, including, without limitation, costs and reasonable attorneys’ fees fixed by 
the court. 

   10.3 Approval and Notices.  Any notice, demand, approval, consent or other 
communication required or desired to be given under this Option Agreement in writing may be 
given by personal service, fax (with a hard copy to follow immediately), recognized overnight air 
courier or by certified mail and shall be directed to the party involved at the address indicated 
below: 

 
If to Purchaser: Sudberry-Palm LLC 

c/o Sudberry Properties 
5465 Morehouse Drive, Suite 260 
San Diego, CA 92121 
Attn: Estean H. Lenyoun 
Tel: (858) 546-3000 
Fax: (858) 546-3009  
 

With a copy to: gis@smcdslaw.com 
 
If to Successor Agency: Imperial Beach Redevelopment Agency Successor Agency 

825 Imperial Beach Boulevard  
Imperial Beach, CA 91932 
Attn: City Manager 
Tel: 619-423-0314 
Fax: 619-628-1395 

 
With a copy to: McDougal, Love, Eckis, Boehmer & Foley 
   8100 La Mesa Boulevard, Suite 200 
   La Mesa, CA 91942 
   Attn: Jennifer Lyon 

Tel: 619-440-4444 
   Fax: 619-440-4907 
 
With a copy to: Kane, Ballmer & Berkman 

515 S. Figueroa Street, Suite 1850 
Los Angeles, California 90071 
Attn: Kendall D. Berkey 
Tel: 213-617-0480 
Fax: 213-625-0931 
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Any notice, demand, approval, consent or other communication given:  (a) personally shall be 
deemed to have been given upon receipt, (b) by recognized overnight air courier, freight prepaid, 
shall be deemed to have been given on the next business day, (c) by certified mail shall be 
deemed to have been given on the third business day after it was deposited in the U.S. mail, 
certified and postage prepaid.  Notices shall be deemed to have been validly given if given by 
either Successor Agency’s or Purchaser’s respective counsel in the manner set forth above.  In 
any case, in order for such notice, demand, approval, consent or other communication to be 
given, the same shall be addressed to the party to be served at said address or at such other 
address of which that party may have given notice under the provisions of this Section. 

     10.4 General Escrow Provisions.  Purchaser and Successor Agency agree that 
this Option Agreement shall also constitute instructions to Escrow Holder.  In addition, the 
parties agree to execute and deliver to Escrow Holder, such reasonable and customary escrow 
instructions in the usual form of Escrow Holder for the purpose of consummating the transaction 
contemplated by this Option Agreement; provided, however, that any standard extension 
provisions in such escrow instructions shall not apply, and in the event of any conflict or 
inconsistency between the provisions of such escrow instructions and the provisions of this 
Option Agreement, the provisions of this Option Agreement shall control.  Escrow Holder shall 
perform all customary functions of an escrow holder to consummate this transaction, including, 
among other duties, calculation of the prorations and closing costs required by this Option 
Agreement, as well as serving as depository for all funds, instruments and documents needed for 
the Close of Escrow.  If the requirements relating to the duties or obligations of Escrow Holder 
are unacceptable to Escrow Holder, or if Escrow Holder requires additional instructions, the 
parties agree to make any deletions, substitutions and additions, as counsel for Successor Agency 
and Purchaser shall mutually approve, and which do not materially alter the terms of this Option 
Agreement.  Any supplemental instructions shall be signed only as an accommodation to Escrow 
Holder and shall not be deemed to modify or amend the rights of Successor Agency or 
Purchaser, as between Successor Agency and Purchaser, unless those signed supplemental 
instructions expressly so provide. 

    10.5 Prorations; Refundable Deposits.  Property taxes and assessments on the 
Property, and any rents, utilities and maintenance and other income and operating expenses for 
the Property, shall be paid by/to Purchaser as of Close of Escrow, based on the most current 
statements and information available to Escrow Holder.  Purchaser shall be responsible for the 
lien of supplemental taxes, if any, assessed pursuant to the provisions of Chapter 3.5 
(commencing with Section 75) of the Revenue and Taxation Code of the State of California for 
acts or events occurring on or before Close of Escrow.   

    10.6 Payment of Costs.  Purchaser shall pay all closing costs, including without 
limitation, escrow fees, recording fees, title premiums.   

   10.7 Escrow Holder Authorized to Complete Documents.  If necessary, Escrow 
Holder is authorized to insert the date Escrow closes as the date of documents conveying 
interests therein. 

Attachment No. 12



 
9th and Palm - Option v3 
9-30-13  Page 10 of 12 

 

 

    10.8 Recordation of Documents.  Upon Close of Escrow, Escrow Holder shall 
cause the Grant Deed, and any other recordable instruments to be filed for recordation in the 
Office of the San Diego County Recorder.  Escrow Holder shall supply Purchaser and Successor 
Agency with conformed copies of documents submitted for recording. 

   10.9 Delivery of Documents and Funds. Upon Close of Escrow, Escrow Holder 
shall deliver to Purchaser and to Successor Agency all documents and funds to which each is 
entitled and for whose benefit those documents and funds were delivered to Escrow Holder. 

   10.10 Performance by Escrow Holder.  Escrow Holder is to be concerned only 
with those Sections under this Option Agreement where Escrow Holder is given instructions to 
perform certain acts or with those Sections where escrow holders generally and reasonably 
would be expected to act. 

   10.11 Damage or Destruction; Condemnation.  In the event any of Property 2 is 
damaged or destroyed by any casualty or by a partial taking or condemnation under the 
provisions of applicable eminent domain law after the date hereof but prior to the Closing Date, 
Purchaser’s obligations to repair or replace any such damage or destruction shall be in 
accordance with the Purchase Agreement.   

  10.12 Interpretation.  This Option Agreement shall be construed under the laws 
of the State of California in effect at the time of the signing of this Option Agreement. Each 
Party acknowledges that it has been represented by independent counsel in connection with this 
Option Agreement and that this Option Agreement is the result of negotiations between the 
parties hereto.  Any uncertainty or ambiguity shall not be construed against Successor Agency 
because Successor Agency’s counsel, as a matter of convenience or otherwise, prepared this 
Option Agreement in its final form.   

   10.13 Titles, Captions and Sections.  Titles and captions are for convenience 
only and shall not constitute a portion of this Option Agreement.  References to Section numbers 
are to Sections as numbered in this Option Agreement unless expressly stated otherwise. 

   10.14 Gender, Etc.  As used in this Option Agreement, masculine, feminine or 
neuter gender and the singular or plural number shall each be deemed to include the others where 
and when the context so dictates.  As used in this Option Agreement, the terms “including” and 
“include” shall have their most comprehensive meanings and shall be deemed to mean 
“including, without limitation” and “include, without limitation,” respectively. 

   10.15 No Waiver.  A waiver by either party of a breach of any of the covenants, 
conditions or agreements under this Option Agreement to be performed by the other party shall 
not be construed as a waiver of any succeeding breach of the same or other covenants, 
agreements, restrictions or conditions of this Option Agreement. 
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   10.16 Modifications.  Any alteration, change or modification of or to this Option 
Agreement, in order to become effective, shall be made in writing and in each instance signed on 
behalf of each Party. 

   10.17 Severability.  If any term, provision, condition or covenant of this Option 
Agreement or its application to any party or circumstances shall be held, to any extent, invalid or 
unenforceable, the remainder of this Option Agreement, or the application of the term, provision, 
condition or covenant to persons or circumstances other than those as to whom or which it is 
held invalid or unenforceable, shall not be affected, and shall be valid and enforceable to the 
fullest extent permitted by law. 

   10.18 Merger of Prior Agreements and Understandings. This Option Agreement, 
together with the Purchase Agreement, contains the entire understanding between the Parties 
relating to the transaction contemplated by this Option Agreement.  All prior or 
contemporaneous agreements (other than those attached as exhibits to the Purchase Agreement), 
understandings, representations and statements, oral or written, are merged into this Option 
Agreement and shall be of no further force. 

   10.19 Time of Essence.  Time is expressly made of the essence with respect to 
the performance by Successor Agency and Purchaser of each and every obligation and condition 
of this Option Agreement. 

   10.20 Counterparts.  This Option Agreement may be signed in multiple 
counterparts which, when signed by all parties, shall constitute a binding Agreement.   

10.21 Exhibits Incorporated by Reference. All exhibits attached to this Option 
Agreement are incorporated into this Option Agreement by reference. 

    10.22 Computation of Time.  The time in which any act is to be done under this 
Option Agreement is computed by excluding the first day (such as the day Escrow opens), and 
including the last day, unless the last day is a holiday or Saturday or Sunday, in which case the 
time shall be extended to the next business day. 

   10.23 Further Actions.  Each party agrees to sign such other and further 
instruments and documents and take such other and further actions as may be reasonably 
necessary or proper in order to accomplish the intent of this Option Agreement. 

   10.24 Preliminary Change of Ownership Report.  Successor Agency shall be 
fully responsible for all matters in connection with the filing of a Preliminary Change of 
Ownership Report in accordance with the California Revenue and Taxation Code Section 480.3. 

   10.25 No Recordation.  Neither this Option Agreement nor any memorandum 
hereof shall be recorded or filed except for the Memorandum to be recorded pursuant to Section 
10.27. 
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   10.26 No Third Party Beneficiaries.  This Option Agreement does not create, 
and it shall not be construed as creating, any rights enforceable by any person or entity not a 
party to this Option Agreement except to the extent such person or entity is the beneficiary of 
any indemnity, waiver or release contained herein. 

   10.27 Memorandum of Option. Concurrently with the execution of this Option 
Agreement, Successor Agency and Purchaser shall execute in a form suitable for recordation a 
Memorandum of Option disclosing the grant of the Option to Successor Agency, and Successor 
Agency’s right to purchase Property 2 pursuant to this Option Agreement, such Memorandum of 
Option to be in the form of Exhibit “C,” attached hereto. 

 IN WITNESS WHEREOF, the parties have duly executed this Option Agreement on the 
date set forth next to their respective signatures below. 

 
 

SUDBERRY-PALM AVENUE LLC, 
a California limited liability company 
 
By: SUDBERRY DEVELOPMENT, INC.,  a 

California corporation, its managing member 
 

 
 

Dated:___________________ By:________________________________ 
      Colton T. Sudberry, President 
 
IMPERIAL BEACH REDEVELOPMENT AGENCY 
SUCCESSOR AGENCY  

 
Dated:___________________                  By: ____________________________________ 

Successor Agency Executive Director 
 
 
APPROVED AS TO FORM  
Successor Agency Attorney 
 
By:______________________ 
     Jennifer Lyon 
 
KANE, BALLMER & BERKMAN 
Successor Agency Special Counsel 
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By:___________________________ 
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EXHIBIT “A” 
 

LEGAL DESCRIPTION OF PROPERTY 2 

The land referred to herein is situated in the State of California, County of San Diego, and described as 
follows: 
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EXHIBIT “B” 

FORM OF GRANT DEED 
 
OFFICIAL BUSINESS  
Document entitled to free 
recording per Government Code 
Sections 6103 and 27383 
 
Imperial Beach Redevelopment 
 Agency Successor Agency 
825 Imperial Beach Boulevard 
Imperial Beach, California 91932 
Attn: City Manager 
______________________________________________________________________________

(Space Above Line for Recorder’s Use Only) 

 
GRANT DEED  

 
 FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, 
SUDBERRY-PALM AVENUE, LLC, a California limited liability company (“Grantor”), hereby 
grants to IMPERIAL BEACH REDEVELOPMENT AGENCY SUCCESSOR AGENCY 
(“Optionee”) the real property described in the document attached hereto, labeled Exhibit A and 
incorporated herein by this reference, subject to all matters of record ( “Property 2”). 
  
 This Grant Deed can be executed in one or more counterparts with all counterparts taken 
together constituting a single document. 
 

SUDBERRY-PALM AVENUE LLC, 
a California limited liability company 
 
By: SUDBERRY DEVELOPMENT, INC.,  a 

California corporation, its managing member 
 

 
 

Dated:___________________ By:________________________________ 
      Colton T. Sudberry, President 
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CERTIFICATE OF ACCEPTANCE 

Pursuant to the provisions of Government Code Section 27281, this is to certify that the 
interest in real property conveyed by the Grant Deed dated _____________, 20__, from 
Sudberry-Palm Avenue, LLC (“Grantor”) to the Imperial Beach Redevelopment Agency 
Successor Agency (“Optionee”), is hereby accepted pursuant to the authority conferred by the 
Imperial Beach Successor Agency Council on ___________, 20__ and the Optionee consents to 
recordation thereof by its duly authorized officer. 
 
  

IMPERIAL BEACH REDEVELOPMENT AGENCY 
SUCCESSOR AGENCY 

 
 
Dated:___________________                  By: _____________________________ 

Successor Agency Executive Director 
 
APPROVED AS TO FORM  
Successor Agency Attorney 
 
By:______________________ 

Jennifer Lyon 
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EXHIBIT “A” 
LEGAL DESCRIPTION TO GRANT DEED 

PROPERTY 2 

The land referred to herein is situated in the State of California, County of San Diego, and described as 
follows: 

 

. 
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STATE OF CALIFORNIA  ) 
     ) 
COUNTY OF ________  ) 

On ________________________________________ before me, (here insert name and title of 
the officer), personally appeared ______________________________, who proved to me on the 
basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing Section is true and correct. 

WITNESS my hand and official seal. 

 
Signature_______________________________________ (Seal) 

 
STATE OF CALIFORNIA  ) 
     ) 
COUNTY OF ________  ) 

On ________________________________________ before me, (here insert name and title of 
the officer), personally appeared ______________________________, who proved to me on the 
basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing Section is true and correct. 

WITNESS my hand and official seal. 

 
Signature_______________________________________ (Seal) 
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EXHIBIT “C” 
 

FORM OF MEMORANDUM OF OPTION 
 
 

 
OFFICIAL BUSINESS 
Document entitled to free recording 
per Government Code Section 6103 
 
RECORDING REQUESTED BY 
AND WHEN RECORDED MAIL TO: 
 
IMPERIAL BEACH REDEVELOPMENT 
 AGENCY SUCCESSOR AGENCY  
825 Imperial Beach Boulevard 
Imperial Beach, California 91932 
Attn: City Manager 
 
______________________________________________________________________________ 

ABOVE SPACE FOR RECORDER’S USE ONLY 
 
 

MEMORANDUM OF OPTION 
 
  THIS MEMORANDUM OF OPTION (this “Memorandum”) is made as of 
_________________________, 201______, by and between Sudberry-Palm Avenue, LLC, a 
California limited liability company (“Purchaser”), and the Imperial Beach Redevelopment 
Agency Successor Agency (“Successor Agency”).  All capitalized terms used and not otherwise 
defined in this Memorandum, but defined in the Option Agreement (as defined below), shall 
have the same meaning in this Memorandum as in the Option Agreement. 
 

RECITALS 
 

  A. Purchaser and Successor Agency have entered into that certain Option Agreement 
For Purchase of Real Property and Joint Escrow Instructions dated _____________, 201_ (the 
“Option Agreement”), pursuant to which Purchaser has granted to Successor Agency the option 
to purchase (“Option”) the real property more particularly described in Exhibit “A” attached 
hereto, together with all improvements thereon (“Property 2”). 
 
  B. Pursuant to the Option Agreement, the parties now desire to enter into this 
Memorandum to provide record notice of the Option Agreement. 
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  NOW, THEREFORE, in consideration of the foregoing and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged by the parties 
hereto, it is hereby agreed as follows: 
 

AGREEMENT 
 

  1. Option to Purchase.  Purchaser grants to Successor Agency the option to purchase 
Property 2 (“Option”) for the price and upon all of the terms and conditions set forth in the 
Option Agreement, which Option Agreement is incorporated herein by this reference. 
 
  2. Term of Option.  Subject to all of the terms and conditions contained in the 
Option Agreement, the Option may be exercised at any time after Purchaser takes title to 
Property 2 and ending upon expiration of the Option Term or upon the earlier occurrence of the 
Phase 2 Closing (as those capitalized terms are defined in the Option Agreement), upon notice to 
Purchaser, or its successor or assignee, and to any Permitted Lender whose security instrument 
encumbers any of the Site, as specified in the Option Agreement. 
 
  3. Purpose of Memorandum of Option.  This Memorandum is prepared for the 
purpose of recordation only, and in no way modifies the provisions of the Option Agreement.  In 
the event that any provisions of this Memorandum are inconsistent with provisions of the Option 
Agreement, the provisions in the Option Agreement shall prevail. 
 
  4. Governing Law.  This Memorandum shall be construed and enforced in 
accordance with the laws of the State of California. 
 
  5. Counterparts. This Memorandum may be executed by each Party on a separate 
signature page, and when the executed signature pages are combined, shall constitute one single 
instrument. 
 

IN WITNESS WHEREOF, each of the parties hereto has executed this instrument as of 
the date first above written. 

 
[SIGNATURES ON NEXT PAGE] 

 
 

[BALANCE OF THIS PAGE INTENTIONALLY EMPTY]
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SUDBERRY-PALM AVENUE LLC, 
a California limited liability company 
 
By: SUDBERRY DEVELOPMENT, INC.,  a 

California corporation, its managing member 
 

 
 

Dated:___________________ By:________________________________ 
      Colton T. Sudberry, President 
 
 
 
IMPERIAL BEACH REDEVELOPMENT AGENCY 
SUCCESSOR AGENCY  

 
Dated:___________________                  By: _____________________________ 

Successor Agency Executive Director 
 
 
APPROVED AS TO FORM  
Successor Agency Attorney 
 
 
By:______________________ 
     Jennifer Lyon 
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EXHIBIT “A” 
 

LEGAL DESCRIPTION OF PROPERTY 2 

The land referred to herein is situated in the State of California, County of San Diego, and described as 
follows: 
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STATE OF CALIFORNIA  ) 
     )ss. 
COUNTY OF SAN DIEGO  ) 
 
On _____________________ before me, _____________________________, a Notary Public, 
personally appeared ______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing Section is true and correct. 
 
WITNESS my hand and official seal. 
 
 
Signature_______________________________________ (Seal) 
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STATE OF CALIFORNIA  ) 
     )ss. 
COUNTY OF SAN DIEGO  ) 
 
On _____________________ before me, _____________________________, a Notary Public, 
personally appeared ______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing Section is true and correct. 
 
WITNESS my hand and official seal. 
 
 
Signature_______________________________________ (Seal) 

Attachment No. 12



 
 
9th and Palm – Instrument  v3 
9-30-13 1 

 

EXHIBIT “D” 
 

FORM OF INSTRUMENT TERMINATING OPTION 
 

OFFICIAL BUSINESS 
Document entitled to free recording 
per Government Code Section 6103 
 
RECORDING REQUESTED BY 
AND WHEN RECORDED MAIL TO: 
 
IMPERIAL BEACH REDEVELOPMENT 
 AGENCY SUCCESSOR AGENCY  
825 Imperial Beach Boulevard 
Imperial Beach, California 91932 
Attn: City Manager 
 
______________________________________________________________________________ 

ABOVE SPACE FOR RECORDER’S USE ONLY 
 
 

INSTRUMENT TERMINATING OPTION 
 
  THIS INSTRUMENT TERMINATING OPTION (this “Instrument”) is made as of 
___________________________, 201__, by and between Sudberry-Palm Avenue, LLC, a 
California limited liability company (“Purchaser”), and the Imperial Beach Redevelopment 
Agency Successor Agency (“Successor Agency”).  All capitalized terms used and not otherwise 
defined in this Instrument, but defined in the Option Agreement (as defined below), shall have 
the same meaning in this Instrument as in the Option Agreement. 
 

RECITALS 
 

  A. Purchaser and Successor Agency have entered into that certain Option Agreement 
For Purchase of Real Property and Joint Escrow Instructions dated _____________, 201_ (the 
“Option Agreement”), pursuant to which Purchaser has granted to Successor Agency the option 
to purchase (“Option”) the real property more particularly described in Exhibit “A” attached 
hereto, together with all improvements thereon (“Property 2”). 
 

B. Pursuant to the Option Agreement, a Memorandum of Option was executed and 
recorded against Property 2 on __________, 201__, by Instrument No. ____________ (the 
“Memorandum of Option”). 
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C. Pursuant to the Option Agreement, the Option granted to Successor Agency was 
to expire and be terminated upon the final day of the Option Term or upon the earlier occurrence 
of the Phase 2 Closing. 
 

D. The Phase 2 Closing conditions have occurred and this Instrument is being 
executed in connection with the Phase 2 Closing or the Option Term has expired, and the parties 
now desire to enter into this Instrument to release Property 2 from any rights the Successor 
Agency may have to exercise the Option and provide documentation of the termination of the 
Option Agreement. 
 
  NOW, THEREFORE, in consideration of the foregoing and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged by the parties 
hereto, it is hereby agreed as follows: 
 

AGREEMENT 
 

  1. The Option Agreement is hereby terminated and of no further force or effect.  
 
  2. The Memorandum of Option is hereby terminated and of no further force or 
effect.  
 
  3. This Instrument shall be construed and enforced in accordance with the laws of 
the State of California. 
 
  4. This Instrument may be executed by each party on a separate signature page, and 
when the executed signature pages are combined, shall constitute one single instrument. 
 

IN WITNESS WHEREOF, each of the parties hereto has executed this instrument as of 
the date first above written. 

 
IMPERIAL BEACH REDEVELOPMENT AGENCY 
SUCCESSOR AGENCY 

 
Dated:___________________                  By: _____________________________ 

Successor Agency Executive Director 
APPROVED AS TO FORM  
Successor Agency Attorney 
 
By:______________________ 
     Jennifer Lyon 
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SUDBERRY-PALM AVENUE LLC, 
a California limited liability company 
 
By: SUDBERRY DEVELOPMENT, INC.,  a 

California corporation, its managing member 
 

 
 

Dated:___________________ By:________________________________ 
      Colton T. Sudberry, President
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EXHIBIT “A” 
 

LEGAL DESCRIPTION OF PROPERTY 2 

The land referred to herein is situated in the State of California, County of San Diego, and described as 
follows: 
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STATE OF CALIFORNIA  ) 
     )ss. 
COUNTY OF SAN DIEGO  ) 
 
On _____________________ before me, _____________________________, a Notary Public, 
personally appeared ______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing Section is true and correct. 
 
WITNESS my hand and official seal. 
 
 
Signature_______________________________________ (Seal) 
 
 
 
STATE OF CALIFORNIA  ) 
     )ss. 
COUNTY OF SAN DIEGO  ) 
 
On _____________________ before me, _____________________________, a Notary Public, 
personally appeared ______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing Section is true and correct. 
 
WITNESS my hand and official seal. 
 
 
Signature_______________________________________ (Seal) 
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STATE OF CALIFORNIA  ) 
     )ss. 
COUNTY OF SAN DIEGO  ) 
 
On _____________________ before me, _____________________________, a Notary Public, 
personally appeared ______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing Section is true and correct. 
 
WITNESS my hand and official seal. 
 
 
Signature_______________________________________ (Seal) 
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OFFICIAL BUSINESS 
Document entitled to free 
recording per California Government 
Code Section 27383 
 
Recording Requested by and 
When Recorded Return to: 
 
IMPERIAL BEACH REDEVELOPMENT 
 AGENCY SUCCESSOR AGENCY 
825 Imperial Beach Boulevard  
Imperial Beach, California 91932 
Attention:  Executive Director 
______________________________________________________________________________ 

SPACE ABOVE THIS LINE FOR RECORDER’S USE 
 

RELEASE OF CONSTRUCTION COVENANTS 
 

 
 WHEREAS, the IMPERIAL BEACH REDEVELOPMENT AGENCY SUCCESSOR 
AGENCY (”Successor Agency”) has entered into a Purchase and Sale Agreement with 
SUDBERRY-PALM AVENUE, LLC, a California limited liability company (“Purchaser”), 
dated ______________________, 20____ (the “Purchase Agreement”) relating to a development 
site (the “Site’) in the City of Imperial Beach, County of San Diego, State of California described 
as set forth in Attachment No. 1 to the Purchase Agreement, for the construction on the Site of a 
commercial/retail center (the “Project”) in accordance with the terms and conditions contained in 
the Purchase Agreement. Any capitalized term not otherwise defined in this Release shall have 
the meaning set forth for such term in the Purchase Agreement; and 
 
 WHEREAS, pursuant to the Purchase Agreement and Parcel Map No. ___ recorded 
__________, 20__, (the “Parcel Map”), the Site has been subdivided into multiple parcels, 
including, but not limited to, Parcel “___” [or Parcels “___, ___ and ___” or “Property 1”, or 
“Property 2”, as applicable] described as set forth in the Legal Description attached to this 
Release as Exhibit “A” which incorporated herein by this reference (the “Released Property”); 
and 
 
 WHEREAS, pursuant to the Purchase Agreement, Purchaser was to construct or cause 
the construction of certain improvements (the “Improvements”) on the Site [or the Released 
Property]; and 
 
 WHEREAS, pursuant to Section 324 of the Purchase Agreement, upon the completion of 
the Improvements as required by the Purchase Agreement, and the request of Purchaser, 
Successor Agency is required to issue for recordation a Release of Construction Covenants (this 
“Release”) acknowledging satisfactory completion of the construction of the Improvements 
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required by the Purchase Agreement relating to the portion of the Site described in this Release, 
and releasing all other obligations in the Purchase Agreement relating to such portion of the Site; 
and 
 
 WHEREAS, Purchaser has completed the Improvements required by the Purchase 
Agreement relating to the Site [or the Released Property] as required by the Purchase 
Agreement and has requested that Successor Agency issue this Release; and 
 
 WHEREAS, Successor Agency has inspected the Site and determined that the 
construction and development required by the Purchase Agreement relating to the Site [or the 
Released Property]  have been satisfactorily completed and now desires to issue this Release 
pursuant to the terms and conditions of the Purchase Agreement. 
 
 NOW THEREFORE, it is hereby acknowledged and certified by Successor Agency that: 
 
 1. Any capitalized term not otherwise defined herein shall have the meaning 
ascribed to such term in the Purchase Agreement. 
 
 2. The construction and development of the [Improvements on the Released 
Property] or [Phase 1 Improvements] or [Phase 2 Improvements] is in substantial compliance 
with the plans, drawings and related documents referred to in the Purchase Agreement. 
 
 3. Purchaser is in full compliance with the terms of Section 324 of the Purchase 
Agreement. 
 
 4. All rights of the Successor Agency pursuant to Section 511 of the Purchase 
Agreement providing the Successor Agency the power of termination described in California 
Civil Code Section 885.010 and authorized by California Health and Safety Code Section 33438, 
to terminate and revest in the Successor Agency the estate of the property previously conveyed 
pursuant to the Purchase Agreement, and to re-enter and take possession of such property, are 
hereby extinguished and terminated, and are no longer enforceable or binding against Purchaser 
and/or successors and assigns as to the Released Property.  
 
 5. The issuance and recording of this Release shall cancel and release any rights, 
remedies or controls that the Parties would otherwise have or be entitled to exercise under the 
Purchase Agreement with respect to the Property as a result of a default in or breach of any 
provision thereof prior to Completion of the construction and development of the Improvements 
on the Released Property, and the respective rights and obligations of the Parties with reference 
to the Released Property (or any portion thereof) shall thereafter be limited to those provided by 
the terms of the Grant Deed, Agreement Containing Covenants, Public Improvement 
Disbursement Agreement, Acceptance and Maintenance Agreement for Public Improvements, 
Right of Entry Agreement, and Environmental Indemnity that survive the issuance and 
recordation of this Release and the Payment Agreement and Successor Agency Deed of Trust.  
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IN WITNESS WHEREOF, Successor Agency has executed this Release as of the date set 

opposite its signature. 
 
   
 

IMPERIAL BEACH REDEVELOPMENT AGENCY 
SUCCESSOR AGENCY 

 
 
Dated:___________________                  By: _____________________________ 

Successor Agency Executive Director 
 

 
APPROVED AS TO FORM  
Successor Agency Attorney 
 
 
By:______________________  
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STATE OF CALIFORNIA  ) 
     ) ss. 
COUNTY OF SAN DIEGO ) 
 

On _____________________ before me, _____________________________, a Notary 
Public, personally appeared ______________________________, who proved to me on the 
basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 
 
WITNESS my hand and official seal. 
 
 
Signature_______________________________________ (Seal) 
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PAYMENT AGREEMENT  
 

 This Agreement (this “Agreement”) is entered into by and between SUDBERRY-
PALM AVENUE, LLC, a California limited liability company (“Purchaser”), and the 
IMPERIAL BEACH REDEVELOPMENT AGENCY SUCCESSOR AGENCY (“Successor 
Agency”), as of ___________, 20__.  In this Agreement, each of the Purchaser and the 
Successor Agency are sometimes individually referred to as a “Party” and collectively as the 
“Parties”.  For good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the Parties hereby agree as follows: 

RECITALS 
 
 A. Successor Agency has sold to Purchaser certain real property described in Exhibit 
“A” attached hereto and incorporated herein by reference (the “Site”) upon which Purchaser has 
covenanted to develop a commercial/retail center (the “Project”).  
 
 B. In connection with the sale of the Site to Purchaser, Purchaser has previously paid 
a base purchase price equal to $213,000; and has agreed to pay the hereinafter defined 
Participation Component.  
 
 C. The Parties mutually desire to enter into this Agreement to document the 
Purchaser’s obligation to pay the Participation Component (the “Obligation”).  
 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, Successor Agency and Purchaser agree as follows:  
 

1. Payment of Participation Component. 
 

a. As additional consideration for the conveyance of the Site from Successor 
Agency to Purchaser and for the performance by Successor Agency of its obligations relating 
thereto, including, without limitation, the funding and disbursement to Purchaser of the 
Remaining Public Improvement Funds (as defined below) as and when required to be paid, 
subject to any applicable notice and cure provisions and Force Majeure Delay as defined in the 
Successor Agency Deed of Trust (which is an express condition precedent to Purchaser’s 
obligations hereunder), Purchaser agrees to pay the “Participation Component” of the Purchase 
Price to the Successor Agency.  The obligation of the Purchaser to pay the Participation 
Component shall survive any assignment, transfer, lien, mortgage, encumbrance, or refinance of 
the Site or any portion thereof or any interest therein and/or the Project or any portion thereof or 
any interest therein, and shall not be affected or reduced in any way by reason of any such 
assignment, transfer, lien, mortgage, encumbrance, or refinance; however, in no event will any 
Participation Component be payable more than once with respect to any Parcel of the Site, and 
once such Participation Component has been paid with respect to any Parcel of the Site in 
accordance with the terms and conditions of this Agreement, such Parcel of the Site shall cease 
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to be affected or encumbered hereby.   
 

b.  “Participation Component” shall mean an amount equal to one and one-half 
percent (1.5%) of the gross sales price (as defined below) from the first arm’s-length sale of each 
Parcel or Parcels of the Site (or any portion thereof) by Purchaser in any number of transactions 
which is completed within the first Fifty-Five (55) years from the Effective Date of the Purchase 
Agreement (each such transaction being referred to herein as a “Sale”), if any.  In connection 
with each such Sale, Purchaser agrees to provide to the Successor Agency documentation 
reasonably satisfactory to Successor Agency’s Executive Director regarding the total of all 
compensation payable to Purchaser for the Sale, directly or indirectly, less costs of sale payable 
by Purchaser (i.e., escrow fees, title insurance costs, recording fees and notary fees).  Such 
documentation shall include all information, data and documents necessary to calculate the 
amount of the Participation Component attributable to such Sale and to document the fact that 
such Sale is being effectuated by an arm’s-length sale, including, without limitation, a copy of 
the applicable purchase and sale agreement and all amendments or modifications thereto.  The 
amount of the Participation Component attributable to each Sale shall be subject to the 
reasonable approval of the Successor Agency Executive Director. 

 
c. For purposes of this Agreement, the term “arm’s length sale” shall mean a 

transaction in which Purchaser and the buyer act independently and have no relationship to each 
other, as reasonably determined by the Successor Agency Executive Director.  

 
d. For purposes of this Agreement, the term “gross sales price” shall mean all 

compensation payable to Purchaser for the Sale, directly or indirectly, less costs of sale payable 
by Purchaser.  

 
e. Purchaser shall pay the Participation Component concurrently with the 

close of escrow with respect to each Sale. Any portion of the Participation Component not paid 
to Successor Agency upon the close of escrow with respect to any Sale shall bear simple interest 
at the rate of ten percent (10%) per annum until paid. 

 
f. Purchaser’s obligation to pay Successor Agency the Participation 

Component of the Purchase Price shall be secured by a Deed of Trust in favor of the Successor 
Agency being recorded contemporaneously with the execution hereof (the “Successor Agency 
Deed of Trust”), which Successor Agency Deed of Trust shall be subordinated to the lien of any 
deed of trust, mortgage, encumbrance or other security instrument recorded against the Site (or 
any portion thereof) by or on behalf of the holder of a Permitted Deed of Trust, including a 
Construction Lender or Permanent Lender (each a “Permitted Lender”) if requested by the 
Permitted Lender, and which Successor Agency Deed of Trust shall be reconveyed/partially 
reconveyed as to portions of the Site upon the sale of any Parcel (or any portion thereof) of the 
Site and payment to the Successor Agency of the Participation Component relating to such 
Parcel (or any portion thereof) in accordance with the provisions of this Agreement.  The terms 
“Remaining Public Improvement Funds”, “Permitted Deed of Trust”, “Construction Lender” and 
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“Permanent Lender” shall have the meanings set forth in Exhibit “B” to that certain Agreement 
Containing Covenants Affecting Real Property entered into by and between Successor Agency 
and Purchaser and recorded against the Site on _________________, 20___, as Instrument No. 
_______________ (“Agreement Containing Covenants”).   

 
 2. Purpose of Payment Agreement.  This Agreement is prepared for the purpose of 
evidencing the obligation of the Purchaser to Successor Agency to pay the Participation 
Component. This Agreement and Purchaser’s obligation to pay the Participation Component 
shall terminate upon Successor Agency’s determination that it is unable to fund and disburse to 
Purchaser any portion of the Remaining Public Improvement Funds due to AB x1 26 and AB x1 
27 which were signed by the Governor of California on June 28, 2011, making certain changes to 
the California Community Redevelopment Law, including adding Part 1.8 (commencing with 
Section 34161) and Part 1.85 (commencing with Section 34170) (“Part 1.85”) to Division 24 of 
the California Health and Safety Code, as amended by Assembly Bill No. 1484 (Chapter 26, 
Statutes 2012) which was signed by the Governor of California on June 27, 2012 (the 
“Dissolution Act”) and/or any future or current litigation related thereto, including California 
Redevelopment Association v. Matosantos (S194861), or upon any failure by the Successor 
Agency to cause the timely funding and disbursement to Purchaser of the Remaining Public 
Improvement Funds as and when required to be paid, subject to any applicable notice and cure 
provisions and Force Majeure Delay as defined in the Successor Agency Deed of Trust. Upon 
any such determination or failure, this Agreement and the Successor Agency Deed of Trust shall 
terminate and be of no further force or effect and Successor Agency shall cause the immediate 
full release and reconveyance of the Successor Agency Deed of Trust.  
 
  3. Governing Law.  This Agreement shall be construed and enforced in accordance 
with the laws of the State of California. 
 
  4. Counterparts. This Agreement may be executed by each Party on a separate 
signature page, and when the executed signature pages are combined, shall constitute one single 
instrument  
  
 5. Where and How Payable. The Participation Component is payable at the principal 
office of the Successor Agency, 825 Imperial Beach Boulevard, Imperial Beach, California 
91932, or at such other place as the Successor Agency, or its successors and assigns hereunder, 
may inform the Purchaser in writing, in lawful money of the United States. 
 
 6. Security. This Agreement shall be secured by the Successor Agency Deed of 
Trust, which Successor Agency Deed of Trust shall be subordinate to the lien of any deed of 
trust, mortgage, encumbrance or other security instrument recorded against the Site by or on 
behalf of any Permitted Lender if requested by such Permitted Lender. The Successor Agency 
Deed of Trust shall be recorded against the Site contemporaneously with the execution and 
delivery hereof.  In addition to the provisions for reconveyance provided for above, this 
Agreement shall terminate, and the lien of the Successor Agency Deed of Trust shall be 
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reconveyed and released, as to portions of the Site upon the sale of any Parcel (or any portion 
thereof) of the Site and payment to the Successor Agency of the Participation Component 
relating to such Parcel (or any portion thereof) in accordance with the provisions of this 
Agreement.  
  
 7. Interest. Except as provided in Section 1.(e), above, the Obligation shall not bear 
interest.  
 
 8. Payments. Except as provided in Section 9, below, the Obligation under this 
Agreement shall be due and payable as provided in Section 1 of this Agreement. Any portion of 
the Obligation not paid in full on the date that is fifty-five (55) years after the Effective Date of 
the Purchase Agreement shall be deemed paid in full.  
 
 9. Due Upon Event of Acceleration. The entire unpaid principal balance of this 
Agreement and any accrued but unpaid interest shall be due and payable in full immediately 
upon the occurrence of either of the following events of acceleration:  
 
  (a) if the Site or any portion thereof or interest therein is sold, transferred, 
assigned or refinanced, in contravention of the provisions of the Agreement Containing 
Covenants ; or  
 

(b) if there is a default by the Purchaser under the terms of the Purchase 
Agreement, this Agreement, the Successor Agency Deed of Trust, or the Agreement Containing 
Covenants during a period of time when this Agreement is still in full force and effect, which is 
not cured within the respective time period provided herein and therein. 

 
Upon written request from Purchaser, Successor Agency shall provide, within 

fifteen (15) days from receipt of the written request, to Purchaser and any lender, prospective 
lender, or prospective purchaser, an estoppel certificate by which Successor Agency confirms 
whether or not any defaults then exist under the Purchase Agreement, the Successor Agency 
Deed of Trust, or this Agreement, along with such other factual matters as such recipient may 
reasonably require and which is within the knowledge of the Successor Agency.  Purchaser shall 
pay all reasonable costs and expenses of Successor Agency in providing any such estoppel 
certificate.  
 

10. Application of Payments. All payments to the Successor Agency shall be applied 
first to interest, then to reduce the principal amount owed. 

    
11. Limited Recourse.  Subject to the provisions and limitations of this Section 11, 

the Obligation under this Agreement is the non-recourse obligation of the Purchaser.  Purchaser 
and any member of Purchaser’s limited liability company shall not have any personal liability for 
the Obligation, except as provided in this Section 11. The sole recourse of Successor Agency 
shall be the exercise of its rights against the Site and any related security for the Obligation.  
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Provided, however, that the foregoing shall not (a) constitute a waiver of any Obligation 
evidenced by this Agreement or the Successor Agency Deed of Trust; (b) limit the right of the 
Successor Agency to name Purchaser as a party defendant in any action or suit for judicial 
foreclosure and sale under this Agreement and the Successor Agency Deed of Trust or any action 
or proceeding hereunder so long as no judgment in the nature of a deficiency judgment shall be 
asked for or taken against Purchaser; (c) release or impair this Agreement or the Successor 
Agency Deed of Trust; (d) prevent or in any way hinder Successor Agency from exercising, or 
constitute a defense, an affirmative defense, a counterclaim, or other basis for relief in respect of 
the exercise of, any other remedy against the mortgaged property or any other instrument 
securing the Payment Agreement or as prescribed by law or in equity in case of default; (e) 
prevent or in any way hinder Successor Agency from exercising, or constitute a defense, an 
affirmative defense, a counterclaim, or other basis for relief in respect of the exercise of, its 
remedies in respect of any deposits, insurance proceeds, condemnation awards or other monies 
or other collateral or letters of credit securing the Payment Agreement; (f) relieve Purchaser of 
any of its obligations under any indemnity delivered by Purchaser to Successor Agency; or (g) 
affect in any way the validity of any guarantee or indemnity from any person of all or any of the 
obligations evidenced and secured by this Agreement and the Successor Agency Deed of Trust.  
The foregoing provisions of this paragraph are limited by the provision that in the event of the 
occurrence of a default, Purchaser and its successors and assigns shall have personal liability 
hereunder for any deficiency judgment, but only if and to the extent Purchaser, its principals, 
shareholders, partners received rentals, other revenues, or other payments or proceeds in respect 
of the mortgaged property after the occurrence of such default, which rentals, other revenues, or 
other payments or proceeds have not been used for the payment of ordinary and reasonable 
operating expenses of the mortgaged property, ordinary and reasonable capital improvements to 
the mortgaged property, debt service, real estate taxes in respect of the mortgaged property and 
basic management fees, but not incentive fees, payable to an entity or person unaffiliated with 
Purchaser in connection with the operation of the mortgaged property, which are then due and 
payable.  Notwithstanding the first sentence of this paragraph, Successor Agency may recover 
directly from Purchaser:  
 
  (a) any damages, costs and expenses incurred by Successor Agency as a result 
of fraud or any criminal act or acts of Purchaser or any member, partner, shareholder, officer, 
director or employee of Purchaser, or of any member or general or limited partner of Purchaser, 
or of any general or limited partner of such member or general or limited partner;  
 
  (b) any damages, costs and expenses incurred by Successor Agency as a result 
of any misappropriation of funds provided to pay Acquisition and Development Costs or for the 
Public Improvements, as described in the Purchase Agreement, rents and revenues from the 
operation of the Project, or proceeds of insurance policies or condemnation proceeds; 
 
  (c) any and all amounts owing by Purchaser pursuant to any indemnity set 
forth in the Purchase Agreement, including but not limited to the Environmental Indemnity, and  
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  (d) all court costs and attorneys’ fees reasonably incurred in enforcing or 
collecting upon any of the foregoing exceptions (provided that Successor Agency shall pay 
Purchaser’s reasonable court costs and attorneys’ fees if Purchaser is the prevailing party in any 
such enforcement or collection action). 
 
 12. Waivers. Purchaser waives presentment for payment, demand, protest, and notices 
of dishonor and of protest; the benefits of all waivable exemptions; and all defenses and pleas on 
the ground of any extension or extensions of the time of payment or of any due date under this 
Agreement, in whole or in part, whether before or after maturity and with or without notice.  
Purchaser hereby agrees to pay all costs and expenses, including reasonable attorneys’ fees, 
which may be incurred by the holder hereof, in the enforcement of this Agreement, the Successor 
Agency Deed of Trust or any term or provision of either thereof. 
 
 13. Exercise of Rights and Remedies. Upon the failure of Purchaser to perform or 
observe any other term or provision of this Agreement, upon any event of acceleration described 
in this Agreement, or upon the occurrence of any other event of default under the terms of the 
Successor Agency Deed of Trust, the Purchase Agreement or the Agreement Containing 
Covenants, in each event, which is not cured within any applicable notice and cure period, the 
holder may exercise its rights or remedies hereunder or thereunder. 
 
 14. Defaults.  
 
  (a)   Subject to Force Majeure Delay as defined in the Successor Agency Deed 
of Trust, and subject to the further provisions of this Section 14 including those providing for 
notice and an opportunity to cure, failure or delay by Purchaser to perform or to comply with any 
material term or provision of this Agreement, the Successor Agency Deed of Trust, or the 
Agreement Containing Covenants, constitutes a default under this Agreement.  
 
  (b) Successor Agency shall give written notice of default to Purchaser, 
specifying the default complained of by the Successor Agency.  Delay in giving such notice shall 
not constitute a waiver of any default. 
 
  (c) Any failures or delays by Successor Agency in asserting any of its rights 
and remedies as to any default shall not operate as a waiver of any default or of any such rights 
or remedies.  Delays by Successor Agency in asserting any of its rights and remedies shall not 
deprive Successor Agency of its right to institute and maintain any actions or proceedings which 
it may deem necessary to protect, assert, or enforce any such rights or remedies. 
 
  (d) If a monetary event of default occurs under the terms of this Agreement or 
the Successor Agency Deed of Trust, prior to exercising any remedies hereunder or thereunder, 
Successor Agency shall give Purchaser written notice of such default. Purchaser shall have a 
reasonable period of time after such notice is given within which to cure the default prior to 
exercise of remedies by Successor Agency under this Agreement and/or the Successor Agency 
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Deed of Trust. In no event shall Successor Agency be precluded from exercising remedies if its 
security becomes or is about to become materially impaired by any failure to cure a default or the 
default is not cured within ten (10) business days after the notice of default is received or deemed 
received.  
 
  (e) If a non-monetary event of default occurs under the terms of this 
Agreement or the Successor Agency Deed of Trust, prior to exercising any remedies hereunder 
or thereunder, Successor Agency shall give Purchaser written notice of such default. If the 
default is reasonably capable of being cured within thirty (30) calendar days after such notice is 
received or deemed received, Purchaser shall have such period to effect a cure prior to exercise 
of remedies by the Successor Agency.  If the default is such that it is not reasonably capable of 
being cured within thirty (30) days, and Purchaser (i) initiates corrective action within said 
period, and (ii) diligently and in good faith works to effect a cure as soon as possible, then 
Purchaser shall have such additional time as is reasonably necessary to cure the default prior to 
exercise of any remedies by Successor Agency; provided, however, in no event shall Successor 
Agency be precluded from exercising remedies if its security becomes or is about to become 
materially jeopardized by any failure to cure a default or the default is not cured within one 
hundred twenty (120) days after the notice of default is received or deemed received. 
 
  (f)  Any notice of default that is transmitted by electronic facsimile 
transmission followed by delivery of a “hard” copy, shall be deemed delivered upon its 
transmission; any notice of default that is personally delivered (including by means of 
professional messenger service, courier service such as United Parcel Service or Federal Express, 
or by U.S. Postal Service), shall be deemed received on the documented date of receipt by 
Purchaser; and any notice of default that is sent by registered or certified mail, postage prepaid, 
return receipt required shall be deemed received on the date of receipt thereof. 
 
  (g) Purchaser shall pay all costs and expenses reasonably incurred by 
Successor Agency, including without limitation, court costs and attorneys’ fees, in enforcing or 
collecting upon this Agreement (provided that Successor Agency shall pay Purchaser’s 
reasonable court costs and attorneys’ fees if Purchaser is the prevailing party in any such 
enforcement or collection action). Until such costs and expenses are paid, they shall be added to 
the principal amount of this Agreement, with interest at the rate specified in Section 1 of this 
Agreement. 
 
 15.  Partial Invalidity. If the rights created by this Agreement shall be held by a court of 
competent jurisdiction to be invalid or unenforceable as to any part of the obligations described 
herein, the remaining obligations shall be completely performed and paid. 
 
 16.  Approvals. In any approval, consent or other determination by the Parties required 
under this Agreement, the Parties shall act reasonably and in good faith. 
 
 17.  Successor Agency Assignment.  Purchaser agrees that the Successor Agency shall 
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have the absolute right, without obtaining approval from Purchaser, to assign (in whole or in 
part) to a third party the Successor Agency’s right to receive (in whole or in part) payments 
under this Agreement as long as the assignee shall be fully bound by the terms of this 
Agreement. 
   
 19.  Successors and Assigns.  This Agreement shall bind Purchaser and Purchaser’s 
successors and assigns and the benefits hereof shall inure to Successor Agency and Successor 
Agency’s successors and assigns.  If Successor Agency ceases to exist without first assigning its 
rights and obligations hereunder (including, without limitation, the power of consent and 
approval as to any matters requiring the consent or approval of the Successor Agency of 
Successor Agency Executive Director) and notifying Purchaser of such successor, and if 
applicable law does not provide for automatic assignment of such rights and obligations by 
operation of law, then Purchaser shall have the right to (a) contact the City Manager of the City 
of Imperial Beach (as the entity which formed the Successor Agency) for information regarding 
who has succeeded to such rights and obligations and shall be entitled to rely on the written 
statement of the City Manager as to such matter, or (b) if the City Manager does not provide 
Purchaser with satisfactory evidence regarding such matter, Purchaser may seek relief from the 
Superior Court of the State of California for a declaration as to who has authority to act in the 
role of the Successor Agency hereunder.    
 
 
 20.  Time is of the Essence.  Time is of the essence with respect to all of the obligations 
under this Agreement. 
 
 21.  Right and Remedies are Cumulative.  The rights and remedies of the Successor 
Agency are cumulative, and the exercise by the Successor Agency of one or more of such rights 
or remedies shall not preclude the exercise by it, at the same or different times, of any other 
rights or remedies for the same default or any other default by Purchaser. 
 
 22.  Amendment in Writing. This Agreement may not be changed orally, but only by an 
amendment in writing signed by the Purchaser and Successor Agency.        
  
 IN WITNESS WHEREOF the Parties have executed this Agreement as of the day and 
year set forth above. 
 
 

[SIGNATURES APPEAR ON NEXT PAGE] 
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SUDBERRY-PALM AVENUE LLC, 
a California limited liability company 
 
By: SUDBERRY DEVELOPMENT, INC.,  a 

California corporation, its managing member 
 

 
 

Dated:___________________  By:________________________________ 
      Colton T. Sudberry, President 
 
IMPERIAL BEACH REDEVELOPMENT AGENCY 
SUCCESSOR AGENCY 

 
 
Dated:___________________                  By: _____________________________ 

Successor Agency Executive Director 
 

 
APPROVED AS TO FORM  
Successor Agency Attorney 
 
 
By:______________________ 
     Jennifer Lyon 
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EXHIBIT “A” 
 

LEGAL DESCRIPTION OF THE SITE 
 

The land referred to herein is situated in the State of California, County of San Diego, and 
described as follows: 
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OFFICIAL BUSINESS  
Document entitled to free 
recording per Government Code 
Sections 6103 and 27383 
 
Imperial Beach Redevelopment 
Agency Successor Agency 
825 Imperial Beach Boulevard 
Imperial Beach, California 91932 
Attn: Executive Director 
______________________________________________________________________________

(Space Above Line for Recorder’s Use Only) 
 
 

DEED OF TRUST,  
SECURITY AGREEMENT AND FIXTURE FILING 

(WITH ASSIGNMENT OF RENTS) 
 

 
 This Deed of Trust, Security Agreement and Fixture Filing (With Assignment of Rents) 
is made as of ______________, 20__ by Sudberry-Palm Avenue, LLC, a California limited 
liability company, (in this Deed of Trust referred to as “Trustor”) whose address is c/o Sudberry 
Properties, 5465 Morehouse Drive, Suite 260, San Diego, California 92121 to Chicago Title 
Company (in this Deed of Trust called “Trustee”), for the benefit of the Imperial Beach 
Redevelopment Agency Successor Agency (in this Deed of Trust called “Beneficiary”), whose 
address is 825 Imperial Beach Boulevard, Imperial Beach, California 91932. 
 
 If Beneficiary ceases to exist without first assigning its rights and obligations hereunder 
(including, without limitation, the power of consent and approval as to any matters requiring the 
consent or approval of the Beneficiary or the Beneficiary Executive Director) and notifying 
Trustor of such successor, and if applicable law does not provide for automatic assignment of 
such rights and obligations by operation of law, then Trustor shall have the right to (a) contact 
the City Manager of the City of Imperial Beach (as the entity which formed the Beneficiary) for 
information regarding who has succeeded to such rights and obligations and shall be entitled to 
rely on the written statement of the City Manager as to such matter, or (b) if the City Manager 
does not provide Trustor with satisfactory evidence regarding such matter, Trustor may seek 
relief from the Superior Court of the State of California for a declaration as to who has authority 
to act in the role of the Beneficiary hereunder.    
 
Witnesseth: That Trustor IRREVOCABLY GRANTS, TRANSFERS AND ASSIGNS to 
Trustee, its successors and assigns, in Trust, with POWER OF SALE TOGETHER WITH 
RIGHT OF ENTRY AND POSSESSION, all right, title and interest of Trustor, whether now 
owned or hereafter acquired, in and to the following property (the “Trust Estate”): 
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   (a) That certain real property in the City of Imperial Beach, County of 
San Diego, State of California more particularly described in Exhibit “A” attached hereto and by 
this reference made a part hereof (such interest in real property is hereafter referred to as the 
“Subject Property”); 
 
   (b) All buildings, structures and other improvements now or in the 
future located or to be constructed on the Subject Property (the “Improvements”); 
 
   (c) all tenements, hereditaments, appurtenances, privileges, franchises 
and other rights and interests now or in the future benefitting or otherwise relating to the Subject 
Property or the Improvements, including easements, rights-of-way and development rights (the 
“Appurtenances”).  (The Appurtenances, together with the Subject Property and the 
Improvements, are hereafter referred to as the “Real Property”); 
 
   (d) subject to the assignment to Beneficiary set forth in Paragraph 4 
below, all rents, issues, income, revenues, royalties and profits now or in the future payable with 
respect to or otherwise derived from the Trust Estate or the ownership, use, management, 
operation leasing or occupancy of the Trust Estate, including those past due and unpaid (the 
“Rents”); 
 
   (e) all present and future right, title and interest of Trustor in and to all 
inventory, equipment, fixtures and other goods (as those terms are defined in Division 9 of the 
California Uniform Commercial Code (the “UCC”), and whether existing now or in the future) 
now or in the future located at, upon or about, or affixed or attached to or installed in, the Real 
Property, or used or to be used in connection with or otherwise relating to the Real Property or 
the ownership, use, development, construction, maintenance, management, operation, marketing, 
leasing or occupancy of the Real Property, including furniture, furnishings, theater equipment, 
seating, machinery, appliances, building materials and supplies, generators, boilers, furnaces, 
water tanks, heating ventilating and air conditioning equipment and all other types of tangible 
personal property of any kind or nature, and all accessories, additions, attachments, parts, 
proceeds, products, repairs, replacements and substitutions of or to any of such property, but not 
including personal property that is donated to Trustor (the “Goods,” and together with the Real 
Property, the “Property”); and 
 
   (f) all present and future right, title and interest of Trustor in and to all 
accounts, general intangibles, chattel paper, deposit accounts, money, instruments and 
documents (as those terms are defined in the UCC) and all other agreements, obligations, rights 
and written material (in each case whether existing now or in the future) now or in the future 
relating to or otherwise arising in connection with or derived from the Property or any other part 
of the Trust Estate or the ownership, use, development, construction, maintenance, management, 
operation, marketing, leasing, occupancy, sale or financing of the property or any other part of 
the Trust Estate, including (to the extent applicable to the Property or any other portion of the 
Trust Estate) (i) permits, approvals and other governmental authorizations, (ii) improvement 
plans and specifications and architectural drawings, (iii) agreements with contractors, 
subcontractors, suppliers, project managers, supervisors, designers, architects, engineers, sales 
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agents, leasing agents, consultants and property managers, (iv) takeout, refinancing and 
permanent loan commitments, (v) warranties, guaranties, indemnities and insurance policies, 
together with insurance payments and unearned insurance premiums, (vi) claims, demands, 
awards, settlements, and other payments arising or resulting from or otherwise relating to any 
insurance or any loss or destruction of, injury or damage to, trespass on or taking, condemnation 
(or conveyance in lieu of condemnation) or public use of any of the Property, (vii) license 
agreements, service and maintenance agreements, purchase and sale agreements and purchase 
options, together with advance payments, security deposits and other amounts paid to or 
deposited with Trustor under any such agreements, (viii) reserves, deposits, bonds, deferred 
payments, refunds, rebates, discounts, cost savings, escrow proceeds, sale proceeds and other 
rights to the payment of money, trade names, trademarks, goodwill and all other types on 
intangible personal property of any kind or nature, and (ix) all supplements, modifications, 
amendments, renewals, extensions, proceeds, replacements and substitutions of or to any of such 
property (the “Intangibles”). 
 
 Trustor further grants to Trustee and Beneficiary, pursuant to the UCC, a security interest 
in all present and future right, title and interest of Trustor in and to all Goods and Intangibles and 
all of the Trust Estates described above in which a security interest may be created under the 
UCC (collectively, the “Personal Property”).  This Deed of Trust constitutes a security 
agreement under the UCC, conveying a security interest in the Personal Property to Trustee and 
Beneficiary.  Trustee and Beneficiary shall have, in addition to all rights and remedies provided 
in this Deed of Trust, all the rights and remedies of a “secured party” under the UCC and other 
applicable California law.  Trustor covenants and agrees that this Deed of Trust constitutes a 
fixture filing under Section 9334 and 9502(b) of the UCC. 
 
 FOR THE PURPOSE OF SECURING, in such order of priority as Beneficiary may 
elect, the following:   
 

Due, prompt and complete observance, performance and discharge of each and every 
condition, obligation, covenant and agreement contained in this Deed of Trust or 
contained in that certain Payment Agreement executed by Trustor (referred to as the 
“Purchaser” therein) as of the same date as this Deed of Trust (the “Payment 
Agreement”), as the same may be modified, amended, extended or converted after the 
date of this Deed of Trust, and if and when executed by Trustor, any agreement or 
promissory note that amends, restates and replaces the Payment Agreement (any 
capitalized term not otherwise defined in this Deed of Trust shall have the meaning 
ascribed to such term in the Payment Agreement), including, without limitation, payment 
of indebtedness of the Trustor to the Beneficiary in accordance with the terms of the 
Payment Agreement, including, without limitation, payment of the Participation 
Component and interest, if any. 

 
The obligations under the Payment Agreement (collectively, referred to as the “Secured 
Obligations”) and all of their terms are incorporated in this Deed of Trust by this reference, and 
this conveyance shall secure any and all extensions, amendments, modifications or renewals 
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however evidenced, and additional advances evidenced by any promissory note reciting that it is 
secured by this Deed of Trust. 
 
AND TO PROTECT THE SECURITY OF THIS DEED OF TRUST, TRUSTOR 
COVENANTS AND AGREES: 
 
 1. That Trustor shall pay the obligations set forth in the Payment Agreement and this 
Deed of Trust at the time and in the manner provided in the Payment Agreement or herein. 
  
 2. That Trustor shall not permit or suffer the use of any of the Property for any 
purpose other than the use for which the same was intended at the time this Deed of Trust was 
executed. 
 

3. That the Secured Obligations are incorporated in and made a part of the Deed of 
Trust.  Upon default of a Secured Obligation, and after the giving of notice and the expiration of 
any applicable cure period, the Beneficiary, at its option, may declare the whole of the 
indebtedness secured by this Deed of Trust to be due and payable. 
 

4. That all rents, profits and income from the Property covered by this Deed of Trust 
are by this Deed of Trust assigned to the Beneficiary (subject to the rights of the Senior 
Lender—as defined below), subject to the below-described license in favor of Trustor, for the 
purpose of discharging the debt secured by this Deed of Trust.  Notwithstanding the foregoing, 
Trustor is hereby granted a revocable license —revocable only as provided below— to collect 
such rents, profits and income until written notice from Beneficiary that a default exists under 
this Deed of Trust, and has not been cured after the giving of notice and the expiration of any 
applicable cure period without such default being cured, at which time the license shall be 
automatically revoked. 
 

5. That while any default under this Deed of Trust or under the Payment Agreement 
secured by this Deed of Trust exists, and after the giving of notice and the expiration of any 
applicable cure period without such default being cured, Beneficiary shall be entitled to the 
appointment of a receiver by any court having jurisdiction, without notice, to take possession and 
protect the Property and operate the same and collect the rents, profits and income from the 
Property. 
 
 6. That Trustor will keep the improvements now existing or hereafter erected on the 
Property insured against loss by fire and such other hazards, casualties, and contingencies as may 
reasonably be required in writing from time to time by the Beneficiary, and all such insurance 
shall be evidenced by standard fire and extended coverage insurance policy or policies. In no 
event shall the amounts of coverage be less than 100 percent of the insurable value of the 
Property (excluding footings, foundations, and similar below-ground improvements).  Such 
policies shall be endorsed with standard mortgagee clause with loss payable to the Beneficiary 
(subject to the rights of the Senior Lender) and certificates thereof shall be deposited with the 
Beneficiary. Unless approved otherwise in writing by the Successor Agency Executive Director, 
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or his or her designee, Trustor shall maintain insurance as required by Exhibit B to this Deed of 
Trust, which is incorporated in this Deed of Trust by this reference. 
 

7. To pay, at least 10 days before delinquency, any taxes and assessments affecting 
the Property; to pay, when due, all encumbrances, charges and liens, with interest, on the 
Property or any part thereof which appear to be prior or superior hereto; and to pay all costs, 
fees, and expenses of this Trust.  Notwithstanding anything to the contrary contained in this 
Deed of Trust, Trustor shall not be required to pay and discharge any such tax, assessment, 
charge or levy so long as Trustor is contesting its legality in good faith and by appropriate 
proceedings, and Trustor has adequate funds to pay any liabilities contested pursuant to this 
Section 7. 
 

8. To keep the Property in good condition and repair, subject to ordinary wear and 
tear, casualty and condemnation, not to remove or demolish any buildings on the Property; to 
complete or restore promptly and in good and workmanlike manner any building located on the 
Property which may be constructed, damaged, or destroyed and to pay when due all claims for 
labor performed and materials furnished (subject to Trustor’s right to contest the validity of any 
such claims); to comply with all laws affecting the Property or requiring any alterations or 
improvements to be made on the Property (subject to Trustor’s right to contest the validity or 
applicability of laws or regulations); not to commit or permit waste; not to commit, suffer or 
permit any act upon the Property in violation of law and/or covenants, conditions and/or 
restrictions affecting the Property; not to permit or suffer any material alteration of or addition to 
the buildings or improvements constructed in or upon the Property after the date of this Deed of 
Trust without the consent of the Beneficiary. 
 

9. To appear in and defend any action or proceeding purporting to affect the security 
of this Deed of Trust or the rights or powers of Beneficiary or Trustee, and to pay all reasonable 
costs and expenses, including cost of evidence of title and reasonable attorney’s fees in a 
reasonable sum, in any such action or proceeding in which Beneficiary or Trustee may appear. 
 

10. Should Trustor fail, after the giving of notice and the expiration of any applicable 
cure period, to make any payment or do any act as provided in this Deed of Trust, then 
Beneficiary or Trustee, but without obligation to do so, and without notice to or demand upon 
Trustor, and without releasing Trustor from any obligations, may make or do the same in such 
manner and to such extent as either may deem necessary to protect the security of this Deed of 
Trust. Following default, after the giving of notice and the expiration of any applicable cure 
period, Beneficiary or Trustee being authorized to enter upon the Property for such purposes, 
may commence, appear in and/or defend any action or proceeding purporting to affect the 
security hereof or the rights or powers of Beneficiary or Trustee; may pay, purchase, contest, or 
compromise any encumbrance, charge, or lien which in the judgment of either appears to be 
prior or superior hereto; and, in exercising any such powers, may pay necessary expenses, 
employ counsel, and pay reasonable fees. 
 

11. Beneficiary shall have the right to pay fire and other property insurance premiums 
when due should Trustor fail to make any required premium payments. All such payments made 
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by the Beneficiary shall be added to the indebtedness and obligations secured by this Deed of 
Trust. 
 

12. To pay immediately and without demand all sums so expended by Beneficiary or 
Trustee, under permission given under this Deed of Trust, with interest from date of expenditure 
at the highest non-usurious rate of interest permitted by law. 
 

13. That upon the failure of Trustor, after the giving of notice and the expiration of 
any applicable cure period, to keep and perform all the covenants, conditions, and agreements of 
the Payment Agreement, the entire indebtedness evidenced by the Payment Agreement and any 
other instrument secured by this Deed of Trust shall at the option of the Beneficiary of this Deed 
of Trust become due and payable, regardless of anything to the contrary that is contained in this 
Deed of Trust. 
 

14. Except for any Permitted Deed of Trust approved by Beneficiary as provided in 
that certain Agreement Containing Covenants Affecting Real Property recorded entered into by 
and between Trustor (Purchaser therein) and Beneficiary (Successor Agency therein) 
concurrently herewith as Document No. ____________________ (“Covenant Agreement”), 
which Permitted Deed of Trust shall be senior in priority to this Deed of Trust, Trustor further 
covenants that it will not voluntarily create, suffer, or permit to be created against the Property 
any lien or liens except as authorized by Beneficiary in accordance with the Covenant 
Agreement, and further that Trustor will keep and maintain the property free from the claims of 
all persons supplying labor or materials which will enter into the construction of any and all 
buildings now being erected or to be erected on said premises. Notwithstanding anything to the 
contrary contained in this Deed of Trust, Trustor shall not be obligated to pay any claims for 
labor, materials or services which Trustor in good faith disputes and is diligently contesting, 
provided that Trustor shall, at Beneficiary’s written request, within thirty (30) days after written 
request from Beneficiary following the filing of any claim or lien and Beneficiary’s good faith 
determination that foreclosure of such lien could occur within 60 days or that Beneficiary’s 
interests hereunder are in jeopardy (but in any event, and without any requirement that 
Beneficiary must first provide a written request, prior to foreclosure) record in the Office of the 
County Recorder of San Diego County, a surety bond in the amount of such claim item to protect 
against a claim of lien, or provide such other security reasonably satisfactory to Beneficiary. 
 

15. That any and all improvements made or about to be made upon the premises 
covered by the Deed of Trust, and all plans and specifications, comply with all applicable 
municipal ordinances and regulations and all other applicable regulations made or promulgated, 
now or hereafter, by lawful authority, and that the same will upon completion comply with all 
such municipal ordinances and regulations and with the rules of the applicable fire rating or 
inspection organization, bureau, association or office. 
 

16. Trustor agrees to pay to Beneficiary or to the authorized loan servicing 
representative of the Beneficiary a reasonable charge for providing a statement regarding the 
obligation secured by this Deed of Trust as provided by Section 2954, Article 2, Chapter 2 Title 
14, Division 3, of the California Civil Code. 
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IT IS MUTUALLY AGREED THAT: 
 

17. Should the Property or any part of the Property be taken or damaged by reason of 
any public improvement or condemnation proceeding, or damaged by fire, or earthquake, or in 
any other manner, subject to the rights of any beneficiary of a deed of trust senior in priority to 
this Deed of Trust (“Senior Lender”), Beneficiary shall be entitled to all compensation, awards, 
and other payments or relief which are not used to reconstruct, restore or otherwise improve the 
property or part thereof that was taken or damaged, and shall be entitled at its option to 
commence, appear in and prosecute in its own name, any action or proceedings, or to make any 
compromise or settlement, in connection with such taking or damage.  Subject to the rights of 
any Senior Lender, all such compensation, awards, damages, rights of action and proceeds which 
are not used to reconstruct, restore or otherwise improve the Property or part of the Property that 
was taken or damaged, including the proceeds of any policies of fire and other insurance 
affecting the Property, are by this Deed of Trust assigned to Beneficiary.  After deducting all its 
reasonable expenses, including reasonable attorney’s fees, the balance of the proceeds which are 
not used to reconstruct, restore or otherwise improve the Property or part of the Property that 
was taken or damaged, shall be applied to the amount due under the Payment Agreement.  No 
amount applied to the reduction of the principal shall relieve the Trustor from making payments 
as required by the Payment Agreement. 
 

18. Upon default by Trustor in making any payments provided for in this Deed of 
Trust or upon default by Trustor in making any payment required in the Payment Agreement, 
which failure continues uncured for a period of 10 days following written notice to Trustor, or if 
Trustor shall fail to perform any covenant or agreement in this Deed of Trust within 30 days after 
written demand by Beneficiary (or, in the event that more than 30 days is reasonably required to 
cure such default, should Trustor fail to promptly commence such cure, and diligently prosecute 
same to completion), Beneficiary may declare all sums secured by this Deed of Trust 
immediately due and payable by delivery to Trustee of written declaration of default and demand 
for sale, and of written notice of default and of election to cause the Property to be sold, which 
notice Trustee shall cause to be duly filed for record and Beneficiary may foreclose this Deed of 
Trust.  Beneficiary shall also deposit with Trustee this Deed of Trust, any instruments and 
documents secured by this Deed of Trust and all documents evidencing expenditures secured by 
this Deed of Trust. 
 

19. After the lapse of such time as may then be required by law following the 
recordation of said notice of default, and notice of sale having been given as then required by 
law, Trustee, without demand on Trustor, shall sell the Property at the time and place fixed by it 
in said notice of sale, either as a whole or in separate parcels, and in such order as it may 
determine at public auction to the highest bidder for cash in lawful money of the United States, 
payable at time of sale.  Trustee may postpone sale of all or any portion of the Property by public 
announcement at the time and place of sale, and from time to time thereafter may postpone the 
sale by public announcement at the time and place of sale, and from time to time thereafter may 
postpone the sale by public announcement at the time fixed by the preceding postponement.  
Trustee shall deliver to the purchaser its deed conveying the property so sold, but without any 
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covenant or warranty, express or implied.  The recitals in the deed of any matters or facts shall 
be conclusive proof of the truthfulness thereof. Any person, including Trustor, Trustee or 
Beneficiary, may purchase at the sale.  The Trustee shall apply the proceeds of sale to payment 
of (1) the expenses of such sale, together with the reasonable expenses of this trust including in 
this Deed of Trust reasonable Trustee's fees or attorney’s fees for conducting the sale, and the 
actual cost of publishing, recording, mailing and posting notice of the sale; (2) the cost of any 
search and/or other evidence of title procured in connection with such sale and revenue stamps 
on Trustee's Deed; (3) all sums expended under the terms hereof, not then repaid, with accrued 
interest at the highest rate of interest permitted by law to be paid to Beneficiary; (4) all other 
sums then secured by this Deed of Trust; and (5) the remainder, if any, to the person or persons 
legally entitled thereto. 
 

20. Beneficiary may from time to time substitute a successor or successors to any 
Trustee named in this Deed of Trust or acting under this Deed of Trust to execute this Trust.  
Upon such appointment, and without conveyance to the successor trustee, the latter shall be 
vested with all title, powers, and duties conferred upon any Trustee in this Deed of Trust named 
or acting under this Deed of Trust.  Each such appointment and substitution shall be made by 
written instrument executed by Beneficiary, containing reference to this Deed of Trust and its 
place of record, which, when duly recorded in the proper office of the county or counties in 
which the property is situated, shall be conclusive proof of proper appointment of the successor 
trustee. 

 
21. The pleading of any statute of limitations as a defense to any and all obligations 

secured by this Deed of Trust is by this Deed of Trust waived to the full extent permissible by 
law.  
 

22. Upon written request of Beneficiary stating that all sums secured by this Deed of 
Trust have been paid and all obligations secured by this Deed of Trust have been satisfied, and 
upon surrender of this Deed of Trust and the Payment Agreement to Trustee for cancellation and 
retention and upon payment of its fees, Trustee shall reconvey, without warranty, the property 
then held under this Deed of Trust.  The recitals in such reconveyance of any matters or fact 
shall be conclusive proof of the truthfulness thereof.  The grantee in such reconveyance may be 
described as “the person or persons legally entitled thereto.” 
 

23. The trust created by this Deed of Trust is irrevocable by Trustor. 
 

24. This Deed of Trust applies to, inures to the benefit of, and binds all parties hereto, 
their heirs, legatees, devisees, administrators, executors, successors, and assigns.  The term 
“Beneficiary” shall include not only the original Beneficiary under this Deed of Trust but also 
any future owner and holder including pledgees, of any instruments and documents secured by 
this Deed of Trust.  In this Deed of Trust, whenever the context so requires, the masculine 
gender includes the feminine and/or neuter, and the singular number includes the plural.  All 
obligations of Trustor under this Deed of Trust are joint and several. 
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25. Trustee accepts this Trust when this Deed of Trust, duly executed and 

acknowledged, is made public record as provided by law.  Except as otherwise provided by law 
the Trustee is not obligated to notify any party hereto of pending sale under this Deed of Trust or 
of any action of proceeding in which Trustor, Beneficiary, or Trustee shall be a party unless 
brought by Trustee. 
 

26. The undersigned Trustor requests that a copy of any notice of default and of any 
notice of sale under this Deed of Trust be mailed to Trustor at the address set forth in the first 
paragraph of this Deed of Trust.  

 
27. Trustor agrees at any time and from time to time upon receipt of a written request 

from Beneficiary, to furnish to Beneficiary detailed statements in writing of income, rents, 
profits, and operating expenses of the premises, and the names of the occupants and tenants in 
possession, together with the expiration dates of their leases and full information regarding all 
rental and occupancy agreements, and the rents provided for by such leases and rental and 
occupancy agreements, and such other information regarding the premises and their use as may 
be requested by Beneficiary. 
 

28. Trustor agrees that the indebtedness secured by this Deed of Trust is made 
expressly for the purpose of financing the acquisition of the Property and plans for the 
construction of improvements thereon as provided in the Payment Agreement. 
 

29. Trustor agrees that, except as otherwise provided in the Payment Agreement, 
upon sale of the Subject Property, the entire indebtedness secured by this Deed of Trust shall at 
the option of Beneficiary be immediately due and payable. 
 

30.  Notwithstanding specific provisions of this Deed of Trust, non-monetary 
performance under this Deed of Trust shall not be deemed to be in default where delays or 
defaults are due to: war; insurrection; strikes; lock-outs; riots; floods; earthquakes; fires; 
casualties; acts of God; acts of the public enemy; epidemics; quarantine restrictions; freight 
embargoes; lack of transportation; governmental restrictions or priority; litigation; unusually 
severe weather; inability to secure necessary labor, materials or tools; delays of any contractor or 
supplier; acts of the other party; acts or failure to act of the City of Imperial Beach or any other 
public or governmental agency or entity; or any other causes beyond the reasonable control or 
without the fault of the party claiming an extension of time to perform.  An extension of time for 
any such cause (a “Force Majeure Delay”) shall be for the period of the enforced delay and shall 
commence to run from the time of the commencement of the cause. If, however, notice by the 
party claiming such extension is sent to the other party more than thirty (30) calendar days after 
the commencement of the cause, the period shall commence to run only thirty (30) calendar days 
prior to the giving of such notice.  Times of performance under this Deed of Trust may also be 
extended in writing by the Beneficiary and Trustor.  Notwithstanding the foregoing, none of the 
foregoing events shall constitute a Force Majeure Delay unless and until Trustor delivers to 
Beneficiary written notice: describing the event; its cause; when and how Trustor obtained 
knowledge; the date the event commenced; a reasonable causal connection between the event 
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and the need for Trustor to extend times of performance; and the estimated delay resulting from 
the event.  
 

31.  If the rights and liens created by this Deed of Trust shall be held by a court of 
competent jurisdiction to be invalid or unenforceable as to any part of the obligations described 
in this Deed of Trust, the unsecured portion of such obligations shall be completely performed 
and paid prior to the performance and payment of the remaining and secured portion of the 
obligations, and all performance and payments made by Trustor shall be considered to have been 
performed and paid on and applied first to the complete payment of the unsecured portion of the 
obligations. 
 

32. (a)  Subject to the extensions of time set forth in Section 30, and subject to the 
further provisions of this Section 32, failure or delay by Trustor to perform any term or provision 
required to be performed under the Payment Agreement or this Deed of Trust constitutes a 
default under this Deed of Trust; 
   

 (b) Beneficiary shall give written notice of default to Trustor, specifying the 
default complained of by the Beneficiary.  Delay in giving such notice shall not constitute a 
waiver of any default nor shall it change the time of default. 
 

 (c)  Any failures or delays by Beneficiary in asserting any of its rights and 
remedies as to any default shall not operate as a waiver of any default or of any such rights or 
remedies.  Delays by Beneficiary in asserting any of its rights and remedies shall not deprive 
Beneficiary of its right to institute and maintain any actions or proceedings which it may deem 
necessary to protect, assert, or enforce any such rights or remedies. 
 

 (d) If a monetary event of default occurs under the terms of the Payment 
Agreement or under this Deed of Trust, prior to exercising any remedies under this Deed of Trust 
Beneficiary shall give Trustor, the holder of any senior indebtedness, and each of the members of 
Trustor’s limited liability company, if such persons have requested in writing that Beneficiary 
give such persons notice of default, simultaneous written notice of such default.  Trustor shall 
have a reasonable period of time after such notice is given within which to cure the default prior 
to exercise of remedies by Beneficiary under the Payment Agreement and/or this Deed of Trust.  
In no event shall Beneficiary be precluded from exercising remedies if its security becomes or is 
about to become materially impaired by any failure to cure a default or the default is not cured 
within ten (10) calendar days after the notice of default is received or deemed received. 
 

 (e) If a non-monetary event of default occurs under the terms of the Payment 
Agreement or this Deed of Trust, prior to exercising any remedies under this Deed of Trust or 
under such Payment Agreement, Beneficiary shall give Trustor, the holder of any senior 
indebtedness and each of the members of Trustor’s limited liability company, if such persons 
have requested in writing that Beneficiary give such persons notice of default, concurrent notice 
of such default.  If the default is reasonably capable of being cured within thirty (30) calendar 
days after such notice is received or deemed received, Trustor shall have such period to effect a 
cure prior to exercise of remedies by the Beneficiary under this Payment Agreement and/or this 
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Deed of Trust.  If the default is such that it is not reasonably capable of being cured within thirty 
(30) calendar days, and Trustor (i) initiates corrective action within said period, and (ii) 
diligently and in good faith works to effect a cure as soon as possible, then Trustor shall have 
such additional time as is reasonably necessary to cure the default prior to exercise of any 
remedies by Beneficiary. In no event shall Beneficiary be precluded from exercising remedies if 
its security becomes or is about to become materially jeopardized by any failure to cure a default 
or the default is not cured within one hundred eighty (180) days after the notice of default is 
received or deemed received. 
 

 (f)  Any notice of default that is transmitted by electronic facsimile transmission 
followed by delivery of a “hard” copy, shall be deemed delivered upon its transmission; any 
notice of default that is personally delivered (including by means of professional messenger 
service, courier service such as United Parcel Service or FedEx, or by U.S. Postal Service), shall 
be deemed received on the documented date of receipt by Trustor; and any notice of default that 
is sent by registered or certified mail, postage prepaid, return receipt required shall be deemed 
received on the date of receipt thereof. 

 
33.  Unless expressly subordinated by a recorded instrument duly executed by the 

Successor Agency Executive Director or his or her designee, this Deed of Trust shall not be 
subordinate to any deed of trust, mortgage or other encumbrance. Subject to the occurrence of 
the Phase 1 Closing (as defined in the Covenant Agreement), Successor Agency Executive 
Director shall execute a Subordination Agreement (as defined in the Covenant Agreement) as to 
Property 1, and subject to the occurrence of the Phase 2 Closing (as defined in the Covenant 
Agreement), Successor Agency Executive Director shall execute a Subordination Agreement as 
to Property 2. 

 
 34. In the event of any fire or other casualty to the Project or eminent domain 
proceedings resulting in condemnation of the Project or any part of the Project, Trustor shall 
have the right to rebuild the Project, and to use all available insurance or condemnation proceeds 
for that purpose; provided that (a) such proceeds are sufficient to rebuild the Project in a manner 
that provides adequate security to Beneficiary for repayment of the obligations secured by this 
Deed of Trust or if such proceeds are insufficient then Trustor shall have funded any deficiency, 
(b) if there is no then-existing Senior Deed of Trust, Beneficiary shall have the right to 
reasonably approve plans and specifications for any major rebuilding (other than any 
replacement of damaged buildings with substantially similar improvements) and the right to 
approve disbursements of insurance or condemnation proceeds for rebuilding under a 
construction escrow or similar arrangement, and (c) no material default then exists under the 
Payment Agreement. If the casualty or condemnation affects only part of the Project and total 
rebuilding is infeasible, then proceeds may be used for partial rebuilding  and partial repayment 
of the Secured Obligations in a manner that provides adequate security to Beneficiary for 
repayment of the remaining balance of the Secured Obligations. 
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 IN WITNESS WHEREOF Trustor has executed this Deed of Trust as of the day and 
year set forth above. 
 

 SUDBERRY-PALM AVENUE LLC, 
a California limited liability company 
 
By: SUDBERRY DEVELOPMENT, INC.,  a 

California corporation, its manager 
 

 
Dated:___________________  By:________________________________ 

 Colton T. Sudberry, President 
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STATE OF CALIFORNIA  ) 
     ) 
COUNTY OF ________  ) 
On ________________________________________ before me, (here insert name and title of 
the officer), personally appeared ______________________________, who proved to me on the 
basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing Section is true and correct. 
 
WITNESS my hand and official seal. 
 
Signature_______________________________________ (Seal) 
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Exhibit “A” to Deed of Trust 
 

Legal Description 
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Exhibit “B” to Deed of Trust 
 

Insurance Requirements 
 

At all times prior to the repayment in full of the obligations secured by this Deed of 
Trust, Trustor shall maintain in effect and deliver to Beneficiary duplicate originals of the 
following insurance policies (the “Insurance Policies”), complete with additional insured and 
loss payee endorsements, as applicable. Any capitalized term not otherwise defined in this 
Exhibit shall have the meaning ascribed to such term in the Deed of Trust to which this is 
attached.  
 
 a. Trustor and Trustor’s contractors and sub-contractors hired to perform 
work on the Property shall maintain general liability insurance, to protect against claims due to 
bodily injury, including death therefrom, suffered or alleged to be suffered by any person or 
persons whomsoever on or about the Property and the Improvements, or in connection with the 
operation thereof, resulting directly or indirectly from any acts or activities of the Beneficiary or 
Trustor or any person acting for the Beneficiary or Trustor, or under their respective control or 
direction, and also to protect against claims due to damage to any property of any person 
occurring on or about the Property and the Improvements, or in connection with the operation 
thereof, caused directly or indirectly by or from acts or activities of the Beneficiary or Trustor, 
its contractor(s) or subcontractor(s) or its tenants or any person acting for the Beneficiary or 
Trustor, or under their respective control or direction.  Such property damage and bodily injury 
insurance shall also provide for and protect the Beneficiary against incurring any legal cost in 
defending claims for alleged loss.  Such bodily injury and property damage insurance shall name 
the Imperial Beach Redevelopment Agency Successor Agency (the “Indemnitee”) as additional 
insured. Such bodily injury and property damage insurance shall be in minimum limits of 
___________ Dollars ($_________) per occurrence with a _____________ Dollars 
($_________) aggregate, which limits shall be increased from time-to-time to reflect increases in 
the Consumer Price Index from base year 201___; provided, however, the limitation on the 
amount of insurance shall not limit the responsibility of the Trustor to indemnify the Indemnitees 
or to pay damages for injury to persons or property resulting from Trustor’s activities or the 
activities of any other person or persons for which Trustor is otherwise responsible. 
 
 b. During construction and until a Certificate of Occupancy for the 
completed development has been issued by the City, Trustor shall carry Builder’s Risk coverage 
for the Improvements. After completion of construction, Trustor shall maintain property 
insurance in an amount not less than the full insurable value of the Improvements with extended 
coverage including fire, windstorm, flood, vandalism, malicious mischief, earthquake (if 
commercially available at reasonable rates or as otherwise required), boiler and machinery if 
applicable, and other such perils customarily covered by an “All Risk” policy.  Such policy shall 
include a loss payable endorsement naming “Imperial Beach Redevelopment Agency 
Successor Agency” as loss payee.  The term “full insurable value” as used above shall mean the 
actual replacement cost (excluding the cost of excavation, foundation and footings below the 
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lowest floor and without deduction for depreciation) of the Improvements immediately before 
such casualty or other loss, including the cost of rehabilitation of the Improvements, architectural 
and engineering fees, and inspection and supervision.   
  
 c. After the completion of construction, Trustor shall maintain or cause to be 
maintained loss of rental income insurance with respect to the Improvements, against the perils 
of fire, lightning, vandalism, malicious mischief, riot and civil commotion, and such other perils 
ordinarily included in extended coverage policies.   
 
 d. Trustor shall maintain or cause to be maintained Workers’ 
Compensation Insurance including Employer’s Liability insurance in limits of not less than 
___________ Dollars ($_________), increased from time-to-time to reflect increases in the 
Consumer Price Index from base year 201____, issued by a responsible carrier authorized under 
the laws of the State of California to insure employers against liability for compensation under 
the workers’ compensation laws now in force in California, or any laws hereafter enacted as an 
amendment or supplement thereto or in lieu thereof.  Such workers’ compensation insurance 
shall cover all persons employed by Trustor and its contractors and subcontractors in connection 
with the Property and the Improvements and shall cover claims for death, bodily injury, illness, 
or disease made by, for or on behalf of any person incurring or suffering injury, death, illness or 
disease in connection with the Property or the Improvements or the operation thereof by Trustor. 
 

e. Professional liability insurance shall be required of architects and 
engineers hired to perform work on the Improvements in limits of not less than ___________ 
Dollars ($_________).  Trustor shall ensure that insurance for architects and engineers is 
received by the Beneficiary prior to the commencement of any work on the Property. 
 

f. Commercial automobile insurance coverage in minimum limits of not less 
than $_________, increased from time-to-time to reflect increases in the Consumer Price Index 
from base year 201___, shall be required by Trustor and/or Trustor’s contractors and sub-
contractors hired to perform work on the Property for owned, hired, leased, and non-owned autos 
and shall be received by the Beneficiary prior to the commencement of any work being 
performed on Property. 
 

g. All required insurance policies shall not be subject to cancellation, 
reduction in coverage, or non-renewal except after notice in writing shall have been sent by 
registered mail addressed to the Beneficiary not less than thirty (30) days prior to the effective 
date thereof (ten days for nonpayment of premiums).  All policies where applicable must name 
“Imperial Beach Redevelopment Agency Successor Agency” as additional insured.  The 
insurance policies or endorsements shall also contain a waiver of subrogation for the benefit of 
the Beneficiary. 
 

h. All insurance provided under this Agreement shall be for the benefit of 
Trustor and the Beneficiary.  Trustor agrees to timely pay or cause to be paid all premiums for 
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such insurance and, at its sole cost and expense, to comply and secure compliance with all 
insurance requirements necessary for the maintenance of such insurance. 
 

i. Trustor shall submit proof of insurance and applicable endorsements as 
required by this Section to the Beneficiary prior to recordation of this Deed of Trust.  At least 
thirty (30) days prior to expiration of any such policy, copies of renewal policies shall be 
submitted to the Beneficiary. 
 

j. All insurance shall be effected under policies issued by insurers of 
recognized responsibility, licensed or permitted to do business in the State of California 
reasonably approved by the Beneficiary. 
 

k. Subject to the provisions of any other construction lender’s and permanent 
lender’s loan documents, all proceeds of insurance with respect to loss or damage to the 
Improvements during the term of the Payment Agreement shall be payable, under the provisions 
of the policy of insurance, jointly to Trustor and the Beneficiary, and said proceeds shall 
constitute a trust fund to be used for the restoration, repair or rebuilding of the Improvements in 
accordance with plans and specifications approved in writing by the Beneficiary.  To the extent 
that such proceeds exceed the cost of such restoration, repair or rebuilding, such proceeds shall 
be applied to repay the Loan.  During any period when a permanent loan is outstanding, such 
proceeds shall be divided between the permanent lender and the Beneficiary in proportion to the 
balance of their respective loans.  In the event of any fire or other casualty to the Improvements 
or eminent domain proceedings resulting in condemnation of the Improvements or any part 
thereof, the Trustor shall have the right to rebuild the Improvements, and to use all available 
insurance or condemnation proceeds to pay costs in connection with rebuilding the 
Improvements, provided that (a) such proceeds are sufficient to keep the Loan secured by this 
Deed of Trust in balance and rebuild the Improvements in a manner that provides adequate 
security to Beneficiary for repayment of the Loan or if such proceeds are insufficient then the 
Trustor shall have funded any deficiency, (b) the Beneficiary shall have the right to approve 
plans and specifications for any major rebuilding and the right to approve disbursements of 
insurance or condemnation proceeds for rebuilding under a construction escrow or similar 
arrangement, and (c) no material default then exists under the Loan documents.  If the casualty 
or condemnation affects only part of the Improvements and total rebuilding is infeasible, then 
proceeds may be used for partial rebuilding and partial repayment of the Loan in a manner that 
provides adequate security to the Beneficiary for repayment of the remaining balance of the 
Loan. 
 

l. The Beneficiary reserves the right at any time during the term of this Deed 
of Trust to change the amounts and types of insurance required under this Deed of Trust by 
giving the Trustor ninety (90) calendar days written, advance notice of such change.  If such 
change(s) should result in substantial additional cost to the Trustor, the Beneficiary agrees to 
negotiate additional compensation proportional to the increased benefit to the Beneficiary. 
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m. The Successor Agency Executive Director shall have the right in his or her 
sole discretion to accept insurance policies with lower limits than the minimum limits set forth in 
this Attachment. 

 
  n. In the event Trustor fails to maintain or cause to be maintained the full 
insurance coverage required by this Deed of Trust, the Beneficiary, after at least seven (7) 
Business Days prior notice to Trustor, may, but shall be under no obligation to, take out the 
required policies of insurance and pay the premiums on such policies.  Any amount so advanced 
by the Beneficiary, together with interest thereon from the date of such advance at the highest 
rate of interest then allowed by applicable law, shall become an additional obligation of Trustor 
to the Beneficiary and shall be secured by this Deed of Trust.  
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OFFICIAL BUSINESS 
Document entitled to fee 
Recording per California Government 
Code Section 27383 
 
Recording Requested by and  
When Recorded Return to: 
 
City of Imperial Beach  
825 Imperial Beach Boulevard 
Imperial Beach, California 91932 
Attention:  9th and Palm Project Manager 

SPACE ABOVE LINE FOR RECORDER’S USE 

ACCEPTANCE AND MAINTENANCE AGREEMENT  

FOR PUBLIC IMPROVEMENTS 

This ACCEPTANCE AND MAINTENANCE AGREEMENT (“Agreement”), dated for 
reference purposes as of the __ day of __________, 20__, is entered into by and between the 
following (collectively, the “Parties”):  THE CITY OF IMPERIAL BEACH, a municipal 
corporation (“City”), and SUDBERRY-PALM AVENUE, LLC, a California limited partnership 
(“Purchaser”). 

RECITALS 

 A. The Imperial Beach Redevelopment Agency Successor Agency (“Successor 
Agency”) has conveyed to Purchaser that certain real property located generally on the south side 
of Palm Avenue (State Route 75) between 7th Street and 9th Street, in the City of Imperial Beach, 
California, legally described in the Legal Description attached to this Agreement as Exhibit “A” 
(“Property”).  

 B. Pursuant to that certain Purchase and Sale Agreement dated ___________, 
201____ (“Purchase Agreement”) by and between the Successor Agency and Purchaser, 
Purchaser has agreed to construct or cause to be constructed an approximately 46,200 square foot 
town center containing retail and commercial uses, parking, landscaping, lighting and related 
improvements on the Property (“Project”), in accordance with the terms of the Purchase 
Agreement.  The term “Purchase Agreement” as used herein shall mean, refer to and include the 
Purchase Agreement, as well as any riders, exhibits, addenda, implementation agreements, 
amendments and attachments thereto (which are hereby incorporated herein by this reference) or 
other documents expressly incorporated by reference in the Purchase Agreement. Any 
capitalized term not otherwise defined herein shall have the meaning ascribed to such term in the 
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Purchase Agreement. 

C. In consideration for the Successor Agency’s performance of its obligations under 
the Purchase Agreement, Purchaser agreed to construct the off-site improvements (“Public 
Improvements”) set forth in the Purchase Agreement to serve the Project, which include the 
following:  

1. The intersection improvements at Delaware, Palm and State Route 75 (the 
“Highway 75 Access Improvements”) including, without limitation, the following; 

(a) Removal of existing median and pavement between Palm Avenue 
and Property entrance; 

  (b) Removal of existing curb/gutter, median and pavement along 
southern side of Palm Avenue, between 7th Avenue and State Route 75; 

  (c) Construction of new curb/gutter, pavement and median on Palm 
Avenue between 7th Avenue and State Route 75; 

  (d) Installation of landscaping and irrigation and storm water treatment 
“garden”, which shall be an ongoing maintenance obligation of Purchaser before and after 
acceptance of the remainder of the Public Improvements by the City; 

  (e) Installation of new street lights; and  

  (f) Any other Cal-Trans requirements relating to the Public 
Improvements. 

2. Moving of traffic signals and interconnection of traffic signals and 
construction of curbs, gutters, sidewalks and landscaping on Palm Avenue and 9th Street;  

3. All existing and proposed utilities within the boundary of the Property, or 
within any right-of-way abutting the boundary shall be placed underground (conversion) to the 
reasonable satisfaction of the City Public Works Director. Purchaser is responsible for 
complying with the requirements and make such arrangements with each serving and impacted 
utility company for the conversion or additional installation of such facilities (the “Underground 
Utilities”); 

4. Removal and replacement of the concrete alley at the south end of the 
Property to the reasonable satisfaction of the City Public Works Director, including the 
adjustment to grade and/or replacement of all utility covers in such alley.  The work shall also 
include combining and reconfiguring the vehicular access point to the alley and parking access 
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on 9th Street to the satisfaction of the City Public Works Director. The concrete section shall be 
designed to support the imposed load of fire apparatus to withstand a minimum 95,000 pound 
vehicle load (“Alley Improvements”);  

5. The existing traffic signal pole signaling left turns from Westbound Silver 
Strand Boulevard to Palm Avenue shall be removed and replaced to the reasonable satisfaction 
of the City Public Works Director (“New Traffic Signal”); and 

6. All other improvement requirements as set forth in the Purchase 
Agreement. 

D. The purpose of this Agreement is to establish the conditions for City’s acceptance 
of the Public Improvements once completed by Purchaser in accordance with the Purchase 
Agreement and all applicable City requirements.   

E. The Public Improvements detailed herein are not exhaustive of all of the public 
improvements Purchaser must complete pursuant to the Project entitlements, other governing 
documents and/or applicable law; however, recordation hereof following Completion will 
constitute conclusive evidence that all Public Improvements required pursuant to the Purchase 
Agreement have been completed.   

 NOW, THEREFORE, in consideration of the mutual promises, covenants, and 
agreements of the Parties, and other good and valuable considerations, the sufficiency and 
adequacy of which are hereby acknowledged by the Parties, the Parties hereto agree as follows: 

1.0 MAINTENANCE PENDING ACCEPTANCE OF DEDICATION. The Parties 
understand and agree that until such time that the City accepts the completed Public 
Improvements, Purchaser shall be obligated and responsible for the ongoing maintenance of and 
repairs to the Improvements. 

2.0 CONDITIONS FOR CITY’S ACCEPTANCE OF PUBLIC IMPROVEMENTS. 
The Public Improvements shall be promptly accepted by City upon Completion.  For purposes 
herein “Completion” means the point in time when all of the following shall have occurred: (1) 
approval of the Public Improvements by the City’s Public Works Director, which approval shall 
not be unreasonably conditioned, delayed or withheld; (2) approval of the Public Improvements 
by Cal-trans, as necessary; (3) recordation of a Notice of Completion by the City; (4) 
certification or equivalent by an authorized representative of each designer of each of the 
respective Improvements that construction has been completed in a good and workmanlike 
manner and substantially in accordance with plans and specifications approved by the City; and 
(5) payment, settlement or other extinguishment, discharge, release, waiver, bonding or insuring 
against any mechanic’s liens that have been recorded or stop notices that have been delivered. 
Purchaser shall promptly remedy at the Purchaser’s cost and expense any condition or conditions 

Attachment 17



 
9th and Palm Maint and Acceptance v5 
10-1-13 

 
 

Page 4 of 5

which prevent the City from accepting the Public Improvements as provided by this paragraph.  

3.0 FORM OF ACCEPTANCE. The City’s acceptance of the Public Improvements 
shall be in writing by an adopted resolution of the City Council. The Public Improvements shall 
become the property of the City immediately upon acceptance.  

4.0 GUARANTEE. Purchaser hereby guarantees all work against defective 
workmanship and materials furnished by Purchaser for a period of one (1) year from the date the 
Notice of Completion is filed. Purchaser shall promptly replace or repair in a manner satisfactory 
to City’s Public Works Director, any such defective work, after notice to do so from City, and 
within the time specified in the notice. Upon the failure of Purchaser to make such replacements 
or repairs within fifteen (15) calendar days of notice from the City, the City may perform this 
work and the Purchaser and its sureties shall be liable for the costs thereof.  If any such 
replacements and repairs cannot reasonably be made within such fifteen (15) calendar day 
period, and Purchaser has begun such replacements and repairs fifteen (15) calendar day period 
and is proceeding with diligence to complete same, then such fifteen (15) calendar day period 
shall be extended to allow the completion of such replacements and repairs. In addition to the 
foregoing, the City, in its sole discretion, may extend the fifteen (15) day deadline to complete 
any such replacements or repairs.  

5.0 INDEMNIFICATION.  In addition to and without limiting any indemnity 
provided under the Purchase Agreement, Purchaser shall protect, defend, indemnify and hold the 
Successor Agency, City and each of their respective elected officials, members, officers, 
representatives, agents, employees, contractors and attorneys (collectively, the “Indemnified 
Parties”) harmless from and against any and all claims asserted or liability established for 
damages or injuries to any person or property, including injury to Purchaser’s officers, 
employees, invitees, guests, agents or contractors, which arise out of the negligence or 
intentional misconduct of Purchaser, its respective contractors, subcontractors, agents or other 
persons acting on Purchaser’s behalf  in connection with the design, construction and installation 
of the Improvements, and all expenses of investigating and defending against same, including, 
without limitation, attorneys’ fees and costs.  If the City, in good faith, determines that its 
interests are not adequately protected by being provided a defense by Purchaser, City (and the 
other Indemnified Parties) may, at its election, conduct the defense or participate in the defense 
of any claim related in any way to this indemnification. If the City, on behalf of the Indemnified 
Parties, makes the foregoing election to conduct its own defense or obtain independent legal 
counsel in defense of any claim related to this indemnification, then Purchaser shall pay all of the 
costs related thereto, including, without limitation, reasonable attorneys’ fees and costs. The 
foregoing defense and indemnification obligations shall survive the termination of this 
Agreement and shall continue to remain in effect after any or all of the following events:  
Closing, Completion and recordation of any Release of Construction Covenants. 
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 6.0 SUCCESSORS AND ASSIGNS.  This Agreement shall bind and inure to the 
benefit of the Parties and their respective, permitted heirs, successors in interest and assigns to 
the Property.  

7.0 ESTOPPEL CERTIFICATE.  Upon written request from Purchaser, City shall 
provide, within fifteen (15) days of the receipt of the written request, to Purchaser and any 
lender, prospective lender, or prospective purchaser, an estoppel certificate by which City 
confirms whether or not any defaults then exist hereunder or in connection herewith, along with 
confirmation of such other factual matters as such recipient may reasonably require and which is 
within the knowledge of the City.  Purchaser shall pay all reasonable costs and expenses of City 
in providing any such estoppel certificate. 

SUDBERRY-PALM AVENUE LLC, 
a California limited liability company 

By: SUDBERRY DEVELOPMENT, INC.,  a 
California corporation, its managing member 

 
Dated:___________________  By:________________________________ 

       Colton T. Sudberry, President 

 

CITY OF IMPERIAL BEACH  

Dated:___________________                  By: _____________________________ 
City Manager 

APPROVED AS TO FORM  
City Attorney 

By:______________________ 
      Jennifer Lyon 

KANE, BALLMER & BERKMAN 
Special Counsel 
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EXHIBIT A 

Legal Description 

The land referred to herein is situated in the State of California, County of San Diego, and 
described as follows: 
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RIGHT OF ENTRY AGREEMENT 
 

This RIGHT OF ENTRY AGREEMENT (“Agreement”) is made as of this ______ day 
of________________, 201____ (the “Effective Date”), by and between IMPERIAL BEACH 
REDEVELOPMENT AGENCY SUCCESSOR AGENCY (the “Successor Agency”), and 
SUDBERRY-PALM AVENUE, LLC, a California limited liability company (“Licensee”). 

 
RECITALS 

 
A. The Successor Agency is the current owner of certain real property located in the City of 

Imperial Beach, San Diego County, California, as more particularly shown on the site 
map attached hereto as Exhibit “A” (the “Site”).   

 
B. The Site is the subject of that certain Purchase and Sale Agreement dated __________, 

201____ (the “Purchase Agreement”), by and between the Successor Agency and the 
Licensee (“Purchaser” therein), pertaining to the redevelopment of the Site with a 
commercial/retail development (the “Improvements”), in accordance with the terms and 
conditions of the Purchase Agreement.   The term “Purchase Agreement” as used herein 
shall mean, refer to and include the Purchase Agreement, as well as any riders, exhibits, 
addenda, implementation agreements, amendments and attachments thereto (which are 
hereby incorporated herein by this reference) or other documents expressly incorporated 
by reference in the Purchase Agreement. Any capitalized term not otherwise defined 
herein shall have the meaning ascribed to it in the Purchase Agreement.  

 
C. Subject to the covenants and conditions set forth below, the parties desire to enter into 

this Agreement to provide Licensee with access to the Site for the purposes and in 
accordance with the terms and provisions set forth herein. 

 
TERMS 

 
1. Grant of License.  The Successor Agency hereby grants to Licensee, its employees, 

contractors, consultants, and agents, a temporary, nonexclusive license and right of entry 
to perform the following acts on the Site: (i) obtain soil samples and make surveys and 
tests necessary to determine the suitability of the Site for the development of the Project; 
(ii) conduct reasonable investigations on and beneath the Site to determine the presence 
of Hazardous Materials; (iii) allow Licensee’s engineers and architects to obtain data for 
drawings, calculations, plans and specifications; (iv) establish a construction office to 
manage any work to be performed on the Site with necessary power and portable sanitary 
services; and (v) conduct reasonable investigations on the Site pertaining to the 
relinquishment, reconfiguration, access, signalization, utility (wet & dry), retention basin, 
storm drain systems assessments and possible relocations, below surface infrastructures 
and other tests and samples necessary for highway and Site improvement to conform to 
the approved plan, all as more specifically described in Exhibit “B”  in accordance with 
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the drawings attached hereto as Exhibit “D” (collectively, the “Permitted Purposes”), 
subject to all licenses, easements, encumbrances and claims of title affecting the Site, 
during the Term (defined below) of this Agreement (the “License”).  As used herein the 
phrase “Hazardous Materials” means any substance, whether in the form of a solid, 
liquid, gas or any other form whatsoever, which by any governmental requirement is 
defined as “hazardous” or harmful to the environment.  Licensee agrees that the 
Permitted Purposes shall be completed in accordance with any permits and authorization 
issued by the City or any other governmental entity having jurisdiction over the Site in 
connection with the Permitted Purposes.  Licensee’s or its duly authorized employees’, 
agents’, consultants’, independent contractors’ (collectively, “Licensee’s 
Representatives”) use of the Site shall not interfere with the use and enjoyment of the Site 
by the Successor Agency or its directors, officers, members, employees, agents and 
independent contractors (collectively, “Successor Agency’s Representatives”), or anyone 
claiming under or through them.  Licensee shall not permit any other party associated 
with Licensee, except Licensee’s Representatives, to enter onto the Site during the term 
of this Agreement without the prior written consent of the Successor Agency Executive 
Director or his or her designee, which may be withheld in his or her sole and absolute 
discretion.  Licensee and Licensee’s Representatives shall not perform any work other 
than the Permitted Purposes upon the Site.  

 
2. Term.   This Agreement shall commence upon the date the Successor Agency executes 

this Agreement (the “Effective Date”) and shall automatically expire upon the earliest to 
occur of: (i) conveyance of title to the Site to Licensee or its assignees pursuant to the 
Purchase Agreement; (ii) termination of the Purchase Agreement; or (iii) termination of 
this Agreement in accordance with Section 15 hereto (the “Term”).   

 
3.  No Possessory Interest.  Licensee acknowledges and agrees that Successor Agency’s 

grant of this License to use the Site creates no possessory interest in the Site and therefore 
Licensee shall abandon the use of the Site without the necessity of a judicial proceeding 
by the Successor Agency no later than the expiration of this Agreement, or, in the event 
of an earlier termination of this Agreement, Licensee shall abandon the use of the Site 
immediately upon such earlier termination.  Licensee further acknowledges and agrees 
that any failure to abandon the use of the Site upon expiration or termination of this 
Agreement shall constitute a trespass.  This Term of this Agreement is intended to be for 
a short duration. 

 
4. Purpose of Right of Entry. Subject to the provisions of this Agreement, Licensee and 

Licensee’s Representatives may, during the Term, enter onto the Site at reasonable times 
to perform the Permitted Purposes in a good, substantial and workmanlike manner.  Once 
undertaken, each act constituting a Permitted Purpose shall be diligently pursued to 
completion. 
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5. Permits; Compliance with Laws and Regulations.  Any and all work undertaken by 
Licensee pursuant to this Agreement shall be performed in conformance with all laws, 
ordinances, codes, and regulations of, or approved by, the applicable federal, state and 
local governments with respect to Licensee’s or Licensee’s Representatives use of and 
activities upon the Site.  Licensee, at Licensee’s sole cost and expense, shall obtain all 
required governmental permits and authorizations for Licensee’s use of and activities 
upon the Site pursuant to this Agreement, and Licensee’s use of and activities upon the 
Site shall be in conformance with any such permits and authorizations.  Successor 
Agency, in its capacity as owner of the Site, shall cooperate with Licensee in applying for 
such permits and authorizations, subject to the approval of Successor Agency Executive 
Director or designee.    

  
6. Reports and Studies. In consideration of the Successor Agency’s granting of this License, 

Licensee shall promptly provide the Successor Agency with a copy of all reports and test 
results arising from this License; it being understood that such reports and test results are 
being delivered to Successor Agency without any representations or warranties of any 
kind or nature, expressed or implied, as to the contents thereof, and without creating any 
liability for Licensee or the preparer of such reports. 

 
7. Condition Of The Site.   The Site is licensed to Licensee in an “as is” condition, existing 

as of the Effective Date of this Agreement.  Except for the work described in Exhibit “B”, 
Licensee shall not construct any temporary or permanent improvements or make any 
material changes to the Site as part of Licensee’s use of the Site without Successor 
Agency’s prior written consent, which may be withheld in its sole and absolute 
discretion.  Such prohibition on construction of improvements or material changes to the 
Site shall include but shall not be limited to any signs, paving, construction of fencing, 
retaining walls, buildings or structures, or the removal of any living trees.   

 
8. Maintenance and Condition of the Site.  Licensee shall at all times cause its use of and 

activities upon the Site to be conducted in a safe, neat and orderly fashion.  Licensee shall 
be responsible for clean-up of the Site from any activities undertaken by Licensee or any 
Licensee Representative on the Site, including any improvements thereon, in compliance 
with all zoning, building, safety, health, environmental and other laws, codes, ordinances, 
regulations, orders, requirements, permits or authorizations of any federal, state or local 
government applicable to the Permitted Purposes.     

 
9. Restoration of Site.  Upon the termination or expiration of this Agreement, and provided 

that the Site has not been conveyed to Licensee or its assignee(s) pursuant to the Purchase 
Agreement, Licensee shall at its sole cost and expense, cause the Site to be restored from 
any damage or material change caused by Licensee or any Licensee Representative to 
substantially the same condition as the Site was in prior to Licensee’s entry onto the Site 
under this Agreement, except that notwithstanding anything to the contrary herein, 
Licensee shall  complete the work more specifically described in the attached Exhibit 
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“B”.  To ensure completion of the work, as a condition precedent to the effectiveness of 
this License, Licensee shall cause its contractor to obtain and submit to the Successor 
Agency the following:  

 
1. A “Payment Bond” (Material and Labor Bond) for one hundred percent (100%) of 

the contract price of work to be performed, to satisfy claims of material suppliers 
and of mechanics and laborers employed on the work.  The bond shall be 
maintained by the Licensee’s contractor in full force and effect until the work is 
accepted by the Successor Agency and until all claims for materials and labor are 
paid, and shall otherwise comply with the Government Code and Public Contract 
Code. 

2. A “Faithful Performance Bond” for one hundred percent (100%) of the contract 
price to guarantee faithful performance of all work, within the time prescribed, in 
a manner satisfactory to the Successor Agency, and that all materials and 
workmanship will be free from original or developed defects. 

 The bonds must remain in effect until completion of the work.   
 

Licensee shall be responsible for any damage done to the Site by Licensee or Licensee’s 
Representatives.  Licensee shall additionally, at Licensee’s sole cost and expense, 
remove, or cause to be removed, any garbage and debris on the Site caused by Licensee 
or any Licensee Representative. 

 
10. Liens. Licensee shall not suffer or permit to be enforced against the Site, or any part 

thereof, any mechanics’, materialmen’s, contractors’ or subcontractors’ liens or any claim 
for damage arising from any work performed by Licensee or Licensee’s Representatives 
or Licensee or Licensee’s use of and activities upon the Site pursuant to this Agreement.  
Subject to any contest undertaken by Licensee in accordance with the requirements of 
this Paragraph 10 to challenge payment, Licensee shall pay, or cause to be paid, all said 
liens, claims or demands, or post bonds sufficient to dismiss or remove such liens, before 
any action is brought to enforce the same against the Site.  The Successor Agency 
reserves the right at any time and from time to time to post and maintain on the Site, or 
any portion thereof or improvement thereon, such notices of non-responsibility as may be 
necessary to protect Successor Agency against any liability for all such liens, claims or 
demands.  In the event Licensee undertakes a contest of any lien, claim or demand to 
challenge payment, and Successor Agency, in good faith, determines that a foreclosure 
thereof could occur within 60 days, Licensee shall, within ten days of written demand, 
deliver to the Successor Agency bonds or other adequate security in form and amount 
approved in writing by Successor Agency Executive Director or designee. 

 
11. Indemnification.  To the extent permitted by law, Licensee shall protect, defend, 

indemnify and hold Successor Agency, the Successor Agency’s Representative and each 
of its elected officials, officers, representatives, agents, employees, contractors and 
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attorneys (collectively, the “Indemnified Parties”) harmless from and against any and all 
claims asserted or liability established for damages or injuries to any person or property, 
including injury to Licensee’s officers, employees, invitees, guests, agents or contractors, 
which arise out of or are in any manner directly or indirectly connected with any work or 
activity of Licensee, its officers, employees, invitees, guests, agents and contractors 
permitted pursuant to this Agreement (excluding any such matter arising out of the mere 
discovery by Licensee of a Pre-existing Site Condition and any loss or damage to the 
proportional extent resulting from the Successor Agency’s or any Indemnified Party's 
negligence or willful misconduct), and all expenses of investigating and defending 
against same, including, without limitation, attorneys’ fees and costs. If the Successor 
Agency (on behalf of the Indemnified Parties), in good faith, determines that its(their) 
interests are not adequately protected by being provided a defense by Licensee, the 
Successor Agency may, at its election, conduct the defense or participate in the defense 
of any claim related in any way to this indemnification.  If, pursuant to the preceding 
sentence, the Successor Agency makes such election to conduct its own defense or obtain 
independent legal counsel in defense of any claim related to this indemnification, then 
Licensee shall pay all of the costs related thereto, including, without limitation, 
reasonable attorneys’ fees and costs.   The foregoing defense and indemnification 
obligations shall survive the termination of this Agreement or the Purchase Agreement 
and shall continue to remain in effect after any or all of the following events:  
Conveyance of the Site to Licensee or its assignee(s) pursuant to the Purchase 
Agreement, Completion and recordation of any Release of Construction Covenants, as 
described in the Purchase Agreement. 

 
12. Waiver Of Subrogation.  Licensee hereby waives any and every claim which arises or 

may arise in its favor and against the Successor Agency during the term of this 
Agreement or any extension or renewal hereof for any and all loss or damage to 
Licensee’s property, or property of Licensee’s officers, representatives, employees, 
agents, subcontractors, patrons or invitees covered by valid and collectible property 
insurance policies to the extent that such loss or damage is covered under such insurance 
policies.  Successor Agency hereby waives any and every claim which arises or may arise 
in its favor and against the Licensee during the term of this Agreement or any extension 
or renewal hereof for any and all loss or damage to Successor Agency's property, or 
property of Successor Agency’s officers, representatives, employees, agents, 
subcontractors, patrons or invitees covered by valid and collectible property insurance 
policies (or self-insurance programs) to the extent that such loss or damage is covered 
under such insurance policies (or self-insurance programs). Each Party shall obtain 
appropriate waiver of subrogation endorsements to such insurance policies. Such waiver 
shall be in addition to, and not in derogation of, any other waiver or release contained in 
this Agreement.  Licensee also agrees that any insurer providing worker’s compensation 
coverage for Licensee shall agree to waive all rights of subrogation against the Successor 
Agency and Successor Agency’s Representatives for losses arising from activities and 
operations of Licensee and the use of the Site pursuant to this Agreement. 
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13. Liability For Loss, Injury Or Damage. In addition to any other assumption of liability set 

forth herein, and excluding any loss or damage to the extent resulting from the Successor 
Agency’s or any Indemnified Party's negligence or willful misconduct, Licensee agrees 
that it assumes the sole risk and responsibility for any damage, destruction or theft of 
Licensee’s equipment, materials or personal Site placed on the Site and for any injury to 
persons which occurs on the Site as a result of the permitted use licensed pursuant to 
Section 1, above, of this Agreement. 

 
14. Insurance.   Prior to commencing work, Licensee shall procure, maintain, and pay for 

insurance against claims for injuries to persons or damages to property which may arise 
from or in connection with the performance of the work or services hereunder by 
Licensee, its agents, representatives, employees or subcontractors for the duration of the 
License Agreement.  The insurance requirements are set forth in the Insurance 
Requirements and Verifications, which is attached as Exhibit “C”. 

 
15. Termination. In the event that Licensee or Licensee’s Representatives violate any of the 

terms or conditions set forth in this Agreement, the Successor Agency Executive Director 
or designee, after giving Licensee written notice of such violation and a thirty (30) 
calendar day period within which to cure the same and during such 30-day period such 
violation is not cured, shall have the right to immediately terminate this Agreement by 
providing written notice to Licensee of said termination.  No termination or expiration of 
this Agreement shall relieve Licensee of performing any of its obligations required 
hereunder which were either required prior to or which survive such termination or 
expiration.  

 
16. Licensee As Independent Contractor.  Licensee is, and at all times during the term of this 

Agreement shall be deemed to be, an independent contractor.  Successor Agency shall 
not be liable for any acts or omissions of Licensee, or its officers, representatives, 
employees, agents, subcontractors, patrons or invitees and nothing herein contained shall 
be construed as creating the relationship of employee and employer between Licensee 
and Successor Agency.  Licensee shall be solely responsible for all matters relating to 
payment of its employees, including payment of Social Security taxes, withholdings and 
payment of any and all federal, state and local personal income taxes, disability 
insurance, unemployment, and any other taxes for such employees, including any related 
assessments or contributions required by law or any other regulations governing such 
matters. 

 
17. Assignability.  This Agreement may not be assigned or transferred without the express 

written consent of the Successor Agency Executive Director (which may be withheld in 
his or her sole and absolute discretion), whether voluntarily or involuntarily, and 
Licensee shall not permit the use of the Site, or any part thereof, except in strict 
compliance with the provisions hereof, and any attempt to do otherwise shall be null and 
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void. Any approved assignee of this Agreement shall enter into an assignment and 
assumption agreement in a form reasonably approved by the Successor Agency 
Executive Director. No legal title or leasehold interest in the Site is created or vested on 
Licensee. 

 
18. Governing Law.  The laws of the State of California shall govern this Agreement. 
 
19. Counterparts. This Agreement may be executed in any number of counterparts, each of 

which shall be an original and all of which shall constitute one and the same instrument. 
 
20. Attorneys’ Fees.  If any action, proceeding, or arbitration arising out of or relating to this 

Agreement is commenced by either party to this Agreement, then the prevailing party 
shall be entitled to receive from the other party, in addition to any other relief that may be 
granted, the reasonable attorneys’ fees, costs and expenses incurred in the action, 
proceeding or arbitration by the prevailing party. 

 
21. Successor Agency’s Proprietary Capacity.  Licensee agrees that Successor Agency, in 

making and entering into this Agreement, is acting and shall be deemed to be acting 
solely in Successor Agency’s proprietary capacity for all purposes and in all respects; and 
nothing contained in this Agreement shall be deemed directly or indirectly to restrict or 
impair in any manner or respect whatsoever any of Successor Agency’s governmental 
powers or rights or the exercise thereof by Successor Agency, whether with respect to the 
Site or Licensee’s use thereof or otherwise.  It is intended that Licensee shall be obligated 
to fulfill and comply with all such requirements as may be imposed by any governmental 
entity or authority of the City having or exercising jurisdiction over the Site in its 
governmental capacity. 

 
22. Authority to Sign.  Licensee hereby represents that the persons executing this Agreement 

on behalf of Licensee have full authority to do so and to bind Licensee to perform 
pursuant to the terms and conditions of this Agreement. 

 
23. Notice.  Any notice provided for in this Agreement shall be given by mailing such notice 

by certified, return receipt mail addressed as follows: 
 

If to Licensee:  
 

Sudberry-Palm Avenue LLC 
c/o Sudberry Properties 
5465 Morehouse Drive, Suite 260 
San Diego, CA 92121 
Attn: Colton T. Sudberry 
Tel: (858) 546-3000 
Fax: (858) 546-3009  
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And a copy of each such notice sent to Licensee shall be transmitted by email to Gerald I. 
Solomon, Esq. of Solomon Minton Cardinal Doyle & Smith LLP addressed as follows: 
gis@smcdslaw.com 

 
 
 If to Successor Agency:    
   Imperial Beach Redevelopment Agency Successor Agency 

825 Imperial Beach Boulevard  
Imperial Beach, CA 91932 
Attn: Successor Agency Executive Director 
Tel: 619-423-0314 
Fax: 619-628-1395 

 
With a copy to:  

McDougal, Love, Eckis, Boehmer & Foley 
   8100 La Mesa Boulevard, Suite 200 
   La Mesa, CA 91942 
   Attn: Jennifer Lyon 

Tel: 619-440-4444 
   Fax: 619-440-4907 

  
With a copy to:  

Kane, Ballmer & Berkman 
515 S. Figueroa Street, Suite 1850 
Los Angeles, California 90071 
Attn: Kendall D. Berkey 
Tel: 213-617-0480 
Fax: 213-625-0931 

 
24. Time is of the Essence.  Time is of the essence as to every term and condition of this 

Agreement. 
 
25. Recordation. Neither party shall record this Agreement. 
 
26. Severability. In the event that any provisions of this Agreement shall be held to be 

invalid, the same shall not affect in any respect whatsoever the validity of the remainder 
of the Agreement. 

 
IN WITNESS WHEREOF, the parties have executed and delivered this Agreement as of 

the Effective Date.  
 

SUDBERRY-PALM AVENUE LLC, 
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a California limited liability company 
 
By: SUDBERRY DEVELOPMENT, INC.,  a 

California corporation, its Manager 
 

 
 

Dated:___________________  By:________________________________ 
       Colton T. Sudberry, President 
 
 
 

[SIGNATURES CONTINUE ON NEXT PAGE]
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     IMPERIAL BEACH REDEVELOPMENT AGENCY 
SUCCESSOR AGENCY 

 
 
Dated:___________________                  By: _____________________________ 

Successor Agency Executive Director 
 
 

 
APPROVED AS TO FORM  
Successor Agency Attorney 
 
 
By:______________________ 
       Jennifer Lyon 
 
 
KANE, BALLMER & BERKMAN 
Special Counsel 
 
By:___________________________ 
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SITE MAP 
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Exhibit “C” 
 
 

INSURANCE REQUIREMENTS AND VERIFICATION 
 
A. Minimum Limits of Insurance.  Licensee shall maintain limits of no less than: 
 

(1) Commercial General Liability. 
 

Two Million Dollars ($2,000,000) combined single limit per occurrence for 
bodily injury and property damage.  Licensee shall indicate whether coverage 
provided is on a “claims made” or “occurrence” basis. 

 
(2) Automobile Vehicle Liability Insurance. 

 
Two Million Dollars ($2,000,000) combined single limit per accident for bodily 
injury or property damage.  The limit shall include applicable umbrella coverages.  
The following coverage shall be included: 

 
(a) Owned Vehicle (if any). 

 
(b) Hired Vehicle. 

 
(c) Non-owned Vehicle. 

 
(3) Workers’ Compensation and Employer’s Liability. 

 
Workers’ Compensation limits as required by the Labor Code of the State of 
California and Employer’s Liability limits of One Million Dollars ($1,000,000) 
per accident. 

 
B. Deductibles and Self-Insured Retentions.  Any deductibles or self-insured retentions must 

be declared to and approved by Successor Agency.  At the option of Successor Agency, 
the insurer shall reduce or eliminate deductibles (limited to general and vehicle liability 
insurance only) or self-insured retentions as respects Successor Agency, its officials, 
employees and volunteers or Licensee shall procure a bond guaranteeing payment of 
losses, related investigation, claim administration, and defense expenses. 

 
C. Other Insurance Provisions. 
 

(1) General Liability and Automobile Liability Coverage Only. 
 

(a) The City of Imperial Beach, members of its City Council, boards and 
commissions, Imperial Beach Redevelopment Agency Successor Agency, 
Successor Agency’s Representatives and their officers, agents, employees 
and volunteers are to be covered as additional insureds as respects:  
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liability arising out of activities performed by or on behalf of Licensee; 
premises owned, leased, licensed or used by the Licensee; and premises on 
which Licensee is performing services, if any, on behalf of the Successor 
Agency.   

 
(b) Licensee’s insurance coverage shall be primary insurance in respect to the 

City of Imperial Beach, members of its City Council, boards and 
commissions, Imperial Beach Redevelopment Agency Successor Agency, 
Successor Agency’s Representatives and their officers, agents, employees 
and volunteers.  Any insurance or self-insurance maintained by the 
Successor Agency or Agency, its officials, and employees, shall be in 
excess of Licensee’s insurance and shall not contribute with it. 

 
(c) Any failure to comply with the reporting provisions of the policies shall 

not affect coverage provided to the City of Imperial Beach, members of its 
City Council, boards and commissions, Imperial Beach Redevelopment 
Agency Successor Agency, Successor Agency’s Representatives and their 
officers, agents, employees and volunteers.  

 
(d) Coverage shall state that Licensee’s insurance shall apply separately to 

each insured against whom a claim is made or suit is brought, except with 
respect to the limits of the insurer’s liability. 

 
(2) Workers’ Compensation and Employer’s Liability Coverage.  

 
The insurer shall agree to waive all rights of subrogation against the City of 
Imperial Beach, members of its City Council, boards and commissions, Imperial 
Beach Redevelopment Agency Successor Agency, Successor Agency’s 
Representatives and their officers, agents, employees and volunteers for losses 
arising from work performed by Licensee for the Successor Agency. 

 
(3) All Coverage. 

 
(a) Each insurance policy required by this Agreement shall be endorsed to 

state that coverage shall not be canceled, except after thirty (30) days prior 
written notice has been given to the Successor Agency at the following 
address:  

 
  Imperial Beach Redevelopment Agency Successor Agency 

1685 Main Street, Room 212 
Imperial Beach, CA 90401. 

 Attention: Successor Agency Executive Director 
 

(b) If Licensee, for any reason, fails to maintain insurance coverage which is 
required pursuant to this Agreement, the failure shall be deemed a material 
breach of this Agreement.  Successor Agency, at its sole option, may 
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terminate this Agreement and obtain damages from Licensee resulting 
from the breach.  Alternatively, Successor Agency may purchase the 
required insurance (but has no special obligation to do so), and without 
further notice to Licensee, Successor Agency may deduct from sums due 
to Licensee any premium costs advanced by Successor Agency for the 
insurance. 

 
D. Acceptability of Insurers.  Insurance is to be placed with insurers rated A: 6 or better by 

A.M. Best’s rating service, unless otherwise approved by the Successor Agency’s Risk 
Manager. 

 
E. Verification of Coverage.  Licensee shall furnish Successor Agency with certificates of 

insurance affecting coverage required by this Agreement.  The certificates for each policy 
are to be signed by a person authorized by that insurer to bind coverage on its behalf.  
The certificates are to be on forms provided by Successor Agency and are to be received 
and approved by Successor Agency before work commences.  Copies of the Certificate of 
Insurance and endorsement forms acceptable to Successor Agency are attached. 

 
F. Licensee Contractors.  Licensee shall provide to Successor Agency certificates of 

insurance evidencing satisfactory compliance by each Licensee contractor with the 
insurance requirements stated herein. 

 
 (1) Professional Liability Insurance.  
 

Licensee contractors shall maintain professional liability insurance appropriate to 
the Licensee contractor’s profession with a limit of not less than $1,000,000 each 
occurrence/$1,000,000 in the annual aggregate.  Architects’ and engineers’ 
coverage is to be endorsed to include contractual liability. 
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DRAWINGS OF WORK 
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PURCHASE AND SALE AGREEMENT 

 
  This PURCHASE AND SALE AGREEMENT (this “Agreement”) by and between the 
IMPERIAL BEACH REDEVELOPMENT AGENCY SUCCESSOR AGENCY (“Successor 
Agency”) and SUDBERRY-PALM AVENUE, a California limited liability company 
(“Purchaser”), is dated for identification purposes only as of ___________________, 201__.  In 
this Agreement, each of the Purchaser and the Successor Agency is sometimes individually 
referred to as a “Party” and collectively as the “Parties”.  For good and valuable consideration, 
the receipt and sufficiency of which are hereby acknowledged, the Parties hereby agree as 
follows: 

0BPART 1.  SUBJECT OF AGREEMENT 

8B SECTION 101  Purposes of this Agreement  

a. The Successor Agency is the owner of certain real property constituting an 
approximately 3.9 acre site, located generally at the south side of Palm Avenue (State Route 75), 
between 7th Street and 9th Street (the “Site”), consisting of two properties, described below in this 
Agreement and referred to as “Property 1” and “Property 2”.  Upon the City’s vacation of 
adjacent rights-of-way, which will occur upon the approval and recordation of the Map, the Site 
will increase to approximately 4.75 acres.  

b. As more fully described in this Agreement, below, the purposes of this Agreement 
include providing for the following:  

(i)  the sale of the Site (consisting of Property 1 and Property 2, as defined 
below) by Successor Agency to Purchaser for the Purchase Price and upon the satisfaction of 
conditions and subject to the terms of this Agreement, below;  

 (ii) Purchaser’s concurrent grant to the Successor Agency of an option with 
respect to Property 2 to ensure the timely redevelopment of Property 2 in accordance with this 
Agreement, to be exercised by the Successor Agency in accordance with the terms of this 
Agreement;  

(iii)  construction of certain off-site Public Improvements (defined below) by 
Purchaser, including the Highway 75 Access Improvements (defined below), and payment to or 
for the benefit of or reimbursement to Purchaser for the cost of the Public Improvements, solely 
from Series 2010 Bond Proceeds (defined below); and 

(iv)  Purchaser’s redevelopment of the Site with approximately 46,200 square 
feet of retail/commercial space plus parking, landscaping and related improvements, as described 
in the Scope of Development and this Agreement, below, including:  
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(A) the preparation of building pads on Property 1 and Property 2 by 
Purchaser (designated Parcels “A” through “G”, as depicted on the Site Map attached to this 
Agreement as Attachment No. 1); and 

(B)  the construction by Purchaser of retail/commercial buildings on 
Parcels “A”, “B”, “C” and “D” (as defined below) and, if Purchaser elects to do so, on Parcel 
“E”, “F”, and “G”. 

c. The Parties to this Agreement acknowledge that the public funds expended by the 
City of Imperial Beach and the Successor Agency (and its predecessor-in-interest, the former 
Imperial Beach Redevelopment Agency) to acquire and clear the Site and relocate the former 
occupants from the Site exceed the Purchase Price (such differential plus the Public 
Improvement Funds (defined below) collectively being referred to herein as the “Public 
Subsidy”). The Public Subsidy shall be in consideration for the following: (i) the construction by 
Purchaser and/or its Assignees of an approximately 46,200 square foot retail/commercial center 
on the Site (“the Project”), in accordance with all the terms and conditions of this Agreement and 
any permits for development issued by the City; (ii) Purchaser’s satisfactory construction of the 
Public Improvements required to be constructed under this Agreement, including the Public 
Improvements described in Section 219.a.; and (iii) Purchaser’s and/or its Assignees’ 
maintenance and operation of the Project in accordance with the Grant Deed for the Site and the 
Agreement Containing Covenants to be recorded concurrently with the conveyance of the Site to 
Purchaser.  

d. The development and use of the Site pursuant to this Agreement, and the 
fulfillment generally of this Agreement, are in the vital and best interests of the City of Imperial 
Beach and the health, safety, and welfare of its residents, and in accord with the public purposes 
and provisions of applicable federal, state, and local laws and requirements. 

e. As provided in California Health and Safety Code Section 33437.5, this 
Agreement is entered into for the purpose of redeveloping the Site and not for speculation in 
landholding. 

f. The Parties to this Agreement hereby acknowledge that they will each obtain 
valuable benefits from this Agreement and that, in entering into this Agreement, each Party is 
relying on the obligation of the other Party to perform under this Agreement. 

g. The Successor Agency acknowledges that performance by Purchaser of its 
obligations and the development and use of the Site pursuant to this Agreement will help to 
remedy and prevent the recurrence of the physical and economic conditions of blight that existed 
and currently exist in the Project Area, generating construction jobs in the development of the 
Project and permanent jobs in its operation, providing fresh food choices and other retail and 
commercial opportunities to people who live and work in and around the Project Area, and 
encouraging further private investment that will benefit the entire Project Area. 
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h. Purchaser acknowledges that performance by the Successor Agency of its 
obligations pursuant to this Agreement will provide to Purchaser and its principals significant 
and valuable financial benefits and that Successor Agency’s performance of these obligations is 
in consideration of Purchaser’s compliance with the requirements of this Agreement in the 
development, construction, operation and use of the Project. 

i. The City of Imperial Beach and Purchaser entered into that certain Disposition 
and Development Agreement dated for identification purposes as of December 14, 2011, which 
was amended by that certain “Letter Agreement” entered into by the City and the Purchaser and 
dated March 15, 2012, as further amended by that certain “Memorandum of Agreement 
Regarding Ninth Street Improvements and Funding for Site Preparation Design Work” entered 
into by the City and the Purchaser and dated August 10, 2012, as further amended by that certain 
second “Letter Agreement” entered into by the City and the Purchaser and dated December 20, 
2012, and as further amended by that certain third “Letter Agreement” entered into by the City 
and the Purchaser and dated September 23, 2013, all collectively referred to as the “DDA”.  This 
Agreement is a renegotiation of all of the terms and conditions of the DDA and, upon the 
Effective Date, this Agreement shall supersede and replace the DDA in its entirety and the City 
and Purchaser shall have no further rights or obligations thereunder except as may be expressly 
provided therein.  

j. The Parties hereby acknowledge that the recitals of fact contained in this Section 
101 are true and correct. 

 SECTION 102  Dissolution Act 
 
Subject to the provisions of Section 512.b., by execution of this Agreement, Purchaser 

hereby waives, releases and discharges the Successor Agency and its members, officers, 
employees, agents, contractors and consultants, from any and all present and future claims, 
demands, suits, legal and administrative proceedings, and from all liability for damages, losses, 
costs, liabilities, fees and expenses (including, without limitation, attorneys’ fees) arising out of 
or in any way connected with the Successor Agency’s inability to meet its financial or other 
obligations under this Agreement as a result of the Dissolution Act (defined below), and any 
future or current litigation related thereto, including California Redevelopment Association v. 

Matosantos (S194861). Notwithstanding Part 5 of this Agreement, the Successor Agency’s 
failure to meet its financial or other obligations under this Agreement as a result of State action 
with respect to the Dissolution Act, and/or any future or current litigation related thereto, 
including California Redevelopment Association v. Matosantos (S194861), shall not constitute a 
default by the Successor Agency under this Agreement. 

 
Purchaser acknowledges that it is aware of and familiar with the provisions of Section 1542 of 
the California Civil Code, which provides as follows: 
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“A general release does not extend to claims which the creditor does not know or suspect 
to exist in his or her favor at the time of executing the release, which if known by him or her 
must have materially affected his or her settlement with the debtor”. 

 
To the extent of the release set forth in this Section 102.b., Purchaser hereby waives and 
relinquishes all rights and benefits which it may have under Section 1542 of the California Civil 
Code.  
 
Notwithstanding the foregoing waiver and release, in the event of the Successor Agency’s failure 
to meet its financial or other obligations under this Agreement as a result of State action with 
respect to the Dissolution Act, and/or any future or current litigation related thereto, including 
California Redevelopment Association v. Matosantos (S194861), the Parties agree to meet and 
confer in good faith to discuss the effects of any such failure on the benefits accruing to, or the 
obligations imposed upon, any Party hereunder. 

9BSECTION 103  Definitions 

 For purposes of this Agreement, the following capitalized terms shall have the following 
meanings: 

 “Acceptance and Maintenance Agreement” shall mean an Acceptance and Maintenance 
Agreement for Public Improvements substantially in the form attached to this Agreement as 
Attachment No. 17, which is incorporated herein by this reference.  

“Acquisition and Development Costs” means properly documented costs incurred by 
Purchaser in connection with the acquisition of the Site and the entitlement, design, financing 
and construction of the Improvements, as set forth in the Project Budget.   

 “Affiliate” means (1) any Person directly or indirectly controlling, controlled by or under 
common control with another Person; (2) any Person owning or controlling ten percent (10%) or 
more of the outstanding voting securities of such other Person; or (3) if that other Person is an 
officer, director, member or partner, any company for which such Person acts in any such capacity. 
The term “control” as used in the immediately preceding sentence, means the power to direct the 
management or the power to control election of the board of directors. It shall be a presumption 
that control with respect to a corporation or limited liability company is the right to exercise or 
control, directly or indirectly, more than fifty percent (50%) of the voting rights attributable to the 
controlled corporation or limited liability company, and, with respect to any individual, 
partnership, trust, other entity or association, control is the possession, indirectly or directly, of the 
power to direct or cause the direction of the management or policies of the controlled entity.  It 
shall also be a presumption that the manager of a limited liability company controls such limited 
liability company. 

 “Agreement” shall mean this Purchase and Sale Agreement. 
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“Agreement Containing Covenants” shall mean an instrument substantially in the form 
attached to this Agreement as Attachment No. 9, which is hereby incorporated herein by this 
reference. 

“Approved Plans” shall mean the Plans approved by the Successor Agency pursuant to 
Section 306 of this Agreement. 

“Approved Title Conditions” shall have the meaning set forth in Section 205.c. of this 
Agreement. 

“Assignee” shall mean any Person to whom or to which Purchaser assigns its interests in 
this Agreement as to all or any portion of the Site, which assignment shall be subject to the 
approval of Successor Agency as provided in this Agreement. 

 “Building Pads” shall mean the foundations, platforms and structural forms necessary for 
the construction of the markets, shops and retail buildings to be constructed on the Site, and shall 
include Building Pads “A” through “G” inclusive, as shown on the Site Map.  

 “Building Permit” shall mean all grading and building permits required to be obtained 
from the City for the construction of the Improvements. 

 “Business Day” means a week day, and shall specifically exclude those days described in 
California Civil Code Section 7.1, as amended from time to time. 

 “CC&R’s” shall have the meaning set forth in Section 407 of this Agreement. 

“City” means the City of Imperial Beach, California, and any assignee or successor to its 
rights, powers and responsibilities. 

 “Close of Escrow” shall mean the escrow closing for the sale of the Site to Purchaser 
pursuant to Section 202 of this Agreement. 

 “Closing” shall mean either of the following (as defined herein): (a) the Phase 1 Closing; 
or (b) the Phase 2 Closing, as applicable and as the context may require. 

  “Completion” means the completion of construction of the Improvements as required by 
all the requirements of this Agreement, evidenced by the occurrence of all of the following:  

(1)  Either of the following: (a) for any Private Improvements, the issuance by the 
City of a certificate of occupancy; or (b) for any Public Improvements, the execution and 
recordation of an Acceptance and Maintenance Agreement (as defined in this Agreement);  

(2) recordation of a Notice of Completion by Purchaser, its Assignee or contractor 
relating to the Improvements as to the Private Improvements and by the City as to the Public 
Improvements;  
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(3) certification or equivalent by the project architect that construction of the 
Improvements (with the exception of minor “punch-list” items) has been completed in a good and 
workmanlike manner and substantially in accordance with the approved plans and specifications;  

(4) as to the Public Improvements only, approval of the Public Improvements 
by Cal-trans, as necessary;   

(5) payment, settlement or other extinguishment, discharge, release, waiver, 
bonding or insuring against any mechanic’s liens that have been recorded or stop notices that have 
been delivered; and  

(6) completion to the reasonable satisfaction of the Successor Agency Executive 
Director of development of the Site (or portion thereof within, or directly serving, the applicable 
Phase) in accordance with this Agreement, the Scope of Development and plans approved by the 
Successor Agency pursuant to this Agreement.  

Completion shall occur by Phase, so that the Completion of Phase 1 is sometimes referred to as the 
“Phase 1 Completion” and the Completion of Phase 2 is sometimes referred to as the “Phase 2 
Completion”.  Notwithstanding the foregoing, Completion may also occur Parcel by Parcel. 

 “Construction Lender” means the maker of any Construction Loan or beneficiary of any 
Construction Loan Deed of Trust. 

 “Construction Loan” means a Source of Financing in the form of a loan made to the 
Purchaser or an Assignee for construction of the Improvements, secured against one or more 
Parcels, by a Construction Loan Deed of Trust.  

 “Construction Loan Deed of Trust” means a deed of trust securing a Construction Loan.  

 “Conversion” means the date upon which a Construction Loan is converted to (or 
refinanced with) a Permanent Loan. 

 “Dissolution Act” means AB x1 26 and AB x1 27 which were signed by the Governor of 
California on June 28, 2011, making certain changes to the California Community 
Redevelopment Law, including adding Part 1.8 (commencing with Section 34161) and Part 1.85 
(commencing with Section 34170) (“Part 1.85”) to Division 24 of the California Health and 
Safety Code, as amended by Assembly Bill No. 1484 (Chapter 26, Statutes 2012) which was 
signed by the Governor of California on June 27, 2012.   

“Effective Date” shall mean the date upon which all of the following conditions have 
been satisfied: (i) the approval of this Agreement by the Successor Agency and its Oversight 
Board; (ii) the approval of the Amended Long Range Property Management Plan by the 
Successor Agency and its Oversight Board pursuant to the Dissolution Act; (iii) the approval of 
the Long Range Property Management Plan by the State Department of Finance (the “DOF”) 
pursuant to the Dissolution Act; (iv) the effectiveness of this Agreement pursuant to the 
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Dissolution Act, or the review and approval of this Agreement by the DOF if the DOF timely 
and properly requests to review the Oversight Board’s action approving this Agreement in 
accordance with the Dissolution Act; and (v) the execution of this Agreement by both the 
Successor Agency and Purchaser.   

 “Entitlements” shall mean all applicable land use approvals and all conditions of 
approval, legally required by the City or other governmental authority as a condition of 
subdivision of the Site, development of the Project and construction of the Improvements in 
accordance with this Agreement, including, without limitation, a Map and Building Permits. 

 “Environmental Indemnity” means an instrument that is mutually acceptable in form and 
substance to the Purchaser and Successor Agency Executive Director, an example of which is 
attached to this Agreement as Attachment No. 10, which is incorporated herein by this reference 
(but which example has not been approved as to form and substance by either Successor Agency 
or Purchaser and is not intended as binding on either Party – with each Party reserving the right 
to negotiate and agree, in good faith, upon the final form and substance of such instrument). 

 “Escrow Agent” means an escrow agent mutually acceptable to the Successor Agency and 
Purchaser.   

 “Excess Funds” shall have the meaning set forth in Section 219.c.3. of this Agreement. 

 “Final Construction Drawings” shall have the meaning set forth in Section 305 of this 
Agreement. 

 “Force Majeure Delay” shall have the meaning set forth in Section 602 of this 
Agreement. 

 “General Instructions” shall have the meaning set forth in paragraph k. of Section 202 of 
this Agreement. 

 “Grant Deed” means an instrument by which the Successor Agency shall convey title to 
one or more Parcels to Purchaser, that is mutually acceptable in form and substance to the 
Purchaser and Successor Agency Executive Director, an example of which is attached to this 
Agreement as Attachment No. 8, which is hereby incorporated by this reference (but which 
example has not been approved as to form and substance by either Successor Agency or 
Purchaser and is not intended as binding on either Party – with each Party reserving the right to 
negotiate and agree, in good faith, upon the final form and substance of such instrument).  

  “Hazardous Substances” shall have the meaning set forth in paragraph a.1. of Section 
216 of this Agreement. 

 “Horizontal Improvements” shall mean the public improvements and utilities required to 
be constructed or installed by Purchaser on or in connection with the development of the Site and  
Site preparation in anticipation of construction of Vertical Improvements, as provided in the 
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Scope of Development, Approved Plans and Entitlements for the Project, not including the 
Vertical Improvements. 

 “Improvements” shall collectively refer to the commercial retail shopping center to be 
constructed on the Site, consisting of the Horizontal Improvements and Vertical Improvements 
more particularly described in the Scope of Development, and including the Private 
Improvements and the Public Improvements. 

 “Increased Costs” shall have the meaning set forth in Section 311 of this Agreement.  

 “Instrument Terminating Option” shall mean the Instrument Terminating Option 
substantially in the form attached to the Option Agreement as Exhibit “D”, which is incorporated 
herein by this reference, and which shall be recorded against Property 2 upon the Phase 2 
Closing. 

 “Insurance Policies” shall have the meaning set forth in Section 309 of this Agreement. 

 “Legal Description” means the legal description of the Site attached to this Agreement as 
Attachment No. 2. 

 “Manager” means Sudberry Development, Inc., a California corporation, its successors 
and assigns. 

“Map” shall mean a final subdivision map meeting the requirements of the California 
Subdivision Map Act and all applicable City of Imperial Beach ordinances, which shall be in 
recordable form and which shall, inter alia, define Parcels “A”, “B”, “C”, “D”, “E”, “F” and “G” 
as separate legal lots. 

 “Memorandum of Option” shall mean the Memorandum of Option in the form attached 
to the Option Agreement as Exhibit “C”, which is incorporated herein by this reference, to be 
recorded against Property 2 at the Phase 1 Closing.  

 “Method of Financing” means Attachment No. 3 to this Agreement, which is 
incorporated herein by this reference. 

 “Notice of Completion” shall have the same definition as set forth in California Civil 
Code section 3093. 

 “Official Records” means the Official Records of the Office of the County Recorder for 
San Diego County, California. 

“Option” shall mean the right of the Successor Agency, in its sole discretion, to purchase 
back Property 2 from the Purchaser prior to the recordation of the Instrument Terminating 
Option, as set forth in, and subject to the conditions in, the Option Agreement and memorialized 
in the Memorandum of Option. 
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  “Option Agreement” shall mean an Option Agreement and Joint Escrow Instructions, 
substantially in the form attached to this Agreement as Attachment No. 12, which is incorporated 
herein by this reference. 

 “Parcel A” shall mean the parcel created by the Map for Building Pad “A” and related 
on-site utilities, improvements, landscaping, lighting, parking and driveways. 

“Parcel B” shall mean the parcel created by the Map for Building Pad “B” and related on-
site utilities, improvements, landscaping, lighting, parking and driveways. 

“Parcel C” shall mean the parcel created by the Map for Building Pad “C” and related on-
site utilities, improvements, landscaping, lighting, parking and driveways. 

 “Parcel D” shall mean the parcel created by the Map for Building Pad “D” and related 
on-site utilities, improvements, landscaping, lighting, parking and driveways. 

 “Parcel E” shall mean the parcel created by the Map for Building Pad “E” and related 
on-site utilities, improvements, landscaping, lighting, parking and driveways. 

“Parcel F” shall mean the parcel created by the Map for Building Pad “F” and related on-
site utilities, improvements, landscaping, lighting, parking and driveways. 

“Parcel “G” shall mean the parcel created by the Map for Building Pad “G and related 
on-site utilities, improvements, landscaping, lighting, parking and driveways. 

“Participation Component” shall mean that component of the Purchase Price equal to one 
and one-half percent (1.5%) of the gross sales price from the first arm’s-length sale of each 
Parcel or Parcels of the Site (or any portion thereof) by Purchaser in any number of transactions 
which is completed within the first Fifty-Five (55) years from the Effective Date of this 
Agreement, if any. 

“Parties” shall have the meaning set forth in the Preamble to this Agreement. 

“Payment Agreement” shall mean the Payment Agreement substantially in the form 
attached to this Agreement as Attachment No. 15, which is incorporated herein by this reference, 
evidencing Purchaser’s obligation to pay to Successor Agency the Participation Component of 
the Purchase Price. 

 “Permanent Lender” means the maker of any Permanent Loan or beneficiary of any 
Permanent Loan Deed of Trust. 

 “Permanent Loan” means a Source of Financing in the form of a permanent loan to be 
made to the Purchaser or an Assignee at Conversion, secured by a Permanent Loan Deed of Trust 
recorded against one or more Parcels.  

 “Permanent Loan Deed of Trust” means a deed of trust securing a Permanent Loan.   
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 “Permitted Deed of Trust” means a mortgage or deed of trust approved by the Successor 
Agency as a Source of Financing for the Project, including Construction Loan Deeds of Trust 
and Permanent Loan Deeds of Trust. 

“Permitted Financing Purposes” shall have the meaning set forth in Section 318 of this 
Agreement. 

   “Permitted Lender” means the holder of a Permitted Deed of Trust, including a 
Construction Lender or Permanent Lender. 

 “Permitted Transfer” means any of the following: 

 (i)  A conveyance of a security interest in the Site, or one or more Properties 
or one or more Parcels in connection with any Permitted Deed of Trust and any transfer of title by 
foreclosure, deed or other conveyance in lieu of foreclosure in connection therewith, provided that 
Purchaser shall have no authority to encumber any portion of the Site until the occurrence of the 
Phase 1 Closing and the Close of Escrow, and shall have no authority to encumber Property 2 or 
any portion of Property 2 until the occurrence of the Phase 2 Closing; 

  (ii)   A conveyance of the Site, or one or more Parcels, to any Affiliate of 
Purchaser or a sale back from such Affiliate to Purchaser, including, but not limited to, a 
conveyance to a limited liability company or limited partnership in which Purchaser, or an 
Affiliate, is the manager or general partner, as the case may be; 

  (iii)   The inclusion of equity participation by Purchaser by addition of investor 
members or limited partners to Purchaser’s limited liability company or limited partnership, as 
the case may be, or similar mechanisms, the purchase of any such membership or partnership 
interests by the manager or general partner and the withdrawal and/or replacement of such 
investor members or limited partners; 

(iv)   The removal for cause of any general partner by the limited partners of the 
Purchaser’s partnership, or the removal for cause of the manager of the Purchaser’s limited 
liability company, as the case may be, and the replacement thereof with a new general partner or 
manager, as the case may be;  

(v)   Intentionally omitted; 

 (vi)   Intentionally omitted; and 

(vii)  The granting of easements, licenses, rights of entry or permits to facilitate 
the development of the Site in accordance with this Agreement.  

Any transfer described in clauses (i) through (vii) above shall be subject to the reasonable 
approval of the Successor Agency Executive Director for conformance with this Agreement; 
provided, however that the Successor Agency Executive Director shall approve any such transfer 
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as a Permitted Transfer upon delivery of documentation to the Successor Agency Executive 
Director demonstrating that such transfer qualifies as a Permitted Transfer. 

 “Permitted Transferee” means the transferee of a Permitted Transfer. 

 “Person” means an individual, partnership, limited partnership, trust, estate, association, 
corporation, limited liability company, or other entity, domestic or foreign. 

 “Phase 1” shall mean the first development phase of the Project, consisting of the 
following: (a) construction of the Public Improvements (except to the extent any of the Public 
Improvements which are already completed prior to the Phase 1 Closing or which are deferred 
until Phase 2 in accordance with Section 219 of this Agreement); (b) construction of all 
Horizontal Improvements on Property 1 and, to the extent reasonably necessary for the operation 
of Phase 1 or otherwise deemed advisable by Purchaser, Horizontal Improvements on Property 2; 
(c) construction of all Building Pads and related improvements on Parcels “A”, “B”, “C” and 
“D” on Property 1; and (d) the construction of the Vertical Improvements to be constructed on 
Parcels “A”, “B”, “C” and “D” on Property 1, with related on-site utilities, improvements, 
landscaping, lighting, parking and driveways, all as described in the Scope of Development. 

“Phase 1 Closing” shall mean the point in time when all conditions precedent to the 
escrow closing as set forth in Section 208 of this Agreement have been satisfied or waived in 
writing by the Party benefiting from such condition; the Map has been approved and recorded; 
and the Grant Deed(s) and Agreement(s) Containing Covenants for Property 1 and Property 2, 
the Phase 1 Construction Loan Deed of Trust and all other Phase 1 Recorded Documents, as set 
forth in Section 202 have been recorded. 

“Phase 1 Closing Date” means the date scheduled for the Phase 1 Closing, which shall be 
not later than nineteen (19) months after the Effective Date.  

 “Phase 1 Improvements” shall mean the Improvements to be constructed as part of Phase 
1, as described in the Scope of Development. 

 “Phase 2” shall mean the second development phase of the Project, consisting of the 
construction of any remaining Horizontal Improvements and any of the Public Improvements 
deferred by Purchaser until Phase 2 in accordance with Section 219 of this Agreement, the 
preparation of Building Pads and related improvements on Parcels “E”, “F” and “G” on Property 
2, and the buildings on Parcel “E” (if Purchaser elects to construct the building on Parcel “E”), 
Parcel “F” (if Purchaser elects to construct the building on Parcel “F”), and Parcel “G” (if 
Purchaser elects to construct the building on Parcel “G”), as described in the Scope of 
Development. 

“Phase 2 Closing” shall mean the point in time when (i) all conditions precedent to the 
termination and release of the Option as set forth in Section 220 of this Agreement have been 
satisfied or waived in writing by the Successor Agency; (ii) the Successor Agency executes and 
records the Instrument Terminating Option, releasing Property 2 from the Option; and (iii) the 
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Phase 2 Construction Loan Deeds of Trust and all other Phase 2 Recorded Documents, as set 
forth in Section 220 have been recorded. 

“Phase 2 Closing Date” means the date described in Section 220 of this Agreement, 
which shall be not later than forty-two (42) months after the Effective Date of this Agreement, 
subject to Force Majeure Delay. 

  “Phase 2 Improvements” shall mean any remaining Horizontal Improvements deferred 
by Purchaser until after the Phase 2 Closing, any Pubic Improvements deferred by Purchaser to 
Phase 2, and the Vertical Improvements to be constructed on Property 2, as described in the 
Scope of Development. 

 “Plans” shall mean the plans and drawings prepared on behalf of Purchaser or an 
Assignee, and required to be submitted to Successor Agency pursuant to Sections 303, 304 and 
305 of this Agreement. 

 “Pre-existing Site Conditions” shall mean the environmental condition of the Site, 
including any Hazardous Substances present in, on or under the Site, as of date of the Close of 
Escrow.  

 “Private Improvements” shall mean the portion of the Improvements described in the 
Scope of Development that will be developed and constructed at no cost or expense to the 
Successor Agency, located on the Site, and owned by Purchaser or an Assignee. 

 “Project” refers to the design and construction of the Improvements (or if Phase 2 is not 
developed, then the Project shall refer to the design and construction of the Phase 1 
Improvements). 

 “Project Area’ shall mean the Palm Avenue/Commercial Redevelopment Project Area. 

“Project Budget” means, initially, the table attached to this Agreement as Attachment No. 
6, which shall be replaced prior to the Phase 1 Closing with an updated Project Budget and 
schedule of sources and uses, as described in Section 208 of this Agreement. 

“Property 1” shall mean the portion of the Site depicted as Property 1 on the Site Map, 
containing Parcels “A”, “B”, “C” and “D” and related on-site utilities, improvements, 
landscaping, lighting, parking and driveways. 

“Property 2” shall mean the portion of the Site depicted as Property 2 in the on the Site 
Map, containing Parcels “E”, “F” and “G” and related on-site utilities, improvements, 
landscaping, lighting, parking and driveways. 

 “Public Improvements” shall mean the off-site publicly-owned Improvements described 
in Section 219 of this Agreement and the Scope of Development (including, but not limited to 
the intersection improvements at Delaware, Palm and State Route 75 and all associated 
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improvements, curb, gutter, landscaping, traffic signal, alley and undergrounding improvements 
required for the Project, and any other Cal-Trans requirements) that are required to be developed 
and constructed at the cost and expense of Purchaser, subject to the obligation of the Successor 
Agency to disburse, or cause the City to disburse, the Remaining Public Improvement Funds as 
provided in Section 219 of this Agreement. 

 “Public Improvement Budget” shall have the meaning set forth in Section 219.e.1. of this 
Agreement. 

 “Public Improvement Costs” shall mean the cost of designing, permitting, constructing 
and installing the Public Improvements as provided in Section 219 of this Agreement. 

 “Public Improvement Funds” shall mean $2,200,000, of which the Successor Agency has 
disbursed $40,768.43 (the “Disbursed Funds”).  

 “Purchase Price” shall mean the monetary consideration payable by Purchaser to 
Successor Agency for the Site as described in Section 201 of this Agreement, and shall include 
the following two components: (a) the payment of the sum of $213,000.00, in cash, at the Close 
of Escrow; and (b) payment to Successor Agency of the Participation Component in accordance 
with the Payment Agreement. 

 “Purchaser” shall have the meaning set forth in the Preamble to this Agreement and 
Section 107 of this Agreement. 

 “Purchaser Equity” shall mean any Source of Financing needed to pay Acquisition and 
Development Costs that is provided by Purchaser and not secured by a deed of trust on the Site 
or any portion thereof. 

“Purchaser’s Title Policy” shall have the meaning set forth in Section 211 of this 
Agreement.  

 “Redevelopment Plan” shall mean the redevelopment plan for the Palm 
Avenue/Commercial Redevelopment Project Area, which was adopted by the City Council of the 
City of Imperial Beach on February 6, 1996 by Ordinance No. 96-901, including subsequent 
amendments. 

 “Release of Construction Covenants” means the certificate, substantially in the form 
attached to this Agreement as Attachment No. 13, which is incorporated herein by this reference, to 
be issued by the Successor Agency for a Parcel or Parcels upon Completion of all the construction 
and development required by this Agreement as to such Parcel or Parcels. 

 “Remaining Public Improvement Funds” shall mean $2,159,231.57, which shall be 
disbursed by the Successor Agency, or caused to be disbursed by the Successor Agency, to pay 
or reimburse Purchaser for the cost of plans for, permitting, construction and installation of the 
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Public Improvements as provided in Section 219 of this Agreement and the Public Improvement 
Disbursement Agreement (Attachment No. 11 to this Agreement). 

 “Retail Center” shall have the meaning set forth in Section 401.b. of this Agreement. 

 “Right of Entry” shall mean a Right of Entry Agreement substantially in the form 
attached to this Agreement as Attachment No. 18, which is incorporated herein by this reference. 

  “Schedule of Performance” means the document attached to this Agreement as 
Attachment No. 5, which is incorporated herein by this reference. 

 “Scope of Development” means the document attached to this Agreement as Attachment 
No. 4, which is incorporated herein by this reference. 

 “Series 2010 Bond Proceeds” shall mean proceeds from the Palm Avenue/Commercial 
Redevelopment Project Tax Allocation Bonds, 2010 Tax Allocation Bonds, approved by the 
Successor Agency’s Oversight Board and the State Department of Finance on the Successor 
Agency’s “ROPS 1”, and allocated for the Public Improvements and currently held by the City. 

“Site” means the real property described in Section 104 of this Agreement, as depicted on 
the Site Map and described in the Legal Description, consisting of Property 1 (which shall 
include Parcels “A”, “B”, “C” and “D”) and Property 2 (which shall include Parcels “E”, “F” and 
“G”). 

 “Site Map” means the document which is attached to this Agreement as Attachment 
No. 1, which is incorporated herein by this reference.  

 “Site Preparation” shall mean the demolition and other work expressly described in 
Section 216.f. of this Agreement. 

 “Site Preparation Design Work” shall mean preparation of plans for certain on-site 
improvements relating to the grading of the Site and construction of infrastructure necessary for 
the development of the Site as provided in this Agreement.  The Site Preparation Design Work is 
more specifically described in the Scope of Development.  

“Source of Financing” means a source of financing the Project which has been approved 
by the Successor Agency, as more specifically described in the Method of Financing.  

 “Subordination Agreement” shall mean a subordination agreement in form and content 
acceptable to any Permitted Lender closing financing as of the Phase 1 Closing (or Phase 2 
Closing as the case may be), which subordinates the lien of the Successor Agency Deed of Trust 
and all obligations of the Payment Agreement secured thereby to the lien of any deed of trust, 
mortgage, encumbrance or other security instrument created against the Site by or on behalf of 
such Permitted Lender. 
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 “Successor Agency” means the Imperial Beach Redevelopment Agency Successor 
Agency, and any assignee or successor to its rights, powers and responsibilities. 

 “Successor Agency Deed of Trust” shall mean the instrument substantially in the form 
attached to this Agreement as Attachment No. 16, which is hereby incorporated herein by this 
reference, to be recorded against the Site at the Close of Escrow. 

  “Successor Agency Executive Director” refers to the Successor Agency Executive 
Director or his or her designee. 

“Title Company” means a title insurance company mutually acceptable to Successor 
Agency and Purchaser. 

 “Title Report” means the Second Amended Preliminary Report, dated September 5, 2013, 
as amended by that certain Supplemental Report dated September 23, 2013, attached to this 
Agreement as Attachment No. 7, which is incorporated herein by this reference.  

 “Vertical Improvements” shall mean all of the buildings, structures, landscaping, lighting, 
parking areas and other improvements to be constructed or installed on or in connection with the 
development of the Site, as provided in the Scope of Development, Approved Plans and Building 
Permits for the Project, not including the Horizontal Improvements and Public Improvements. 

10B SECTION 104  The Redevelopment Plan 

 This Agreement is subject to the Redevelopment Plan, which is hereby incorporated 
herein by this reference and made a part hereof as though fully set forth herein. 

11B SECTION 105  The USite 

 The “Site” is located on the south side of Palm Avenue, between 7th and 9th Streets, in the 
City of Imperial Beach, California. The Site is depicted on the Site Map attached to this 
Agreement as Attachment No. 1. The legal description of the Site is set forth in the Legal 
Description attached to this Agreement as Attachment No. 2.  Upon the approval and recordation 
of the Map, the Site shall consist of two separate components, designated in this Agreement as 
“Property 1” and “Property 2”, as depicted generally on the Site Map. The description of the Site 
shall be subject to revision upon approval and recordation of the Map, which shall be subject to 
the reasonable consent of the Successor Agency. Upon approval and recordation of the Map, the 
attached Legal Description shall be replaced, as appropriate, with a Legal Description that 
reflects the Map for the Site. 

12B SECTION 106  Successor Agency  

 a. Successor Agency is a public entity, exercising governmental functions and 
powers, and organized and existing under the laws of the State of California.  The address of the 
Successor Agency for purposes of receiving notices pursuant to this Agreement shall be: 
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Imperial Beach Redevelopment Agency Successor Agency  
825 Imperial Beach Boulevard  
Imperial Beach, CA 91932 
Attn: Executive Director 
Tel: 619-423-0314 
Fax: 619-628-1395 

 
With a copy to: McDougal, Love, Eckis, Boehmer & Foley 
   8100 La Mesa Boulevard, Suite 200 
   La Mesa, CA 91942 
   Attn: Jennifer Lyon 

Tel: 619-440-4444 
   Fax: 619-440-4907 

  
With a copy to: Kane, Ballmer & Berkman 

515 S. Figueroa Street, Suite 1850 
Los Angeles, California 90071 
Attn: Kendall D. Berkey 
Tel: 213-617-0480 
Fax: 213-625-0931 

 SECTION 107  Purchaser 

 a. Purchaser is Sudberry-Palm Avenue LLC, a California limited liability company, 
whose Manager is Sudberry Development, Inc., a California corporation.  The address of 
Purchaser for purposes of receiving notices pursuant to this Agreement is as follows: 

 
Sudberry-Palm Avenue LLC 
c/o Sudberry Properties 
5465 Morehouse Drive, Suite 260 
San Diego, CA 92121 
Attn: Colton T. Sudberry 
Tel: (858) 546-3000 
Fax: (858) 546-3009  

 
And a copy of each such notice sent to Purchaser shall be transmitted by email to 

Gerald I. Solomon, Esq. of Solomon Minton Cardinal Doyle & Smith LLP addressed as follows: 
gis@smcdslaw.com. 

 b. Whenever the term “Purchaser” is used herein, such term means and includes the 
Purchaser as of the date hereof, and any Assignee pursuant to an assignment and assumption 
agreement, and any successor to the rights, powers and responsibilities of Purchaser or Assignee 
as permitted by this Agreement. 

mailto:gis@smcdslaw.com
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14B SECTION 108  Assignments and Transfers 

 a.  Purchaser represents and agrees that its undertakings pursuant to this Agreement 
are for the purpose of redeveloping the Site as provided in this Agreement, and not for speculation 
in land holding. Purchaser further recognizes that the qualifications and identity of Purchaser are of 
particular concern to the Successor Agency, in light of the following: (1) the importance of the 
development of the Site to the general welfare of the community; (2) the public assistance that 
has been made available by law and by the government for the purpose of making such 
redevelopment possible; and (3) the fact that a change in ownership or control of Purchaser or any 
other act or transaction involving or resulting in a significant change (as defined below) in 
ownership or control of Purchaser, is for practical purposes a transfer or disposition of the 
property then owned by Purchaser. Purchaser further recognizes that it is because of such 
qualifications and identity that the Successor Agency is entering into the Agreement with 
Purchaser. Therefore, no voluntary or involuntary successor in interest of Purchaser shall acquire 
any rights or powers under this Agreement except as expressly permitted herein. 

 b. Prior to recordation of a Release of Construction Covenants with respect to any 
Parcel or Parcels, Purchaser shall not assign all or any part of this Agreement or any interest 
herein, or transfer, convey, sell or lease such Parcel or Parcels or any portion thereof, without the 
prior written approval of the Successor Agency, which the Successor Agency may grant or 
withhold in its sole discretion; provided, however, that Successor Agency shall approve any 
Permitted Transfer upon delivery of documentation to the Successor Agency demonstrating that 
such assignment or transfer qualifies as a Permitted Transfer and provided further that the leasing 
of individual tenant premises within a building constructed or to-be-constructed on the Site (as 
opposed to ground leasing a Parcel) will not require the prior consent of Successor Agency.  

 c. For the reasons cited above, Purchaser further represents and agrees for itself and 
any successor in interest that prior to recordation of one or more Releases of Construction 
Covenants with respect to the entire Site, without the prior written approval of the Successor 
Agency, there shall be no significant change in the ownership of Purchaser or in the relative 
proportions thereof, or with respect to the identity of the parties in control of Purchaser or the 
degree thereof, by any method or means (other than such changes occasioned by the death or 
incapacity of any individual), except if it is a Permitted Transfer. 

d. Any assignment or transfer of this Agreement or any interest herein or significant 
change in ownership of Purchaser, other than Permitted Transfers, shall require the approval of 
the Successor Agency.  To the extent Successor Agency approval of an assignment or transfer is 
required by this Agreement, in granting or withholding its approval, the Successor Agency shall 
base its decision upon the relevant experience, financial capability and reputation of the proposed 
assignee or transferee and the effect, if any, of such proposed transfer on the public purposes of 
this Agreement (“Transfer Criteria”), including, without limitation, (i) the proposed transferee’s 
current experience in owning and operating retail centers similar to the Project, and (ii) the 
proposed transferee’s financial commitments and resources are reasonably satisfactory to the 
Successor Agency.  In addition, the Successor Agency shall not approve any assignment or 
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transfer of this Agreement or any interest herein or significant change in ownership of Purchaser 
that results in payment of consideration to any Person prior to the issuance of the Release of 
Construction Covenants for the portion of the Site so assigned or transferred and that is not 
conditioned upon the issuance of the Release of Construction Covenants for the portion of the 
Site so assigned or transferred.  Notwithstanding any provision of this Agreement to the contrary, 
Successor Agency shall have the right to enforce this paragraph d. by any means available at law 
or equity, including but not limited to seeking damages and/or injunctive relief, to ensure that 
until Completion of the applicable Parcel any such consideration shall be used only to pay 
Acquisition and Development Costs as provided in the Project Budget and for no other purpose. 

 e. Purchaser shall promptly notify the Successor Agency of any and all changes 
whatsoever in the identity of the parties in control of Purchaser or the degree thereof, of which it or 
any of its officers have been notified or otherwise have knowledge or information.  Except for 
Permitted Transfers, this Agreement may be terminated by the Successor Agency if there is any 
significant change (voluntary or involuntary) in ownership or control of Purchaser or Purchaser’s 
Manager (other than such changes occasioned by the death or incapacity of any individual), prior 
to Completion, and such change is not remedied within the cure periods set forth in Section 501.d., 
below.     

 f. Permitted Transfers and any other assignments or transfers approved by the 
Successor Agency in conformance with this Agreement shall be evidenced by the execution and 
delivery by Purchaser, Assignee and Successor Agency of an assignment and assumption 
agreement, which agreement shall be reasonably acceptable to the Successor Agency Executive 
Director as to form and content pursuant to which Purchaser would assign to such Assignee and 
such Assignee would assume rights and obligations of Purchaser under this Agreement 
pertaining to the assigned portion of the Site.  

 g. The restrictions of this Section 108 shall terminate as to any portion of the Site 
upon the recordation of a Release of Construction Covenants for such portion of the Site. 

 h. For purposes of this Section 108, the term “significant change” shall mean an 
addition, deletion, substitution or any other change in the identity or number of the natural 
person or persons or corporate entity or entities constituting or controlling any general partner of 
a partnership, or manager of a limited liability company (or where a limited liability company is 
managed by its members, then any such change affecting the members), or controlling 
shareholder(s) of a corporation, or other controlling owner of any business entity, in any tier of 
ownership of Purchaser, such that the authority to make binding board-level business decisions 
for Purchaser after such change is controlled by or may be directed by a different natural person 
or persons or a different corporate entity or entities (unless such corporate entity or entities 
remain controlled by the same natural person or persons) than the person(s) or entity(ies) that 
controlled such authority prior to such change. 

 i. Nothing contained in this Agreement shall prohibit or restrict in any way an 
assignment or transfer between the Successor Agency and the City relating to any real or 
personal property, or any rights or obligations under this Agreement. 
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SECTION 109  Method of Financing.  

The Project shall be financed with a combination of sources of financing to be 
determined by Purchaser and obtained when needed for the development of the Site as required 
by this Agreement. The Parties anticipate that the financing for the Project will include loans and 
equity. Prior to the Phase 1 Closing, Purchaser and Successor Agency Executive Director shall 
agree upon a method of financing in the form attached to this Agreement as Attachment No. 3, 
with estimated dollar amounts to be agreed upon. Notwithstanding anything to the contrary set 
forth in this Agreement, Successor Agency agrees and acknowledges that the sources of 
financing for the development of the Site have not been committed as of the Effective Date and 
that Purchaser has made no representation or warranty that any such source will ultimately be 
available for the financing of the Project. Without limiting Purchaser’s obligations under this 
Agreement, Purchaser’s failure to secure any particular source of financing for the development 
of the Project shall not be an event of default hereunder provided that Purchaser has timely and 
diligently applied in good faith to secure such source of financing.  For purposes of this 
Agreement, the phrase “timely and diligently applied in good faith” (or substantially similar 
language therein) shall mean that Purchaser has submitted a complete application before the 
expiration of the applicable deadline, has responded promptly to any requests for supplemental 
information or follow-up questions and has attended and participated in all meetings, conference 
calls and the like as reasonably necessary to accommodate the efficient processing of the 
application. 

SECTION 110  Submission of Evidence of Financing 

Within the time periods provided in the Schedule of Performance (subject to Force 
Majeure Delay as set forth in Section 602 of this Agreement), Purchaser (or Assignee, as 
applicable) shall submit to Successor Agency evidence reasonably satisfactory to the Successor 
Agency Executive Director that Purchaser has obtained or arranged for the financing necessary 
for the development of the Site (or relevant portion thereof) in accordance with this Agreement.  
Such evidence of financing shall include the following: 

1. A copy of the commitment or commitments (or term sheet, if a term sheet 
rather than a formal commitment is obtained) obtained by Purchaser or Assignee, as applicable, 
for a Construction Loan, including a final Project Budget approved by the Successor Agency 
Executive Director and all other commitments (all as described in the Method of Financing) to 
finance the construction of the Improvements, certified by Purchaser to be a true and correct 
copy or copies thereof.  Purchaser and Assignee shall use commercially reasonable efforts to 
obtain commercially competitive Construction Loans; 

2. A copy of the contract for the construction of the Improvements, certified 
by Purchaser or Assignee, as applicable, to be a true and correct copy thereof.  The proposed 
process of conducting trade bids shall be a transparent process (as between the Parties) and be 
subject to the review and approval of the Successor Agency Executive Director; 

3. A copy of substantially complete Construction Loan documents (e.g., 
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notes, deeds of trust, mortgages, indentures and loan agreements);  

4. A copy of the purchase and sale agreement, if any, for Parcel A and for 
Parcel F, certified by Purchaser and the applicable Assignee to be a true and correct copy thereof, 
setting forth all consideration payable to Purchaser by such Assignee for conveyance of the 
applicable Parcel prior to Completion. 

5. Documentation reasonably acceptable to the Successor Agency Executive 
Director of sources of additional capital sufficient to demonstrate that Purchaser or Assignee, as 
the case may be, has adequate equity funds committed to provide the amount of Purchaser Equity 
required by the Method of Financing. 

The Successor Agency Executive Director shall reasonably approve or disapprove such 
evidence of financing within ten (10) Business Days after receipt. Such approval shall not be 
unreasonably withheld, conditioned or delayed.  Subject to the provisions of Section 602 of this 
Agreement, failure of the Successor Agency Executive Director to approve or disapprove the 
adequacy of the submission of evidence of financing within such ten (10) Business Day period 
shall be deemed an approval; provided that the Purchaser’s submission of any such submittal 
states in bold capitalized letters in 14 point on the cover page of such submittal that the 
“SUCCESSOR AGENCY’S FAILURE TO RESPOND TO THIS 
DOCUMENT WITHIN TEN (10) BUSINESS DAYS AFTER RECEIPT 
SHALL BE DEEMED TO CONSTITUTE THE SUCCESSOR AGENCY’S 
APPROVAL REQUESTED IN THIS DOCUMENT PURSUANT TO THE 
PURCHASE AND SALE AGREEMENT”.  If Successor Agency Executive Director 
shall disapprove any such evidence of financing, then Successor Agency Executive Director 
shall do so by written notice to Purchaser or Assignee, as the case may be, stating the reasons for 
such disapproval. At any time prior to the times provided in this Agreement for submission of 
evidence of financing, Purchaser may submit to the Successor Agency Executive Director for 
review and comment any loan applications to be made by Purchaser or pro forma loan 
documentation provided by the proposed lender; provided, that review, comments and approval, 
if any, by the Successor Agency Executive Director shall be for the sole purpose of determining 
and advising Purchaser whether such loan applications or pro forma loan documents are 
consistent with the requirements of this Agreement. All comments and approvals, if any, shall be 
in writing. Any items so submitted and approved by the Successor Agency Executive Director in 
writing shall not be subject to subsequent disapproval. Successor Agency shall cooperate 
reasonably with Purchaser and any Approved Assignee in Purchaser/Approved Assignee’s 
efforts to obtain financing, including, without limitation, executing commercially reasonable 
documentation consistent with this Agreement relating to the lender’s rights in the event of 
default by Purchaser or Approved Assignee. Successor Agency shall promptly and diligently 
respond to any request from a lender and shall not unreasonably withhold its approval of any 
request for execution or cooperation from a lender if such request will not result in a material 
modification of this Agreement or is not inconsistent with this Agreement. 
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SECTION 111  Entitlements 

Without incurring any out-of-pocket expenses, and subject to Section 215.c. of this 
Agreement, the Successor Agency shall cooperate with Purchaser in Purchaser’s efforts to obtain 
the Entitlements. 

1BPART 2. SALE OF SITE AND REIMBURSEMENT FOR PUBLIC IMPROVEMENTS  

17B SECTION 201  Sale and Purchase 

  a. In accordance with and subject to all the terms, covenants and conditions of this 
Agreement, Successor Agency agrees to sell to Purchaser and Purchaser agrees to purchase the 
Site for the Purchase Price. 

 b. The Purchase Price shall consist of the following: (i) $213,000.00, payable in 
cash, upon the Close of Escrow; and (ii) the payment of the Participation Component.  

c. For purposes of this Section 201, “arm’s length sale” shall mean a transaction in 
which Purchaser and the buyer act independently and have no relationship to each other, as 
reasonably determined by the Successor Agency Executive Director.  

d. For purposes of this Section 201, “gross sales price” shall mean all compensation 
payable to Purchaser for the sale, directly or indirectly, less costs of sale payable by Purchaser.  

e. Intentionally Omitted.  

f. Purchaser’s obligation to pay Successor Agency the Participation Component of 
the Purchase Price shall be set forth in the Payment Agreement, and shall be secured by the 
Successor Agency Deed of Trust, which shall be recorded against the Site at the Close of 
Escrow, as a lien that is junior and subordinate to any Permitted Deeds of Trust.  

SECTION 202  Escrow 

  a. Successor Agency agrees to open an escrow for conveyance of the Site with the 
Escrow Agent, as escrow agent, within the time provided therefore in the Schedule of 
Performance.  Successor Agency and Purchaser shall provide such escrow instructions consistent 
with this Agreement as shall be necessary.  The Escrow Agent hereby is empowered to act under 
such instructions, and upon indicating its acceptance thereof in writing, delivered to Successor 
Agency and to Purchaser within five (5) Business Days after opening of the escrow, the Escrow 
Agent shall carry out its duties as Escrow Agent hereunder. 

  b. Successor Agency and Purchaser shall execute and deliver to the Escrow Agent, 
as applicable, the documents and instruments described in paragraphs o. and p. of this Section 
202 (the “Closing Documents”). Upon delivery of the fully executed Closing Documents 
described in paragraph o. of this Section 202, to the Escrow Agent, the Escrow Agent shall 
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record the instruments described in paragraph o. of this Section 202 in accordance with these 
escrow instructions provided that title to the Site can be vested in Purchaser in accordance with 
the terms and provisions of this Agreement and all other conditions to the Closing have either 
been satisfied or waived in writing.  The Escrow Agent shall buy, affix and cancel any transfer 
stamps required by law.  Any insurance policies governing the Site are not to be transferred 
unless otherwise agreed in writing by the Parties.  

c. Purchaser shall also pay in escrow to the Escrow Agent the cash portion of the 
Purchase Price and the following fees, charges and costs promptly after the Escrow Agent has 
notified Purchaser of the amount of such fees, charges and costs, but not earlier than 3 days prior 
to the scheduled date for the conveyance of the Site nor later than one business day prior to such 
conveyance: 

1. One-half of the escrow fee; 

2. The premiums for the Purchaser’s Title Policy in excess of the cost of a 
standard form CLTA owner’s policy as set forth in Section 211 of this Agreement; and 

   3. Recording fees, if any. 

  d. [Intentionally Omitted]. 

  e. Successor Agency shall pay in escrow to the Escrow Agent the following fees, 
charges and costs promptly after the Escrow Agent has notified Successor Agency of the amount 
of such fees, charges and costs, but not earlier than 3 days prior to the scheduled date for the 
conveyance of the Site nor later than one business day prior to such conveyance: 

1. The portion of the Title Insurance premium described in Section 211.f. of 
this Agreement; 

2. One-half of the escrow fee; 

   3. Any State, County or City documentary stamps or transfer tax; 

4. Costs necessary to place the title to the Site in the condition for 
conveyance required by the provisions of this Agreement; and 

5. Ad valorem taxes and assessments, if any, upon the Site or upon this 
Agreement or any rights hereunder, prior to the conveyance of title of the Site to Purchaser. 

  f. Successor Agency shall timely and properly execute, acknowledge and deliver a 
Grant Deed conveying to Purchaser title to all the Parcels in the Site in accordance with the 
requirements of this Agreement, together with an estoppel certificate certifying that Purchaser 
has completed all acts (except payment of the Purchase Price), necessary to entitle Purchaser to 
such conveyance, if such be the fact, and all documentation and authorizations reasonably 
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required by Title Company to permit the issuance of title insurance, including, without 
limitation, a standard owner’s affidavit, an indemnity agreement and other documents 
customarily required by Title Company.  

  g. The Escrow Agent is authorized and directed to do all of the following: 

1. Record the Grant Deed and the other Closing Documents which are to be 
recorded pursuant to paragraph o. of this Section 202 in the Official Records of San Diego 
County, California, and deliver the conformed copies of such Grant Deed and documents, and 
the other (unrecorded) documents to the Parties entitled thereto in accordance with the terms and 
provisions of this Agreement. 

2. Pay, and charge Successor Agency and Purchaser, respectively, for any 
fees, charges and costs payable under this Section 202.  Before such payments are made, the 
Escrow Agent shall notify Successor Agency and Purchaser of the fees, charges and costs 
necessary to clear title and close the escrow in the form of a closing statement approved and 
executed by both Purchaser and Successor Agency (the “Settlement Statement”). 

3. Disburse funds in accordance with the Settlement Statement when the 
conditions of this escrow have been fulfilled by Successor Agency and Purchaser or waived in 
writing by the party benefitting therefrom.  The Purchase Price shall not be delivered by the 
Escrow Agent unless and until it has recorded the Grant Deed and the Title Company has issued 
or is irrevocably committed to issue Purchaser’s Title Insurance Policy. 

 h. All funds received in this escrow shall be deposited by the Escrow Agent in a 
fully government insured general escrow account with any state or national bank doing business 
in the State of California and reasonably approved by Purchaser and Successor Agency. 

  i. If this escrow is not in a condition to close by the time for conveyance set forth in 
the Schedule of Performance (as it may be amended or extended by the Parties from time to time 
in accordance with this Agreement), then either Party who then shall have fully performed the 
acts to be performed before the conveyance of title may, in writing, demand the return of its 
money, papers or documents from the Escrow Agent.  No demand for return shall be recognized 
until 10 days after the Escrow Agent (or the Party making such demand) shall have mailed 
copies of such demand to the other Party or Parties at the address of its principal place of 
business.  Objections, if any, shall be raised by written notice to the Escrow Agent and to the 
other party within the 10-day period, in which event the Escrow Agent is authorized to hold all 
money, papers and documents with respect to the Site until instructed by a mutual agreement of 
the Parties or, upon failure thereof, by a court of competent jurisdiction.  If no such demands are 
made, then the escrow shall be closed as soon as possible. 

  j. If objections are raised as above provided for, then the Escrow Agent shall not be 
obligated to return any such money, papers or documents except upon the written instructions of 
both Successor Agency and Purchaser, or until the party entitled thereto has been determined by 
a final decision of a court of competent jurisdiction.  If no such objections are made within said 
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10-day period, then the Escrow Agent shall immediately return the demanded money, papers or 
documents. 

  k. The Parties understand they may be required to execute additional forms required 
by the Escrow Agent (“General Instructions”).  In the event of a conflict between this Agreement 
and any such General Instructions, this Agreement shall control.  The Parties agree, however, 
that they would refuse to execute General Instructions which (i) purport to relieve the Escrow 
Agent of liability for negligence or intentional wrong-doing, (ii) excuse the Escrow Agent from 
strict compliance with each and all of the provisions of this document and the General 
Instructions or (iii) purport to authorize the Escrow Agent to follow the instructions or directive 
of any Person not a direct signatory party to this Agreement.  Any amendment to these escrow 
instructions shall be in writing and executed by both Successor Agency and Purchaser.  At the 
time of any amendment, the Escrow Agent shall agree to carry out its duties as Escrow Agent 
under such amendment. 

  l. Prorations 

1. General.  Rentals, revenues and other income, if any, from the Site, and 
operating expenses, if any, affecting the Site shall be prorated as of 11:59 P.M. on the day 
preceding the Close of Escrow as shown on the Settlement Statement.   

2. Taxes and Assessments.  Taxes and assessments shall be prorated as set 
forth in Section 212, below, as shown on the Settlement Statement.   

3. Operating Expenses.  Any other expenses incurred in operating the Site 
that Successor Agency customarily pays, and any other costs incurred in the ordinary course of 
business or the management and operation of the Site shall be prorated on an accrual basis.  
Successor Agency shall notify Purchaser in writing of such operating expenses and, at the option 
of Purchaser, shall cancel any and all related contracts and agreements that would be binding on 
the Site post-Closing.  Successor Agency shall pay all such expenses that accrue prior to the date 
of the Close of Escrow and all such expenses that Purchaser disapproved which accrue after the 
Close of Escrow.  To the extent any such expenses were approved by Purchaser prior to Closing 
and Purchaser assumes any related contracts and agreements at Closing, Purchaser shall pay such 
expenses accruing on the date of the Close of Escrow and thereafter during the period of 
Purchaser’s ownership of the Site. 

4. Method of Proration.  All prorations shall be made in accordance with 
customary practice in San Diego County, except as expressly provided herein.  Successor 
Agency and Purchaser agree to cause their accountants or agents to prepare a schedule of 
tentative prorations prior to the Closing Date and submit the same to Escrow Agent for inclusion 
on the Settlement Statement as required below.  Such prorations, if and to the extent known and 
agreed upon as of the Close of Escrow, shall be paid into escrow by the respective Parties as 
necessary and in accordance with the Settlement Statement.  A copy of the schedule of prorations 
as agreed upon by Successor Agency and Purchaser to be incorporated into the Settlement 
Statement shall be delivered to Escrow Agent at least 3 business days prior to the Closing Date.  
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With respect to any prorations not determined or not agreed upon as of the Close of Escrow, the 
Parties shall meet and confer in good faith after the Closing Date in an effort to reach mutual 
agreement as to the affected prorations within 60 days after the Closing Date (the “Final 
Reconciliation Date”).  Purchaser or Successor Agency, as appropriate, shall make a one-time 
adjustment payment promptly after the mutual agreement on prorations has been reached.  If the 
allocation of any prorations remains unresolved as of the Final Reconciliation Date, then the 
Parties shall submit the dispute to a nationally-recognized accounting firm which is neutral and 
disinterested in the matter, which shall render a conclusive determination to the Parties within 20 
days after the date of submittal of the dispute.  The Parties shall equally share the expenses of the 
accounting firm selected to resolve the dispute. 

  m. Successor Agency and Purchaser shall each pay their respective legal, 
professional and consultant fees relating to this transaction.  

  n. All communications from the Escrow Agent to Successor Agency or Purchaser 
shall be directed to the addresses set forth in Sections 106 and 107 of this Agreement, and in the 
manner set forth in Section 601 of this Agreement for notices between the Parties. 

 o. The following documents shall be recorded in the following order at the Close of 
Escrow at the Phase 1 Closing: 

1. The Map, if the Map has not already been recorded (to be recorded against 
the Site), and any other documents to be recorded, if any, to effectuate the 
vacation of the adjacent rights-of-way;  

2. The Grant Deed(s) for all of the Parcels; 

3. Agreement Containing Covenants (to be recorded against the Site); 

4. CC&Rs (to be recorded against the Site); 

5. Memorandum of Option (to be recorded against the Parcels constituting 
Property 2); 

6. Intentionally Omitted; 

7. Recordable Construction Loan documents; 

8. Successor Agency Deed of Trust (to be recorded against the Site); 

9. Subordination Agreement; and 

10. Such other instruments as the Parties may mutually agree to be recorded at 
the Close of Escrow. 

p. The following documents shall be recorded in the following order at the Phase 2 
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Closing: 

 1. Instrument Terminating Option, releasing the Parcels in Property 2 from 
the Option (to be recorded against all Parcels in Property 2); 

 2. Intentionally omitted; 

3. Recordable Construction Loan documents (to be recorded against Parcel 
Parcel “E” or Parcel “F” or Parcel “G” on Property 2, or all of the Parcels, 
as the case may be); and 

4. Subordination Agreement. 

The Parties shall each promptly deliver to Escrow Agent the items and funds to be delivered by 
them, when and as required in this Agreement. 

  SECTION 203  Conveyance of Title and Delivery of Possession 

  a. Subject to any mutually agreed upon extension of time, Successor Agency shall 
convey title to the Site to Purchaser on or before the Phase 1 Closing Date (so long as all 
conditions precedent have been satisfied or waived by the Party benefitting therefrom), or such 
later date mutually agreed to in writing by Successor Agency Executive Director and Purchaser 
and communicated in writing to the Escrow Agent. 

  b. Except as otherwise provided herein, possession of the Site shall be delivered to 
Purchaser at the Close of Escrow.  Purchaser shall accept title and possession to the Site upon the 
Close of Escrow subject only to the Approved Title Conditions. 

SECTION 204  Form of Deed 

  Successor Agency shall convey to Purchaser title to the Parcels in the condition provided 
in Section 205 of this Agreement by recordation of a Grant Deed, substantially in the form 
attached to this Agreement as Attachment No. 8. The Parties may elect to convey title to 
Property 1 and Property 2 by means of one or more Grant Deeds covering one or more Parcels in 
each Property. Upon reasonable request by Purchaser, the Successor Agency Executive Director 
shall make such non-material modifications to the form of the Grant Deed as the Successor 
Agency Executive Director may deem necessary or appropriate to carry out the purposes of this 
Agreement. 

SECTION 205  Condition of Title 

  a. Successor Agency shall convey to Purchaser fee simple title to the Site free and 
clear of all liens, encumbrances, assessments, easements, leases and taxes except the Approved 
Title Conditions.   

  b. Successor Agency has caused the Title Company to deliver to Purchaser a Second 
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Amended Preliminary Report dated September 5, 2013, as amended by that certain Supplemental 
Report dated September 23, 2013, (collectively, the “Title Report”) with respect to title to the 
Site, together with copies of the documents underlying the exceptions set forth in the Title 
Report. By executing this Agreement, Purchaser hereby approves the exceptions of record set 
forth in the Title Report, except for those disapproved title exceptions, if any, set forth in writing 
delivered to the Successor Agency Executive Director within one hundred twenty (120) days 
following the Effective Date. The Parties shall cooperate in good faith to cause the Title 
Company to remove from title any of the disapproved title exceptions prior to the Close of 
Escrow. 

c. Intentionally omitted.  

d. Intentionally omitted. 

e. The exceptions approved by Purchaser in Section 205.b, above, together with the 
covenants of the Grant Deed conveying the Site to Purchaser (which incorporates by reference 
the covenants contained in this Agreement, the Redevelopment Plan and the Agreement 
Containing Covenants), the documents to be recorded that are listed in paragraph o. of Section 
202 of this Agreement, and other documents expressly required or permitted to be recorded by 
this Agreement, which appear on the pro forma title policy for Purchaser’s Title Policy and are 
acceptable to Purchaser shall hereinafter collectively be referred to as the “Approved Title 
Conditions”.  Purchaser shall have the right to approve or disapprove any further exceptions 
(which are not created by Purchaser) reported by the Title Company.  Successor Agency shall 
not create and shall use its best efforts not to allow any new exceptions to title following the 
Effective Date. 

SECTION 206  Time and Place for Delivery of Deed 

Subject to any mutually agreed-upon extension of time, Successor Agency shall deposit 
the Grant Deed with the Escrow Agent at least one Business Day before the Phase 1 Closing 
Date. 

SECTION 207  Payment of Purchase Price and Recordation of Grant Deeds 

  Purchaser shall deposit the cash portion of the Purchase Price with the Escrow Agent at 
least one Business Day before the Close of Escrow, provided that Escrow Agent shall have 
notified Purchaser in writing that the Grant Deed(s) conveying the Site to Purchaser, properly 
executed and acknowledged by the Successor Agency Executive Director have been delivered to 
the Escrow Agent and that title is in condition to be conveyed in conformity with this 
Agreement.  The Escrow Agent shall record the documents and instruments listed in paragraph o. 
of Section 202, above, and deliver the Purchase Price to Successor Agency immediately 
following the delivery to Purchaser of the Purchaser’s Title Policy or confirmation that the Title 
Company is irrevocably committed to issue the Purchaser’s Title Policy and the recordation of 
the Grant Deed(s) in the Official Records. 
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SECTION 208  Conditions Precedent to Close of Escrow and Phase 1 Closing 

 The obligation of the Successor Agency to disburse the Initial Deposit of the Remaining 
Public Improvement Funds is not subject to the satisfaction of the conditions precedent to the 
Close of Escrow. The obligation of the Successor Agency to disburse the Remaining Public 
Improvement Funds (other than the Initial Deposit) is not subject to the satisfaction of the 
conditions precedent to the Close of Escrow but is subject to the satisfaction of the conditions 
precedent set forth in paragraph e. of Section 219 of this Agreement, below.  Subject to the 
notice and cure provisions of Sections 501 through 510, inclusive, of this Agreement and to the 
Force Majeure Delay provisions of Section 602 of this Agreement, the Successor Agency at its 
option may terminate this Agreement pursuant to Section 510 and not provide any part of the 
Public Subsidy if any of the applicable conditions precedent for the benefit of Successor Agency 
are not satisfied by the Purchaser or waived in writing by the Successor Agency within the time 
limits set forth in the Schedule of Performance. The Close of Escrow and the obligations of 
Successor Agency and Purchaser with respect to the purchase and conveyance of the Site 
hereunder are subject to the satisfaction or waiver by the Party benefitting therefrom prior to the 
Close of Escrow (unless otherwise provided), of the following conditions, and the obligations of 
the Parties with respect to such conditions are as follows in this Section 208. Until the 
satisfaction of all of the conditions set forth in this Section 208, Purchaser shall not have the right 
to transfer, assign, convey by deed or lease, record any deed of trust or other instrument on or 
otherwise encumber any portion of the Site or interest therein. Purchaser and Successor Agency 
shall use their commercially reasonable best efforts to cause all of the following conditions 
precedent to the Phase 1 Closing to be satisfied with due diligence, and in all events not later 
than eighteen (18) months after the Effective Date of this Agreement, and the Phase 1 Closing 
shall occur within thirty (30) days thereafter (the “Phase 1 Closing Date”). If Purchaser or 
Successor Agency is unable to satisfy any of such conditions precedent despite its good faith 
efforts, such Party will not be in default hereunder. The following shall be conditions precedent 
to the Phase 1 Closing and Close of Escrow: 

 a. Subdivision (benefits Purchaser and Successor Agency).  The Purchaser shall 
cause a Map creating legal parcels for the conveyance, financing and development of the Site in 
accordance with this Agreement, including Parcels “A”, “B”, “C”, “D”, “E”, “F” and “G”, to be 
duly approved and recorded in the Official Records in accordance with all applicable 
governmental requirements. Notwithstanding anything to the contrary contained herein, the 
Phase 1 Closing shall not occur until such Map is recorded, and the recording of such Map shall 
be a non-waivable condition precedent to the Phase 1 Closing. 

  b. Final Construction Drawings (benefits Successor Agency).  Purchaser shall have 
submitted and Successor Agency Executive Director shall have approved the Final Construction 
Drawings.  

 c. Project Budget (benefits Successor Agency).  Purchaser shall have delivered to 
Successor Agency, and the Successor Agency Executive Director shall have approved, which 
approval shall not be unreasonably withheld, conditioned or delayed, a final Project Budget or 
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any revisions to the Project Budget, and a Method of Financing, demonstrating to the reasonable 
satisfaction of the Successor Agency Executive Director the availability of sufficient funds to 
pay all Acquisition and Development Costs.  

d. Construction Contract (benefits Successor Agency).  Purchaser shall have 
delivered to Successor Agency, and the Successor Agency Executive Director shall have 
approved (which approval shall not be unreasonably withheld, conditioned or delayed), one or 
more construction contracts, covering all Phase 1 construction (other than the Public 
Improvements) required by this Agreement and the approved Final Construction Drawings, in an 
amount that is consistent with the final Successor Agency-approved Project Budget, together 
with a construction schedule showing a detailed trade-by-trade breakdown of the estimated 
periods of commencement and completion of construction and complete fixturization of the 
development of Phase 1 of the Project, demonstrating that construction of Phase 1 will be 
commenced within thirty (30) days after the Phase 1 Closing and completed  (subject to Force 
Majeure Delay) within the time provided in the Schedule of Performance, and such contract(s) 
shall have been executed by each of the parties thereto. Successor Agency’s review and approval 
of the construction contract pursuant to this Section shall be limited to determining if it: (i) 
provides for the performance of the construction work in accordance with all Entitlements and 
approved Final Construction Drawings; (ii) provides for costs of construction within the final 
Successor Agency-approved Project Budget; and (iii) otherwise complies with the terms of this 
Agreement, including but not limited to insurance, bonding, disbursement procedures and similar 
matters, and shall be for the benefit of the Successor Agency alone, and no one shall be entitled 
to rely on such review or approval for any purpose whatsoever. By approving the construction 
contract, Successor Agency makes no representation or warranty, express or implied, regarding 
the construction contract, the contractor, the work to be performed or any other matter.  

 e. Public Improvement Contract (benefits Successor Agency). Purchaser shall have 
delivered to Successor Agency, and the Successor Agency Executive Director shall have 
approved (which approval shall not be unreasonably withheld, conditioned or delayed), one or 
more construction contracts, covering all of the Public Improvements to be constructed by 
Purchaser (unless deferred to Phase 2), required by this Agreement and the approved Final 
Construction Drawings, in an amount that is consistent with the final Successor Agency-
approved Public Improvement Budget, together with a construction schedule showing a detailed 
trade-by-trade breakdown of the estimated periods of commencement and completion of 
construction of the Public Improvements, demonstrating that construction of the Public 
Improvements will be commenced within thirty (30) days after the deposit of the Remaining 
Public Improvement Funds (other than the Initial Deposit) into escrow, and completed (subject to 
Force Majeure Delay) within the time approved in writing by the Successor Agency Executive 
Director prior to disbursement of funds, and such contract shall have been executed by each of 
the parties thereto. The Public Improvement Contract shall include a provision giving to the 
Successor Agency the right but not the obligation to assume Purchaser’s rights and obligations 
under the Public Improvement Contract in the event Purchaser abandons the Public Improvement 
work, or ceases to perform its obligations under the Public Improvement Disbursement 
Agreement or this Agreement. Successor Agency’s review and approval of the construction 
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contract pursuant to this Section shall be limited to determining if it: (i) provides for the 
performance of the construction work in accordance with all Entitlements and approved 
construction drawings; (ii) provides for costs of construction within the final Successor Agency-
approved Public Improvement Budget; (iii) complies with applicable State prevailing wage 
requirements; (iv) is with a contractor or contracting firm that is licensed in the State of 
California, is not an Affiliate of Purchaser, has demonstrated experience in completing similar 
public works projects and is otherwise reasonably acceptable to Successor Agency; and (v) 
otherwise complies with the terms of this Agreement, including but not limited to the 
requirements of this paragraph, insurance, bonding, disbursement procedures and similar matters, 
and shall be for the benefit of Successor Agency alone, and no one shall be entitled to rely on 
such review or approval for any purpose whatsoever. By approving the construction contract, 
Successor Agency makes no representation or warranty, express or implied, regarding the 
construction contract, the contractor, the work to be performed or any other matter.  

f. Evidence of Financing (benefits Successor Agency).  Purchaser shall have 
submitted and the Successor Agency Executive Director shall have approved evidence relating to 
all Sources of Financing relating to Phase 1, and all documents required to be executed in 
connection with such financing shall have been duly executed, acknowledged and delivered. 
Such evidence shall include:  

 (1) a copy of all Construction Loan documents relating to the Phase 1 
Improvements, certified by Purchaser, to be a true and correct copy or copies thereof;  and 

 (2) evidence of immediately available funds in a construction escrow 
account for the Project in the total amount (beyond (i) those to be loaned pursuant to the 
Construction Loan, and (ii) those to be provided by Successor Agency, necessary to finance the 
construction of Phase 1 to Completion, including the Public Improvements (that have not been 
deferred to Phase 2) and the Private Improvements, in accordance with a Project Budget 
approved, in writing, by the Successor Agency.  

Successor Agency shall cooperate reasonably with Purchaser in Purchaser’s efforts to obtain 
financing, including, without limitation, executing commercially reasonable documentation 
consistent with this Agreement relating to the lender’s rights in the event of default by Purchaser. 
Successor Agency shall promptly and diligently respond to any request from a lender and shall 
not unreasonably withhold its approval of any request for execution or cooperation from a lender 
that does not materially modify the provisions of this Agreement or is not inconsistent with this 
Agreement. 

 g. Evidence of Property 1 Tenant Commitments (benefits Successor Agency). 
Purchaser shall have submitted and the Successor Agency Executive Director shall have 
reasonably approved evidence of binding commitments (subject to commercially customary 
conditions) from (i) a grocery store or supermarket reasonably acceptable to the Successor 
Agency Executive Director on Parcel “A”; and (ii) retail tenants committing to lease not less 
than 5,000 square feet, in any combination of the buildings to be constructed on Building Pads 
“B”, “C” and “D”. The Successor Agency Executive Director’s review shall be limited to 
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confirming that such leases are not inconsistent with this Agreement. 

h. Insurance (benefits Successor Agency).  Purchaser shall have submitted to 
Successor Agency, and the Successor Agency Executive Director shall have approved (which 
approval shall not be unreasonably withheld, conditioned or delayed), evidence of the Insurance 
Policies required by this Agreement, naming as additional insureds the following: 

  “The Imperial Beach Redevelopment Agency Successor Agency, the City of 
Imperial Beach, and their respective elected officials, officers, officials, 
employees, attorneys, contractors and agents.” 

  i. CC&Rs (benefits Successor Agency and Purchaser).  Purchaser shall have 
submitted to Successor Agency, and the Successor Agency Executive Director shall have 
approved, which approval shall not be unreasonably withheld, conditioned or delayed, the 
CC&Rs, and such CC&Rs shall have been executed by each of the parties thereto. The Successor 
Agency Executive Director’s review shall be limited to confirming that the CC&Rs are not 
inconsistent with this Agreement. 

j. Intentionally Omitted. 

k. Intentionally Omitted. 

l. Permits (benefits Successor Agency and Purchaser).  Purchaser shall not be 
required to obtain Building Permits prior to the Close of Escrow, but the following shall be a 
condition precedent to the Phase 1 Closing: (1) Purchaser shall have delivered to Successor 
Agency the list of permits required for grading and the construction of the Phase 1 
Improvements; (2) Purchaser shall have obtained all applicable plan check approvals for the 
Phase 1 Improvements; (3) Purchaser shall have obtained all applicable variances (if any) and 
Entitlements for the issuance of such Permits; (4) all conditions for the issuance of all such 
Building Permits have been satisfied (with the exception of payment of Permit fees, which 
payment is provided for in the approved Project Budget and the Construction Loan or other 
funds to be made available to Purchaser at the Phase 1 Closing); (5) there are no changes (other 
than changes approved by the Successor Agency Executive Director) to the Construction 
Drawings approved by the Successor Agency Executive Director in accordance with paragraph 
b. of this Section 208 between the time of Successor Agency Executive Director’s approval and 
the time of issuance of the Building Permits other than minor changes required by the Successor 
Agency’s Building Department in connection with the plan check approvals for the Phase 1 
Improvements; and (6) in any event, the Building Permits are issued not later than ten (10) 
Business Days after the Phase 1 Closing, which the Successor Agency Executive Director may 
extend, but in no event later than thirty days after the Phase 1 Closing.   

 m. No Challenges (benefits Purchaser and Successor Agency).  With regard to the 
Entitlements and all permits required for grading and the construction of the Phase 1 
Improvements, all administrative appeals periods shall have expired; with regard to compliance 
with CEQA (as required), the statutes of limitation therefor shall have expired; and with regard 
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to each, no unresolved challenge thereto shall be in existence. 

  n. Joint Supplemental Instructions (benefits Purchaser and Successor Agency).  
Successor Agency and Purchaser counsel/special counsel shall have prepared such joint 
supplemental instructions for the Title Company as may be necessary to close the transaction 
contemplated herein. 

o. Closing Certificate (benefits Purchaser).  Successor Agency shall have submitted 
to Purchaser a certificate stating that all conditions precedent to the Phase 1 Closing have been 
satisfied or waived, if such be the case. 

p. Documents (benefits Purchaser and Successor Agency, as applicable).  Successor 
Agency, Purchaser and other parties, as appropriate, shall have executed and delivered to the 
Escrow Agent in recordable form as necessary the documents and instruments listed in paragraph 
o. of Section 202 of this Agreement and the following non-recordable documents:  

(1) Payment Agreement (to be executed by Purchaser and Successor Agency); 

(2) Environmental Indemnity (to be executed by Purchaser); 

(3) Option Agreement (to be executed by Purchaser and Successor Agency); 

(4) If not already executed, the Public Improvement Disbursement Agreement 
(to be executed by Purchaser, Successor Agency and Escrow Agent); 

(5) Intentionally Omitted;  and 

(6) Such other documents as the Parties may request to be delivered through 
Escrow. 

q. Representations, Warranties and Covenants (benefits Successor Agency).  
Purchaser shall have duly performed each and every obligation to be performed by Purchaser 
hereunder to be performed prior to the Phase 1 Closing and Purchaser’s representations, 
warranties and covenants set forth in this Agreement shall be true and correct as of the date of 
the Phase 1 Closing. 

  r. Covenants of Successor Agency (benefits Purchaser).  Successor Agency shall 
have duly performed each and every obligation to be performed by Successor Agency hereunder 
to be performed prior to the Phase 1 Closing and Successor Agency’s representations, warranties 
and covenants set forth in this Agreement shall be true and correct as of the date of the Phase 1 
Closing. 

s. Deliveries (benefits Successor Agency).  Purchaser shall have delivered the items 
to be delivered by Purchaser prior to the Phase 1 Closing, when and as required in this 
Agreement. 
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 t. Deliveries (benefits Purchaser).  Successor Agency shall have delivered the items 
and funds to be delivered by Successor Agency prior to the Phase 1 Closing, when and as 
required in this Agreement. 

u. Intentionally omitted. 

v. Condition of Site (benefits Purchaser).  Successor Agency shall have completed 
all demolition on the Site as provided in Section 216.f. of this Agreement. 

 
w. No Impeding Litigation (benefits Purchaser and Successor Agency).  With regard 

to this Agreement and the transactions contemplated hereunder, no unresolved challenge thereto 
that would impede the timely development of the Project shall be in existence. 

 
x. No default (benefits Successor Agency). Purchaser shall not be in default of this 

Agreement. 
 
y. No default (benefits Purchaser). Successor Agency shall not be in default of this 

Agreement. 

z. Feasibility (benefits Purchaser). Purchaser has not provided written notice to the 
Successor Agency that Purchaser has determined, in Purchaser’s sole good faith discretion, that 
the Project is not financially feasible, due to any of the following: (i) intentionally omitted; (ii) 
Purchaser has failed, despite commercially reasonable efforts, to obtain financing for the 
development of the Project on terms reasonably satisfactory to Purchaser; or (iii) the costs of 
developing the Project or of completing the Public Improvements are materially different than 
those anticipated by Purchaser as of the Effective Date (including, without limitation, any 
variance of more than ten percent (10%) from the amounts reflected on the table attached to this 
Agreement as Attachment No. 6); or (iv) there is litigation pending or legislation pending or 
adopted which, in Purchaser’s reasonable determination, makes it infeasible to obtain financing 
for the development of the Project on commercially reasonable terms or will make it reasonably 
likely that the Successor Agency will not, or will not be able to, satisfy its obligations hereunder. 

aa. Feasibility (benefits Successor Agency). Subject to the liquidated damages 
provision set forth in Section 512 of this Agreement, Successor Agency has not provided written 
notice to the Purchaser prior to February 1, 2014, that the Successor Agency has determined, in 
Successor Agency’s sole and absolute discretion, exercised in good faith, that the Project is not 
feasible, due to changes in circumstances since the Effective Date that have caused a legal or 
financial impediment to the performance by Successor Agency of any of its obligations 
hereunder.  

bb. Purchaser’s Title Policy (benefits Purchaser).  Title Company shall be irrevocably 
committed to issue the Purchaser’s Title Policy to Purchaser, as provided in this Agreement. 

  cc. Purchaser Formation Documents (benefits Successor Agency).  Except as 
otherwise provided below, Purchaser shall have delivered documentation relating to the 
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corporate, partnership, limited liability or other similar status of Purchaser, as the case may be 
(and if Purchaser is a limited partnership, its general partners, and if Purchaser is a limited 
liability company, its manager), including, without limitation and as applicable:  limited 
partnership agreement and any amendments thereto, articles of incorporation, State of California 
Limited Liability Company Articles of Organization (LLC-1), Statement of Information and 
Operating Agreement (including any amendments thereto), copies of all resolutions or other 
necessary actions taken by such entity to authorize the execution of this Agreement and related 
documents, a certificate of status issued by the California Secretary of State and a copy of any 
Fictitious Business Name Statement, if any, as published and filed with the Clerk of San Diego 
County.  If requested by Successor Agency, then Purchaser shall provide to Successor Agency 
the operating agreement of Purchaser (or the portions thereof evidencing authority).  In addition, 
if requested by Successor Agency, then Purchaser shall provide to Successor Agency formation 
and good standing certificates filed with, or issued by, the State of California for Purchaser’s 
manager or general partner, as the case may be, but shall not provide any other formation 
documents which are not of public record (such as, for example, operating agreements or 
bylaws) for such entity.  Successor Agency shall keep such documents strictly confidential and 
shall not disclose the contents of such documents except to the extent that such documents are 
part of the public record or such disclosure is otherwise required under applicable law.  
Moreover, Successor Agency agrees that Purchaser may redact the financial details of any such 
information prior to any such disclosure. 

 dd. Joint Supplemental Escrow Instructions (benefits Purchaser and Successor 
Agency).  Successor Agency and Purchaser counsel/special counsel shall have prepared such 
joint supplemental instructions for the Escrow Agent as may be necessary to close the transaction 
contemplated herein. 

  
  ee. Closing Certificate (benefits Purchaser).  Successor Agency shall have submitted 
to Escrow Agent a certificate stating that all conditions precedent to the recording of documents 
and the Close of Escrow have been satisfied or waived, if such be the case. 

  ff. Representations, Warranties and Covenants (benefits Successor Agency).  
Purchaser shall have duly performed (or Successor Agency will have waived) each and every 
obligation to be performed by Purchaser hereunder to be performed prior to the Close of Escrow 
and Purchaser’s representations, warranties and covenants set forth in this Agreement shall be 
true and correct as of the date of the Close of Escrow. 

  gg. Covenants of Successor Agency (benefits Purchaser).  Successor Agency shall 
have duly performed (or Purchaser will have waived) each and every obligation to be performed 
by Successor Agency hereunder to be performed prior to the Close of Escrow and Successor 
Agency’s representations, warranties and covenants set forth in this Agreement shall be true and 
correct as of the date of the Close of Escrow in all material respects. 

hh. Deliveries (benefits Successor Agency).  Purchaser shall have deposited into 
escrow the cash portion of the Purchase Price, and delivered the items and funds to be delivered 
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by Purchaser prior to the Closing, when and as required in this Agreement. 

 ii. Deliveries (benefits Purchaser).  Successor Agency shall have delivered the items 
and funds to be delivered by Successor Agency prior to the Closing, when and as required in this 
Agreement. 

jj. No Impeding Litigation (benefits Purchaser and Successor Agency).  With regard 
to this Agreement and the transactions contemplated hereunder, no unresolved challenge thereto 
that would impede the timely development of the Project shall be in existence. 

kk. No default (benefits Successor Agency). Purchaser shall not be in default of this 
Agreement. 

ll. No default (benefits Purchaser). Successor Agency shall not be in default of this 
Agreement. 

SECTION 209  Failure of Conditions to Close of Escrow 

  a. Termination. In the event that any of the conditions precedent to the Close of 
Escrow are not timely satisfied or waived, for a reason other than the default of Successor 
Agency or Purchaser, the following shall apply: 

1. Either Party shall have the right to terminate this Agreement, the escrow 
and the rights and obligations of Successor Agency and Purchaser hereunder to the extent that 
such Party is intended to be benefited by the applicable condition precedent; 

2. If this Agreement is terminated as provided herein, then Escrow Agent is 
hereby instructed to promptly return to Purchaser and Successor Agency all funds, if any, and 
documents deposited by them, respectively, into escrow which are held by Escrow Agent on the 
date of said termination (less, in the case of the Party otherwise entitled to such funds, however, 
the amount of any cancellation charges required to be paid by such Party under Section 209.b. of 
this Agreement, below); and 

3. If this Agreement is terminated as provided herein, then neither Party shall 
have any further rights or obligations hereunder except those that survive termination of this 
Agreement as expressly provided herein. 

  b. Cancellation Fees and Expenses.  In the event that the escrow terminates in 
accordance with Section 209.a. of this Agreement, above, the cancellation charges, if any, 
required to be paid by and to Escrow Agent and the Title Company shall be borne equally by 
Purchaser and the Successor Agency and all other charges shall be borne by the Party incurring 
same. 
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  SECTION 210  Disbursements and Other Actions to be taken by Escrow Agent.   

At the Close of Escrow, Escrow Agent shall promptly undertake all of the following in 
the manner hereinbelow indicated: 

a. Cause the documents to be recorded that are listed in paragraph o. of Section 202 
of this Agreement (documents numbered 1-10), and any other documents which the Parties may 
mutually direct, to be recorded in the Official Records, and obtain conformed copies thereof for 
distribution to Successor Agency and Purchaser. 

b. Disburse the cash portion of the Purchase Price to Successor Agency, and deliver 
the fully executed Payment Agreement to the Successor Agency. 

c. Distribute to the Successor Agency and Purchaser executed copies of the non-
recorded documents listed in paragraph p. of Section 208 of this Agreement (documents 
numbered 1-6). 

d. Direct the Title Company to issue the Purchaser’s Title Policy to Purchaser and 
deliver the original thereof to Purchaser within two weeks after the Closing. 

e. Prepare and distribute to Purchaser and Successor Agency each, copies of both 
Parties’ escrow closing statements and a complete copy of all documents handled by escrow. 

Escrow Agent agrees that release of funds to Successor Agency shall irrevocably commit 
Escrow Agent, on behalf of Title Company, to issue Purchaser’s Title Policy in accordance with 
this Agreement. 

B   SECTION 211   Title Insurance 

a. Concurrently with the recordation of the Grant Deed, Title Company shall provide 
and deliver to Purchaser an owner’s policy of Title Insurance, issued by the Title Company, 
insuring that the fee interest of the Site is vested in Purchaser in the condition required by 
Section 205 of this Agreement, together with any endorsements as the Purchaser may reasonably 
request (“Purchaser’s Title Policy”).  The Title Company shall provide Successor Agency and 
Purchaser with a copy of the Purchaser’s Title Policy.  The Purchaser’s Title Policy shall be in 
such reasonable amount as the Purchaser may request, subject to the approval of the Successor 
Agency Executive Director.  If Title Company is unable or unwilling to deliver the Purchaser’s 
Title Policy consistent with the provisions of this Agreement, then in addition to any other rights 
or remedies of Purchaser, Purchaser may terminate this Agreement pursuant to Section 509. 

b. Successor Agency shall pay only the premium for a standard form CLTA owner’s 
policy. Any extended coverage and endorsements requested by Purchaser shall be at no cost or 
expense to Successor Agency. 
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  SECTION 212  Taxes and Assessments   

Ad valorem taxes and assessments, if any, on the Site, and taxes upon this Agreement or 
any rights hereunder, levied, assessed or imposed for any period, commencing prior to 
conveyance of title of the Site to Purchaser, shall be borne by Successor Agency.  All ad valorem 
taxes and assessments levied or imposed for any period commencing after conveyance of title of 
the Site to Purchaser shall be paid (as between Successor Agency and Purchaser) by Purchaser.  
Purchaser’s and Successor Agency’s obligations under this Section 212 shall survive the 
termination of this Agreement and shall continue to remain in effect after any or all of the 
following events:  Closing, Completion and recordation of the Release of Construction 
Covenants. 

25BSECTION 213  Contests  

a.  Absent manifest error, Purchaser shall refrain from appealing, challenging or 
contesting in any manner the validity or amount of any tax assessment, encumbrance or lien on 
the Site; provided, however, that such prohibition shall not apply to an appeal, challenge or 
contesting of the erroneous assessment for property tax purposes of the Site, and further provided 
that Purchaser shall not be prohibited  from appealing, challenging or contesting any increases in 
assessment of the Site for property tax purposes over and above the current 2% per annum 
permitted amount.  

 b.  Purchaser agrees that any such permitted proceedings shall be begun without 
undue delay after any contested item is imposed and shall be prosecuted to final adjudication 
with reasonable dispatch.  Purchaser shall give Successor Agency prompt notice in writing of 
any such contest at least ten (10) days before filing any contests. Purchaser may only exercise its 
right to contest an imposition hereunder if the subject legal proceedings shall operate to prevent 
the collection of the imposition so contested, or the sale of the Site, or any part thereof, to satisfy 
the same, and only if Purchaser shall, prior to the date such imposition is due and payable, have 
given such reasonable security as may be required by Successor Agency from time to time in 
order to insure the payment of such imposition to prevent any sale, foreclosure or forfeiture of 
the Site, or any part thereof, by reason of such nonpayment.  In the event of any such contest and 
the final determination thereof adversely to Purchaser, Purchaser shall, before any fine, interest, 
penalty or cost may be added to this Agreement for nonpayment thereof, pay fully and discharge 
the amounts involved in or affected by such contest, together with any penalties, fines, interest, 
costs and expenses that may have accrued thereon or that may result from any such contest by 
Purchaser and, after such payment and discharge by Purchaser, Successor Agency will promptly 
return to Purchaser such security as Successor Agency shall have received in connection with 
such contest. 

 c. Successor Agency shall cooperate reasonably in any such contest permitted by 
this Section 213, and shall execute any documents or pleadings reasonably required for such 
purpose.  Any such proceedings to contest the validity or amount of Imposition or to recover 
back any Imposition paid by Purchaser shall be prosecuted by Purchaser at Purchaser’s sole cost 
and expense; and Purchaser shall indemnify and save harmless Successor Agency (as a Party to 



 

38 
9TH AND PALM PURCHASE AGMT v10 
10-1-13 
 

this Agreement) against any and all loss, cost or expense of any kind, including, but not limited 
to, reasonable attorneys’ fees and expenses, which may be imposed upon or incurred by 
Successor Agency (as a Party to this Agreement) in connection therewith. 

 SECTION 214  Occupants of the Site 

Title to the Site shall be conveyed free of any possession or right of possession except 
that of Purchaser, unless waived by Purchaser in writing.  

 SECTION 215  Land Use Requirements for the Site 

 a. Entitlements. It shall be a condition of the Close of Escrow that Purchaser obtain 
all Entitlements and permits (other than ministerial permits, such as Building Permits, which are 
not required to be obtained prior to the Close of Escrow, subject to paragraph l. of Section 208 of 
this Agreement) necessary for the construction of the Phase 1 Improvements. Purchaser shall 
promptly and in good faith apply for, and diligently pursue obtaining the Entitlements.  Without 
limiting Purchaser’s obligations under this Section 215.a., Purchaser’s failure to obtain the 
Entitlements shall not be an event of default hereunder, provided that Purchaser promptly applied 
in good faith for, and diligently pursued obtaining the Entitlements (or caused others to do so on 
Purchaser’s behalf).  Successor Agency shall have no responsibility to verify that zoning of the 
Site and all applicable City land use requirements will be, at the applicable Closing, such as to 
permit development of the Site and construction of the Improvements and the use, operation and 
maintenance of such Improvements in accordance with the provisions of this Agreement.  
Nothing contained herein shall be deemed to entitle Purchaser to any City permit or other City 
approval necessary for the development of the Site, or waive any applicable City requirements 
relating thereto.  This Agreement does not (i) grant any Entitlement to Purchaser; (ii) supersede, 
nullify or amend any condition which may be imposed by City in connection with approval of 
the development described herein; (iii) guarantee to Purchaser or any other party any profits from 
the development of the Site; or (iv) amend any City laws, codes or rules.  This is not a 
Development Agreement as provided in California Government Code Section 65864.  Purchaser 
shall comply with all applicable conditions of approval required by City.  Without cost to 
Successor Agency, Successor Agency shall reasonably cooperate and provide appropriate 
technical assistance to Purchaser, as necessary, in connection with Purchaser’s obtaining all 
necessary Entitlements and permits for the construction of the Improvements.  

  b. Indemnification. To the extent permitted by law, Purchaser shall protect, defend, 
indemnify and hold Successor Agency, City, and each of their respective elected officials, 
officers, representatives, agents, employees, contractors and attorneys (Successor Agency, City, 
and each of their respective elected officials, officers, representatives, agents, employees, 
contractors and attorneys may be collectively referred to herein as the “Indemnified Parties”) 
harmless from and against any and all claims asserted or liability established for damages or 
injuries to any person or property, including injury to Purchaser’s officers, employees, invitees, 
guests, agents or contractors, which arise out of or are in any manner directly connected with any 
work or activity performed by or on behalf of Purchaser, its officers, employees, invitees, guests, 
agents and contractors pursuant to the Entitlements and permits obtained pursuant to Section 
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215.a. of this Agreement, above, and all expenses of investigating and defending against same, 
including, without limitation, attorneys’ fees and costs. If the Successor Agency, in good faith, 
determines that its interests are not adequately protected by being provided a defense by 
Purchaser, Successor Agency (and the other Indemnified Parties) may, at its election, conduct the 
defense or participate in the defense of any claim related in any way to this indemnification. If 
the Successor Agency, on behalf of the Indemnified Parties, makes the foregoing election to 
conduct its own defense or obtain independent legal counsel in defense of any claim related to 
this indemnification, then Purchaser shall pay all of the costs related thereto, including, without 
limitation, reasonable attorneys’ fees and costs. The foregoing defense, indemnification and hold 
harmless obligations shall not apply to the proportional extent that the matter giving rise to such 
claims, liability, damages or injuries is due to the negligence or willful misconduct of Successor 
Agency (or any of the Indemnified Parties), but shall survive the termination of this Agreement 
and shall continue to remain in effect after any or all of the following events:  Closing, 
Completion and recordation of any Release of Construction Covenants.  

 c. Police Power. Purchaser acknowledges that the Successor Agency is a Party to 
this Agreement only in its capacity as the assignee of the former Imperial Beach Redevelopment 
Agency. Nothing contained in this Agreement shall be deemed to limit, restrict, amend or 
modify, nor to constitute a waiver or release of any ordinances, notices, orders, rules, regulations 
or requirements (now or hereafter enacted or adopted, and/or as amended from time to time) of 
the City, its departments, commissions, agencies or boards and the officers thereof, including 
without limitation any redevelopment plan or general plan or any zoning ordinances, or any of 
the City’s duties, obligations, rights or remedies thereunder or pursuant thereto or the general 
police powers, rights, privileges and discretion of the City in the furtherance of the public health, 
welfare and safety of the inhabitants thereof, including, without limitation, the right under law to 
make and implement independent judgments, decisions and/or acts with respect to planning, 
development and/or redevelopment matters (including, without limitation, approval or 
disapproval of plans and/or issuance or withholding of entitlements or building permits) whether 
or not consistent with the provisions of this Agreement, any attachments to this Agreement or 
documents contemplated by this Agreement (collectively, the “City Rules and Powers”). In the 
event of any conflict, inconsistency or contradiction between any terms or provisions of this 
Agreement, any attachments to this Agreement or documents contemplated by this Agreement, 
on the one hand, and any such City Rules and Powers, on the other hand, the City Rules and 
Powers shall prevail and govern in each case. In addition, nothing herein shall require the City to 
reach a particular result in any matter that requires a public hearing or the exercise of future 
discretion as specified herein. This Section shall be interpreted for the benefit of the City. 

  SECTION 216  Condition of Site 

a. Purchaser’s Site Investigation 

1. “Hazardous Substance,” as used in this Agreement means any substance, 
material or waste which is or becomes regulated by the United States government, the State of 
California, or any local or other governmental authority, including, without limitation, any 
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material, substance or waste which is (i) defined as a “hazardous waste,” “acutely hazardous 
waste,” “restricted hazardous waste,” or “extremely hazardous waste” under Sections 25115, 
25117 or 25122.7, or listed pursuant to Section 25140, of the California Health and Safety Code; 
(ii) defined as a “hazardous substance” under Section 25316 of the California Health and Safety 
Code; (iii) defined as a “hazardous material,” “hazardous substance,” or “hazardous waste” 
under Section 25501 of the California Health and Safety Code; (iv) defined as a “hazardous 
substance” under Section 25281 of the California Health and Safety Code; (v) petroleum; (vi) 
asbestos; (vii) a polychlorinated biphenyl; (viii) listed under Article 9 or defined as “hazardous” 
or “extremely hazardous” pursuant to Article 11 of Title 22 of the California Code of 
Regulations, Chapter 20; (ix) designated as a “hazardous substance” pursuant to Section 311 of 
the Clean Water Act (33 U.S.C. Section 1317); (x) defined as a “hazardous waste” pursuant to 
Section 1004 of the Resource Conservation and Recovery Act (42 U.S.C. Section 6903); (xi) 
defined as a “hazardous substance” pursuant to Section 101 of the Comprehensive 
Environmental Response, Compensation and Liability Act (42 U.S.C. Section 9601); or (xii) any 
other substance, whether in the form of a solid, liquid, gas or any other form whatsoever, which 
by any governmental requirements either requires special handling in its use, transportation, 
generation, collection, storage, treatment or disposal, or is defined as “hazardous” or is harmful 
to the environment or capable of posing a risk of injury to public health and safety.  “Hazardous 
Substances” do not include materials customarily used in the construction, development, 
operation or maintenance of real estate, provided such substances are used in accordance with all 
laws. 

2. Successor Agency makes no representation or warranty, express or 
implied, regarding any conditions of the Site, except that Successor Agency represents and 
warrants to Purchaser that Successor Agency has disclosed and provided to Purchaser all 
information in Successor Agency’s possession or known to Successor Agency relating thereto; 
including true, correct and complete copies of studies, reports, investigations and contracts; and 
other obligations concerning or related to the Site which are in Successor Agency’s possession or 
which are known by and available to Successor Agency, including, without limitation, 
correspondence, studies, reports and investigations concerning the Site’s environmental 
condition and the presence or absence of Hazardous Substances in, on or under the Site and its 
compliance with environmental laws. Notwithstanding anything to the contrary contained herein, 
Successor Agency shall indemnify, defend and hold Purchaser (and any Assignee(s)) harmless 
from and against any action, claim, demand, expense, or liability arising out of the presence of 
Hazardous Substances in, on or under the Site and its compliance with environmental laws if 
such presence or any non-compliance with environmental laws is the result of any act or 
omission by Successor Agency or any of its employees, agents, or contractors first occurring 
after the Effective Date. 

   3. It shall be the sole responsibility of Purchaser, at Purchaser’s sole cost and 
expense, to investigate and determine all conditions of the Site and its suitability for the use to 
which the Site is to be put in accordance with this Agreement.  Purchaser shall have the right, at 
its own expense, and in consultation with Successor Agency, to employ a qualified soils 
engineer, geologist and/or environmental consultant (collectively, “Consultant”) for the purpose 
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of investigating the soil and water condition of the Site, and the suitability of the Site for 
economically feasible development thereon by Purchaser in accordance with this Agreement.  
Purchaser shall also provide Successor Agency with the name(s) of the Consultant.  Upon 
Consultant’s completion of the work, a copy of the Consultant’s written report(s) shall be 
delivered to Successor Agency; provided, however, that Purchaser makes no representation or 
warranty regarding such reports, and it shall have no liability whatsoever for any errors or 
omissions contained therein.  Purchaser shall have the right, not later than June 1, 2014, to 
terminate this Agreement if Purchaser determines, on the basis of the report or any of the due 
diligence performed by Purchaser, that the environmental condition on the Site is not suitable for 
the economically feasible development of the Site as contemplated herein.  If Purchaser does not 
terminate this Agreement by written notice to Successor Agency on or before June 1, 2014, then 
this condition shall be deemed waived. 

   4. If Purchaser does not terminate this Agreement and acquires title to the 
Site, but the conditions of the Site are not in all respects entirely suitable for the use or uses to 
which the Site will be put under the terms of this Agreement, then it is the sole responsibility and 
obligation of Purchaser without cost or expense to the Successor Agency (subject to the terms of 
paragraph b. of this Section 216), to take such action as may be necessary to place the Site in all 
material respects in a condition suitable for its development and use in accordance with this 
Agreement. 

  b. Remediation Costs.  In the event Purchaser incurs any costs to remove or 
remediate any Hazardous Substances from the Site (“Remediation Costs”), the Successor 
Agency shall not have any responsibility to pay for Remediation Costs, including those arising 
from Pre-existing Site Conditions, except for those arising from the negligence or willful 
misconduct of Successor Agency or any of its employees, agents or contractors, if any. 

c. Conveyance of Site.  The Site shall be conveyed to Purchaser in an “as is” 
physical condition, with no warranty, express or implied by the Successor Agency as to the 
presence of Hazardous Substances, or the condition of the soil (or water), its geology or the 
presence of known or unknown seismic faults.    

d. Waiver and Release. Subject to paragraphs a. and b. of this Section 216, from and 
after the Effective Date of this Agreement, Purchaser hereby waives, releases and discharges the 
Successor Agency, the City, and their respective elected officials, officers, representatives, 
agents, employees, contractors and attorneys, from any and all present and future claims, 
demands, suits, legal and administrative proceedings, and from all liability for damages, losses, 
costs, liabilities, fees and expenses (including, without limitation, attorneys’ fees) arising out of 
or in any way connected with the use, maintenance, ownership or operation of the Site or any 
portion thereof, any Hazardous Substances on the Site or the existence of Hazardous Substances 
contamination in any state on the Site, however the Hazardous Substances came to be placed 
there, except that arising out of the negligence or willful misconduct of any of the Indemnified 
Parties.  Purchaser acknowledges that it is aware of and familiar with the provisions of Section 
1542 of the California Civil Code which provides as follows:  
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 “A general release does not extend to claims which the creditor does not know or suspect 
to exist in his or her favor at the time of executing the release, which if known by him or 
her must have materially affected his or her settlement with the debtor.” 

To the extent of the release set forth in this Section, Purchaser hereby waives and relinquishes all 
rights and benefits which it may have under Section 1542 of the California Civil Code. 

e. Environmental Indemnity. From and after the Closing, Purchaser shall defend, 
indemnify and hold harmless the Indemnified Parties in accordance with the Environmental 
Indemnity substantially in the form of Attachment No. 10 to this Agreement, which is 
incorporated herein by this reference (but which example has not been approved as to form and 
substance by either Successor Agency or Purchaser and is not intended as binding on either Party 
– with each Party reserving the right to negotiate and agree, in good faith, upon the final form 
and substance of such instrument). As a condition to the Phase 1 Closing, Purchaser shall 
execute and deliver to Successor Agency the Environmental Indemnity as to the Site.  

f. Site Preparation.  
 

Prior to the Close of Escrow, without cost to Purchaser, Successor Agency shall prepare 
the Site for development. Such site preparations (“Site Preparation”) shall consist of the 
following: 

 
(1) Complete demolition and removal to the surface elevation of the adjoining 

ground of all existing buildings, other structures and Improvements including the removal all 
asphalt concrete, concrete, bricks, lumber, pipes, equipment and other material, as well as 
complete removal of the palm trees currently located on the Site, and all debris and rubbish 
resulting from such demolition. 

  
(2) Complete removal of all subsurface improvements, foundations, building 

walls, slabs, basements, tanks and abandoned utilities on the Site, except to the extent Purchaser 
allows any of the same to remain.   
 

(3) Disconnection, capping and removal of utility lines, installations, facilities 
and related equipment within or on the Property.  

All of items (1) through (3) inclusive shall be completed prior to the Close of Escrow.  

SECTION 217  Preliminary Work by Purchaser 

  a. Until the Close of Escrow, representatives of Purchaser shall at all reasonable 
times have the right of access to and entry upon the Site, for the purpose of obtaining data and 
making surveys and tests necessary to carry out this Agreement and to perform work on the Site 
specifically approved by the Successor Agency Executive Director or designee, subject to and in 
accordance with a Right of Entry Agreement substantially in the form attached to this Agreement 
as Attachment No. 18, which is incorporated herein by this reference. 
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  b. To the extent permitted by law, Purchaser shall protect, defend, indemnify and 
hold the Indemnified Parties harmless from and against any and all claims asserted or liability 
established for damages or injuries to any person or property, including injury to Purchaser’s 
officers, employees, invitees, guests, agents or contractors, which arise out of or are in any 
manner directly or indirectly connected with any work or activity of Purchaser, its officers, 
employees, invitees, guests, agents and contractors permitted pursuant to Section 217.a. of this 
Agreement, above (excluding any such matter arising out of the mere discovery by Purchaser of 
a Pre-existing Site Condition), and all expenses of investigating and defending against same, 
including, without limitation, attorneys’ fees and costs. The foregoing defense, indemnification 
and hold harmless obligations shall not apply to the proportional extent that the matter giving 
rise to such claims, liability, damages or injuries is due to the negligence or willful misconduct of 
any of the Indemnified Parties. If the Successor Agency, on behalf of the Indemnified Parties, in 
good faith, determines that its(their) interests are not adequately protected by being provided a 
defense by Purchaser, Successor Agency may, on behalf of the Indemnified Parties, at its 
election, conduct the defense or participate in the defense of any claim related in any way to this 
indemnification. If the Successor Agency makes the foregoing election to conduct its own 
defense or obtain independent legal counsel in defense of any claim related to this 
indemnification, then Purchaser shall pay all of the costs related thereto, including, without 
limitation, reasonable attorneys’ fees and costs. In connection therewith, the reasonable value of 
services provided by in-house counsel shall be calculated by applying an hourly rate 
commensurate with the prevailing market rates charged by attorneys in private practice for such 
services. The foregoing defense and indemnification obligations shall survive the termination of 
this Agreement and shall continue to remain in effect after any or all of the following events:  
Closing, Completion and recordation of any Release of Construction Covenants.  

SECTION 218  Interim Restrictions 

 From the Effective Date of this Agreement until the Close of Escrow, the Successor 
Agency shall not (i) bring, use, release or dispose of, or permit to be brought, used, released or 
disposed of, any Hazardous Substances on the Site without the prior written consent of 
Purchaser, (ii) impose or permit the imposition of any lien, encumbrance or restriction on the 
Site (other than Approved Title Conditions), (iii) enter into any agreement affecting the Site 
which would survive the Closing (other than those contemplated by this Agreement) except as 
required by applicable law or (iv) lease any portion of the Site without the prior written consent 
of Purchaser.  Successor Agency shall maintain the Site in a safe and secure condition, and shall 
not permit any use of the Site without Purchaser’s prior written consent   

SECTION 219  Public Improvements 

a. Public Improvements.  The Public Improvements shall consist of the design, 
permitting, construction and installation of the work reflected on the approved construction 
drawings for the Public Improvements, including without limitation, the following, all of which 
shall meet all applicable City standards: 

1. The intersection improvements at Delaware, Palm and State Route 75 (the 
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“Highway 75 Access Improvements”) including, without limitation, the 
following; 

(a) Removal of existing median and pavement between Palm Avenue 
and Site entrance; 

  (b) Removal of existing curb/gutter, median and pavement along 
southern side of Palm Avenue, between 7th Avenue and State 
Route 75; 

  (c) Construction of new curb/gutter, pavement and median on Palm 
Avenue between 7th Avenue and State Route 75; 

  (d) Installation of landscaping and irrigation and storm water treatment 
“garden”, which shall be an ongoing maintenance obligation of 
Purchaser before and after acceptance of the remainder of the 
Public Improvements by the City; 

    (e) Installation of new street lights; and  

  (f) Any other Cal-Trans requirements relating to the Public 
Improvements. 

2. Moving of traffic signals and interconnection of traffic signals and 
construction of curbs, gutters, sidewalks and landscaping on Palm Avenue 
and 9th Street;  

3. All existing and proposed utilities within the boundary of the Site, or 
within any right-of-way abutting the boundary shall be placed 
underground (conversion) to the reasonable satisfaction of the City Public 
Works Director. Purchaser is responsible for complying with the 
requirements and make such arrangements with each serving and impacted 
utility company for the conversion or additional installation of such 
facilities (the “Underground Utilities”); 

4. Removal and replacement of the concrete alley at the south end of the Site 
to the reasonable satisfaction of the City Public Works Director, including 
the adjustment to grade and/or replacement of all utility covers in such 
alley. The work shall also include combining and reconfiguring the 
vehicular access point to the alley and parking access on 9th Street to the 
satisfaction of the City Public Works Director. The concrete section shall 
be designed to support the imposed load of fire apparatus to withstand a 
minimum 95,000 pound vehicle load (“Alley Improvements”); and 

5. The existing traffic signal pole signaling left turns from Westbound Silver 
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Strand Boulevard to Palm Avenue shall be removed and replaced to the  
reasonable satisfaction of the City Public Works Director (“New Traffic 
Signal”). 

b. Intentionally omitted.   

c. Payment for Public Improvement Costs. Subject to the conditions precedent set 
forth in Sections 219.e., f. and h., below, Successor Agency shall pay, or cause the City to pay, to 
or for the benefit of or reimburse Purchaser for the cost of designing, permitting, constructing 
and installing the Public Improvements described in this Section 219.c., below (the “Public 
Improvement Costs”) and costs for Site Preparation Design Work, not to exceed the amount 
described in this Section 219.c., solely from the Series 2010 Bond Proceeds, but in no event 
more than the sum of $2,200,000 (the “Public Improvement Funds”) for the Public 
Improvements described in Section 219.a.1., above and costs for Site Preparation Design Work.  
Prior to the Effective Date, Successor Agency has incurred and disbursed to Project design 
consultants the sum of $40,768.43 (the “Disbursed Funds”), which is a portion of the Public 
Improvement Funds, for the preparation of plans for the Public Improvements. For purposes of 
this Agreement, the amount of the Public Improvement Funds remaining after disbursement of 
the Disbursed Funds, $2,159,231.57, shall be referred to as the “Remaining Public Improvement 
Funds”. The Successor Agency shall disburse (or cause the City to disburse) the Remaining 
Public Improvement Funds as follows: 

1. Successor Agency’s obligation shall be to first reimburse Purchaser, from 
the Remaining Public Improvement Funds, for the cost to construct the 
Highway 75 Access Improvements.   

2. Upon completion of construction of the Highway 75 Access 
Improvements, Purchaser shall provide to the Successor Agency 
Executive Director a written certification that all costs for the completion 
of the Highway 75 Access Improvements have been paid in full.  

3. To the extent any portion of the Remaining Public Improvement Funds 
remains available after paying the costs for the Public Improvements listed 
in Section 219.a.1., above, (such portion being referred to as the “Excess 
Funds”), the Successor Agency shall disburse such Excess Funds to the 
extent necessary to pay or reimburse Purchaser for the cost of the Public 
Improvements described in paragraphs 2 through 5 of Section 219.a., 
above, in accordance with the procedures set forth in the Public 
Improvement Disbursement Agreement.  Escrow Agent shall remit to 
Successor Agency any Excess Funds remaining after paying for all the 
Public Improvements listed in Section 219.a. 

d. Right to Defer Some Public Improvements. Upon written notice to the Successor 
Agency Executive Director not later than thirty (30) days prior to the Scheduled Phase 1 Closing 
Date, Purchaser may defer until the Phase 2 Closing the construction of the Public Improvements 
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described in paragraph a.3 (Underground Utilities), a.4 (Alley Improvements) and a.5 (New 
Traffic Signal) of this Section 219.  

e. Conditions Precedent to Disbursement of Remaining Public Improvement Funds.  
Except for the costs to be paid with the Initial Deposit described in paragraph f. of this Section 
219, below, Successor Agency shall have no obligation to pay to or on behalf or, or reimburse, 
Purchaser for the cost of Public Improvements unless and until all of the following conditions 
shall have been satisfied: 

1. Public Improvement Budget. Purchaser shall have prepared and submitted 
to the Successor Agency Executive Director, and the Successor Agency 
Executive Director shall have approved, a line item budget for the Public 
Improvement Costs (the “Public Improvement Budget”) setting forth all 
eligible costs and expenses for the planning, construction and installation 
of the Public Improvements. The Public Improvement Budget shall not 
include any amounts to be paid to Purchaser or any Affiliate of Purchaser 
as a management fee, contractor’s fee or for overhead or general 
conditions, regardless of how characterized. The Successor Agency 
Executive Director shall approve or disapprove the Public Improvement 
Budget within twenty (20) days of a complete submittal. The Successor 
Agency Executive Director shall not unreasonably withhold, condition or 
delay approval of the Public Improvement Budget. The Public 
Improvement Budget may be amended from time-to-time upon the written 
approval of the Parties, provided that Successor Agency’s contribution for 
the Public Improvements shall not exceed the Remaining Public 
Improvement Funds; 

2. Public Improvement Contract. Purchaser and its general contractor shall 
have executed the Public Improvement Contract described in Section 208 
of this Agreement, approved by the Successor Agency Executive Director; 
and 

3. No default. Successor Agency shall determine that Purchaser is not in 
default of any material obligation under this Agreement or any related 
instrument or agreement.  

f. Disbursement.   

1. Not later than five (5) Business Days after the Effective Date, the 
Successor Agency shall open a construction escrow account 
(“Construction Escrow”) with Wells Fargo Bank or other lending 
institution that is mutually acceptable to the Purchaser and Successor 
Agency Executive Director (“Escrow Agent”), and deposit into the 
Construction Escrow $259,231.57 (the “Initial Deposit”).  
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2. As conditions precedent to the disbursement from escrow of any portion 
of the Initial Deposit, (i) Successor Agency, Purchaser and Escrow Agent 
shall execute a disbursement agreement (“Disbursement Agreement”) 
substantially in the form attached to this Agreement as Attachment No. 11, 
which is incorporated herein by this reference; (ii) if applicable pursuant 
to Section 13 of the Disbursement Agreement, Purchaser shall have 
executed the Assignment(s) of Agreement and Plans and Specifications 
(City to Purchaser) substantially in the form attached to the Disbursement 
Agreement as Exhibit A and incorporated herein by reference; and (iii) 
Purchaser and any applicable architect, engineer or other person or entity 
shall have executed an Assignment of Architectural Agreements and Plans 
and Specifications (Purchaser to City) substantially in the form attached to 
the Disbursement Agreement as Exhibit A and incorporated herein by 
reference.  

3. Not later than the date which is five (5) Business Days after the 
satisfaction of the conditions precedent set forth in paragraph e. of this 
Section 219, above, Successor Agency shall deposit the $1,900,000 
balance of the Remaining Public Improvement Funds.  

4. Promptly after the Successor Agency deposits into Escrow the funds 
described in paragraph 3 of this Section 219.f., Purchaser shall process the 
first application for payment to pay for the cost of the following: 

 a. Bond.  Purchaser shall obtain and pay the premium for a 
contractor’s bond (the “Bond”) covering labor, materials and faithful 
performance for construction of the Public Improvements in an amount 
equal to one hundred percent (100%) of the construction price set forth in 
the Public Improvement Contract. Prior to the commencement of 
construction of the Public Improvements, the Bond shall have been 
approved in writing by the Successor Agency Executive Director as to 
content, form and amount. Purchaser shall, prior to the commencement of 
construction of the Public Improvements deliver to Successor Agency a 
certificate or certificates from the bonding company issuing the Bond, 
naming the Successor Agency as an additional obligee under the Bond. 
Notwithstanding the foregoing, the requirement of this paragraph 4 shall 
be deemed satisfied in full by any Bond meeting the requirements of the 
Successor Agency for public improvements; and 

 b. Insurance. Purchaser shall obtain and pay the premium for the 
Insurance Policies required by Section 309 of this Agreement, with respect 
to the construction of the Public Improvements by Purchaser. Purchaser 
shall, prior to the commencement of construction of the Public 
Improvements deliver to Successor Agency a certificate or certificates 
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from the insurance company issuing the insurance policies, naming the 
Successor Agency and City as additional insureds. 

 c. Other Costs. The Successor Agency Executive Director may, in his 
sole discretion (which phrase, as used in this Agreement (and the related 
documents being executed in connection herewith) shall mean without the 
requirement of any additional approval or consent by any other party, 
body, or agency, but does not affect the obligation of the Successor 
Agency Executive Director to act reasonably in granting such approval), 
approve as part of the first application for payment other Public 
Improvement Costs, provided such costs are of a minor nature, such as 
permit costs. 

5. Successor Agency shall direct the Escrow Agent to make disbursements of 
the Remaining Public Improvement Funds in accordance with the 
executed Public Improvement Disbursement Agreement. Notwithstanding 
anything to the contrary contained in this Agreement or in the Public 
Improvement Disbursement Agreement, in the event the Construction 
Escrow is opened and this Agreement is terminated for any reason, 
Successor Agency shall have the right in its sole and absolute discretion to 
direct the Escrow Agent to remit to Successor Agency any amounts on 
deposit in the Construction Escrow without any additional or further 
consent, approval or direction of Purchaser. 

g. Acceptance of Public Improvements.  All Public Improvements shall be designed 
and constructed to the satisfaction of the City’s Public Works Director. Purchaser’s obligation to 
construct the Public Improvements pursuant to this Agreement shall be satisfied upon the 
satisfaction of the following conditions and City’s and Purchaser’s execution and recordation of 
an Acceptance and Maintenance Agreement for Public Improvements substantially in the form 
attached to this Agreement as Attachment No. 17: (1) approval of the Public Improvements by 
the City’s Public Works Director, which approval shall not be unreasonably conditioned, delayed 
or withheld; (2) recordation of a Notice of Completion by Purchaser or its contractor; (3) 
certification or equivalent by an authorized representative of each designer of each of the 
respective Public Improvements that construction has been completed in a good and 
workmanlike manner and substantially in accordance with plans and specifications approved by 
the Successor Agency; and (4) payment, settlement or other extinguishment, discharge, release, 
waiver, bonding or insuring against any mechanic’s liens that have been recorded or stop notices 
that have been delivered. Purchaser shall promptly remedy at the Purchaser’s cost and expense 
any condition or conditions which prevent the City from accepting the Public Improvements as 
provided by this paragraph.  

h. Funding for Site Preparation Design Work.  The Parties agree that a portion of the 
Remaining Public Improvement Funds, not to exceed the sum of $100,000, may be disbursed as 
reimbursement for costs for the Site Preparation Design Work.  The obligation of the Successor 
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Agency to reimburse funds for costs for the Site Preparation Design Work shall be included in 
the Remaining Public Improvement Funds.  The use of up to $100,000 of the Remaining Public 
Improvement Funds for the Site Preparation Design Work (the “Site Preparation Design Funds”) 
shall be subject to the following terms and conditions: 

 1. The disbursement of the Site Preparation Design Funds shall be subject to 
the conditions precedent for the disbursement of the Initial Deposit set forth in clause 2 of 
Section 219.f., above. 

 2. The Site Preparation Design Funds shall be subject to and disbursed in 
accordance with the Disbursement Agreement to be executed by Successor Agency, Purchaser 
and Escrow Agent. Disbursements of the Site Preparation Design Funds shall be subject to the 
approval of the Successor Agency Executive Director in accordance with the Disbursement 
Agreement. 

 3. Successor Agency’s obligation to provide the Remaining Public 
Improvement Funds shall be reduced by the amount disbursed for the Site Preparation Design 
Work. For example, if $100,000 is disbursed for the Site Preparation Design Work, the balance 
available for the Public Improvements shall be $2,059,231.57.  Provided, however, that 
Purchaser shall remain liable for any costs and expenses in excess of the Remaining Public 
Improvement Funds that are necessary for the completion of the Public Improvements described 
in this Agreement. 

 4. Not later than thirty (30) days after completion of the Site Preparation 
Design Work and acceptance of the Public Improvements pursuant to Section 219.g., above, 
Purchaser shall prepare, execute and deliver to the Successor Agency a certification of costs 
(“Cost Certification”), setting forth the final costs of the Site Preparation Design Work and the 
Public Improvements, including the respective sources of funds used to pay such costs. The Cost 
Certification shall be subject to review and audit pursuant to the terms of the Disbursement 
Agreement. In the event the Cost Certification demonstrates that the sum of (i) the Public 
Improvement Funds disbursed for all Public Improvements Costs minus the costs for the Site 
Preparation Design Work plus (ii) the Public Improvement Funds disbursed for the Site 
Preparation Design Work, is less than $2,200,000, the Escrow Agent shall promptly, but in any 
event within thirty (30) days of written demand by the Successor Agency, disburse to the 
Successor Agency from the Construction Escrow the amount by which the actual final cost is 
less than $2,200,000 plus any other remaining amounts in the Construction Escrow and the 
Construction Escrow shall be closed. 

SECTION 220  Phase 2 Closing. 

Until the occurrence of the Phase 2 Closing, Purchaser shall not have the right to transfer, 
assign, convey by deed or lease, record any deed of trust or other instrument on or otherwise 
encumber Parcels “E”, “F” or “G” in Property 2, or any portion thereof or interest therein. 
Successor Agency and Purchaser shall use their commercially reasonable best efforts to cause all 
of the following conditions precedent to the Phase 2 Closing to be satisfied not later than 30 days 
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prior to the forty-second (42nd) month after the Effective Date of this Agreement, and the Phase 
2 Closing shall occur within thirty (30) days thereafter (the “Phase 2 Closing Date”). If Purchaser 
or Successor Agency is unable to satisfy any of such conditions precedent despite its good faith 
efforts, such Party will not be in default hereunder. The following shall be conditions precedent 
to the Phase 2 Closing: 

a. Final Construction Drawings (benefits Successor Agency and Purchaser).  
Successor Agency Executive Director shall have approved any changes to the previously 
approved Final Construction Drawings as they pertain to the Phase 2 Improvements. 

  b. Project Budget (benefits Successor Agency and Purchaser).  Purchaser shall have 
delivered to Successor Agency, and the Successor Agency Executive Director shall have 
approved, which approval shall not be unreasonably withheld, conditioned or delayed, any 
revisions to the Project Budget, demonstrating to the reasonable satisfaction of the Successor 
Agency Executive Director the availability of sufficient funds to pay all Acquisition and 
Development Costs for the Phase 2 Improvements. 

c. Construction Contract (benefits Successor Agency and Purchaser).  Purchaser 
shall have delivered to Successor Agency, and the Successor Agency Executive Director shall 
have approved (which approval shall not be unreasonably withheld, conditioned or delayed), one 
or more construction contracts, covering all Phase 2 construction  required by this Agreement 
and the approved Final Construction Drawings, in an amount that is consistent with the final 
Successor Agency-approved Project Budget, together with a construction schedule showing a 
detailed trade-by-trade breakdown of the estimated periods of commencement and completion of 
construction and complete fixturization of the development of Phase 2 of the Project, 
demonstrating that (subject to Force Majeure Delays) construction of Phase 2 will be 
commenced within thirty (30) days after the Phase 2 Closing and completed within the time 
provided in the Schedule of Performance, and such contract(s) shall have been executed by each 
of the parties thereto. Successor Agency’s review and approval of the construction contract 
pursuant to this Section shall be limited to determining if it: (i) provides for the performance of 
the construction work in accordance with all Entitlements and approved Final Construction 
Drawings; (ii) provides for costs of construction within the final Successor Agency-approved 
Project Budget; and (iii) otherwise complies with the terms of this Agreement, including but not 
limited to insurance, bonding, disbursement procedures and similar matters, and shall be for the 
benefit of the Successor Agency alone, and no one shall be entitled to rely on such review or 
approval for any purpose whatsoever. By approving the construction contract, Successor Agency 
makes no representation or warranty, express or implied, regarding the construction contract, the 
contractor, the work to be performed or any other matter. 

d. Public Improvement Contract for Deferred Public Improvements (benefits 
Successor Agency). Purchaser shall have delivered to Successor Agency, and the Successor 
Agency Executive Director shall have approved (which approval shall not be unreasonably 
withheld, conditioned or delayed), a construction contract, covering all of the Public 
Improvements to be constructed by Purchaser that were deferred to Phase 2, if any, as required 
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by this Agreement and the approved Final Construction Drawings, in an amount that is 
consistent with the final Successor Agency-approved Project Budget, together with a 
construction schedule showing a detailed trade-by-trade breakdown of the estimated periods of 
commencement and completion of construction of such deferred Public Improvements, 
demonstrating that construction of such deferred Public Improvements will be commenced 
within thirty (30) days after the Phase 2 Closing and completed (subject to Force Majeure 
Delays) within the time provided in the Schedule of Performance, and such contract shall have 
been executed by each of the parties thereto. Successor Agency’s review and approval of the 
construction contract pursuant to this Section shall be limited to determining if it: (i) provides for 
the performance of the construction work in accordance with all Entitlements and approved 
construction drawings; (ii) provides for costs of construction within the final Successor Agency-
approved project budget; (iii) complies with applicable State prevailing wage requirements; (iv) 
is with a contractor or contracting firm that is licensed in the State of California, is not an 
Affiliate of Purchaser, has demonstrated experience in completing similar public works projects 
and is otherwise reasonably acceptable to Successor Agency; and (v) otherwise complies with 
the terms of this Agreement, including but not limited to insurance, bonding, disbursement 
procedures and similar matters, and shall be for the benefit of Successor Agency alone, and no 
one shall be entitled to rely on such review or approval for any purpose whatsoever. By 
approving the construction contract, Successor Agency makes no representation or warranty, 
express or implied, regarding the construction contract, the contractor, the work to be performed 
or any other matter.  

e. Evidence of Financing (benefits Successor Agency and Purchaser).  Purchaser 
shall have submitted and the Successor Agency Executive Director shall have approved evidence 
relating to all Sources of Financing relating to Phase 2, and all documents required to be executed 
in connection with such financing shall have been duly executed, acknowledged and delivered. 
Such evidence shall include:  

 (1) a copy of all Construction Loan documents relating to the Phase 2 
Improvements, certified by Purchaser, to be a true and correct copy or copies thereof;  and 

 (2) evidence of immediately available funds in a construction escrow 
account for the Project in the total amount (beyond (i) those to be loaned pursuant to the 
Construction Loan, and (ii) those to be provided by Successor Agency for Public Improvements, 
necessary to finance the construction of Phase 2 to Completion, in accordance with a Project 
Budget approved, in writing, by the Successor Agency, which funds shall include all Purchaser 
Equity needed to pay all Acquisition and Development Costs for Phase 2. Notwithstanding the 
foregoing, if Purchaser elects to defer construction of Vertical Improvements on Parcel “E” 
and/or Parcel “G”, as provided in Section 220.f., below, the required evidence of financing will 
not have to include funds for such construction. 

Successor Agency shall cooperate reasonably with Purchaser in Purchaser’s efforts to obtain 
financing, including, without limitation, executing commercially reasonable documentation 
consistent with this Agreement relating to the lender’s rights in the event of default by Purchaser. 
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Successor Agency shall promptly and diligently respond to any request from a lender and shall 
not unreasonably withhold its approval of any request for execution or cooperation from a lender 
if such request will not result in a material modification of or is not inconsistent with this 
Agreement. 

f. Evidence of Property 2 Tenant Commitments (benefits Successor Agency and 
Purchaser). Purchaser shall have submitted and the Successor Agency Executive Director shall 
have approved evidence of binding commitments (subject to commercially customary 
conditions) from (i) intentionally omitted; and (ii) retail tenants to lease space in Parcel “F”, and 
Parcel “E” and Parcel “G”, if any as to “E” and “G”, provided that commitments to lease any 
portion of Parcel “E” or Parcel “G” shall not be a condition precedent to the Phase 2 Closing. 
Purchaser shall have the right, in Purchaser’s sole discretion, to elect not to immediately 
construct Vertical Improvements on Parcel “E”, and/or Parcel “G”, such election to be made, if 
at all, in writing, not later than the Phase 2 Closing. If, following such election, Purchaser or any 
assignee of Purchaser does construct Vertical Improvements on Parcel “E” or Parcel “G” such 
construction shall be subject to all applicable provisions of this Agreement, regardless of when 
such construction occurs. Successor Agency’s review and approval of binding commitments 
from tenants pursuant to this Section shall be for the benefit of the Successor Agency alone, and 
no one shall be entitled to rely on such review or approval for any purpose whatsoever. By 
approving the tenant commitments, Successor Agency makes no representation or warranty, 
express or implied, regarding the character, fitness, quality, credit-worthiness or any other matter 
relating to any tenant or any other matter. Purchaser shall not be required to disclose any 
confidential economic deal terms and other confidential information not intended for public 
disclosure or which Purchaser may not disclose without breaching a contractual obligation or 
proscription. 

g. Insurance (benefits Successor Agency).  Purchaser shall have submitted to 
Successor Agency, and the Successor Agency Executive Director shall have approved (which 
approval shall not be unreasonably withheld, conditioned or delayed), evidence of the Insurance 
Policies required by this Agreement, naming as additional insureds the following: 

  “The Imperial Beach Redevelopment Agency Successor Agency, the City of 
Imperial Beach, and their respective elected officials, officers, representatives, 
agents, employees, contractors and attorneys.” 

h. Intentionally omitted. 

i. Permits (benefits Successor Agency and Purchaser).  Purchaser shall have 
delivered to Successor Agency the list of permits required for construction of the Phase 2 
Improvements (excluding those relative to Vertical Improvements on Parcel “E” and/or Parcel 
“G”, if Purchaser elects to defer construction of Vertical Improvements on Parcel “E” and/or 
Parcel “G”, as provided in Section 220.f., below), demonstrating to the reasonable satisfaction of 
the Successor Agency Executive Director that all variances (if any) and Entitlements therefor 
have been obtained and that all conditions for the issuance of all such permits have been satisfied 
(with the exception of payment of fees, which payment is provided for in the approved Project 
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Budget). 

 j. No Challenges (benefits Purchaser and Successor Agency).  With regard to the 
Entitlements and all permits required for grading and the construction of the Phase 2 
Improvements, all administrative   appeals   periods   shall  have expired; with regard to 
compliance with CEQA (as required), the statutes of limitation therefor shall have expired; and 
with regard to each, no unresolved challenge thereto shall be in existence. 

  k. Joint Supplemental Instructions (benefits Purchaser and Successor Agency).  
Successor Agency and Purchaser counsel/special counsel shall have prepared such joint 
supplemental instructions for the Title Company as may be necessary to close the transaction 
contemplated herein. 

  
  l. Closing Certificate (benefits Purchaser).  Successor Agency shall have submitted 
to Escrow Agent a certificate stating that all conditions precedent to recording of the documents 
have been satisfied or waived, if such be the case. 

 m. Documents (benefits Purchaser and Successor Agency, as applicable).  Successor 
Agency, Purchaser and other parties, as appropriate, shall have executed and delivered to the 
Escrow Agent in recordable form as necessary the following documents: 

 Documents to be recorded: 

1. Intentionally omitted; and 

2. Recordable Construction Loan documents (to be recorded against Parcel 
“E”, “F” and/or “G”, as applicable; 

3. Instrument Terminating Option Agreement and Memorandum of Option 
(to be executed and acknowledged by Successor Agency); and  

4. Subordination Agreement. 

Non-recorded documents: 

5. Intentionally omitted. 

2BPART 3. DEVELOPMENT OF THE SITE 

31B SECTION 301  Land Use Approvals 

It is the responsibility of Purchaser, without cost to Successor Agency, to ensure that 
zoning of the Site and all applicable City land use requirements will permit development of the 
Site and construction of the Improvements and the use, operation and maintenance of such 
Improvements in accordance with the provisions of this Agreement.  Prior to the Phase 1 
Closing, Purchaser shall submit and Successor Agency Executive Director shall approve complete 



 

54 
9TH AND PALM PURCHASE AGMT v10 
10-1-13 
 

Final Construction Drawings and Purchaser shall obtain all entitlements, approvals, variances and 
permits necessary for the construction of the Phase 1 Improvements, as set forth in Section 208 
of this Agreement. Nothing contained herein shall be deemed to entitle Purchaser to any City 
permit or other City approval necessary for the development of the Site, or waive any applicable 
City requirements relating to this Agreement. This Agreement does not (a) grant any land use 
entitlement to Purchaser, (b) supersede, nullify or amend any condition which may be imposed by 
the City in connection with approval of the development described herein, (c) guarantee to 
Purchaser or any other party any profits from the development of the Site, or (d) amend any City 
laws, codes or rules. This is not a Development Agreement as provided in Government Code 
Section 65864.  

32BSECTION 302  Scope of Development 

The Site shall be developed in accordance with and within the parameters established in 
the Scope of Development.   

33BSECTION 303  Basic Concept Drawings 

 a. Purchaser has prepared basic concept and schematic drawings and related 
documents for the development of the Site, which have been approved by the Successor Agency.  

 b. The Site shall be developed as established in the basic concept and schematic 
drawings and related documents except as changes may be mutually and reasonably agreed upon 
between Purchaser and the Successor Agency Executive Director. Any such changes shall be 
within the limitations of the Scope of Development. 

34BSECTION 304  Landscaping and Grading Plans 

a. Purchaser shall prepare and submit to the Successor Agency for its approval 
preliminary and final landscaping and preliminary and finish grading plans for the Site. These 
plans shall be prepared and submitted within the times established in the Schedule of 
Performance. Purchaser shall grade the Site to match the approximate existing grade of the Palm 
Avenue/State Route 75 right-of-way. 

b. The landscaping plans shall be prepared by a professional landscape architect and 
the grading plans shall be prepared by a licensed civil engineer. Such landscape architect and/or 
civil engineer may be the same firm as Purchaser’s architect. Within the times established in the 
Schedule of Performance, Purchaser shall submit to the Successor Agency for approval the name 
and qualifications of its architect, landscape architect and civil engineer. 

35B  SECTION 305  Construction Drawings and Related Documents 

 a. Purchaser (or Assignee, as the case may be) shall prepare and submit construction 
drawings and related documents (collectively called the “Plans”) to the Successor Agency for 
review (including but not limited to architectural review), and written approval in the times 
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established in the Schedule of Performance. Final Construction Drawings are hereby defined as 
those in sufficient detail to obtain a Building Permit. 

 b. Approval of progressively more detailed Plans will be promptly granted by the 
Successor Agency Executive Director if developed as a logical evolution of previously approved 
Plans. Any items so submitted and approved by the Successor Agency Executive Director shall 
not be subject to subsequent disapproval. 

 c. During the preparation of all Plans, the Successor Agency Executive Director and 
Purchaser shall hold regular progress meetings to coordinate the preparation of, submission to, 
and review of Plans and related documents. The Successor Agency Executive Director and 
Purchaser shall communicate and consult informally as frequently as is necessary to insure that the 
formal submittal of any documents to the Successor Agency can receive prompt and speedy 
consideration. 

 d. If any revisions or corrections of Plans approved by the Successor Agency shall 
be required by any government official, agency, department, or bureau having jurisdiction over 
the development of the Site, Purchaser and the Successor Agency Executive Director shall 
cooperate in efforts to obtain waiver of such requirements or to develop a mutually acceptable 
alternative. 

36B  SECTION 306  Approval of Plans 

 a. Subject to the terms of this Agreement, the Successor Agency shall have the right 
to review (including without limitation architectural review) and approve or disapprove all Plans 
and submissions, including any proposed substantial changes to any such Plans or submissions 
approved by Successor Agency. Upon receipt of any disapproval, Purchaser shall revise the Plans, 
and shall resubmit to the Successor Agency Executive Director as soon as possible but in no event 
later than sixty (60) days after receipt of the notice of disapproval. The Successor Agency shall 
approve or disapprove the Plans referred to in Sections 303, 304 and 305 of this Agreement 
within the times established in the Schedule of Performance. Any disapproval shall state in 
writing the reasons for disapproval and the changes which the Successor Agency Executive 
Director requests to be made. Such reasons and such changes must be consistent with the Scope 
of Development and any items previously approved hereunder. Purchaser, upon receipt of a 
disapproval based upon powers reserved by the Successor Agency hereunder shall revise the 
Plans, and shall resubmit to the Successor Agency Executive Director as soon as possible but in 
no event later than sixty (60) days after receipt of the notice of disapproval.  

b. If Purchaser desires to make any substantial change in the Final Construction 
Drawings after their approval, such proposed change shall be submitted to the Successor 
Agency Executive Director for approval. For purposes of this Section, “Substantial” shall mean 
any material change in building materials or equipment, specifications, or the structural or 
architectural design or appearance of the Project.  Nothing herein shall be interpreted as altering, 
modifying, waiving, amending, or reducing any requirements of any governmental permit 
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required by any local, state or federal permitting authority for the development contemplated 
herein.  

37B SECTION 307  Cost of Construction 

Except for the Site Preparation to be performed by Successor Agency as expressly 
provided in Section 216.f. of this Agreement, the payment or reimbursement for Public 
Improvement Costs as expressly provided in Section 219 of this Agreement, and the cost, if any, 
to prepare the Site to be delivered to Purchaser in the condition required by Sections 205 and 
216, the cost of designing and developing the Site and constructing the Improvements, including, 
without limitation, pre-development costs and any offsite or onsite Improvements required by the 
Successor Agency in connection therewith, whether Purchaser has commenced such design, 
development and/or construction prior to or after Close of Escrow, or at any time, shall be the 
responsibility of Purchaser, without any cost to Successor Agency.   

38B  SECTION 308  Schedule of Performance 

 a. Each Party to this Agreement shall perform the obligations to be performed by 
such Party pursuant to this Agreement within the respective times provided in the Schedule of 
Performance (subject to Force Majeure Delays), and if no such time is provided, within a 
reasonable time consistent with the Schedule of Performance. The Schedule of Performance shall 
be subject to amendment from time to time upon the mutual agreement of the Successor Agency 
Executive Director and Purchaser.  

 b. After each Closing, Purchaser shall promptly begin and thereafter diligently 
prosecute to completion the construction of the applicable Improvements as provided herein and 
in the Schedule of Performance, including but not limited to completion of construction of the 
Phase 1 Improvements (subject to Force Majeure Delays) not later than two (2) years after the 
Close of Escrow. 

 c.  During periods of construction, Purchaser shall submit to the Successor Agency a 
written report of the progress of construction when and as reasonably requested by the Successor 
Agency, but not more frequently than once every quarter.  The report shall be in such form and 
detail as may be reasonably required by the Successor Agency and shall include a reasonable 
number of construction photographs (if requested) taken since the last report by Purchaser. If 
Successor Agency utilizes the services of a construction monitor (at Successor Agency’s cost), 
Purchaser shall reasonably cooperate with the Successor Agency’s monitor to coordinate 
inspections.   

39BSECTION 309  Indemnification and Insurance 

 a. Purchaser’s Indemnity.   To the maximum extent permitted by law, and in 
addition to any other provisions of this Agreement, including without limitation, the 
Environmental Indemnity, independently requiring Purchaser to defend, indemnify, and hold 
harmless the Indemnified Parties, Purchaser agrees to and shall defend, indemnify and hold 
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harmless the Indemnified Parties from and against all claims, liability, loss, damage, costs or 
expenses (including reasonable attorneys’ fees and court costs) arising from or as a result of the 
death of any person or any accident, injury, loss or damage whatsoever caused to any person or 
the property of any person resulting or arising from or in any way connected with the following, 
provided the foregoing defense, indemnification and hold harmless obligations shall not apply to 
the proportional extent that the matter giving rise to such claims, liability, damages or injuries is 
due to the negligence or willful misconduct of any of the Indemnified Parties: 

1. The existence, release, presence or disposal on, in, or under the Site of any 
Hazardous Substances resulting from the acts or omissions of Purchaser, an 
Assignee, their respective contractors, subcontractors, agents or other persons 
acting on Purchaser’s or Assignee’s behalf (other than the mere discovery thereof) 
(individually, “Indemnifying Party,” and collectively, “Indemnifying Parties”);  

2. The development, construction, marketing, use, operation or condition of the Site 
(other than Pre-Existing Conditions) and the Improvements by any Indemnifying 
Party; 

3. Any accident, personal injury or casualty on the Site or the Improvements 
resulting from the acts or omissions of any Indemnifying Party;  

   4. Any plans or designs for Improvements (collectively, “Plans”) prepared by or on 
behalf of any Indemnifying Party, including without limitation any errors or 
omissions with respect to such plans or designs, except in the event that (i) none 
of the Indemnifying Parties develops the Site pursuant to this Agreement, and (ii) 
upon assignment of the Plans to Successor Agency, Successor Agency uses the 
Plans or causes such Plans to be used to develop the Site; and 

5. Any loss or damage to the Indemnified Parties resulting from any inaccuracy in or 
breach of any representation or warranty of Purchaser, or resulting from any 
material breach or default by Purchaser, under this Agreement. 

If the Successor Agency (on behalf of the Indemnified Parties), in good faith, determines that 
its(their) interests are not adequately protected by being provided a defense by Purchaser, the 
Successor Agency may, at its election, conduct the defense or participate in the defense of any 
claim related in any way to this indemnification.  If, pursuant to the preceding sentence, the 
Successor Agency makes such election to conduct its own defense or obtain independent legal 
counsel in defense of any claim related to this indemnification, then Purchaser shall pay all of the 
costs related thereto, including, without limitation, reasonable attorneys’ fees and costs.  
Purchaser understands, acknowledges and agrees that nothing in this Section shall be deemed or 
interpreted as a limitation, modification or waiver of any other provisions of this Agreement 
independently requiring Purchaser to defend, indemnify, and hold harmless the Successor 
Agency and its elected officials, officers, representatives, agents, employees, contractors and 
attorneys.  
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b. Insurance Policies.  

  1. Commencing upon the Phase 1 Closing, and at all times prior to the 
Completion of the entire Project  (“the Term”), Purchaser shall maintain in effect and deliver to 
Successor Agency duplicate originals or appropriate certificates of the following insurance 
policies (the “Insurance Policies”): 

     (a) All-Risk Policies: Purchaser shall maintain or cause to be 
maintained coverage of the type now known as builder’s completed value risk insurance, as 
delineated on an All Risk Builder’s Risk 100% Value Non-Reporting Form. Such insurance shall 
insure against direct physical loss or damage by fire, lightning, wind, storm, explosion, collapse, 
underground hazards, flood, vandalism, malicious mischief, glass breakage and such other causes 
as are covered by such form of insurance, excluding earthquake(s). Such policy shall include (1) an 
endorsement for broad form property damage, breach of warranty, demolition costs and debris 
removal, (2) a “Replacement Cost Endorsement” in amount sufficient to prevent Purchaser from 
becoming a co-insurer under the terms of the policy, but in any event in an amount not less than 
100% of the then full replacement cost, to be determined at least once annually and subject to 
reasonable approval by Successor Agency, and (3) an endorsement to include coverage for 
budgeted soft costs. The replacement cost coverage shall be for work performed and equipment, 
supplies and materials furnished to the Site, or any adjoining sidewalks, streets and passageways, 
or to any bonded warehouse for storage pending incorporation into the work, without deduction 
for physical depreciation and with a deductible not exceeding $25,000 per occurrence;  

     (b) Liability Insurance: Purchaser shall maintain or cause to be 
maintained general liability insurance or an equivalent owner contractors protective policy, to 
protect against loss from liability imposed by law for damages on account of personal injury, 
including death therefrom, suffered or alleged to be suffered by any person or persons 
whomsoever on or about the Site and the business of Purchaser on the Site, or in connection with 
the operation thereof, resulting directly or indirectly from any acts or activities of Purchaser, or any 
person acting for Purchaser, or under its respective control or direction, and also to protect against 
loss from liability imposed by law for damages to any property of any person occurring on or 
about the Site, or in connection with the operation thereof, caused directly or indirectly by or 
from acts or activities of Purchaser or its tenants, or any person acting for Purchaser, or under its 
control or direction. Such property damage and personal injury insurance shall also provide for 
and protect Successor Agency and any other additional insured) against incurring any legal cost in 
defending claims for alleged loss. Such personal injury and property damage insurance shall be 
maintained in full force and effect during the Term in the following amounts:  commercial 
general liability in a general aggregate amount of not less than Four Million Dollars 
($4,000,000), Four Million Dollars ($4,000,000) Products and Completed Operations Aggregate, 
and Two Million Dollars ($2,000,000) each Occurrence. Purchaser shall deliver to Successor 
Agency a Certificate of Insurance and endorsements evidencing such insurance coverage prior to 
the occurrence of the Closing. Purchaser agrees that provisions of this paragraph as to maintenance 
of insurance shall not be construed as limiting in any way the extent to which Purchaser may be 
held responsible for the indemnification of any of the Indemnified Parties or the payment of 
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damages to persons or property resulting from Purchaser’s activities, activities of its tenants or the 
activities of any other person or persons for which Purchaser is otherwise responsible.  To the 
extent that Purchaser maintains increased or additional insurance coverage during the Term, in 
excess of the minimum coverage requirements prescribed by paragraphs (b)(1)(b) and (b)(1)(c) 
of this Section 309, Purchaser shall ensure that the additional insureds specified in paragraph 
(b)(3) of this Section 309 derive the benefit of such increased or additional insurance coverage.   

     (c) Automobile Insurance: Purchaser shall maintain or cause to be 
maintained automobile insurance on any automobiles owned by Purchaser, maintained in full 
force and effect in an amount of not less than Two Million Dollars ($2,000,000) per accident. 

    (d) Workers’ Compensation Insurance: Purchaser shall maintain or 
cause to be maintained workers’ compensation insurance, if required, for any employees of 
Purchaser, issued by a responsible carrier authorized under the laws of the State of California to 
insure employers against liability for compensation under the workers’ compensation laws now in 
force in California, or any laws hereafter enacted as an amendment or supplement to this 
Agreement or in lieu thereof. Such workers’ compensation insurance shall cover all persons 
employed by Purchaser in connection with the Site and shall cover liability within statutory 
limits for compensation under any such act aforesaid, based upon death or bodily injury claims 
made by, for or on behalf of any person incurring or suffering injury or death in connection with 
the Site or the operation thereof by Purchaser. Notwithstanding the foregoing, Purchaser may, in 
compliance with the laws of the State of California and in lieu of maintaining such insurance, self-
insure for workers’ compensation in which event Purchaser shall deliver to Successor Agency 
evidence that such self-insurance has been approved by the appropriate State authorities. 

   2. All policies or certificates of insurance shall provide that such policies 
shall not be canceled, reduced in coverage or limited in any manner without at least ten (10) days 
prior written notice to Successor Agency. All fire and liability insurance policies (not automobile 
and Workers’ Compensation) may name the Successor Agency, City, and Purchaser as insureds, 
additional insureds, and/or loss payable parties as their interests may appear. 

   3. The Insurance Policies shall name as additional insureds the following: 

“The Imperial Beach Redevelopment Agency Successor Agency, the City of Imperial 
Beach, and their respective elected officials, officers, employees, contractors, agents and 
attorneys.” 

Purchaser agrees to timely pay all premiums for such insurance and, at its sole cost and expense, 
to comply and secure compliance with all insurance requirements necessary for the maintenance 
of such insurance. Purchaser agrees to submit binders or certificates and endorsements evidencing 
such insurance to Successor Agency prior to the Closing. Within thirty (30) days, if practicable, 
but in any event prior to expiration of any such policy, copies of renewal policies, or certificates 
and endorsements evidencing the existence thereof, shall be submitted to Successor Agency. All 
insurance herein provided for under this Section shall be provided by insurers licensed to do 
business in the State of California and rated A-VII or better. 
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  4.  If Purchaser fails or refuses to procure or maintain insurance as required 
by this Agreement, Successor Agency shall have the right, but not the obligation, at Successor 
Agency’s election, and upon ten (10) days prior notice to Purchaser, to procure and maintain 
such insurance. The premiums paid by Successor Agency shall be treated as a loan, due from 
Purchaser, to be paid on the first day of the month following the date on which the premiums were 
paid. Successor Agency shall give prompt notice of the payment of such premiums, stating the 
amounts paid and the name of the insured(s). 

40B  SECTION 310   Nondiscrimination  

 Purchaser shall not discriminate on the basis of race, gender, religion, national origin, 
ethnicity, sexual orientation, age or disability in the solicitation, selection, hiring or treatment of 
any contractors or consultants, to participate in subcontracting/subconsulting opportunities. 
Purchaser understands and agrees that violation of this clause shall be considered a material 
breach of this Agreement and may result in termination, debarment or other sanctions. After the 
Effective Date, this language shall be incorporated into all contracts between Purchaser and any 
contractor, consultant, subcontractor, subconsultants, vendors and suppliers providing material 
services relative to the Site. 

41B SECTION 311   Local, State and Federal Laws 

 a. The Purchaser and any Assignees shall carry out development and construction (as 
defined by applicable law) of the Improvements required by this Agreement, including without 
limitation, the Horizontal Improvements and the Vertical Improvements, in conformity with all 
applicable local, state and federal laws, including, without limitation, all applicable federal and 
state labor laws (including, without limitation, provisions of the State Labor Code relating to 
payment of prevailing wages).  

b. Purchaser hereby agrees that Purchaser shall have the obligation to provide any 
and all disclosures, representations, statements, rebidding, and/or identifications which may be 
required by Labor Code Sections 1726 and 1781, as the same may be enacted, adopted or 
amended from time to time, or any other provision of law. Purchaser hereby agrees that Purchaser 
shall have the obligation to provide and maintain any and all bonds to secure the payment of 
contractors (including the payment of wages to workers performing any public work) which may 
be required by the Civil Code, Labor Code Section 1781, as the same may be enacted, adopted or 
amended from time to time, or any other provision of law.  

c. Purchaser shall indemnify, protect, defend and hold harmless the Indemnified 
Parties, with counsel reasonably acceptable to Successor Agency, from and against any and all 
loss, liability, damage, claim, cost, expense, and/or “increased costs” (including labor costs, 
penalties, reasonable attorneys’ fees, court and litigation costs, and fees of expert witnesses) 
which, in connection with the development and/or construction (as defined by applicable law) of 
the Improvements, including, without limitation, any and all public works (if any) (as defined by 
applicable law), results or arises in any way from any of the following: (1) the noncompliance by 
Purchaser, its general contractor or any subcontractor of any tier of any applicable local, state 
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and/or federal law, including, without limitation, any applicable federal and/or state labor laws 
(including, without limitation, if applicable, the requirement to pay state prevailing wages); (2) 
implementation of Sections 1726 and 1781 of the Labor Code, as the same may be enacted, 
adopted or amended from time to time, or any other similar law; (3) failure by Purchaser to 
provide any required disclosure representation, statement, rebidding and/or identification which 
may be required by Labor Code Sections 1726 and 1781, as the same may be enacted, adopted or 
amended from time to time, or any other provision of law; and/or (4) failure by Purchaser to 
provide and maintain any and all bonds to secure the payment of contractors (including the 
payment of wages to workers performing any public work) which may be required by the Civil 
Code, Labor Code Section 1781, as the same may be enacted, adopted or amended from time to 
time, or any other provision of law.  

d. Purchaser hereby expressly acknowledges and agrees that Successor Agency has 
never previously affirmatively represented to the Purchaser or its contractor(s) for the 
Improvements in writing or otherwise, that the Project is not a “public work,” as defined in 
Section 1720 of the Labor Code. It is agreed by the Parties that, in connection with the 
development and construction (as defined by applicable law) of the Improvements, including, 
without limitation, any public work (as defined by applicable law), Purchaser shall bear all risks of 
payment or non-payment of state prevailing wages and/or the implementation of Labor Code 
Sections 1726 and 1781, as the same may be enacted, adopted or amended from time to time, 
and/or any other provision of law. “Increased costs” as used in this Section shall have the meaning 
ascribed to it in Labor Code Section 1781, as the same may be enacted, adopted or amended from 
time to time. The foregoing indemnity shall survive termination of this Agreement and shall 
continue after Completion and the recordation of the Release of Construction Covenants.  

 SECTION 312  Condition of Site during Construction.  

 At all times after the Close of Escrow and prior to the completion of construction, 
Purchaser shall secure and maintain the Site or cause the Site to be secured and maintained in a 
safe, neat and orderly condition to the extent practicable and in accordance with industry health 
and safety standards for construction sites consistent with the degree of construction permitted 
for portions of the Site in accordance with this Agreement.  

 SECTION 313  Permits 

 Before commencement of grading, construction or development of the Site, any building 
pads, buildings, structures or other work of improvement upon any portion of the Site, Purchaser 
shall, at its own expense, secure or cause to be secured, any and all permits which may be required 
by the Successor Agency or any other governmental agency with oversight for, or affected by, 
such construction, development or work. 

44B  SECTION 314  Rights of Access 

a. Commencing upon the Phase 1 Closing, representatives of the Successor Agency 
shall have the reasonable right of access to the Site, upon 24 hours’ written notice to Purchaser 
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(except in the case of an emergency, in which case,  Successor Agency shall provide such notice as 
may be practical under the circumstances), without charges or fees, at normal construction hours 
during the period of construction for the purposes of this Agreement, including, but not limited to, 
the inspection of the work being performed in constructing the Improvements. Such representatives 
of the Successor Agency shall be those who are so identified in writing by the Successor Agency 
Executive Director. Such access and inspection rights shall be undertaken in a manner which 
does not interfere with Purchaser’s activities or cause damage to property or improvements. 

b. The Purchaser has the right to designate representatives to accompany the 
Successor Agency representatives on such inspections.  The Successor Agency agrees to 
coordinate with Purchaser to schedule such inspections so that Purchaser’s representative may 
attend the inspections, in the discretion of Purchaser. 

45B SECTION 315  Disclaimer of Responsibility  

The Successor Agency neither undertakes nor assumes nor will have any responsibility or 
duty to Purchaser or to any third party to review, inspect, supervise, pass judgment upon or inform 
Purchaser or any third party of any matter in connection with the development or construction of 
the Improvements, whether regarding the quality, adequacy or suitability of the plans, any labor, 
service, equipment or material furnished to the Site, any person furnishing the same, or otherwise. 
Purchaser and all third parties shall rely upon its or their own judgment regarding such matters, 
and any review, inspection, supervision, exercise of judgment or information supplied to 
Purchaser or to any third party by the Successor Agency in connection with such matter is for the 
public purpose of redeveloping the Site, and neither Purchaser (except for the purposes set forth 
in this Agreement) nor any third party is entitled to rely thereon. The Successor Agency shall not 
be responsible for any of the work of construction, improvement or development of the Site. 

46B SECTION 316  Taxes, Assessments, Encumbrances and Liens 

Commencing upon the Phase 1 Closing, Purchaser shall pay when due all real estate 
taxes and assessments assessed and levied on or against the Site or any portion thereof. Purchaser 
shall not place, or allow to be placed, against the Site or any portion thereof, any mortgage, trust 
deed, encumbrance or lien not authorized by this Agreement until issuance of the Release of 
Construction Covenants relative to the Site or such portion thereof in accordance with Section 324 
of this Agreement. In addition, Purchaser shall remove, or shall have removed, any levy or 
attachment made on title to the Site (or any portion thereof), or shall assure the satisfaction thereof 
within a reasonable time but in any event prior to a sale thereunder. Under no circumstances 
whatsoever shall the Purchaser record or allow any security instruments to be recorded against 
Property 1 or Property 2 prior to the applicable Closing for such Property.  

47B  SECTION 317  Reserved. 

48B  SECTION 318   No Encumbrances Except Permitted Deed of Trusts 
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 a. Upon and after the Phase 1 Closing, Purchaser shall have the right to encumber 
Property 1, and upon and after the Phase 2 Closing, Purchaser shall have the right to encumber 
Property 1 and Property 2,  with Permitted Deed of Trusts, but only for the purpose of securing 
loans of funds to be used for financing and refinancing the Acquisition and Development Costs and 
other expenditures necessary and appropriate to develop the Site under this Agreement, consistent 
with the amounts set forth in the Method of Financing (“Permitted Financing Purposes”). 
Purchaser has no authority to encumber Property 1 or any portion thereof prior to the Phase 1 
Closing. Purchaser has no authority to encumber Property 2 or any portion thereof prior to the 
Phase 2 Closing. The maker of any loan approved by the Successor Agency pursuant to this 
Section 318 shall not be bound by any amendment, implementation agreement or modification to 
this Agreement subsequent to its approval without such lender giving its prior written consent. 

 b. In any event, Purchaser shall promptly notify the Successor Agency of any 
security interest created or attached to the Site whether by voluntary act of Purchaser or 
otherwise. The Successor Agency Executive Director or his or her designee agrees to make 
reasonable modifications of Sections 318 through 322 that may be requested by a Permitted 
Lender, provided such modification does not adversely affect the receipt of any material benefit 
by Successor Agency hereunder. Upon the reasonable request of a Permitted Lender, the 
Successor Agency Executive Director or his or her designee shall execute from time-to-time 
such estoppel certificates, subordination agreements and other requested documents to the extent 
they are consistent with the terms of this Agreement. The Successor Agency Executive Director 
shall respond to any request under this Section 318.b. within ten (10) days after receipt of the 
request if accompanied by sufficient information as may be reasonably required in order for the 
Successor Agency Executive Director to act on such request. 

 c. The words “security interest” and “deed of trust” as used herein include all other 
appropriate modes of financing real estate acquisition, construction and land development. 

 d. The restrictions on financing and encumbrance contained in this Section 318 shall 
not apply to any Parcel after the issuance of a Release of Construction Covenants as to such 
Parcel.  

SECTION 319  Lender Not Obligated to Construct Improvements 

 No lender shall be obligated by the provisions of this Agreement to construct or complete 
the Improvements or to guarantee such construction or completion. Nothing in this Agreement 
shall be deemed or construed to permit, or authorize any such lender to devote the Site to any 
uses, or to construct any improvements thereon, other than those uses or improvements provided 
for or authorized by this Agreement.  

50B SECTION 320  Notice of Default to Lenders; Right of Lender to Cure Defaults 

Whenever the Successor Agency shall deliver any notice or demand to Purchaser with 
respect to any breach or default by Purchaser in completion of construction of the Improvements, 
the Successor Agency shall at the same time deliver the notice or demand to each Permitted Lender 
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that requests such notice or demand, in writing, from the Successor Agency and provides its 
contact information for the notice or demand.  Each such Permitted Lender shall (insofar as the 
rights of the Successor Agency are concerned) have the right at its option within ninety (90) days 
after the receipt of the notice, to cure or remedy, or commence to cure or remedy, any such 
default and to add the cost thereof to the security interest debt and the lien of its security interest. 
If such default shall be a default which can only be remedied or cured by such Permitted Lender 
upon obtaining possession of the encumbered property, such Permitted Lender shall seek to 
obtain possession with diligence and continuity through a receiver or otherwise, and shall remedy 
or cure such default within ninety (90) days after obtaining possession; provided that in the case 
of a default which cannot with diligence be remedied or cured, or the remedy or cure of which 
cannot be commenced within such ninety- (90) day period, such Permitted Lender shall have such 
additional time as reasonably necessary to remedy or cure such default with diligence and 
continuity not to exceed one hundred and eighty (180) days, unless the Successor Agency agrees to 
further extensions in its reasonable discretion; and provided further that such Permitted Lender 
shall not be required to remedy or cure any non-curable default of Purchaser. Any Permitted 
Lender who forecloses on its Permitted Deed of Trust, or is assigned or otherwise succeeds to 
Purchaser’s rights under this Agreement, or, subject to the reasonable approval of the Successor 
Agency Executive Director, the successful bidder at a foreclosure sale, shall have the right to 
undertake or continue the construction or completion of the Improvements upon execution of a 
written agreement with the Successor Agency by which such Permitted Lender expressly assumes 
Purchaser’s rights and obligations under this Agreement, approval of which agreement shall not 
be unreasonably withheld by Successor Agency. Any such Permitted Lender properly completing 
such improvements shall be entitled, upon written request made to the Successor Agency, to a 
Release of Construction Covenants from the Successor Agency. 

51B  SECTION 321   Failure of Lender to Complete Improvements 

In any case where, six (6) months after default by Purchaser, a Permitted Lender has not 
elected to complete construction of the Improvements, or, if it has elected to complete the 
Improvements, it has not proceeded diligently with construction, the Successor Agency may 
purchase the Permitted Deed of Trust by payment to the Permitted Lender of the full amount of 
the unpaid principal debt, plus any accrued and unpaid interest and other charges secured by the 
mortgage instrument approved by the Successor Agency.  

52B SECTION 322  Right of the Successor Agency to Cure Defaults 

In the event of a default or breach by Purchaser of a Permitted Deed of Trust prior to 
Completion and prior to completion of a foreclosure by a Permitted Lender, and the Permitted 
Lender has not commenced to complete the development, the Successor Agency may cure the 
default at any time prior to completion by a Permitted Lender of any foreclosure under its security. 
In such event, the Successor Agency shall be entitled to reimbursement from Purchaser of all costs 
and expenses incurred by the Successor Agency in curing the default. The Successor Agency 
shall also be entitled to a lien upon the applicable portion of the Site, subordinate to the liens of any 
Permitted Lender, to the extent of such costs and disbursements.  
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53B  SECTION 323  Right of the Successor Agency to Satisfy Other Liens on the USite 

Prior to Completion and after Purchaser has had a reasonable time to challenge, cure or 
satisfy any liens or encumbrances on its interest in the Site, the Successor Agency shall have the 
right, without obligation, to satisfy any such liens or encumbrances. In such event, the Successor 
Agency shall be entitled to reimbursement from Purchaser of all costs and expenses incurred by the 
Successor Agency in satisfying any such liens or encumbrances. The Successor Agency shall also 
be entitled to a lien upon the Site to the extent of such costs and expenses, subordinate to the liens 
of any Permitted Lender, to the extent of such costs and expenses.  

54B  SECTION 324  Release of Construction Covenants 

 a. Promptly after Completion of the Improvements relative to any portion of the Site 
as required by this Agreement, Successor Agency shall deliver to Purchaser a Release of 
Construction Covenants relative to such portion of the Site, upon written request therefor by 
Purchaser.  In addition to the other provisions of this Agreement, which, by their terms cease to be 
applicable relative to any portion of the Site following the Successor Agency’s issuance of a 
Release of Construction Covenants relative to such portion of the Site, each Release of 
Construction Covenants shall be, and shall so state, conclusive determination of satisfactory 
completion of the construction of the Improvements required by this Agreement with respect to 
the portion of the Site described in the Release of Construction Covenants and a release of all 
other obligations in this Agreement relating to such portion of the Site—it being understood that 
once a Release of Construction Covenants has been recorded as to the entire Site, this Agreement 
shall be of no further force or effect. The Successor Agency shall not unreasonably withhold any 
such Release of Construction Covenants. Such Release of Construction Covenants shall be, and 
shall so state, conclusive determination of satisfactory completion of the construction of the 
Improvements required by this Agreement with respect to the portion of the Site described in the 
Release of Construction Covenants. Upon request of Purchaser, the Successor Agency Executive 
Director shall consider in good faith including in the Release of Construction Covenants any 
other covenants contained in this Agreement, to indicate that such covenants have been fully 
satisfied by the completion of construction of such portion of the Site, if such be the case. 

 b. The Release of Construction Covenants shall be substantially in the form attached 
to this Agreement as Attachment No. 13 so as to permit it to be recorded in the Official Records. 

 c. If Successor Agency fails to deliver the Release of Construction Covenants within 
ten (10) days after written request from Purchaser, Successor Agency shall provide Purchaser with 
a written statement of its reasons (the “Statement of Reasons”) within that ten (10)-day period. The 
statement shall also set forth the steps Purchaser must take to obtain the Release of Construction 
Covenants. If the reasons are confined to the immediate unavailability of specific items or 
materials for landscaping, or to so-called “punch list” items identified by Successor Agency, 
Successor Agency will issue the Release of Construction Covenants upon delivery to the 
Successor Agency by Purchaser of a bond or other security that is acceptable to Successor Agency 
in the Successor Agency Executive Director’s sole discretion, in an amount representing Successor 
Agency’s reasonable estimate of the cost to complete the work. 
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  d. Such Release of Construction Covenants shall not constitute evidence of 
compliance with or satisfaction of any obligation of Purchaser to any Senior Lender, or any insurer 
of a mortgage securing money loaned to finance the Improvements, nor any part thereof. Such 
Release of Construction Covenants is not a Notice of Completion as referred to in Section 3093 
of the California Civil Code.  

3BPART 4. USE OF THE SITE 

55B SECTION 401  Uses 

a. Purchaser covenants and agrees for itself, its successors, its assigns and every 
successor in interest to the Site or any part thereof, that Purchaser, such successors and such 
assignees shall use the Site only for the uses specified in the applicable Agreement Containing 
Covenants and this Agreement. No change in the use of the Site shall be permitted without the 
prior written approval of Successor Agency. 

b. Notwithstanding the generality of subsection (a), above, Purchaser, its successors 
and assigns, shall use the Site and/or Improvements only for the development and operation of a 
retail center (“Retail Center”) generally consistent with the information submitted as part of 
Purchaser’s May 6, 2009 proposal to the former Imperial Beach Redevelopment Agency, as 
revised pursuant to the latest submitted site plan dated December 5, 2011 (the “Proposal”), as 
more particularly described in and/or modified by this Agreement, the Scope of Development, 
the Agreement Containing Covenants and the Plans approved by the Successor Agency pursuant 
to this Agreement.  

c. The type and quality of tenants allowed in the Retail Center shall be generally 
consistent with the type and quality of tenants in other projects developed by Purchaser as 
described in the Proposal, but shall specifically include an approximately 14,800 square foot  
grocery store or supermarket approved in writing by the Successor Agency Executive Director 
on Parcel “A” and an approximately 5,000 – 15,000 square foot retail building approved in 
writing by the Successor Agency Executive Director on Parcel “F”. 

d. The Retail Center shall specifically exclude those prohibited uses listed in the 
Agreement Containing Covenants.  

56B SECTION 402  Maintenance 

  Purchaser shall maintain the Site or cause the Site to be maintained in accordance with 
the requirements of the Agreement Containing Covenants. Upon and at all times after 
Completion of Construction, the Project shall be well maintained as to both external and internal 
appearance of all buildings, landscaping, common areas, and parking areas, conforming to the 
standards maintained by Purchaser at its other similar retail developments in San Diego County 
in existence as of the Effective Date. 
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B   SECTION 403  Obligation to Refrain from Discrimination 

Purchaser covenants by and for itself, its heirs, executors, administrators and assigns, and 
all persons claiming under or through them, that there shall be no discrimination against or 
segregation of any person or group of persons, on account of any basis listed in subdivision (a) or 
(d) of Section 12955 of the Government Code, as those bases are defined in Sections 12926, 
12926.1, subdivision (m) and paragraph (1) of subdivision (p) of Section 12955, and Section 
12955.2 of the Government Code, in the sale, lease, sublease, transfer, use, occupancy, tenure, or 
enjoyment of the Site, nor shall the transferee itself or any person claiming under or through him 
or her, establish or permit any such practice or practices of discrimination or segregation with 
reference to the selection, location, number, use, or occupancy, of tenants, lessees, sublessees, 
subtenants, or vendees of the Site.  The foregoing covenants shall run with the land. 

58B  SECTION 404  Form of Nondiscrimination and Nonsegregation Clauses  

All deeds, leases or contracts made relative to the Site, improvements thereon, or any part 
thereof, shall contain or be subject to substantially the following nondiscrimination or 
nonsegregation clauses: 

(1) (a) In deeds:  “The grantee herein covenants by and for himself or herself, 
his or her heirs, executors, administrators, and assigns, and all persons claiming under or through 
them, that there shall be no discrimination against or segregation of, any person or group of 
persons on account of any basis listed in subdivision (a) or (d) of Section 12955 of the 
Government Code, as those bases are defined in Sections 12926, 12926.1, subdivision (m) and 
paragraph (1) of subdivision (p) of Section 12955, and Section 12955.2 of the Government Code, 
in the sale, lease, sublease, transfer, use, occupancy, tenure, or enjoyment of the premises herein 
conveyed, nor shall the grantee or any person claiming under or through him or her, establish or 
permit any practice or practices of discrimination or segregation with reference to the selection, 
location, number, use or occupancy of tenants, lessees, subtenants, sublessees, or vendees in the 
premises herein conveyed.  The foregoing covenants shall run with the land.” 

  (b) Notwithstanding paragraph (a), with respect to familial status, 
paragraph (a) shall not be construed to apply to housing for older persons, as defined in Section 
12955.9 of the Government Code.  With respect to familial status, nothing in paragraph (a) shall 
be construed to affect Sections 51.2, 51.3, 51.4, 51.10, 51.11, and 799.5 of the Civil Code, 
relating to housing for senior citizens.  Subdivision (d) of Section 51 and Section 1360 of the 
Civil Code and subdivisions (n), (o), and (p) of Section 12955 of the Government Code shall also 
apply to the above paragraph. 

(2) (a) In leases:  “The lessee herein covenants by and for himself or herself, 
his or her heirs, executors, administrators, and assigns, and all persons claiming under or through 
him or her, and this lease is made and accepted upon and subject to the following conditions: 
That there shall be no discrimination against or segregation of any person or group of persons, on 
account of any basis listed in subdivision (a) or (d) of Section 12955 of the Government Code, as 
those bases are defined in Sections 12926, 12926.1, subdivision (m) and paragraph (1) of 
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subdivision (p) of Section 12955, and Section 12955.2 of the Government Code, in the leasing, 
subleasing, transferring, use, occupancy, tenure, or enjoyment of the premises herein leased nor 
shall the lessee himself or herself, or any person claiming under or through him or her, establish 
or permit any such practice or practices of discrimination or segregation with reference to the 
selection, location, number, use, or occupancy, of tenants, lessees, sublessees, subtenants, or 
vendees in the premises herein leased.” 

  (b) Notwithstanding paragraph (a), with respect to familial status, 
paragraph (a) shall not be construed to apply to housing for older persons, as defined in Section 
12955.9 of the Government Code.  With respect to familial status, nothing in paragraph (1) shall 
be construed to affect Sections 51.2, 51.3, 51.4, 51.10, 51.11, and 799.5 of the Civil Code, 
relating to housing for senior citizens.  Subdivision (d) of Section 51 and Section 1360 of the 
Civil Code and subdivisions (n), (o), and (p) of Section 12955 of the Government Code shall 
apply to the above paragraph. 
 
59B  SECTION 405  Effect and Duration of Covenants 

The covenants established in this Agreement shall run with the land, without regard to 
technical classification and designation, and shall be for the benefit and in favor of and 
enforceable against the original Purchaser, or if the Purchaser is no longer the owner, then 
against its permitted successors in interest which have been expressly approved in writing by the 
Successor Agency in accordance with the terms and conditions of this Agreement by the 
Successor Agency for a period of fifty (50) years, except that non-discrimination covenants shall 
remain in effect in perpetuity.  Unless set forth otherwise, the covenants described in this Part 4 
shall commence upon the Close of Escrow and shall be set forth in the applicable Grant Deed 
and Agreement Containing Covenants.   

5 7 
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SECTION 406  Agreement Containing Covenants 
 
As a material part of the consideration for this Agreement, Purchaser covenants and 

agrees that it shall execute in recordable form the Agreement Containing Covenants for each 
Property.  The Agreement Containing Covenants shall be recorded against the Site in first 
priority position senior to any liens or encumbrances (including, without limitation, any 
Approved Loan).  Purchaser shall obtain and cause to be recorded (as applicable), at Purchaser’s 
sole cost and expense, any instruments necessary and/or appropriate to subordinate to the 
Agreement Containing Covenants (to the reasonable satisfaction of the Successor Agency 
Executive Director) any deeds of trust, mortgages, security instruments, other liens, leases, 
subleases and/or other agreements affecting title to or possession of or providing a security 
interest in the Site which otherwise are or might be senior to the Agreement Containing 
Covenants (other than title items existing as of the Close of Escrow which were not created by 
Purchaser; Purchaser shall have no obligation to cause such items to be subordinated).  

SECTION 407  CC&Rs 
  
Purchaser shall prepare and submit a set of covenants, conditions and restrictions by and 

among Purchaser and all other owners of any portion of the Site within the Retail Center 
addressing, inter alia, parking, access driveways, pedestrian walkways and/or the maintenance of 
such areas (“CC&Rs”) to Successor Agency, for review and written approval by the Successor 
Agency Executive Director within the time established in the Schedule of Performance.  Such 
CC&Rs shall provide, inter alia, (i) for damage and destruction provisions that are customary in 
the industry, (ii) that Successor Agency is a third party beneficiary of certain provisions thereof 
as deemed reasonably necessary by Successor Agency to protect its interests; (iii) for reciprocal 
easements to permit encroachments to accommodate imperfections in construction as compared 
to the boundaries for each parcel set forth in the Map; and (iv) such reciprocal easements as may 
be necessary for the effective operation of the Retail Center in the event one or more Parcels are 
and continue to be owned separately, including but not limited to the exercise by Successor 
Agency of the Option and the operation of the Retail Center if Successor Agency or its assignee 
owns Property 2, and Purchaser and/or its assignee(s) own Property 1. The Successor Agency 
Executive Director’s review shall be limited to confirming that the CC&Rs address the foregoing 
topics in this Section 407 and confirming that the CC&Rs are not inconsistent with this 
Agreement. 

SECTION 408  Designation as Point of Sale   

Purchaser and its successors and assigns shall maintain such licenses and permits as may 
be required by any governmental agency to conduct taxable sales arising from any project on the 
Site and, to the extent permitted by law, shall designate the City of Imperial Beach as the “point 
of sale” for all taxable sales and lease transactions occurring from any project on the Site in all 
reports to the California State Board of Equalization in accordance with the Bradley-Burns 
Uniform Sales and Use Tax Law (Revenue and Taxation Code 72000 et seq.), as it may be 
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amended or substituted from time to time, and on sales tax returns to the State of California for 
all taxable sales occurring at any project on the Site.   

4BPART 5. DEFAULTS AND REMEDIES 

60B  SECTION 501  Defaults - General 

 a. Subject to the extensions of time set forth in Section 602, failure or delay by 
either Party to perform any term or provision of this Agreement constitutes a default under this 
Agreement. The Party who fails or delays must commence to cure, correct or remedy such failure 
or delay and shall complete such cure, correction or remedy with reasonable diligence following 
written notice from the other Party, as provided below. 

 b. The injured Party shall give written notice of default to the Party in default, 
specifying the default complained of by the injured Party. Failure or delay in giving such notice 
shall not constitute a waiver of any default, nor shall it change the time of default. Except as 
otherwise expressly provided in this Agreement, any failures or delays by either Party in 
asserting any of its rights and remedies as to any default shall not operate as a waiver of any 
default or of any such rights or remedies. Delays by either Party in asserting any of its rights and 
remedies shall not deprive either Party of its right to institute and maintain any actions or 
proceedings which it may deem necessary to protect, assert or enforce any such rights or 
remedies. 

 c. If a monetary event of default occurs, prior to exercising any remedies hereunder, 
the injured Party shall give the Party in default written notice of such default. The Party in default 
shall have a period of thirty (30) calendar days after such notice is received or deemed received 
within which to cure the default prior to exercise of remedies by the injured Party. 

 d. If a non-monetary event of default occurs, prior to exercising any remedies 
hereunder, the injured Party shall give the Party in default notice of such default. If the default is 
reasonably capable of being cured within thirty (30) calendar days after such notice is received 
or deemed received, the Party in default shall have such period to effect a cure prior to exercise 
of remedies by the injured Party. If the default is such that it is not reasonably capable of being 
cured within thirty (30) days after such notice is received, and the Party in default (1) initiates 
corrective action within said period, and (2) diligently, continually, and in good faith works to 
effect a cure as soon as possible, then the Party in default shall have such additional time as is 
reasonably necessary to cure the default prior to exercise of any remedies by the injured Party, 
but in any event no more than one hundred and twenty (120) days of receipt of such notice of 
default from the injured Party. 

61B  SECTION 502  Institution of Legal Actions 

In addition to any other rights or remedies (and except as otherwise provided in this 
Agreement), either Party may institute legal action to cure, correct or remedy any default, to 
recover damages for any default, or to obtain any other remedy consistent with the purpose of 
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this Agreement. Such legal actions must be instituted in the Superior Court of the County of San 
Diego, State of California, in any other appropriate court of that county, or in the United States 
District Court for the Southern District of California. 

62BSECTION 503  Applicable Law 

The laws of the State of California shall govern the interpretation and enforcement of this 
Agreement. 

63BSECTION 504  Acceptance of Service of Process 

 a. In the event that any legal action is commenced by Purchaser against the 
Successor Agency, service of process on the Successor Agency shall be made by personal service 
upon the Successor Agency Executive Director or in such other manner as may be provided by 
law. 

 b. In the event that any legal action is commenced by the Successor Agency against 
Purchaser, service of process on Purchaser shall be made by personal service upon Purchaser or 
upon the Purchaser’s Manager, or any officer of the Purchaser or Manager, and shall be valid 
whether made within or without the State of California, or in such manner as may be provided by 
law. 

64B SECTION 505  Rights and Remedies Are Cumulative 

Except with respect to rights and remedies expressly declared to be exclusive in this 
Agreement, the rights and remedies of the Parties are cumulative, and the exercise by either Party 
of one or more of such rights or remedies shall not preclude the exercise by it, at the same or 
different times, of any other rights or remedies for the same default or any other default by the 
other Party. 

65B SECTION 506  Damages 

If a default is not cured within the time provided in Section 501, the defaulting Party shall 
be liable to the non-defaulting Party for any damages caused by such default, and the non-
defaulting Party may thereafter (but not before) commence an action for damages against the 
defaulting Party with respect to such default. Neither Party shall be entitled to, and both Parties 
hereby waive, any right to seek special or consequential damages of any kind or nature arising 
out of or in connection with this Agreement.  

66B SECTION 507  Specific Performance 

If a default is not cured within the time provided in Section 501, the non-defaulting Party, 
at its option, may thereafter (but not before) commence an action for specific performance of the 
terms of this Agreement pertaining to such default. 
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67B SECTION 508  Estoppels 

Upon written request from Purchaser, Successor Agency shall provide, within fifteen (15) 
days from receipt of the written request, to Purchaser and any lender, prospective lender, or 
prospective purchaser, an estoppel certificate by which Successor Agency confirms whether or 
not any defaults then exist hereunder or in connection herewith, along with confirmation of such 
other factual matters as such recipient may reasonably require and which is within the knowledge 
of the Successor Agency.  Purchaser shall pay all reasonable costs and expenses of Successor 
Agency in providing any such estoppel certificate. 

68B SECTION 509   Termination by Purchaser 

a. Prior to the Phase 1 Closing, subject to the notice and cure provisions of Section 
501, Purchaser shall have the right to terminate this Agreement, by providing written notice to the 
Successor Agency, in the event of (i) an uncured default by Successor Agency, or (ii) the failure of 
any condition precedent to the Phase 1 Closing that benefits the Purchaser. 

b. Prior to the Phase 2 Closing, subject to the notice and cure provisions of Section 
501, Purchaser shall have the right to terminate this Agreement, by providing written notice to the 
Successor Agency and reconveying title to Property 2 to Successor Agency, free and clear of any 
encumbrances, in the event of (i) an uncured default by Successor Agency, or (ii) the failure of any 
condition precedent to the Phase 2 Closing that benefits the Purchaser. 

69B SECTION 510  Termination by Successor Agency 

a. Prior to the Phase 1 Closing, subject to the notice and cure provisions of Section 
501, Successor Agency shall have the right to terminate this Agreement, by providing written 
notice to Purchaser, in the event of (i) an uncured default by Purchaser, or (ii) the failure of any 
condition precedent to the Phase 1 Closing that benefits the Successor Agency to be satisfied as 
of the latest date for the Phase 1 Closing. 

b. Prior to the Phase 2 Closing, subject to the notice and cure provisions of Section 
501, Successor Agency shall have the right to terminate this Agreement, by providing written 
notice to the Purchaser, in the event of (i) an uncured default by Purchaser, or (ii) the failure of any 
condition precedent to the Phase 2 Closing that benefits the Successor Agency to be satisfied as 
of the latest date for the Phase 2 Closing. Upon which termination, Purchaser shall reconvey title 
to Property 2 to Successor Agency, free and clear of any encumbrances, other than any 
Successor Agency-approved encumbrances (such as entitlements and easements) and matters 
affecting title as of the Close of Escrow. 

c. After the Close of Escrow, but before Completion of a Phase, and subject to the 
notice and cure provisions of Section 501, Successor Agency shall have the additional right to 
terminate this Agreement in the event any of the following defaults shall occur: 
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  1. Subject to Force Majeure Delays, Purchaser fails to commence 
construction of the Improvements as required by this Agreement and such breach is not cured 
within the time provided in Section 501 of this Agreement, provided that Purchaser shall not have 
obtained an extension or postponement to which Purchaser may be entitled pursuant to Section 
602 hereof; or 

  2. Purchaser abandons or substantially suspends construction of the 
Improvements and such breach is not cured within the time provided in Section 501 of this 
Agreement, provided Purchaser has not obtained an extension or postponement to which Purchaser 
may be entitled to pursuant to Section 602 hereof; or 

  3. Except for Permitted Transfers, Purchaser assigns or attempts to assign 
this Agreement, or any rights herein, or transfer, or suffer any involuntary transfer of the Site, or 
any part thereof, in violation of this Agreement, and such breach is not cured within the time 
provided in Section 501 of this Agreement; or 

  4. Purchaser otherwise materially breaches this Agreement, and such breach 
is not cured within the time provided in Section 501 of this Agreement. 

  SECTION 511  Power of Termination and Right of Reverter 

 
a. The Parties agree that the Completion of the Improvements by Purchaser, 

as provided in this Agreement, is a condition subsequent to which the fee simple estate in the 
Site granted to Purchaser by Successor Agency is subject. Therefore, if this Agreement is 
terminated by Successor Agency pursuant to Section 510.c. of this Agreement following the 
Close of Escrow but prior to the Completion of construction as evidenced by issuance of the 
Release of Construction Covenants for a Property or Parcel(s), Successor Agency shall have the 
additional right, in its sole and absolute discretion, in addition to any other rights and remedies 
granted in this Agreement, to exercise a power of termination as described in California Civil 
Code Section 885.010, to terminate and revest in Successor Agency the estate in the Site 
previously conveyed to Purchaser pursuant to this Agreement and to re-enter and take possession 
of the Site with any Improvements thereon; provided, however, in such circumstance (i) all 
obligations of Purchaser under this Agreement (and the instrument and documents being 
executed in accordance herewith) will terminate, except for any obligation of Purchaser to 
indemnify the Indemnified Parties, and (ii) Successor Agency shall take title to the Site subject to 
any Permitted Deed of Trust. Successor Agency’s rights pursuant to this Section shall terminate 
and be of no further force and effect upon the issuance of the Release of Construction Covenants 
for the subject Property, Parcel or Parcels.  
 

b. Successor Agency’s power of termination shall be limited by and shall not 
defeat, render invalid or limit: (1) any Permitted Deed of Trust with respect to a Property, Parcel 
or Parcels; or (2) any rights or interests provided in this Agreement for the protection of 
Permitted Lenders with respect to a Property, Parcel or Parcels. 
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c. Upon revesting in Successor Agency title to a Property, Parcel or Parcels 
as provided in this Section, Successor Agency shall, pursuant to its rights and responsibilities use 
its best efforts to reconvey the subject Property, Parcel or Parcels as soon as possible, in a 
commercially reasonable manner and consistent with the objectives of the Redevelopment Plan, 
to a qualified and responsible developer (as determined by Successor Agency) who will assume 
the obligation of making or completing such Improvements as are acceptable to Successor 
Agency in accordance with the uses specified for the Site in the Redevelopment Plan and in a 
manner that is satisfactory to Successor Agency. Upon such resale of the subject Property, Parcel 
or Parcels, any proceeds of such sale shall be applied as follows: 

 
1. First, to reimburse Successor Agency on its own behalf for all 

reasonable costs and expenses incurred by Successor Agency, including but not limited to pro-
rata salaries of Successor Agency staff and legal fees incurred in connection with the recapture, 
management and resale of the subject Property, Parcel or Parcels (but less any income derived by 
Successor Agency from any part of the Site in connection with such management); all taxes, 
installments of assessments payable prior to resale, and water and sewer charges with respect to 
the Site; any payments made or required to be made to discharge any encumbrances or liens 
existing on the Site at the time of revesting of title in Successor Agency (other than those 
existing as of the Close of Escrow that were not created by Purchaser)  or to discharge or prevent 
from attaching or being made any subsequent encumbrances or liens due to obligations, defaults 
or acts of Purchaser, its successors or transferees; expenditures made or obligations incurred with 
respect to any improvements made or completed by Successor Agency on the Site or any part 
thereof in accordance with this Agreement, the Scope of Development and the Plans; and any 
amounts otherwise owing to Successor Agency by Purchaser and its successors or transferees. 

2. Second, to reimburse any Permitted Lender for amounts owing 
under its Construction Loan.  
 

3. Third, to reimburse Purchaser for any Purchaser Equity disbursed 
to pay Acquisition and Development Costs, less any gains or income withdrawn or made by 
Purchaser from the Site or the Improvements thereon. Notwithstanding the foregoing, the sum of 
the amounts calculated pursuant to subsections (2) and (3) shall not exceed the fair market value 
of the Improvements on the Site as of the date of the default or failure which gave rise to 
Successor Agency’s exercise of its power of termination. 

 
4. Any balance remaining after such reimbursements shall be retained 

by Successor Agency as its property. 
 

d. The rights established in this Section 511 are authorized by Section 33438 
of the California Health and Safety Code and are to be interpreted in light of the fact that 
Successor Agency will convey the Site to Purchaser for redevelopment and not for speculation. 

SECTION 512. Termination for Reasons of Infeasibility 
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  a. This Agreement shall be subject to termination by Purchaser prior to the 
Phase 1 Closing, as a failure of a condition and not as an event of default, in the event Purchaser 
delivers the written notice to Successor Agency described in paragraph z. of Section 208 of this 
Agreement (“Purchaser’s Notice of Infeasibility”). From and after giving Purchaser’s Notice of 
Infeasibility, Purchaser shall no longer be obligated to perform its obligations under this 
Agreement and Successor Agency shall have no cause of action or claim against Purchaser 
arising out of such election to terminate. 
  
  b. This Agreement is subject to termination by Successor Agency prior to 
February 1, 2014, as a failure of a condition and not as an event of default, in the event Successor 
Agency delivers the written notice to Purchaser described in paragraph aa. of Section 208 of this 
Agreement (“Successor Agency’s Notice of Infeasibility”). From and after giving Successor 
Agency’s Notice of Infeasibility, Successor Agency shall no longer be obligated to perform its 
obligations under this Agreement. Notwithstanding any provision to the contrary contained in 
this Agreement, as a condition to such a termination by the Successor Agency the Successor 
Agency must accompany any such Successor Agency’s Notice of Infeasibility to Purchaser with 
a termination fee, which fee shall be treated as liquidated damages in the amount of $50,000.  
 
SUCCESSOR AGENCY AND PURCHASER, BY THIS AGREEMENT, MUTUALLY 
AGREE THAT IF SUCCESSOR AGENCY EXERCISES ITS RIGHT OF 
TERMINATION PURSUANT TO THE FOREGOING PARAGRAPH AND SECTION 
208.aa., THEN THE RESULTING DAMAGES TO PURCHASER WOULD BE 
IMPRACTICABLE OR EXTREMELY DIFFICULT TO DETERMINE. BECAUSE OF 
THIS  DIFFICULTY, THE PARTIES AGREE THAT, IN THE EVENT SUCCESSOR 
AGENCY DELIVERS TO PURCHASER SUCCESSOR AGENCY’S NOTICE OF 
INFEASIBILITY, SUCCESSOR AGENCY MUST PAY TO PURCHASER THE SUM OF 
FIFTY THOUSAND DOLLARS ($50,000) AS LIQUIDATED DAMAGES, WITHOUT 
ANY DEDUCTION, OFFSET OR RECOUPMENT (OR ANY RIGHT THEREOF) 
WHATSOEVER, AND PURCHASER SHALL BE ENTITLED TO SUCH LIQUIDATED 
DAMAGES INSTEAD OF AND EXCLUSIVE OF ANY OTHER REMEDY AGAINST 
SUCCESSOR AGENCY FOR ANY TERMINATION OF THIS AGREEMENT 
PURSUANT TO THE FOREGOING PARAGRAPH AND SECTION 208.aa. 
 
 
 Successor Agency: ____________   Purchaser: __________ 

5BPART 6. GENERAL PROVISIONS 

70B  SECTION 601  Notices 

Formal notices, demands and communications between Successor Agency and Purchaser 
shall be deemed sufficiently given if dispatched by first class mail, registered or certified mail, 
postage prepaid, return receipt requested, or by electronic facsimile or electronic mail 
transmission followed by delivery of a “hard” copy, or by personal delivery (including by means 
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of professional messenger service, courier service such as United Parcel Service or FedEx, or by 
U.S. Postal Service), to the addresses set forth in Sections 106 and 107 hereof. Such written 
notices, demands and communications may be sent in the same manner to such other addresses as 
either Party may from time to time designate by mail. Any notice that is transmitted by electronic 
facsimile or electronic mail transmission followed by delivery of a “hard” copy, shall be deemed 
delivered upon its transmission; any notice that is personally delivered (including by means of 
professional messenger service, courier service such as United Parcel Service or Federal Express, 
or by U.S. Postal Service), shall be deemed received on the documented date of receipt; and any 
notice that is sent by registered or certified mail, postage prepaid, return receipt required shall be 
deemed received on the date of receipt thereof. 

71B  SECTION 602   Enforced Delay: Extension of Time of Performance 

 a. Performance by either Party hereunder shall not be deemed to be in default where 
delays or defaults are due to war, insurrection, strikes, lock-outs, riots, floods, earthquakes, fires, 
casualties, acts of God, acts of the public enemy, epidemics, quarantine restrictions, freight 
embargoes, lack of transportation, governmental restrictions or priority, litigation, unusually severe 
weather, inability to secure necessary labor, material or tools, delays of any contractor, sub-
contractor or supplier, acts of the other Party, acts or failure to act of the City or any other public 
or governmental agency or entity (except that acts or failure to act of Successor Agency shall not 
excuse performance of Successor Agency), or any causes beyond the control or without the fault 
of the Party claiming an extension of time to perform (except that delay in obtaining, or the 
failure to obtain, tenant commitments or construction or permanent financing shall not excuse 
performance of Purchaser unless such delay or failure results from any of the foregoing causes). 

 b. An extension of time for any such cause (a “Force Majeure Delay”) shall be for 
the period of the enforced delay and shall commence to run from the time of the commencement of 
the cause, if notice by the Party claiming such extension is sent to the other Party within thirty 
(30) days of knowledge of the commencement of the cause. Notwithstanding the foregoing, none 
of the foregoing events shall constitute a Force Majeure Delay unless within the foregoing thirty 
(30) day period, the Party claiming such delay and interference delivers to the other Party written 
notice describing the event, its cause, when and how such Party obtained knowledge, the date and 
the event commenced, and the estimated delay resulting therefrom. Any Party claiming a Force 
Majeure Delay shall deliver such written notice within thirty (30) days after it obtains actual 
knowledge of the event.  

c. Times of performance under this Agreement may also be extended in writing by 
the Successor Agency and Purchaser. 

72B SECTION 603  Conflict of Interest 

 a. No elected official, member, officer or employee of Successor Agency shall have 
any personal interest, direct or indirect, in this Agreement, nor shall any such member, official, or 
employee participate in any decision relating to the Agreement which affects his or her personal 
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interests or the interests of any corporation, partnership, or association in which he or she is, 
directly or indirectly, interested. 

 b. Purchaser warrants that it has not paid or given, and will not pay or give, any third 
person any money or other consideration for obtaining this Agreement. 

73B SECTION 604 Nonliability of Successor Agency Officials and Employees 

No elected official, officer, representative, agent, employee, contractor or attorney of 
Successor Agency shall be personally liable to Purchaser, any Assignee or any successor in 
interest in the event of any default or breach by Successor Agency or for any amount which may 
become due or on any obligation under the terms of this Agreement. No officer, director, 
stockholder, member, limited partner, representative, agent, employee, contractor or attorney of 
Purchaser shall be personally liable to Successor Agency or any successor in interest in the event 
of any default or breach by Purchaser for any amount which may become due on any obligation 
under the terms of this Agreement. 

5774B SECTION 605  Inspection of Books and Records 

Successor Agency shall have the right at all reasonable times to inspect and copy the 
books and records of Purchaser pertaining to the Site as pertinent to the purposes of this 
Agreement. 

75B  SECTION 606   Approvals 

 a. Except as otherwise expressly provided in this Agreement, approvals (which 
includes both approvals and consents and words of similar meaning contained herein) required of 
Successor Agency or Purchaser in this Agreement, including the attachments to this Agreement, 
shall not be unreasonably withheld, conditioned or delayed. All approvals shall be in writing. 
Except as otherwise expressly provided in this Agreement, failure by either Party to approve a 
matter within the time provided for approval of the matter shall not be deemed a disapproval, and, 
except as otherwise expressly provided in this Agreement, failure by either Party to disapprove a 
matter within the time provided for approval of the matter shall not be deemed an approval. 

 b. Except as otherwise expressly provided in this Agreement, approvals or consents 
required of the Successor Agency (under this Agreement and the related documents being 
executed in connection herewith) shall be deemed granted by the written approval or consent of the 
Successor Agency Executive Director or designee without the requirement of any additional 
approval or consent by the Successor Agency Board or any other party, body, or agency, except as 
otherwise required by applicable law. Successor Agency agrees to provide notice to Purchaser of 
the name of any designee of the Successor Agency Executive Director on a timely basis, and to 
provide updates from time to time. Notwithstanding the foregoing, the Successor Agency 
Executive Director may, in his or her sole discretion, refer to the Successor Agency Board any 
item requiring Successor Agency approval or consent provided that such referral to the Successor 
Agency Board will not be deemed to extend any timeframe for Successor Agency performance 
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specified herein or in the Schedule of Performance that is not approved by Purchaser; otherwise, 
“Successor Agency approval” means and refers to approval by the Successor Agency Executive 
Director. Purchaser shall consider in good faith and not unreasonably (in light of all the 
circumstances) withhold, condition or delay approval of any request by Successor Agency 
Executive Director to extend any such timeframe for Successor Agency performance specified 
herein or in the Schedule of Performance if Successor Agency Executive Director in good faith 
determines that a particular matter requiring Successor Agency approval should be referred to 
Successor Agency Board. 

c. The Parties acknowledge that the forms of those Attachments appended to this 
Agreement as of the Effective Date that are identified in Section 103 of this Agreement as 
“examples”, are examples of forms of documents which have not been approved as to form and 
substance by either Successor Agency or Purchaser and are not intended as binding on either 
Party – with each Party reserving the right to negotiate and agree, in good faith, upon the final 
form and substance of such instrument. Purchaser and Successor Agency Executive Director 
shall use commercially reasonable best efforts to complete and approve the final forms of the 
Attachments (including but not limited to the following: Attachment No. 8 (Grant Deed); and 
Attachment No. 10 (Environmental Indemnity) by that date which is thirty (30) days after the 
expiration of the condition described in paragraph aa. of Section 208 of this Agreement or thirty 
(30) days after the date on which such condition is waived by Successor Agency, whichever 
occurs first. The Successor Agency Executive Director, with the concurrence of the Successor 
Agency legal counsel, shall have the right from time-to-time, in his or her sole discretion, to 
approve changes to the attachments to this Agreement deemed reasonably necessary or 
appropriate to carry out the purposes of this Agreement.  

76B SECTION 607  Real Estate Commissions; Finder’s Fee 

The Successor Agency shall not be liable for any real estate commissions, brokerage fees 
or finder’s fees which may arise from this Agreement.  The Successor Agency and Purchaser 
each represent that neither has engaged any broker, agent or finder in connection with this 
transaction.   

77B SECTION 608  Construction and Interpretation of Agreement 

 a. The language in all parts of this Agreement shall in all cases be construed simply, 
as a whole and in accordance with its fair meaning and not strictly for or against any Party. The 
Parties to this Agreement acknowledge and agree that this Agreement has been prepared jointly 
by the Parties and has been the subject of arm’s length and careful negotiation over a considerable 
period of time, that each Party has been given the opportunity to independently review this 
Agreement with legal counsel, and that each Party has the requisite experience and sophistication 
to understand, interpret, and agree to the particular language of the provisions hereof. Accordingly, 
in the event of an ambiguity in or dispute regarding the interpretation of this Agreement, this 
Agreement shall not be interpreted or construed against the Party preparing it, and instead other 
rules of interpretation and construction shall be utilized. 
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 b. If any term or provision of this Agreement, the deletion of which would not 
adversely affect the receipt of any material benefit by either Party hereunder, shall be held by a 
court of competent jurisdiction to be invalid or unenforceable, the remainder of this Agreement 
shall not be affected thereby and each other term and provision of this Agreement shall be valid 
and enforceable to the fullest extent permitted by law. It is the intention of the Parties to this 
Agreement that in lieu of each clause or provision of this Agreement that is illegal, invalid, or 
unenforceable, there be added as a part of this Agreement an enforceable clause or provision as 
similar in terms to such illegal, invalid, or unenforceable clause or provision as may be possible. 

 c. The captions of the articles, sections and subsections herein are inserted solely for 
convenience and under no circumstances are they or any of them to be treated or construed as 
part of this instrument. 

 d. References in this instrument to this “Agreement” mean, refer to and include this 
instrument as well as any riders, exhibits, addenda and attachments to this Agreement (which are 
hereby incorporated herein by this reference) or other documents expressly incorporated by 
reference in this instrument. Any references to any covenant, condition, obligation, and/or 
undertaking “herein,” “hereunder,” or “pursuant to this Agreement” (or language of like import) 
means, refer to, and include the covenants, obligations, and undertakings existing pursuant to this 
instrument and any riders, exhibits, addenda, and attachments or other documents affixed to or 
expressly incorporated by reference in this instrument. 

 e. As used in this Agreement, and as the context may require, the singular includes 
the plural and vice versa, and the masculine gender includes the feminine and vice versa. 

78B  SECTION 609  Time of Essence 

Time is of the essence with respect to the performance of each of the covenants and 
agreements contained in this Agreement. 

79B SECTION 610  No Partnership 

Nothing contained in this Agreement shall be deemed or construed to create a 
partnership, joint venture, or any other similar relationship between the Parties to this Agreement 
or cause Successor Agency to be responsible in any way for the debts or obligations of Purchaser 
or any other Person. 

80B SECTION 611  Compliance with Law 

Purchaser agrees to comply with all the requirements now in force, or which may 
hereafter be in force, of all municipal, county, state and federal authorities, pertaining to the 
development and use of the Site and the Improvements, as well as operations conducted thereon. 
The judgment of any court of competent jurisdiction, or the admission of Purchaser or any lessee 
or permittee in any action or proceeding against them, or any of them, whether Successor 
Agency be a Party to this Agreement or not, that Purchaser, lessee or permittee has violated any 
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such ordinance or statute in the development and use of the Site shall be conclusive of that fact 
as between Successor Agency and Purchaser. 

SECTION 612  Binding Effect 

This Agreement, and the terms, provisions, promises, covenants and conditions hereof, 
shall be binding upon and shall inure to the benefit of the Parties to this Agreement and their 
respective heirs, legal representatives, successors and assigns.   

If Successor Agency ceases to exist without first assigning its rights and obligations 
hereunder (including, without limitation, the power of consent and approval as to any matters 
requiring the consent or approval of the Successor Agency of Successor Agency Executive 
Director) and notifying Purchaser of such successor, and if applicable law does not provide for 
automatic assignment of such rights and obligations by operation of law, then Purchaser shall 
have the right to (a) contact the City Manager of the City of Imperial Beach (as the entity which 
formed the Successor Agency) for information regarding who has succeeded to such rights and 
obligations and shall be entitled to rely on the written statement of the City Manager as to such 
matter, or (b) if the City Manager does not provide Purchaser with satisfactory evidence 
regarding such matter, Purchaser may seek relief from the Superior Court of the State of 
California for a declaration as to who has authority to act in the role of the Successor Agency 
hereunder.    

82B SECTION 613  No Third Party Beneficiaries 

 The Parties to this Agreement acknowledge and agree that the provisions of this Agreement 
are for the sole benefit of Successor Agency and Purchaser, and not for the benefit, directly or 
indirectly, of any other person or entity, except as otherwise expressly provided herein. 

83B SECTION 614  Authority to Sign 

Purchaser hereby represents that the persons executing this Agreement on behalf of 
Purchaser have full authority to do so and to bind Purchaser to perform pursuant to the terms and 
conditions of this Agreement. 

84B SECTION 615  Incorporation by Reference 

Each of the attachments and exhibits attached to this Agreement is incorporated herein by 
this reference.  

85B SECTION 616  Counterparts 

This Agreement may be executed by each Party on a separate signature page, and when the 
executed signature pages are combined, shall constitute one single instrument. 



 

81 
9TH AND PALM PURCHASE AGMT v10 
10-1-13 
 

SECTION 617  Severability 

If any term, provision, covenant or condition of this Agreement is held by a court of 
competent jurisdiction to be invalid, void or unenforceable, the remainder of the provisions shall 
continue in full force and effect unless the rights and obligations of the Parties have been 
materially altered or abridged by such invalidation, voiding or unenforceability. 

SECTION 618  Attorneys’ Fees 

 If any lawsuit is commenced to challenge the validity of this Agreement or enforce any of 
the terms of this Agreement, the prevailing party shall have the right to recover its attorneys’ 
fees, not to exceed a reasonable amount, and costs of suit from the other Party. 

6BPART 7. ENTIRE AGREEMENT, WAIVERS AND AMENDMENTS 

 a.  This Agreement is executed in three (3) duplicate originals, each of which is 
deemed to be an original. This Agreement, including all of the Attachments appended to this 
Agreement, constitutes the entire understanding and agreement of the Parties. 

 b. This Agreement integrates all of the terms and conditions mentioned herein or 
incidental to this Agreement, and supersedes all negotiations or previous agreements between the 
Parties with respect to all or any part of the subject matter hereof. 

 c. All waivers of the provisions of this Agreement must be in writing and signed by 
the appropriate authorities of Successor Agency or Purchaser, and all amendments to this 
Agreement must be in writing and signed by the appropriate authorities of Successor Agency and 
Purchaser. 

IN WITNESS WHEREOF, Successor Agency and Purchaser have signed this Agreement 
as of the dates set opposite their signatures. 

 
 

[SIGNATURES APPEAR ON NEXT PAGE] 
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SUDBERRY-PALM AVENUE LLC, 
a California limited liability company 
 
By: SUDBERRY DEVELOPMENT, INC.,  a 

California corporation, its Manager 
 

 
 

Dated:___________________  By:________________________________ 
       Colton T. Sudberry, President 
 
 
 

[SIGNATURES CONTINUE ON NEXT PAGE]
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     IMPERIAL BEACH REDEVELOPMENT AGENCY 
          SUCCESSOR AGENCY 

 

 
Dated:___________________                  By: _____________________________ 

Successor Agency Executive Director 
 
 

 
APPROVED AS TO FORM  
Successor Agency Attorney 
 
 
By:______________________ 
       Jennifer Lyon 
 
 
KANE, BALLMER & BERKMAN 
Special Counsel 

 
By:___________________________ 
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ATTACHMENT NO. 1 
SITE MAP 

 



ATTACHMENT NO. 2 
 

LEGAL DESCRIPTION 
 
 
 
PARCEL A: APN 626-250-03 
 
THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF 
SECTION 29, TOWNSHIP 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO MERIDIAN, IN THE 
CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO OFFICIAL PLAT THEREOF LYING NORTHERLY OF THE NORTHERLY LINE OF SOUTH 
CORONADO MANOR, ACCORDING TO MAP THEREOF NO. 2450, FILED IN THE OFFICE OF 
COUNTY RECORDER OF SAN DIEGO COUNTY JANUARY 20, 1948 AND LYING WEST OF THE 
CENTER LINE OF DELAWARE STREET, FORMERLY 13TH STREET AS SHOWN ON MAP OF R. 
MERIDEATH JONES ADDITION TO SOUTH SAN DIEGO BEING MAP NO. 1145, FILED IN THE 
OFFICE OF COUNTY RECORDER OF SAN DIEGO COUNTY JULY 29, 1908. 
 
EXCEPTING THAT PORTION THEREOF WHICH LIES WESTERLY OF THE LOCATION AND 
NORTHERLY PROLONGATION OF THE CENTER LINE OF THE ALLEY IN BLOCK 3 OF SAID 
R. MERIDEATH JONES ADDITION, AS SHOWN ON SAID MAP NO. 1145. 
 
SAID LAND IS ALSO SHOWN AS A PORTION OF BLOCK 3 OF MAP NO. 1145, FILED IN THE 
OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 29, 1908 AND 
VACATED MARCH 22, 1923, BY DECREE IN SUPERIOR COURT ACTION NO. 38686. 
 
PARCEL B: APN’S 626-250-04 THRU 06 
 
THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF 
SECTION 29, TOWNSHIP 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO MERIDIAN, IN THE 
CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO UNITED STATES GOVERNMENT SURVEY APPROVED FEBRUARY 25, 1870, LYING 
NORTHERLY OF THE NORTHERLY LINE OF SOUTH CORONADO MANOR AS SHOWN ON 
MAP THEREOF NO. 2450, FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO 
COUNTY, JANUARY 20, 1948, AND LYING EAST OF THE CENTER LINE OF DELAWARE 
STREET, FORMERLY 13TH STREET, AND WEST OF THE CENTER LINE OF 8TH STREET, 
FORMERLY 12TH STREET, AND THAT PORTION LYING WEST OF THE WEST LINE OF 9TH 
STREET, FORMERLY 11TH STREET AND EAST OF THE EAST LINE OF 8TH STREET, 
FORMERLY 12TH STREET, AS SAID STREETS ARE SHOWN ON MAP OF R. MERIDEATH 
JONES' ADDITION TO SOUTH SAN DIEGO, BEING MAP NO. 1145, FILED IN THE OFFICE OF 
THE COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 29, 1908. 
 
EXCEPTING THEREFROM THAT PORTION LYING WITHIN THE NORTH 50.00 FEET OF THE 
EAST 550.50 FEET OF SAID NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF 
SECTION 29 AS DESCRIBED IN THE DEED TO THE STATE OF CALIFORNIA, RECORDED 
AUGUST 24, 1943 IN BOOK 1526, PAGE 405 OF OFFICIAL RECORDS. 
 
ALSO EXCEPTING THEREFROM THAT PORTION DESCRIBED IN DEED TO THE STATE OF 
CALIFORNIA RECORDED JUNE 20, 1955 AS FILE NO. 79513 IN BOOK 5685, PAGE 513 OF 
OFFICIAL RECORDS, AS FOLLOWS: 
 

http://socal.ctnbg.com/_documents/602301.25.PDF
http://socal.ctnbg.com/_documents/602314.PDF
http://socal.ctnbg.com/_documents/602314.PDF
http://socal.ctnbg.com/_documents/602314.PDF
http://socal.ctnbg.com/_documents/602314.PDF
http://socal.ctnbg.com/_documents/602812.5685-513%20OR.pdf


THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF 
SECTION 29, TOWNSHIP 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO BASE AND 
MERIDIAN, IN THE CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF 
CALIFORNIA, ACCORDING TO UNITED STATES GOVERNMENT SURVEY APPROVED  
FEBRUARY 25, 1870, DESCRIBED AS FOLLOWS: BEGINNING AT THE INTERSECTION OF 
THE WEST LINE OF 9TH STREET (SHOWN AS 11TH STREET ON MAP 1145 OF R. MERIDEATH 
JONES' ADDITION TO SOUTH SAN DIEGO) WITH THE SOUTHERLY LINE OF THE NORTH 
50.00 FEET OF SAID NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF SAID 
SECTION 29; THENCE ALONG SAID SOUTHERLY LINE WESTERLY 20.00 FEET; THENCE IN A 
STRAIGHT LINE SOUTHEASTERLY TO A POINT ON THE SAID WESTERLY LINE 
SOUTHERLY 20.00 FEET FROM SAID POINT OF BEGINNING; THENCE NORTHERLY 20.00 
FEET TO THE POINT OF BEGINNING. 
 
SAID LAND IS ALSO SHOWN AS LOTS 1 TO 10 INCLUSIVE AND 31 TO 39 INCLUSIVE AND A 
PORTION OF LOT 40 IN BLOCK 2, LOTS 2 TO 10 INCLUSIVE AND LOTS 31 TO 39 INCLUSIVE 
AND A PORTION OF LOTS 1 AND 40, IN BLOCK 1 OF R. MERIDEATH JONES' ADDITION TO 
SOUTH SAN DIEGO, BEING MAP NO. 1145, FILED IN THE OFFICE OF THE COUNTY 
RECORDER OF SAN DIEGO COUNTY, JULY 29, 1908 AND VACATED MARCH 22, 1923 BY 
DECREE IN SUPERIOR COURT ACTION 38686.  
 
PARCEL C: 
 
EIGHTH STREET: 
 
THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF 
SECTION 29, TOWNSHIP 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO MERIDIAN, IN THE 
CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO UNITED STATES GOVERNMENT SURVEY APPROVED FEBRUARY 25, 1870, DESCRIBED 
AS FOLLOWS: 
 
BEING THE EAST ONE HALF OF 8th STREET, FORMERLY 12th STREET, AS SHOWN ON THE 
SUBDIVISION MAP OF R. MERIDEATH JONES SUBDIVISION, MAP NO.  1145, FILED IN THE 
OFFICE OF THE COUNTY RECORDER OF SAID SAN DIEGO COUNTY, JULY 29, 1908, SAID 
MAP BEING VACATED MARCH 22, 1923 BY DECREE IN SUPERIOR COURT ACTION 38686 
AND FILED IN DEED BOOK 935, PAGE 181 ON SAME DATE. 
 
EXCEPT ANY PORTION LYING SOUTH OF THE NORTH LINE OF SOUTH CORONADO 
MANOR, AS SHOWN ON MAP NO. 2450, FILED IN THE OFFICE OF THE COUNTY RECORDER 
OF SAN DIEGO COUNTY, JANUARY 20,1948; AND ANY PORTION LYING NORTH OF THE 
SOUTH RIGHT OF WAY LINE OF CALIFORNIA STATE ROUTE 75 AS GRANTED TO THE 
STATE OF CALIFORNIA PER BOOK 1526, PAGE 405, RECORDED AUGUST 24, 1943. 
 
 
 
 
END OF LEGAL DESCRIPTION 
 
 

http://socal.ctnbg.com/_documents/602314.PDF
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METHOD OF FINANCING 

 Any terms not otherwise defined herein shall have the meaning ascribed to them in the 
Purchase and Sale Agreement (as amended from time to time, the “Agreement”) to which this 
Method of Financing is attached as Attachment No. 3. 

1. Total Acquisition and Development Costs.  The Parties estimate that the cost to 
Purchaser to acquire the Site and develop and construct the Improvements is approximately 
$13,824,000 (the “Total Acquisition and Development Costs”), which includes $11,262,000 in 
Purchaser costs and approximately $2,200,000 in Public Improvement Costs (and costs for Site 
Preparation Design Work).   

 a. Phase 1 Development Costs.  The Parties estimate that the Acquisition and 
Development Costs allocable to Phase 1 will be in an amount to be determined prior to the Phase 
1 Closing (“Phase 1 Development Costs”). 

 b. Phase 2 Development Costs.  The Parties estimate that the Acquisition and 
Development Costs allocable to Phase 2 will be in an amount to be determined prior to the Phase 
1 Closing (“Phase 2 Development Costs”).  

2. Sources and Uses of Funds.  The Parties anticipate that the Total Acquisition and 
Development Costs shall be financed with a combination of loans and Purchaser Equity.  The 
financing scenario for each of Phase 1 and Phase 2 shall be set forth in a schedule of Sources and 
Uses provided by Purchaser and reasonably approved by Successor Agency prior to the Phase 1 
Closing (the “Sources and Uses”). The schedule of Sources and Uses shall be based on the 
following assumptions and requirements, and shall be subject to revision to reflect alternatives as 
permitted by the Agreement: 

 (a) The Successor Agency shall be responsible, solely from Series 
2010 Bond Proceeds, for providing $2,200,000 for the planning, permitting, construction and 
installation of the Public Improvements and costs for Site Preparation Design Work, of which the 
“Disbursed Funds” have previously been disbursed.  To the extent Purchaser defers construction 
of any of the Public Improvements to Phase 2, the Sources and Uses shall be revised accordingly. 

 (b) There will be one Construction Loan to be made by a bank or other 
lender for all the Phase 1 Improvements in an amount to be determined.  

 (c) There will be one Construction Loan to be made by a bank or other 
lender for all the Phase 2 Improvements in a principal amount to be determined.  

 (d) Equity shall be provided by Purchaser (“Purchaser Equity”), in an 
amount to be determined.  Purchaser Equity consists of funds provided by Purchaser that are not 
secured by any deed of trust. 

   (e) Purchaser shall be responsible for providing all funds which may 
be needed to pay for cost overruns and contingencies not otherwise funded by the funding 
sources described in this Section 2.  

Attachment No. 3
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3. Project Budget.  The Parties anticipate that all Acquisition and Development 
Costs shall be as set forth in the Project Budget attached to the Agreement as Attachment No. 6 
(the “Project Budget”), which is hereby incorporated herein by this reference.  The Project 
Budget shall be subject to change from time-to-time, subject to the prior written approval of 
material changes by the Successor Agency Executive Director (which approval shall not be 
unreasonably withheld), upon which approval, the Project Budget shall be replaced by the 
approved revised Project Budget. 

4. Evidence of Financing.  The sum of the sources of funds described in Section 2 
of this Method of Financing shall be sufficient at all times to pay all Acquisition and 
Development Costs as set forth in the most recently approved Project Budget.  Pursuant to 
Section 110 of the Agreement, Purchaser shall submit to the Successor Agency Executive 
Director for approval, evidence of such financing, including copies of all documents required by 
any proposed lender relating to a proposed Construction Loan, and all documents required for 
any other funding source.  The Successor Agency Executive Director shall not unreasonably 
withhold approval thereof.  On or before the applicable Closing Date, Purchaser shall provide 
written certification to the Successor Agency that such financing documents are correct copies of 
the actual documents to be executed by Purchaser.  To the extent that the sum of the sources of 
funds described in Section 2 of this Method of Financing is insufficient to pay all corresponding 
Development Costs, Purchaser shall demonstrate to the reasonable satisfaction of the Successor 
Agency Executive Director the availability of additional Purchaser Equity sufficient to pay such 
costs. 

5. Purchaser’s Purchase Price. 

 a. Purchaser shall pay to the Successor Agency the Purchase Price for the 
Site in the amount of $213,000, plus the Participation Component described below. 

 b. The Purchase Price has been established in accordance with a current 
appraisal of the Site. 

 c. The Purchase Price to be paid for the Site by Purchaser shall be deposited 
into escrow within the time and in the manner required by the Agreement. 

6. Participation Component. 

  a. Pursuant to Section 201.b. of the Agreement, Purchaser shall also pay to 
the Successor Agency as a portion of the Purchase Price the Participation Component pursuant to 
the Payment Agreement and Section 201.b. of the Agreement. 
 

b. Purchaser’s obligation to pay Successor Agency the Participation 
Component of the Purchase Price shall be secured by the Successor Agency Deed of Trust, 
which shall be recorded against the Site at the Close of Escrow.  
 

Attachment No. 3
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ATTACHMENT NO. 4 
 

SCOPE OF DEVELOPMENT 
 

 
A. General 

 
 1. This Scope of Development establishes the responsibilities of the Purchaser 
for development of the Site. Any capitalized term not otherwise defined in this Scope of 
Development shall have the meaning ascribed to such term in the Purchase and Sale 
Agreement to which this Scope of Development is attached as Attachment No. 4.  
 
 2. Development of the Project shall conform to the provisions, design criteria 
and property development standards set forth in this Scope of Development and all 
conditions of approval for all development permits and project entitlements and those 
required in satisfaction of the California Environmental Quality Act.  Such provisions, design 
criteria and property development standards may be modified from time to time by the 
Successor Agency to enhance overall Project design. It shall be the Purchaser’s responsibility 
to conform to the objectives and provisions of this Scope of Development. Any changes from 
the provisions, criteria, standards and approved drawings, including change orders with 
deviations from the approved drawings, must be submitted to the Successor Agency staff for 
approval.  Any substantial changes to the approved drawings shall require Successor Agency 
approval. 
 

3. The development is planned to be on the Site described in the Purchase and 
Sale Agreement, which is approximately 4.75 acres located at State Route 75/Palm Avenue, 
between 7th Street and 9th Street, more specifically described in Attachment No. 1 (Site Map) 
and Attachment No. 2 (Legal Description) attached to the Purchase and Sale Agreement.   

 
4. The Project (assuming both Phase 1 and Phase 2 are completed) shall consist 

of new construction of a town center development that combines retail with commercial 
space in a pedestrian-friendly environment, consisting of approximately 46,200 square feet of 
building area in seven (7) buildings (designated Parcels “A” through “G”), surface parking 
consisting of 238 parking stalls, landscaping, hardscaping, lighting and driveways.   

 
5. The Project shall be developed in phases, as described in the Purchase and 

Sale Agreement. 
 
B.  Urban Design Standards, Architectural Standards, Building Material and Off-Site 

Improvements 
 

1. The proposed development, including its architectural design concepts, 
landscape features and off-site improvements, shall be subject to design review by Successor 
Agency staff in accordance with the terms of the Purchase and Sale Agreement. The 
following specific conditions will be used as a basis for evaluating the development through 
all stages of the design review process. 
 



 

9th and Palm Scope v2 
9-16-13 
 

Page 2 of 8

2. The architecture of the development shall establish a high quality of design 
and complement the goals and design principles of the City of Imperial Beach. In addition, 
development of the Project shall be guided by the following design objectives and standards: 
 

a. Purchaser shall develop a first class Project consisting of 
commercial/retail, including parking, open space, lighting and 
landscaping, that incorporates high quality features, and reflects high level 
architectural and development standards in terms of style, form, materials 
and execution consistent with other similar projects developed by 
Purchaser such as the Village Walk at Eastlake in Chula Vista. 

 
b. The Project shall be planned and designed in a manner that relates it to its 

surroundings.  This shall include providing pedestrian and vehicular 
circulation and appropriate transitions in architectural style and scale, 
linking the Project functionally, architecturally and visually with 
neighboring developments and uses. 

 
c. Purchaser shall design and develop the Project to enhance pedestrian and 

street level activity, provide and promote daytime and evening use and 
activity in the area, reinforce and enhance activities in the area and 
complement other development and uses in the area. 

 
d. Purchaser shall design the Project incorporating massing, scale and 

materials as well as architectural features, signage and 
landscaping/hardscaping that are compatible with the surrounding 
neighborhoods and uses. 

 
e. The Project shall take advantage of the temperate Southern California 

climate through active and passive use of open space and building 
configuration. 

 

f. Purchaser shall design a pedestrian friendly Project including an attractive, 
active and secure pedestrian environment on the Site and adjacent public 
rights-of-way with consideration given to such factors as open space and 
walkway location, configuration and widths, arrangement of building 
massing and accessible open areas, lighting and landscape/hardscape 
design and materials. 

 
  3. Off-Site Public Improvements. The Public Improvements shall consist of the 
design, permitting, construction and installation of the public improvements described in 
Section 219 of the Purchase and Sale Agreement and shall meet all applicable City standards. 
 
C.  Site Preparation by Purchaser. Purchaser shall take such actions as may be necessary 
to prepare and grade the Site for development of the Project, including raising the grade of 
the existing property to match the approximate existing grade of the Palm Avenue/State 
Route 75 right-of-way. 
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D.  Removal and/or Remedy of Soil and/or Water Contamination. Purchaser shall remove 
and/or otherwise remedy as required by law and implementing rules and regulations, and as 
required by appropriate governmental authorities, any contaminated or hazardous soil and/or 
water conditions on the Site. Such work may include without limitation the following:  
 

1. If applicable, remove (and dispose of) and/or treat any contaminated soil and/or water 
on the Property necessary to comply with applicable governmental standards and 
requirements.  

 
2. If applicable, design and construct all Improvements in a manner which will assure 

protection of occupants and all improvements from any contamination, whether in 
vapor or other form, and/or from the direct and indirect effects thereof. 

 
E. Land Use: The Project shall consist of first class commercial/retail town center, 
situated in a richly landscaped setting with major open space elements designed for 
appropriate active and passive uses.  The Project shall be designed in such a manner as to 
create a desirable and distinctive commercial/retail environment that is buffered but not 
isolated from the other uses.  The Project must be compatible with the adjacent uses, and the 
design must orient both the uses and architectural features to be sensitive to the immediate 
neighboring developments. 
 
F. Density, Height and Massing:  The Project shall not exceed the density and height 
deemed allowable by the City of Imperial Beach and shall be articulated through the use of 
architectural detailing; finish materials, textures and colors; varying setbacks. Building 
massing shall be designed to avoid a “box-like” appearance.  Careful attention shall be paid 
to the exterior elevations to minimize bulk and maximize opportunities to create a pedestrian-
oriented environment.  Special attention in the Project design shall be given to those 
elevations visible to view corridors along surrounding streets.  Wall openings, landscape 
berms, and architectural articulations shall be used to minimize the mass of blank walls.  The 
Project shall be stepped and setback to allow for transition between the tallest elements of the 
Project and the lower uses nearby if necessary. 
 
G. Building Design:  The Project shall be designed and constructed to first class 
standards. Landscape and hardscape designs shall be carefully integrated to provide ease of 
access, shading, secure circulation and a pedestrian-friendly design. The street frontage at 
Palm Avenue/State Route 75 and 9th Street shall be designed to enhance the pedestrian and 
aesthetic experience through such features as the inclusion of landscaping, special street- and 
pedestrian-level lighting and special attention to visible paving materials.  Building setbacks 
shall be designed to accommodate outdoor activities as appropriate.  Any recreation open 
space elements shall be richly landscaped with appropriately sized and designed, both 
common and private, and shall be separate and secure. Shade trees, landscape screens, and 
flowering plants shall enhance the overall design and pedestrian orientation of the complex.  
Design of the building, including roof profiles and building details and finishes must create a 
visual interest and enhance the aesthetic quality of the development.  The access points for 
the development for vehicles and pedestrians shall be designed to appear pedestrian friendly, 
both day and night.  
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H. Interior and Exterior Building Materials and Finishes: The building shall incorporate 
luxury quality materials and details.  Maximum use of recycled content materials, sustainably 
produced materials, pre-coated building materials and non-VOC architectural coatings, as 
well as durability and minimal maintenance shall be key determinants in selecting all 
building materials and systems.  Exotic hardwoods and similar non-renewable products shall 
not be used.  Exterior roof membrane material shall have a minimum Solar Reflectance Index 
(SRI) of 90%. 
 
I. Mechanical and Rooftop Structures Design and Screening:  All mechanical 
equipment shall be enclosed within the building, concealed from view or incorporated and 
treated as architectural features.  Careful design of the building rooftop is required.  All 
mechanical equipment, rooftop features, roof surfaces and other necessary elements shall be 
attractively designed and arranged in a sensitive and orderly manner.  All equipment and 
non-architectural elements shall be painted to match the roof or background color.  Rooftop 
screening shall be incorporated into roof designs to block views from the pedestrian level and 
from adjacent buildings to the greatest extent feasible.  All equipment shall serve exclusively 
the needs of tenants located in the Project and shall be removed when no longer required for 
service.  Telecommunications facilities, intended for general public use, such as cellular 
telephone antennae, equipment and any other wireless telecommunication facilities, shall not 
be permitted.  Billboard structures and “supergraphic” signs shall not be permitted on any 
wall, rooftop or portion of the property. 
 
J. Illumination:  All illumination shall be designed to minimize glare, control valent 
light spillover, and provide ambient and safety lighting along the street frontage, publicly 
accessible open areas, plazas and parking facilities with particular attention paid to pedestrian 
and vehicular entrances.  All illumination shall be energy efficient and shall incorporate 
“smart system” technology. 
 
K. Pedestrian Circulation:  Pedestrian circulation in front of the development shall be 
designed to encourage a pedestrian-friendly environment. Attractively designed walkways, 
enhanced paving materials, landscaping, lighting, decorative and informational graphics and 
other pedestrian amenities shall reinforce the pedestrian-friendly nature of the Project while 
integrating it into the existing street pedestrian infrastructure and community. 
 
L. Vehicular Access, Circulation and Parking:  The Project shall be designed to provide 
safe and efficient vehicular access, circulation and parking for tenants, guests, patrons and 
employees.  Pedestrian and automobile circulation zones will be clearly delineated to provide 
easy access while minimizing conflicts.  Parking shall be provided as required by any 
applicable rules or guidelines of the City and shall be located off-street. Parking shall be well 
lit, using “smart system” technology and energy efficient lighting as well as natural light and 
ventilation where possible, with extensive internal directional signage and graphics to 
provide ease of access, identification of each parked vehicle location, and way-finding to 
pedestrian entrances and exits.  Any mechanical ventilation shall employ “smart system” 
technology and maximize energy efficiency.  Approximately 238 parking spaces shall be 
provided for the Project.   
 



 

9th and Palm Scope v2 
9-16-13 
 

Page 5 of 8

M. Driveways, Vehicular Ramps and Drop-off Lanes:  Driveway locations shall not 
conflict with traffic movements in the streets.  All vehicular entries into the Project shall be 
given careful design consideration and treated to minimize their visual impact.  Driveway 
design and location shall be subject to City approval.  All vehicular entries and exits from the 
site must be designed to minimize impacts between vehicular and pedestrian traffic.  
 
N. Service and Loading Areas:  Service and loading areas shall be provided in 
accordance with City requirements.  All building services and loading space and activities, 
including recycling and refuse collection, shall be located off the any available alleys or 
recessed on the property. 
 
O. Signage.  A coordinated Signage Plan for all exterior identification, information and 
directional signage shall be prepared by the Purchaser for the Project.  The Signage Plan, 
which shall include the location, size, color, lighting, materials and design of all signs, shall 
be compatible with the high quality of the Project.  Signage shall be designed in collaboration 
with the Project Architect and shall occupy appropriate fields and constitute an integral 
component of building design and surfaces.  The Signage Plan shall be subject to approval 
concurrently with the building design. Purchaser shall not allow or permit any billboards, 
supergraphics or other similar forms of commercial off-site advertising to be placed on the 
Site. 
  
P. Security:  The design and operational management of the Project shall be responsive 
to the security needs of tenants, patrons, employees and the general public.  All such areas 
shall be designed, including lighting design, in such a manner as to allow continual visual 
surveillance to discourage nuisance activities and conduct.  The building and parking shall 
incorporate appropriate security technology for access control.  Any exterior security devices 
shall be integral to and compatible with the design of the Project.  The Project shall 
incorporate exterior lighting that reinforces entrances, provides a safe level of illumination 
and is compatible with the design of the buildings.  Sufficient security lighting shall be 
provided in all public areas, including outdoor open spaces, side and rear yards, staircases, 
parking areas, trash rooms, laundry rooms along the public sidewalk and behind bushes. 
 
Q. Utilities:  All on-site and off-site utilities, including data carrier infrastructure, utility 
connections and related equipment shall be underground, concealed within the building or 
screened from view with landscaping or an enclosure which is architecturally compatible 
with the development.  All utility work, including removal and relocation of existing utilities, 
is the Purchaser’s responsibility. 
 
R. Energy Conservation:  The Purchaser shall to the greatest extent feasible, taking into 
account estimated initial costs, operational savings and incentive program benefits, minimize 
the energy required to operate the Project over its lifetime and to incorporate “smart 
building” technology and alternative energy sources.  Such energy efficiency shall be 
accomplished through innovative and state-of-the-art concepts in design and construction.  
The Purchaser shall strictly observe and incorporate all energy conservation 
recommendations and mandated codes such as California Title 24 and Title 15 of the 
Municipal Code of the City of Imperial Beach and shall seek to significantly exceed such 
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statutory and regulatory requirements to the greatest extent feasible.  The Purchaser shall 
make commercially reasonable and economically feasible efforts to exceed the requirements 
of California Title 24 and Title 15 of the Municipal Code of the City of Imperial Beach. 
Insulation opportunities, solar shading and solar energy design, building placement and 
orientation, energy-efficient building cooling, heating, ventilating and lighting strategies and 
technologies and other energy conservation measures shall be included in the design 
requirements.  The Purchaser shall prepare and submit to the Successor Agency Executive 
Director for approval or disapproval, in conjunction with the submission of 50% Complete 
Construction Documents, an Energy Conservation Plan including:  1) documentation of 
energy conservation measures incorporated in the Project to meet state requirements; and 2) 
documentation of additional measures incorporated to exceed state requirements.  The 
Purchaser shall submit status reports, as reasonably requested by Successor Agency staff, on 
energy systems design progress including interim Title 24 reports, and on implementation of 
the Energy Conservation Plan. 
 
S. Landscaping, Water Conservation and Surface/Storm Water Management:  All 
outdoor spaces and common areas, including dedication areas, setback areas, courtyards and 
gardens, shall be attractively landscaped with a variety of treatments, furnishings and lighting 
suitable for a first-class town center development.  Landscaping and irrigation shall be 
designed to be aesthetically attractive, high-quality, durable, low maintenance and water 
conserving and to maximize site retention of surface and storm water run-off.  Any 
surface/storm water discharge from the site shall be treated as needed on-site prior to 
discharge to avoid downstream pollution.  The landscaping and irrigation plans shall 
incorporate drought-resistant plant materials along with water-saving drip/buried-tube 
irrigation and state-of-the-art water management control systems.  Large grass/turf areas and 
high water usage plants shall be avoided if possible.  Landscaping, lighting and furnishings 
shall include, but not be limited to, street trees, on-site trees and other plant materials, 
sidewalk, walkway and plaza treatments, street and pedestrian lighting, seating, decorative 
and information graphics. Dark colored paving materials shall be avoided. The 
landscape/hardscape design shall be coordinated with and shall be compatible in design and 
consistent in quality with completed and planned public improvement and streetscape 
programs in the area.  Landscaping shall be installed and maintained in accordance with the 
Successor Agency-approved Landscape Plan.  Landscaping over the building deck shall 
consist of built-in planters installed with irrigation and drainage systems.  A complete and 
permanent irrigation system shall be installed for all landscaped areas.  All landscaping shall 
be maintained by the owners, successors or assignees, and shall include maintenance of 
adjacent street trees where provided by the City.  
 
T. Waste Reduction/Recycling: A Waste Reduction and Recycling Program Plan shall 
be prepared by the Purchaser and implemented for the Project and for the management and 
operation of all occupancies.  Facilities shall be provided to accommodate the physical 
requirements for these identified programs.  Implementation shall include education and 
outreach programs for all project occupants and employees to reduce the output of solid 
waste, including yard waste, through recycling and reduction of waste at the source.  The 
Waste Reduction and Recycling Program Plan shall be subject to review and approval by the 
City. 
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U. Urban Heat Island Effect: To reduce its cooling load and its impact on micro-climate, 
the project shall (a) install trees, vines, overhangs and other shading devises to maximize 
shaded areas on the building envelope and parking lot, (b) apply light colored or high-
reflective finishes to roofs, exterior walls and ground pavement for parking lots and 
driveways, and (c) plant faster-growing trees and shrubs that consume carbon dioxide 
through photosynthesis quicker than slower growing plants shall be sought for general 
landscaping as well as shading purposes. 
 
V. Lighting: All lighting shall be shielded and directed onto the site and no 
floodlighting shall be located so as to be seen directly by the adjacent areas.  This condition 
shall not preclude the installation of low-level security lighting. 
 
W. Development Identification Signs 
 

Prior to commencement of construction on the Site, Purchaser shall prepare and 
install, at its cost and expense, one sign on the barricades around the Site which identifies the 
development. The sign shall be at least four (4) feet by six (6) feet and be viable to passing 
pedestrian and vehicular traffic. The design shall at minimum include:  
 

____   Illustration of the development 
____   Purchaser’s name 
____  The phrase: “A project of the City of Imperial Beach” 
____  Names of the Mayor and City Council Members 
____  Name of the City Manager 
____  Completion date 
____  The number to call for information 

 
Purchaser shall obtain a current roster of City Council Members and City Manager before 
signs are manufactured. 
 
X.  Compliance with Americans with Disabilities Act (ADA) and other requirements 
relating to accessibility and reasonable accommodations 
 

Purchaser shall comply with all applicable requirements of state, local and federal 
rules, laws and regulations relating to accessibility and reasonable accommodations for 
persons with disabilities, including without limitation, the following, to the extent applicable 
to the Project: the Americans with Disabilities Act (42 U.S.C. Sections 12131 et seq. and 
12181 et seq. and implementing regulations at 28 CFR Parts 35 and 36); the Fair Housing 
Act (42 U.S.C. Section 3601 et seq. and implementing regulations at 24 CFR Part 100); the 
Fair Employment and Housing Act (California Government Code Section 12926); Title 24 of 
the California Building Code; and Title 15 of the Municipal Code of the City of Imperial 
Beach.  Purchaser shall ensure that all construction plans for the Project comply with all 
applicable requirements of law and that Project construction is carried out in conformity with 
approved plans.      
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Y.  Fees and Assessments 
 

Purchaser shall be responsible for all fees required by the City or other City for the 
construction of the proposed project.  
 
Z.  Applicable City Codes and Ordinances 
 

Notwithstanding the approval of the project plans by Successor Agency pursuant to 
the Purchase and Sale Agreement, the Project must meet all requirements of the California 
Building Code, California Fire Code, Chapters 15.06 and 15.20 of the Municipal Code of the 
City of Imperial Beach, and all applicable City Codes and Ordinances, as more particularly 
provided in Section 215.c. of the Purchase and Sale Agreement. 
 
AA. Site Preparation Design Work 
 

The Site Preparation Design Work shall include that work included in Exhibit A, 
which is attached hereto and incorporated herein by reference. 



 

 

EXHIBIT A 
 

Site Preparation Design Work 
 

[BEHIND THIS PAGE] 



 

 

 

IMPERIAL BEACH 

EXHIBIT A – SCOPE OF WORK 

SITE PREPARATION DESIGN WORK 
FOR CALTRANS – ENCROACHMENT SUBMITTAL 

 
In order to submit for the Encroachment Permit for all Highway Improvements at one time and expedite 
approval and the reconfiguration process to SR‐75, the following on and off‐site preparation design 
work is required: 
 
 
Imperial Beach Site Preparation and Encroachment Submittal Design Budget 
 
Item l – Survey and Right of Way Mapping Services      City Budget 
 
Pothole Exhibit/Survey  $    1,500 
Supplemental Survey  $    2,000 
SR75 Relinquishment Plat  $    3,500 
SR75 Dedication Plat  $    3,500 
Palm Street Dedication  $    2,500 
 
Subtotal Item l – Survey/Mapping  $  13,000 
 
Item ll – Construction Documents 
 
Mass Grading Plan  $    6,000 
Grading Plan Processing  $    3,200 
Public Improvement Plan  $  35,000 
SR75 Median Pockets and Pedestrian Refuge  $    9,000 
Public Improvement Plan Processing  $    3,200 
Caltrans Coordination  $  20,000 
Final Drainage Study  $    5,000 
General Meetings and Coordination  $    5,000 
 
Subtotal Item ll – Construction Documents  $  86,400 
 
Grand Total  $  99,400     
   

Attachment No. 4
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ATTACHMENT NO. 5 
 

TO PURCHASE AND SALE AGREEMENT 
 

SCHEDULE OF PERFORMANCE 
 
 

 Action to be Taken Time of Performance 

Actions relating to Design Requirements 

 

1. Submission – Basic 
Concept/Schematic Design 
Drawings. Purchaser shall submit 
Basic Concept Drawings for the 
Project.  

Concurrently with execution and 
delivery to the Successor Agency of 
the Purchase and Sale Agreement by 
Purchaser. 

2. Approval – Basic 
Concept/Schematic Design 
Drawings. Successor Agency shall 
review and approve or disapprove 
the Basic Concept/Schematic Design 
Drawings.  

Concurrently with approval of the 
Purchase and Sale Agreement by the 
Successor Agency Board. 

3. Submission – Design Development 
Drawings, Landscape Plan and 
Grading Plans.  Purchaser (or 
Assignee, if applicable) shall submit 
Design Development Drawings, 
landscape and grading plans for the 
applicable Phase. 

Phase 1: Not later than 180 days after 
the Effective Date of the Purchase and 
Sale Agreement. 

Phase 2: Not later than 180 days prior 
to Phase 2 Closing Date.  

4. Approval – Design Development 
Drawings, Landscape Plan and 
Grading Plans. Successor Agency 
shall review and approve or 
disapprove Design Development 
Drawings, landscape and grading 
plans.  

Not later than fifteen (15) days after 
receipt of complete submittal; fifteen 
(15) days for resubmittals and 
revisions. 
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 Action to be Taken Time of Performance 

5. Submission – Final Construction 
Drawings. Purchaser (or Assignee, if 
applicable) shall submit Final 
Construction Drawings for the 
applicable Phase.  

Not later than 180 days after approval 
of Design Development Drawings.  

6. Approval – Final Construction 
Drawings. Successor Agency shall 
review and approve or disapprove 
the Final Construction Drawings. 

Not later than thirty (30) days after 
receipt of complete submittal; fifteen 
(15) days for resubmittals and 
revisions. 

7. Approvals and Permits. Purchaser 
(and Assignee, if applicable) shall 
obtain and submit to Successor 
Agency evidence of all permits and 
approvals necessary for the 
construction of the Improvements in 
the applicable Phase.  

Not later than ten (10) days after the 
Closing, which may be extended to up 
to thirty (30) days after the Closing of 
the applicable Phase of the Project, 
subject to paragraph l. of Section 208. 

Actions relating to Conditions Precedent 

 

8. Submission – Evidence of 
Financing. Purchaser shall submit 
the Evidence of Financing for the 
applicable Phase as required by 
Purchase and Sale Agreement 
Section 110. 

Phase 1: Not later than ten (10) 
Business Days prior to the scheduled 
Phase 1 Closing Date. 

Phase 2: Not later than ten (10) 
Business Days prior to the scheduled 
Phase 2 Closing Date. 

9. Review of Evidence of Financing. 
Successor Agency Executive 
Director or designee shall approve 
or disapprove evidence of financing. 
Purchase and Sale Agreement 
Section 110. 

Not later than ten (10) Business Days 
after complete submittal; five (5) 
Business Days for resubmittals and 
revisions. 

10. CC&R’s. Purchaser shall submit 
CC&Rs to the Successor Agency for 
review pursuant to Purchase and 
Sale Agreement Section 407. 

Not later than thirty (30) days prior to 
the scheduled Close of Escrow. 
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 Action to be Taken Time of Performance 

11. Review of CC&Rs. Successor 
Agency Executive Director shall 
approve or disapprove of CC&Rs. 

Not later than thirty (30) days after 
complete submittal; fifteen (15) days 
for resubmittals and revisions. 

12. 
 
Submission – Evidence of 
Satisfaction of Conditions Precedent 
to Close of Escrow and Phase 1 
Closing. Purchaser shall submit 
documentation that all Conditions 
Precedent to the Close of Escrow 
and Phase 1 Closing set forth in 
Purchase and Sale Agreement 
Section 208 have been satisfied.  
 

Unless specifically provided otherwise 
in the Purchase and Sale Agreement or 
this Schedule of Performance, not 
later than thirty (30) days prior to the 
Phase 1 Closing Date. 

13. Review of Evidence of Conditions 
Precedent for Close of Escrow and 
Phase 1 Closing. Successor Agency 
Executive Director or designee shall 
approve or disapprove the evidence 
of satisfaction of all Phase 1 
Conditions Precedent. 

Not later than thirty (30) days after 
complete submittal. 

14. Submission – Evidence of 
Satisfaction of Conditions Precedent 
to Phase 2 Closing. Purchaser shall 
submit documentation that all 
Conditions Precedent to the Phase 2 
Closing set forth in Purchase and 
Sale Agreement Section 220 have 
been satisfied. 

Unless specifically provided otherwise 
in the Purchase and Sale Agreement or 
this Schedule of Performance, not 
later than thirty (30) days prior to the 
Phase 2 Closing Date. 

15. Review of Evidence of Conditions 
Precedent for Satisfaction of 
Conditions Precedent to Phase 2 
Closing. Successor Agency 
Executive Director or designee shall 
approve or disapprove the evidence 
of satisfaction of all Conditions 
Precedent to the Phase 2 Closing. 

Not later than thirty (30) days after 
complete submittal. 
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 Action to be Taken Time of Performance 

Actions relating to Closings 

 

16. Open Escrow. Successor Agency to 
open Escrow for the conveyance of 
the Site. 

Not later than thirty (30) days prior to 
the scheduled Close of Escrow. 

17. Phase 1 Closing Date. The Close of 
Escrow and the Phase 1 Closing 
shall occur.   

Upon satisfaction of all Conditions 
Precedent to the Close of Escrow and 
the Phase 1 Closing, but in no event 
later than nineteen (19) months after 
the Effective Date of the Purchase and 
Sale Agreement, subject to extension 
by the Successor Agency Executive 
Director pursuant to Purchase and Sale 
Agreement Section 308.a.  

18. Phase 2 Closing Date. The Phase 2 
Closing shall occur. 

Upon satisfaction of all Conditions 
Precedent to the Phase 2 Closing, but 
in no event later than forty-two (42) 
months after the Effective Date of the 
Purchase and Sale Agreement. 

 

Actions relating to Construction 

 

19. Commencement of Construction of 
Phase 1 Public Improvements.  
Purchaser shall commence 
construction of the Public 
Improvements.    

Not later than thirty (30) days after 
Close of Escrow. 

20. Completion of Construction of 
Phase 1 Public Improvements. 
Purchaser shall complete the 
construction of all Public 
Improvements, except those deferred 
to Phase 2 pursuant to Purchase and 
Sale Agreement Section 219.c.4. 

Not later than the scheduled Phase 1 
Completion Date. 
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 Action to be Taken Time of Performance 

21. Commencement of Construction of 
Phase 1 Improvements. Purchaser 
(and Assignee, if applicable) shall 
commence construction of the Phase 
1 Improvements and thereafter 
prosecute such construction to 
completion.  

Not later than thirty (30) days after the 
Close of Escrow and the Phase 1 
Closing.  

22. Completion of Construction of 
Phase 1 Improvements (“Phase 1 
Completion Date”). Purchaser (and 
Assignee, if applicable) shall 
complete construction of the Phase 1 
Improvements.  

Not later than twenty-four (24) months 
after the Close of Escrow. 

23. Commencement of Construction of 
Phase 2 Improvements. Purchaser 
(and Assignee, if applicable) shall 
commence construction of the Phase 
2 Improvements as required by the 
Purchase and Sale Agreement and 
thereafter prosecute such 
construction to completion. 

Not later than thirty (30) days after the 
Phase 2 Closing, but not later than 
forty-three (43) months after the 
Effective Date.  

 

24. Completion of Construction of 
Phase 2 Improvements (“Phase 2 
Completion Date”). Purchaser (and 
Assignee, if applicable) shall 
complete construction of the Phase 2 
Improvements as required by the 
Purchase and Sale Agreement.  

Not later than eighteen (18) months 
after the Phase 2 Closing (i.e., 60 
months after Effective Date). 
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Title Department: Customer: 
Chicago Title Company 

Attn:  Tom Votel/Ken Cyr 
Email:  votelt@ctt.com & ken.cyr@ctt.com  
Phone:  (619) 521-3553 & (619) 521-3555 

Fax:  (619) 521-3608 
Order No.:  12201261-996-U50 

City of Imperial Beach 
Attn:  Greg Wade 

 

 

SECOND AMENDED PRELIMINARY REPORT 
 
Property Address: 735, 759, 761 - 775 & 827 Palm Ave., Imperial Beach, CA 
 
Dated as of:  September 5, 2013 at 7:30 am 
 
In response to the application for a policy of title insurance referenced herein, Chicago Title Company 
hereby reports that it is prepared to issue, or cause to be issued, as of the date hereof, a policy or policies 
of Title Insurance describing the land and the estate or interest therein hereinafter set forth, insuring 
against loss which may be sustained by reason of any defect, lien or encumbrance not shown or referred 
to as an Exception herein or not excluded from coverage pursuant to the printed Schedules, Conditions 
and Stipulations or Conditions of said Policy forms.  

The printed Exceptions and Exclusion from the coverage and Limitations on Covered Risks of said Policy 
or Policies are set forth in Attachment One. The policy to be issued may contain an arbitration clause.  
When the Amount of Insurance is less than that set forth in the arbitration clause, all arbitrable matters 
shall be arbitrated at the option of either the Company or the Insured as the exclusive remedy of the 
parties. Limitations on Covered Risks applicable to the CLTA and ALTA Homeowner’s Policies of Title 
Insurance which establish a Deductible Amount and a Maximum Dollar Limit of Liability for certain 
coverages are also set forth in Attachment One. Copies of the policy forms should be read. They are 
available from the office which issued this report. 

This report (and any supplements or amendments hereto) is issued solely for the purpose of facilitating the 
issuance of a policy of title insurance and no liability is assumed hereby. If it is desired that liability be 
assumed prior to the issuance of a policy of title insurance, a Binder or Commitment should be requested. 

The policy(s) of title insurance to be issued hereunder will be policy(s) of Chicago Title Insurance Company 

Please read the exceptions shown or referred to herein and the exceptions and exclusions set forth in 
Attachment One of this report carefully.  The exceptions and exclusions are meant to provide you with 
notice of matters which are not covered under the terms of the title insurance policy and should be 
carefully considered.  

It is important to note that this preliminary report is not a written representation as to the condition of 
title and may not list all liens, defects, and encumbrances affecting title to the land. 

CALIFORNIA LAND TITLE ASSOCIATION STANDARD COVERAGE POLICY 
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1. The estate or interest in the land hereinafter described or referred to covered by this report is: 

 
 
A Fee 
 

 
2. Title to said estate or interest at the date hereof is vested in: 

 
 
IMPERIAL BEACH REDEVELOPMENT AGENCY SUCCESSOR AGENCY,  a public entity 
 

 
3. The land referred to in this report is situated in the State of California, County of San Diego and is 

described in the Legal Description, attached hereto: 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
END OF SCHEDULE A 
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PARCEL A: APN 626-250-03 
 
THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF 
SECTION 29, TOWNSHIP 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO MERIDIAN, IN THE 
CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO OFFICIAL PLAT THEREOF LYING NORTHERLY OF THE NORTHERLY LINE OF SOUTH 
CORONADO MANOR, ACCORDING TO MAP THEREOF NO. 2450, FILED IN THE OFFICE OF 
COUNTY RECORDER OF SAN DIEGO COUNTY JANUARY 20, 1948 AND LYING WEST OF THE 
CENTER LINE OF DELAWARE STREET, FORMERLY 13TH STREET AS SHOWN ON MAP OF R. 
MERIDEATH JONES ADDITION TO SOUTH SAN DIEGO BEING MAP NO. 1145, FILED IN THE 
OFFICE OF COUNTY RECORDER OF SAN DIEGO COUNTY JULY 29, 1908. 
 
EXCEPTING THAT PORTION THEREOF WHICH LIES WESTERLY OF THE LOCATION AND 
NORTHERLY PROLONGATION OF THE CENTER LINE OF THE ALLEY IN BLOCK 3 OF SAID 
R. MERIDEATH JONES ADDITION, AS SHOWN ON SAID MAP NO. 1145. 
 
SAID LAND IS ALSO SHOWN AS A PORTION OF BLOCK 3 OF MAP NO. 1145, FILED IN THE 
OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 29, 1908 AND 
VACATED MARCH 22, 1923, BY DECREE IN SUPERIOR COURT ACTION NO. 38686. 
 
PARCEL B: APN’S 626-250-04 THRU 06 
 
THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF 
SECTION 29, TOWNSHIP 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO MERIDIAN, IN THE 
CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO UNITED STATES GOVERNMENT SURVEY APPROVED FEBRUARY 25, 1870, LYING 
NORTHERLY OF THE NORTHERLY LINE OF SOUTH CORONADO MANOR AS SHOWN ON 
MAP THEREOF NO. 2450, FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO 
COUNTY, JANUARY 20, 1948, AND LYING EAST OF THE CENTER LINE OF DELAWARE 
STREET, FORMERLY 13TH STREET, AND WEST OF THE CENTER LINE OF 8TH STREET, 
FORMERLY 12TH STREET, AND THAT PORTION LYING WEST OF THE WEST LINE OF 9TH 
STREET, FORMERLY 11TH STREET AND EAST OF THE EAST LINE OF 8TH STREET, 
FORMERLY 12TH STREET, AS SAID STREETS ARE SHOWN ON MAP OF R. MERIDEATH 
JONES' ADDITION TO SOUTH SAN DIEGO, BEING MAP NO. 1145, FILED IN THE OFFICE OF 
THE COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 29, 1908. 
 
EXCEPTING THEREFROM THAT PORTION LYING WITHIN THE NORTH 50.00 FEET OF THE 
EAST 550.50 FEET OF SAID NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF 
SECTION 29 AS DESCRIBED IN THE DEED TO THE STATE OF CALIFORNIA, RECORDED 
AUGUST 24, 1943 IN BOOK 1526, PAGE 405 OF OFFICIAL RECORDS. 
 
ALSO EXCEPTING THEREFROM THAT PORTION DESCRIBED IN DEED TO THE STATE OF 
CALIFORNIA RECORDED JUNE 20, 1955 AS FILE NO. 79513 IN BOOK 5685, PAGE 513 OF 
OFFICIAL RECORDS, AS FOLLOWS: 
 
THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF 
SECTION 29, TOWNSHIP 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO BASE AND 
MERIDIAN, IN THE CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF 
CALIFORNIA, ACCORDING TO UNITED STATES GOVERNMENT SURVEY APPROVED  
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FEBRUARY 25, 1870, DESCRIBED AS FOLLOWS: BEGINNING AT THE INTERSECTION OF 
THE WEST LINE OF 9TH STREET (SHOWN AS 11TH STREET ON MAP 1145 OF R. MERIDEATH 
JONES' ADDITION TO SOUTH SAN DIEGO) WITH THE SOUTHERLY LINE OF THE NORTH 
50.00 FEET OF SAID NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF SAID 
SECTION 29; THENCE ALONG SAID SOUTHERLY LINE WESTERLY 20.00 FEET; THENCE IN A 
STRAIGHT LINE SOUTHEASTERLY TO A POINT ON THE SAID WESTERLY LINE 
SOUTHERLY 20.00 FEET FROM SAID POINT OF BEGINNING; THENCE NORTHERLY 20.00 
FEET TO THE POINT OF BEGINNING. 
 
SAID LAND IS ALSO SHOWN AS LOTS 1 TO 10 INCLUSIVE AND 31 TO 39 INCLUSIVE AND A 
PORTION OF LOT 40 IN BLOCK 2, LOTS 2 TO 10 INCLUSIVE AND LOTS 31 TO 39 INCLUSIVE 
AND A PORTION OF LOTS 1 AND 40, IN BLOCK 1 OF R. MERIDEATH JONES' ADDITION TO 
SOUTH SAN DIEGO, BEING MAP NO. 1145, FILED IN THE OFFICE OF THE COUNTY 
RECORDER OF SAN DIEGO COUNTY, JULY 29, 1908 AND VACATED MARCH 22, 1923 BY 
DECREE IN SUPERIOR COURT ACTION 38686.  
 
PARCEL C: 
 
EIGHTH STREET: 
 
THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF 
SECTION 29, TOWNSHIP 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO MERIDIAN, IN THE 
CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING 
TO UNITED STATES GOVERNMENT SURVEY APPROVED FEBRUARY 25, 1870, DESCRIBED 
AS FOLLOWS: 
 
BEING THE EAST ONE HALF OF 8th STREET, FORMERLY 12th STREET, AS SHOWN ON THE 
SUBDIVISION MAP OF R. MERIDEATH JONES SUBDIVISION, MAP NO.  1145, FILED IN THE 
OFFICE OF THE COUNTY RECORDER OF SAID SAN DIEGO COUNTY, JULY 29, 1908, SAID 
MAP BEING VACATED MARCH 22, 1923 BY DECREE IN SUPERIOR COURT ACTION 38686 
AND FILED IN DEED BOOK 935, PAGE 181 ON SAME DATE. 
 
EXCEPT ANY PORTION LYING SOUTH OF THE NORTH LINE OF SOUTH CORONADO 
MANOR, AS SHOWN ON MAP NO. 2450, FILED IN THE OFFICE OF THE COUNTY RECORDER 
OF SAN DIEGO COUNTY, JANUARY 20,1948; AND ANY PORTION LYING NORTH OF THE 
SOUTH RIGHT OF WAY LINE OF CALIFORNIA STATE ROUTE 75 AS GRANTED TO THE 
STATE OF CALIFORNIA PER BOOK 1526, PAGE 405, RECORDED AUGUST 24, 1943. 
 
 
 
 
END OF LEGAL DESCRIPTION 
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At the date hereof, items to be considered and exceptions to coverage in addition to the printed 
Exceptions and Exclusions in said policy form would be as follows: 

 
1. Taxes exempt. 
 
2. The lien of supplemental taxes, if any, assessed pursuant to the provisions of Chapter 3.5 

(commencing with Section 75) of the revenue and taxation code of the State of California 
 
 
MATTERS AFFECTING PARCEL A 
 
 

3. Rights of the public to use the streets as dedicated on Map No. 1145, of R. Merideath Jones' 
Addition to South San Diego. 

 
4. The right to construct, operate, and maintain a water pipe line at a depth of not less than 2-1/2 feet 

below the surface, over and across said land, as granted to F. D. Warner, in deed recorded October 
7, 1925, in Book 1109, page 212 of deeds.  

 
 The exact location and extent of said easement is not disclosed of record. 

 
5. An easement for the purpose shown below and rights incidental thereto as set forth in a document. 

 
Granted To: Imperial Beach Sanitation District 
Purpose: Sewers 
Recorded: May 11, 1951 in Book  4095, Page 353 Official Records 
Affects: The route thereof affects a portion of said land and is more fully 

described in said document. 
 

6. An easement for the purpose shown below and rights incidental thereto as set forth in a document. 
 
Granted To: The County of San Diego 
Purpose: public road purposes  
Recorded: August 9, 1951 in Book 4198, page 174 of Official Records 
Affects: The South 20 feet of said land  
 
Said instrument additionally contains the privilege and right to extend drainage structures and 
excavation and embankment slopes beyond the limits where required for the construction and 
maintenance thereof 

 
7. Covenants, conditions and restrictions (“but omitting, except to the extent that said covenant or 

restriction is controlled or permitted by any applicable federal or state law, any covenants or 
restrictions, if any, based upon race, color, religion, sex, sexual orientation, familial status, marital 
status, disability, medical condition, national origin, source of income, or ancestry” as set forth in 
the document 
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Recorded: May 5, 1952 in Book 4457, page 294 as Instrument No. 54854 of 
Official Records  

 
Note: Section 12956.1 of the government code provides the following: “If this document contains 
any restriction based on race, color, religion, sex, sexual orientation, familial status, marital status, 
disability, national origin, source of income as defined in subdivision (p) of Section 12955, or 
ancestry, that restriction violates state and federal fair housing laws and is void, and may be 
removed pursuant to section 12956.2 of the Government Code. Lawful restrictions under state and 
federal law on the age of occupants in senior housing or housing for older persons shall not be 
construed as restrictions based on familial status.” 
 
Note: If you should request a copy of the document referred to above, California Law requires that 
a county recorder, title insurance company, escrow company, real Estate broker, real Estate agent, 
or association that provides a copy of a declaration, governing document, or deed to any person 
shall place a cover Page over, or stamp on the first Page of the previously recorded document or 
documents a statement, in at least 14-point boldface type, relating to unlawful restrictions. 

 
8. An easement for the purpose shown below and rights incidental thereto as set forth in a document. 

 
Granted To: San Diego Gas and Electric Company 
Purpose: public utilities, ingress, egress 
Recorded: July 25, 1984 as Instrument No. 84-281556 of Official Records 
Affects: The exact location and extent of said easement is not disclosed of 

record 
 
9. A notice of assessment for assessment District No. 67-m recorded June 23, 1992 as File No. 1992-

0389944 of Official Records. 
 
10. A notice of assessment for assessment District No. 68 (alleys) recorded July 8, 1994 as file no. 

1994-0428705 of Official Records. 
 
11. The fact that said land is included within a project area of the Redevelopment Agency shown 

below, and that proceedings for the redevelopment of said project have been instituted under the 
Redevelopment Law (such redevelopment to proceed only after the adoption of the Redevelopment 
Plan) as disclosed by a document. 
 
Redevelopment Agency: City of Imperial Beach 
Recorded: February 8, 1996 as Instrument No. 1996-0065030 and February 27, 

1996 as Instrument No. 1996-0094070, both of Official Records 
 
12. A Resolution of the city council of the City of Imperial Beach, California, confirming the diagram 

and assessment and providing for the levy of the annual assessment in a special maintenance 
district recorded August 28, 2000 as file no. 2000-0459549 of official records. 

 
13. The fact that said land is included within a project area of the Redevelopment Agency shown 

below, and that proceedings for the redevelopment of said project have been instituted under the 
Redevelopment Law (such redevelopment to proceed only after the adoption of the Redevelopment 
Plan) as disclosed by a document. 
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Redevelopment Agency: Palm Avenue/Commercial Redevelopment Project Area 
Recorded: July 27, 2007 as Instrument No. 2007-0502890 of Official Records 
 
 
THE FOLLOWING MATTERS AFFECT PARCEL B 

 
 
14. Right of the public use for public street purposes those portions of the property herein described 

lying within the boundaries of all the streets and alleys shown on map of R. Merideath Jones 
addition to South San Diego, No. 1145, filed in the county recorder's office July 29, 1908. 

 
15. An easement for the purpose shown below and rights incidental thereto as set forth in a document. 

 
Granted To: F. D. Warner  
Purpose: water pipeline and incidental purposes  
Recorded: Book 1109, page 212 of Deeds 
Affects: The exact location and extent of said easement is not disclosed of 

record 
 
The interest of F. D. Warner and Mabel R. Warner, husband and wife, has since passed to Hobart 
Homes, Inc., a corporation, as disclosed by a quitclaim deed recorded January 8, 1948 as File No. 
2058 of Official Records. 
 

16.  An easement for the purpose shown below and rights incidental thereto as set forth in a document. 
 
Granted To: Imperial Beach Sanitation District 
Purpose: Sewers 
Recorded: May 11, 1951 in Book 4095, Page 353 Official Records 
Affects: The route thereof affects a portion of said land and is more fully 

described in said document. 
 
17. An easement for the purpose shown below and rights incidental thereto as set forth in a document. 

 
Granted To: County of San Diego 
Purpose: public road purposes  
Recorded: August 9, 1951 in Book 4198, page 174 of Official Records 
Affects: The route thereof affects a portion of said land and is more fully 

described in said document. 
 
Said instrument additionally contains the privilege and right to extend drainage structures and 
excavation and embankment slopes beyond the limits where required for the construction and 
maintenance thereof 

 
18. Covenants, conditions and restrictions (“but omitting, except to the extent that said covenant or 

restriction is controlled or permitted by any applicable federal or state law, any covenants or 
restrictions, if any, based upon race, color, religion, sex, sexual orientation, familial status, marital 
status, disability, medical condition, national origin, source of income, or ancestry” as set forth in 
the document 
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Recorded: May 5, 1952 in Book 4457, page 417 of Official Records  
 
Note: Section 12956.1 of the government code provides the following: “If this document contains 
any restriction based on race, color, religion, sex, sexual orientation, familial status, marital status, 
disability, national origin, source of income as defined in subdivision (p) of Section 12955, or 
ancestry, that restriction violates state and federal fair housing laws and is void, and may be 
removed pursuant to section 12956.2 of the Government Code. Lawful restrictions under state and 
federal law on the age of occupants in senior housing or housing for older persons shall not be 
construed as restrictions based on familial status.” 
 
Note: If you should request a copy of the document referred to above, California Law requires that 
a county recorder, title insurance company, escrow company, real Estate broker, real Estate agent, 
or association that provides a copy of a declaration, governing document, or deed to any person 
shall place a cover Page over, or stamp on the first Page of the previously recorded document or 
documents a statement, in at least 14-point boldface type, relating to unlawful restrictions. 

 
19. An easement for the purpose shown below and rights incidental thereto as set forth in a document. 

 
Purpose: ingress and egress for road purposes  
Recorded: July 30, 1953 in Book 4938, page 199 of Official Records 
Affects: The route thereof affects a portion of said land and is more fully 

described in said document. 
 
20. An easement for the purpose shown below and rights incidental thereto as set forth in a document. 

 
Granted To: San Diego Gas and Electric Company 
Purpose: public utilities, ingress, egress 
Recorded: June 3, 1980 as Instrument No. 80-178475 of Official Records 
Affects: The exact location and extent of said easement is not disclosed of 

record 
 
21. An Agreement, and the terms and conditions as contained therein 

 
By and Between: City of Imperial Beach and Sam Dimenstein  
Recorded: November 18, 1981 as Instrument No. 81-364713 of Official 

Records 
Regarding: Underground Agreement  
 
Reference is hereby made to said document for full particulars. 

 
22. The fact that said land is included within a project area of the Redevelopment Agency shown 

below, and that proceedings for the redevelopment of said project have been instituted under the 
Redevelopment Law (such redevelopment to proceed only after the adoption of the Redevelopment 
Plan) as disclosed by a document. 
 
Redevelopment Agency: Redevelopment Agency of the City of Imperial Beach (Palm 

Avenue/Commercial Redevelopment Project) 
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Recorded: February 8, 1996 as Instrument No. 1996-0065030 of Official 
Records and July 27, 2007 as Instrument No. 2007-0502890 of 
Official Records 

 
Statement that Redevelopment Proceedings have been instituted recorded February 27, 1996 as 
Instrument No. 1996-0094070 of Official Records.  

 
23. Matters contained in “Notice of Intent to Lien”, recorded September 19, 1997 as Instrument No. 

1997-0461749 of Official Records.  
 
24. A Resolution of the city council of the City of Imperial Beach, California, confirming the diagram 

and assessment and providing for the levy of the annual assessment in a special maintenance 
district recorded April 28, 2000 as File No. 2000-0459549 of Official Records. 
 
 
MATTERS AFFECTING PARCEL C 

 
 
25. Right of the public use for public street purposes those portions of the property herein described 

lying within the boundaries of all the streets and alleys shown on map of R. Merideath Jones 
addition to South San Diego, No. 1145, filed in the county recorder's office July 29, 1908. 

 
26. Covenants, conditions and restrictions (but omitting any covenant or restrictions, if any, based upon 

on race, color, religion, sex, sexual orientation, familial status, marital status, disability, handicap, 
national origin, ancestry, or source of income, as set forth in applicable state or federal laws, except 
to the extent that said covenant or restriction is permitted by applicable law) as set forth in the 
document 
 
Recorded: January 17, 2013, as Instrument No. 2013-0036059 of Official 

records  
 
Note: Section 12956.1 of the government code provides the following: “If this document contains 
any restriction based on race, color, religion, sex, sexual orientation, familial status, marital status, 
disability, national origin, source of income as defined in subdivision (p) of Section 12955, or 
ancestry, that restriction violates state and federal fair housing laws and is void, and may be 
removed pursuant to section 12956.2 of the Government Code. Lawful restrictions under state and 
federal law on the age of occupants in senior housing or housing for older persons shall not be 
construed as restrictions based on familial status.” 
 
MATTERS AFFECTING PARCELS A AND B 

 
 
27. A Deed of Trust to secure performance under an agreement referred to therein, and any other 

obligations secured thereby. 
 
Dated: Not stated 
Trustor: Redevelopment Agency of the City of Imperial Beach 
Trustee: First American Title Company, a California corporation 
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Beneficiary: City of Imperial Beach 
Recorded: March 10, 2011 as Instrument No. 2011-0131285 of Official 

Records. 
 
28. Covenants, conditions and restrictions (“but omitting, except to the extent that said covenant or 

restriction is controlled or permitted by any applicable federal or state law, any covenants or 
restrictions, if any, based upon race, color, religion, sex, sexual orientation, familial status, marital 
status, disability, medical condition, national origin, source of income, or ancestry” as set forth in 
the document 
 
Recorded: March 10, 2011 as Instrument No. 2011-0131286 of Official Records  
 
Note: Section 12956.1 of the government code provides the following: “If this document contains 
any restriction based on race, color, religion, sex, sexual orientation, familial status, marital status, 
disability, national origin, source of income as defined in subdivision (p) of Section 12955, or 
ancestry, that restriction violates state and federal fair housing laws and is void, and may be 
removed pursuant to section 12956.2 of the Government Code. Lawful restrictions under state and 
federal law on the age of occupants in senior housing or housing for older persons shall not be 
construed as restrictions based on familial status.” 
 
Note: If you should request a copy of the document referred to above, California Law requires that 
a county recorder, title insurance company, escrow company, real Estate broker, real Estate agent, 
or association that provides a copy of a declaration, governing document, or deed to any person 
shall place a cover Page over, or stamp on the first Page of the previously recorded document or 
documents a statement, in at least 14-point boldface type, relating to unlawful restrictions. 

 
29. A document subject to all the terms, provisions and conditions therein contained. 

 
Entitled: Memorandum of Option Agreement  
Recorded: March 10, 2011 as Instrument No. 2011-0131442 of Official Records 
 
Reference is hereby made to said document for full particulars. 

 
30. “Any claim that the transaction vesting the Title as shown in Schedule A or creating the lien of the 

Insured Mortgage, or any other transaction occurring on or prior to Date of Policy in which 
Redevelopment Agency of the City of Imperial Beach or its successors transferred, acquired, or 
made any agreement affecting the title to or any interest in the Land, is void or voidable, or subject 
to termination, renegotiation, or judicial review, under California Assembly Bill 26 (Chapter 5, 
Statutes of 2011-12, First Extraordinary Session).” 

 
31. Approval of the policy or commitment of title insurance anticipated by this report by Regional 

Counsel of the Company is required prior to recordation of the instruments required to complete 
this transaction and the issue of such policy or commitment. The right is reserved to make 
additional exceptions and/or requirements upon such review. 
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32. Covenants, conditions and restrictions (but omitting any covenant or restrictions, if any, based upon 
on race, color, religion, sex, sexual orientation, familial status, marital status, disability, handicap, 
national origin, ancestry, or source of income, as set forth in applicable state or federal laws, except 
to the extent that said covenant or restriction is permitted by applicable law) as set forth in the 
document 
 
Recorded: January 17, 2013, as Instrument No. 2013-0036059 of Official 

records  
 
Note: Section 12956.1 of the government code provides the following: “If this document contains 
any restriction based on race, color, religion, sex, sexual orientation, familial status, marital status, 
disability, national origin, source of income as defined in subdivision (p) of Section 12955, or 
ancestry, that restriction violates state and federal fair housing laws and is void, and may be 
removed pursuant to section 12956.2 of the Government Code. Lawful restrictions under state and 
federal law on the age of occupants in senior housing or housing for older persons shall not be 
construed as restrictions based on familial status.” 

 
33. Water rights, claims or title to water, whether or not shown by the public records. 
 
34. Matters which may be disclosed by an inspection and/or by a correct ALTA/ACSM  Land Title 

Survey of said land that is satisfactory to this Company, and/or by inquiry of the parties in 
possession thereof. 
 
This office must be notified at least 7 business days prior to the scheduled closing in order to 
arrange for an inspection of the land; upon completion of this inspection you will be notified of the 
removal of specific coverage exceptions and/or additional exceptions to coverage. 

 
35. Any rights of parties in possession of said land, based on any unrecorded lease, or leases. 

 
This Company will require a full copy of any unrecorded lease, together with all supplements, 
assignments, and amendments for review. 

 
 
 
END OF SCHEDULE B 
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0: 
 

Note No. 1:  The policy of title insurance will include an arbitration provision. The Company or the 
insured may demand arbitration. Arbitrable matters may include, but are not limited to, any 
controversy or claim between the Company and the insured arising out of or relating to this policy, 
any service of the Company in connection with its issuance or the breach of a policy provision or 
other obligation. Please ask your escrow or title officer for a sample copy of the policy to be issued 
if you wish to review the arbitration provisions and any other provisions pertaining to your Title 
Insurance coverage.  

 
Note No. 2:  The policy to be issued may contain an arbitration clause. When the Amount of 
Insurance is less than the amount, if any, set forth in the arbitration clause, all arbitrable matters 
shall be arbitrated at the option of either the Company or the Insured as the exclusive remedy of the 
parties. 
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Effective Date: 5/1/2008 
Fidelity National Financial, Inc 

Privacy Statement 

Privacy Statement (05-01-08) 
 

 
Fidelity National Financial, Inc. and its subsidiaries ("FNF") respect the privacy and security of your non-public personal information ("Personal 
Information") and protecting your Personal Information is one of our top priorities. This Privacy Statement explains FNFs privacy practices, 
including how we use the Personal Information we receive from you and from other specified sources, and to whom it may be disclosed. FNF 
follows the privacy practices described in this Privacy Statement and, depending on the business performed, FNF companies may share 
information as described herein. 
 
Personal Information Collected 
We may collect Personal Information about you from the following sources: 
• Information we receive from you on applications or other forms, such as your name, address, social security number, tax identification 

number, asset information and income information; 
• Information we receive from you through our Internet websites, such as your name, address, Internet Protocol address, the website links 

you used to get to our websites, and your activity while using or reviewing our websites; 
• Information about your transactions with or services performed by us, our affiliates, or others, such as information concerning your policy, 

premiums, payment history, information about your home or other real property, information from lenders and other third parties involved in 
such transactions, account balances, and credit card information; and 

• Information we receive from consumer or other reporting agencies and publicly recorded. 
 
Disclosure of Personal Information  
We may provide your Personal Information (excluding information we receive from our consumer or other credit reporting agencies) to various 
individuals and companies, as permitted by law, without obtaining your prior authorization. Such laws do not allow consumers to restrict these 
disclosures. Disclosures may include, without limitation, the following: 
• To insurance agents, brokers, representatives, support organizations, or others to provide you with services you have requested, and to 

enable us to detect or prevent criminal activity, fraud, material misrepresentation, or nondisclosure in connections with an insurance 
transactions; 

• To third-party contractors or service providers for the purpose of determining your eligibility for an insurance benefit or payment and/or 
providing you with services you have requested; 

• To an insurance regulatory, or law enforcement or other governmental authority, in a civil action, in connection with a subpoena or a 
governmental investigation; 

• To companies that perform marketing services on our behalf or to other financial institutions with which we have had joint marketing 
agreements and/or 

• To lenders, lien holders, judgment creditors, or other parties claiming an encumbrance or an interest in title whose claim or interest must be 
determined, settled, paid or released prior to a title or escrow closing. 

 
We may also disclose your Personal Information to others when we believe, in good faith, that such disclosure is reasonably necessary to 
comply with the law or to protect the safety of our customers, employees, or property and/or to comply with a judicial proceeding, court order or 
legal process. 
 
Disclosure to Affiliated Companies - We are permitted by law to share your name, address and facts about your transaction with other FNF 
companies, such as insurance companies, agents, and other real estate service providers to provide you with services you have requested, for 
marketing or product development research, or to market products or services to you. We do not, however, disclose information we collect from 
consumer or credit reporting agencies with our affiliates or others without your consent, in conformity with applicable law, unless such disclosure 
is otherwise permitted by law. 
 
Disclosure to Nonaffiliated Third Parties - We do not disclose Personal Information about our customers or former customers to nonaffiliated 
third parties, except as outlines herein or as otherwise permitted by law. 
 
Confidentiality and Security of Personal Information  
We restrict access to Personal Information about you to those employees who need to know that information to provide products or services to 
you. We maintain physical , electronic, and procedural safeguards that comply with federal regulation to guard Personal Information. 
 
Access to Personal Information/ 
Requests for Correction, Amendment, or Deletion of Personal Information 
As required by applicable law, we will afford you the right to access your Personal Information, under certain circumstances to find out to whom 
your Personal Information has been disclosed, and request correction or deletion of your Personal Information. However, FNF's current policy is 
to maintain customers' Personal Information for no less than your state's required record retention requirements for the purpose of handling 
future coverage claims. 
 
For your protection, all requests made under this section must be in writing and must include your notarized signature to establish your identity. 
Where permitted by law we may charge a reasonable fee to cover the costs incurred in responding to such requests. Please send requests to: 

 
Chief Privacy Officer 

Fidelity National Financial, Inc. 
601 Riverside Drive 

Jacksonville, FL 32204 
 
 
Changes to this Privacy Statement 
This Privacy Statement may be amended from time to time consistent with applicable privacy laws. When we amend this Privacy Statement, we 
will post a notice of such changes on our website. The effective date of this Privacy Statement, as stated above, indicates the last time this 
Privacy Statement was revised or materially changed. 
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AMERICAN LAND TITLE ASSOCIATION  

RESIDENTIAL TITLE INSURANCE POLICY (6-1-87) EXCLUSIONS 
 
 
In addition to the Exceptions in Schedule B, you are not insured against loss, costs, 
attorneys' fees, and expenses resulting from: 
1. Governmental police power, and the existence or violation of any law or government 

regulation. This includes building and zoning ordinances and also laws and 
regulations concerning: 
 • land use 
 • improvements on the land 
 • land division 
 • environmental protection 
This exclusion does not apply to violations or the enforcement of these matters 
which appear in the public records at policy date. 
This exclusion does not limit the zoning coverage described in Items 12 and 13 of 
Covered Title Risks. 

2. The right to take the land by condemning it, unless: 
 • a notice of exercising the right appears in the public records on the Policy Date 
 • the taking happened prior to the Policy Date and is binding on you if you 

bought the land without knowledge of the taking 

3. Title Risks: 
 • that are created, allowed, or agreed to by you 
 • that are known to you, but not to us, on the Policy Date-unless they appeared in 

the public records 
 • that result in no loss to you 
 • that first affect your title after the Policy Date – this does not limit the labor and 

material lien coverage in Item 8 of Covered Title Risks 
4. Failure to pay value for your title. 
5. Lack of a right: 

 • to any land outside the area specifically described and referred to in Item 3 of 
Schedule A 

  or 
 • in streets, alleys, or waterways that touch your land 
This exclusion does not limit the access coverage in Item 5 of Covered Title Risks. 

 
 
In addition to the Exclusions, you are not insured against loss, costs, attorneys' fees, and 
the expenses resulting from: 
1. Any rights, interests, or claims of parties in possession of the land not shown by the 

public records. 
2. Any easements or liens not shown by the public records. This does not limit the lien 

coverage in Item 8 of Covered Title Risks. 

3. Any facts about the land which a correct survey would disclose and which are not 
shown by the public records. This does not limit the forced removal coverage in 
Item 12 of Covered Title Risks. 

4. Any water rights or claims or title to water in or under the land, whether or not 
shown by the public records.  

 
 

CALIFORNIA LAND TITLE ASSOCIATION STANDARD COVERAGE POLICY – 1990 
EXCLUSIONS FROM COVERAGE 

 
 
The following matters are expressly excluded from the coverage of this policy and the 
Company will not pay loss or damage, costs, attorneys' fees or expenses which arise by 
reason of: 
1. (a) Any law, ordinance or governmental regulation (including but not limited to 

building and zoning laws, ordinances, or regulations) restricting, regulating, 
prohibiting or relating (i) the occupancy, use, or enjoyment of the land; (ii) the 
character, dimensions or location of any improvement now or hereafter erected on 
the land; (iii) a separation in ownership or a change in the dimensions or area of the 
land or any parcel of which the land is or was a part; or (iv) environmental 
protection, or the effect of any violation of these laws, ordinances or governmental 
regulations, except to the extent that a notice of the enforcement thereof or a notice 
of a defect, lien or encumbrance resulting from a violation or alleged violation 
affecting the land has been recorded in the public records at Date of Policy. 
(b) Any governmental police power not excluded by (a) above, except to the extent 
that a notice of the exercise thereof or a notice of a defect, lien or encumbrance 
resulting from a violation or alleged violation affecting the land has been recorded in 
the public records at Date of Policy. 

2. Rights of eminent domain unless notice of the exercise thereof has been recorded in 
the public records at Date of Policy, but not excluding from coverage any taking 
which has occurred prior to Date of Policy which would be binding on the rights of a 
purchaser for value without knowledge. 

3. Defects, liens, encumbrances, adverse claims, or other matters: 

(a) whether or not recorded in the public records at Date of Policy, but created, 
suffered, assumed or agreed to by the insured claimant; 
(b) not known to the Company, not recorded in the public records at Date of Policy, 
but known to the insured claimant and not disclosed in writing to the Company by 
the insured claimant prior to the date the insured claimant became an insured under 
this policy; 
(c) resulting in no loss or damage to the insured claimant; 
(d) attaching or created subsequent to Date of Policy; or  
(e) resulting in loss or damage which would not have been sustained if the insured 
claimant had paid value for the insured mortgage or for the estate or interest insured 
by this policy. 

4. Unenforceability of the lien of the insured mortgage because of the inability or 
failure of the insured at Date of Policy, or the inability or failure of any subsequent 
owner of the indebtedness, to comply with the applicable doing business laws of the 
state in which the land is situated. 

5. Invalidity or unenforceability of the lien of the insured mortgage, or claim thereof, 
which arises out of the transaction evidenced by the insured mortgage and is based 
upon usury or any consumer credit protection or truth in lending law. 

6. Any claim, which arises out of the transaction vesting in the insured the estate or 
interest insured by this policy or the transaction creating the interest of the insured 
lender, by reason of the operation of federal bankruptcy, state insolvency or similar 
creditors' rights laws. 

 
SCHEDULE B, PART I 

EXCEPTIONS FROM COVERAGE 
 
This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise by reason of: 
 

PART I 
 
1. Taxes or assessments which are not shown as existing liens by the records of any 

taxing authority that levies taxes or assessments on real property or by the public 
records. Proceedings by a public agency which may result in taxes or assessments, 
or notices of such proceedings, whether or not shown by the records of such agency 
or by the public records. 

2. Any facts, rights, interests or claims which are not shown by the public records but 
which could be ascertained by an inspection of the land or which may be asserted by 
persons in possession thereof. 

3. Easements, liens or encumbrances, or claims thereof, not shown by the public 
records. 

4. Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any 
other facts which a correct survey would disclose, and which are not shown by the 
public records. 

5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts 
authorizing the issuance thereof; (c) water rights, claims or title to water, whether or 
not the matters excepted under (a), (b), or (c) are shown by the public records. 

6.  Any lien or right to a lien for services, labor or material not shown by the Public 
Records. 

 

 
 FORMERLY AMERICAN LAND TITLE ASSOCIATION LOAN POLICY (10-17-92) 

WITH A.L.T.A. ENDORSEMENT-FORM 1 COVERAGE  
EXCLUSIONS FROM COVERAGE 

 
The following matters are expressly excluded from the coverage of this policy and the 
Company will not pay loss or damage, costs, attorneys' fees or expenses which arise by 
reason of: 
1. (a) Any law, ordinance or governmental regulation (including but not limited to 

building and zoning laws, ordinances, or regulations) restricting, regulating, 
prohibiting or relating to (i) the occupancy, use, or enjoyment of the land; (ii) the 
character, dimensions or location of any improvement now or hereafter erected on 
the land; (iii) a separation in ownership or a change in the dimensions or area of the 
land or any parcel of which the land is or was a part; or (iv) environmental 
protection, or the effect of any violation of these laws, ordinances or governmental 
regulations, except to the extent that a notice of the enforcement thereof or a notice 
of a defect, lien or encumbrance resulting from a violation or alleged violation 
affecting the land has been recorded in the public records at Date of Policy. 
(b) Any governmental police power not excluded by (a) above, except to the extent 
that a notice of the exercise thereof or a notice of a defect, lien or encumbrance 
resulting from a violation or alleged violation affecting the land has been recorded in 
the public records at Date of Policy. 

2. Rights of eminent domain unless notice of the exercise thereof has been recorded in 
the public records at Date of Policy, but not excluding from coverage any taking 
which has occurred prior to Date of Policy which would be binding on the rights of a 
purchaser for value without knowledge. 

3. Defects, liens, encumbrances, adverse claims, or other matters: 
(a) created, suffered, assumed or agreed to by the insured claimant; 
(b) not known to the Company, not recorded in the public records at Date of Policy, 
but known to the insured claimant and not disclosed in writing to the Company by 
the insured claimant prior to the date the insured claimant became an insured under 
this policy; 

(c) resulting in no loss or damage to the insured claimant; 
(d) attaching or created subsequent to Date of Policy (except to the extent that this 
policy insures the priority of the lien of the insured mortgage over any statutory lien 
for services, labor or material or to the extent insurance is afforded herein as to 
assessments for street improvements under construction or completed at Date of 
Policy); or 
(e) resulting in loss or damage which would not have been sustained if the insured 
claimant had paid value for the insured mortgage. 

4. Unenforceability of the lien of the insured mortgage because of the inability or 
failure of the insured at Date of Policy, or the inability or failure of any subsequent 
owner of the indebtedness, to comply with applicable doing business laws of the 
state in which the land is situated. 

5. Invalidity or unenforceability of the lien of the insured mortgage, or claim thereof, 
which arises out of the transaction evidenced by the insured mortgage and is based 
upon usury or any consumer credit protection or truth in lending law. 

6. Any statutory lien for services, labor or materials (or the claim of priority of any 
statutory lien for services, labor or materials over the lien of the insured mortgage) 
arising from an improvement or work related to the land which is contracted for and 
commenced subsequent to Date of Policy and is not financed in whole or in part by 
proceeds of the indebtedness secured by the insured mortgage which at Date of 
Policy the insured has advanced or is obligated to advance. 

7. Any claim, which arises out of the transaction creating the interest of the mortgagee 
insured by this policy, by reason of the operation of federal bankruptcy, state 
insolvency, or similar creditors' rights laws, that is based on: 
(i) the transaction creating the interest of the insured mortgagee being deemed a 
fraudulent conveyance or fraudulent transfer; or  
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(ii) the subordination of the interest of the insured mortgagee as a result of the 
application of the doctrine of equitable subordination; or 
(iii) the transaction creating the interest of the insured mortgagee being deemed a 
preferential transfer except where the preferential transfer results from the failure: 

(a) to timely record the instrument of transfer; or  
(b) of such recordation to impart notice to a purchaser for value or a judgment 
or lien creditor. 

 
The above policy form may be issued to afford either Standard Coverage or Extended Coverage. 

In addition to the above Exclusions from Coverage, the Exceptions from Coverage in a Standard Coverage policy will also include the following Exceptions from Coverage: 
 

EXCEPTIONS FROM COVERAGE 
 
This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise by reason of: 
 
1. Taxes or assessments which are not shown as existing liens by the records of any 

taxing authority that levies taxes or assessments on real property or by the public 
records. Proceedings by a public agency which may result in taxes or assessments, 
or notices of such proceedings, whether or not shown by the records of such agency 
or by the public records. 

2. Any facts, rights, interests or claims which are not shown by the public records but 
which could be ascertained by an inspection of the land or which may be asserted by 
persons in possession thereof. 

3. Easements, liens or encumbrances, or claims thereof, not shown by the public 
records. 

4. Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any 
other facts which a correct survey would disclose, and which are not shown by the 
public records. 

5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts 
authorizing the issuance thereof; (c) water rights, claims or title to water, whether or 
not the matters excepted under (a), (b) or (c) are shown by the public records. 

6.  Any lien or right to a lien for services, labor or material not shown by the Public 
Records. 

 

 
2006 AMERICAN LAND TITLE ASSOCIATION LOAN POLICY (06-17-06) 

EXCLUSIONS FROM COVERAGE 
 
 
The following matters are expressly excluded from the coverage of this policy, and the 
Company will not pay loss or damage, costs, attorneys' fees, or expenses that arise by 
reason of: 
1. (a) Any law, ordinance, permit, or governmental regulation (including those 

relating to building and zoning) restricting, regulating, prohibiting, or relating to 
(i) the occupancy, use, or enjoyment of the Land; 
(ii) the character, dimensions, or location of any improvement erected on the 
Land; 
(iii) the subdivision of land; or 
(iv) environmental protection; 

or the effect of any violation of these laws, ordinances, or governmental regulations. 
This Exclusion 1(a) does not modify or limit the coverage provided under Covered 
Risk 5. 
(b) Any governmental police power. This Exclusion 1(b) does not modify or limit 
the coverage provided under Covered Risk 6. 

2. Rights of eminent domain. This Exclusion does not modify or limit the coverage 
provided under Covered Risk 7 or 8. 

3. Defects, liens, encumbrances, adverse claims, or other matters 
(a) created, suffered, assumed, or agreed to by the Insured Claimant; 
(b) not Known to the Company, not recorded in the Public Records at Date of 
Policy, but Known to the Insured Claimant and not disclosed in writing to the 
Company by the Insured Claimant prior to the date the Insured Claimant became an 
Insured under this policy; 

(c) resulting in no loss or damage to the Insured Claimant; 
(d) attaching or created subsequent to Date of Policy (however, this does not 
modify or limit the coverage provided under Covered Risk 11, 13, or 14); or 
(e) resulting in loss or damage that would not have been sustained if the Insured 
Claimant had paid value for the Insured Mortgage. 

4. Unenforceability of the lien of the Insured Mortgage because of the inability or 
failure of an Insured to comply with applicable doing-business laws of the state 
where the Land is situated. 

5. Invalidity or unenforceability in whole or in part of the lien of the Insured Mortgage 
that arises out of the transaction evidenced by the Insured Mortgage and is based 
upon usury or any consumer credit protection or truth-in-lending law. 

6. Any claim, by reason of the operation of federal bankruptcy, state insolvency, or 
similar creditors’ rights laws, that the transaction creating the lien of the Insured 
Mortgage, is 
(a) a fraudulent conveyance or fraudulent transfer, or 
(b) a preferential transfer for any reason not stated in Covered Risk 13(b) of this 
policy. 

7. Any lien on the Title for real estate taxes or assessments imposed by governmental 
authority and created or attaching between Date of Policy and the date of recording 
of the Insured Mortgage in the Public Records. This Exclusion does not modify or 
limit the coverage provided under Covered Risk 11(b). 

 
The above policy form may be issued to afford either Standard Coverage or Extended Coverage. 

In addition to the above Exclusions from Coverage, the Exceptions from Coverage in a Standard Coverage policy will also include the following Exceptions from Coverage: 
 

EXCEPTIONS FROM COVERAGE 
 

This policy does not insure against loss or damage (and the Company will not pay costs, attorneys’ fees or expenses) that arise by reason of: 
 
1. (a) Taxes or assessments that are not shown as existing liens by the records of any 

taxing authority that levies taxes or assessments on real property or by the Public 
Records; (b) proceedings by a public agency that may result in taxes or assessments, 
or notices of such proceedings, whether or not shown by the records of such agency 
or by the Public Records. 

2. Any facts, rights, interests, or claims that are not shown by the Public Records but 
that could be ascertained by an inspection of the Land or that may be asserted by 
persons in possession of the Land. 

3. Easements, liens or encumbrances, or claims thereof, not shown by the Public 
Records. 

4. Any encroachment, encumbrance, violation, variation, or adverse circumstance 
affecting the Title that would be disclosed by an accurate and complete land survey 
of the Land and not shown by the Public Records. 

5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts 
authorizing the issuance thereof; (c) water rights, claims or title to water, whether or 
not the matters excepted under (a), (b), or (c) are shown by the Public Records. 

6.  Any lien or right to a lien for services, labor or material not shown by the Public 
Records. 

 

 
FORMERLY AMERICAN LAND TITLE ASSOCIATION OWNER'S POLICY (10-17-92)  

EXCLUSIONS FROM COVERAGE 
 
The following matters are expressly excluded from the coverage of this policy and the 
Company will not pay loss or damage, costs, attorneys' fees or expenses which arise by 
reason of: 
1. (a) Any law, ordinance or governmental regulation (including but not limited to 

building and zoning laws, ordinances, or regulations) restricting, regulating, 
prohibiting or relating to (i) the occupancy, use, or enjoyment of the land; (ii) the 
character, dimensions or location of any improvement now or hereafter erected on 
the land; (iii) a separation in ownership or a change in the dimensions or area of the 
land or any parcel of which the land is or was a part; or (iv) environmental 
protection, or the effect of any violation of these laws, ordinances or governmental 
regulations, except to the extent that a notice of the enforcement thereof or a notice 
of a defect, lien or encumbrance resulting from a violation or alleged violation 
affecting the land has been recorded in the public records at Date of Policy. 
(b) Any governmental police power not excluded by (a) above, except to the extent 
that a notice of the exercise thereof or a notice of a defect, lien or encumbrance 
resulting from a violation or alleged violation affecting the land has been recorded in 
the public records at Date of Policy. 

2. Rights of eminent domain unless notice of the exercise thereof has been recorded in 
the public records at Date of Policy, but not excluding from coverage any taking 
which has occurred prior to Date of Policy which would be binding on the rights of a 
purchaser for value without knowledge. 

3. Defects, liens, encumbrances, adverse claims, or other matters: 
(a) created, suffered, assumed or agreed to by the insured claimant; 
(b) not known to the Company, not recorded in the public records at Date of Policy, 
but known to the insured claimant and not disclosed in writing to the Company by 
the insured claimant prior to the date the insured claimant became an insured under 
this policy; 
(c) resulting in no loss or damage to the insured claimant; 
(d) attaching or created subsequent to Date of Policy, or 
(e) resulting in loss or damage which would not have been sustained if the insured 
claimant had paid value for the estate or interest insured by this policy. 

4. Any claim, which arises out of the transaction vesting in the insured the estate or 
interest insured by this policy, by reason of the operation of federal bankruptcy, state 
insolvency, or similar creditors' rights laws, that is based on: 
(i) the transaction creating the estate or interest insured by this policy being 
deemed a fraudulent conveyance or fraudulent transfer; or 
(ii) the transaction creating the estate or interest insured by this policy being 
deemed a preferential transfer except where the preferential transfer results from the 
failure: 

(a) to timely record the instrument of transfer; or 
(b) of such recordation to impart notice to a purchaser for value or a 
judgement or lien creditor. 

 
The above policy form may be issued to afford either Standard Coverage or Extended Coverage. 

In addition to the above Exclusions from Coverage, the Exceptions from Coverage in a Standard Coverage policy will also include the following Exceptions from Coverage: 
 

EXCEPTIONS FROM COVERAGE 
 
This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise by reason of: 
 
1. Taxes or assessments which are not shown as existing liens by the records of any 

taxing authority that levies taxes or assessments on real property or by the public 
records. Proceedings by a public agency which may result in taxes or assessments, 

or notices of such proceedings, whether or not shown by the records of such agency 
or by the public records. 
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2. Any facts, rights, interests or claims which are not shown by the public records but 
which could be ascertained by an inspection of the land or which may be asserted by 
persons in possession thereof. 

3. Easements, liens or encumbrances, or claims thereof, not shown by the public 
records. 

4. Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any 
other facts which a correct survey would disclose, and which are not shown by the 
public records. 

 
5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts 

authorizing the issuance thereof; (c) water rights, claims or title to water, whether or 
not the matters excepted under (a), (b) or (c) are shown by the public records. 

6.  Any lien or right to a lien for services, labor or material not shown by the Public 
Records. 

 

 
2006 AMERICAN LAND TITLE ASSOCIATION OWNER’S POLICY (06-17-06) 

EXCLUSIONS FROM COVERAGE 
 
The following matters are expressly excluded from the coverage of this policy, and the 
Company will not pay loss or damage, costs, attorneys' fees, or expenses that arise by 
reason of: 
1. (a) Any law, ordinance, permit, or governmental regulation (including those 

relating to building and zoning) restricting, regulating, prohibiting, or relating to 
(i) the occupancy, use, or enjoyment of the Land; 
(ii) the character, dimensions, or location of any improvement erected on the 
Land; 
(iii) the subdivision of land; or 
(iv) environmental protection; 

or the effect of any violation of these laws, ordinances, or governmental regulations. 
This Exclusion 1(a) does not modify or limit the coverage provided under Covered 
Risk 5. 
(b) Any governmental police power. This Exclusion 1(b) does not modify or limit 
the coverage provided under Covered Risk 6. 

2. Rights of eminent domain. This Exclusion does not modify or limit the coverage 
provided under Covered Risk 7 or 8. 

3. Defects, liens, encumbrances, adverse claims, or other matters 
(a) created, suffered, assumed, or agreed to by the Insured Claimant; 

(b) not Known to the Company, not recorded in the Public Records at Date of 
Policy, but Known to the Insured Claimant and not disclosed in writing to the 
Company by the Insured Claimant prior to the date the Insured Claimant became an 
Insured under this policy; 
(c) resulting in no loss or damage to the Insured Claimant; 
(d) attaching or created subsequent to Date of Policy (however, this does not 
modify or limit the coverage provided under Covered Risk 9 and 10); or 
(e) resulting in loss or damage that would not have been sustained if the Insured 
Claimant had paid value for the Title. 

4.  Any claim, by reason of the operation of federal bankruptcy, state insolvency, or 
similar creditors’ rights laws, that the transaction vesting the Title as shown in 
Schedule A, is 
(a) a fraudulent conveyance or fraudulent transfer; or 
(b) a preferential transfer for any reason not stated in Covered Risk 9 of this policy. 

5. Any lien on the Title for real estate taxes or assessments imposed by governmental 
authority and created or attaching between Date of Policy and the date of recording 
of the deed or other instrument of transfer in the Public Records that vests Title as 
shown in Schedule A. 

 
The above policy form may be issued to afford either Standard Coverage or Extended Coverage. 

In addition to the above Exclusions from Coverage, the Exceptions from Coverage in a Standard Coverage policy will also include the following Exceptions from Coverage: 
 

EXCEPTIONS FROM COVERAGE 
 

This policy does not insure against loss or damage (and the Company will not pay costs, attorneys’ fees or expenses) that arise by reason of: 
 
1. (a) Taxes or assessments that are not shown as existing liens by the records of any 

taxing authority that levies taxes or assessments on real property or by the Public 
Records; (b) proceedings by a public agency that may result in taxes or assessments, 
or notices of such proceedings, whether or not shown by the records of such agency 
or by the Public Records. 

2. Any facts, rights, interests, or claims that are not shown by the Public Records but 
that could be ascertained by an inspection of the Land or that may be asserted by 
persons in possession of the Land. 

3. Easements, liens or encumbrances, or claims thereof, not shown by the Public 
Records. 

4. Any encroachment, encumbrance, violation, variation, or adverse circumstance 
affecting the Title that would be disclosed by an accurate and complete land survey 
of the Land and not shown by the Public Records. 

5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts 
authorizing the issuance thereof; (c) water rights, claims or title to water, whether or 
not the matters excepted under (a), (b), or (c) are shown by the Public Records. 

6.  Any lien or right to a lien for services, labor or material not shown by the Public 
Records. 

 

 
CLTA HOMEOWNER'S POLICY OF TITLE INSURANCE (10-22-03) 
ALTA HOMEOWNER'S POLICY OF TITLE INSURANCE (10-22-03) 

EXCLUSIONS 
 
In addition to the Exceptions in Schedule B, You are not insured against loss, costs, attorneys' fees, and expenses resulting from: 
 
1. Governmental police power, and the existence or violation of any law or government 

regulation. This includes ordinances, laws and regulations concerning: 
a. building 
b. zoning 
c. Land use 
d. improvements on Land 
e. Land division 
f. environmental protection 

This Exclusion does not apply to violations or the enforcement of these matters if notice 
of the violation or enforcement appears in the Public Records at the Policy Date. 
This Exclusion does not limit the coverage described in Covered Risk 14, 15, 16, 17 
or 24. 
2. The failure of Your existing structures, or any part of them, to be constructed in 

accordance with applicable building codes. This Exclusion does not apply to 
violations of building codes if notice of the violation appears in the Public Records 
at the Policy Date. 

3. The right to take the Land by condemning it, unless: 
a. notice of exercising the right appears in the Public Records at the Policy Date; 

or 

b. the taking happened before the Policy Date and is binding on You if You 
bought the Land without Knowing of the taking. 

4. Risks: 
a. that are created, allowed, or agreed to by You, whether or not they appear in the 

Public Records; 
b. that are Known to You at the Policy Date, but not to Us, unless they appear in 

the Public Records at the Policy Date; 
c. that result in no loss to You; or 
d. that first occur after the Policy Date – this does not limit the coverage described 

in Covered Risk 7, 8.d, 22, 23, 24 or 25. 
5. Failure to pay value for Your Title. 
6. Lack of a right: 

a. to any Land outside the area specifically described and referred to in 
paragraph 3 of Schedule A; and 

b. in streets, alleys, or waterways that touch the Land. 
This Exclusion does not limit the coverage described in Covered Risk 11 or 18. 

LIMITATIONS ON COVERED RISKS 
 

Your insurance for the following Covered Risks is limited on the Owner’s Coverage Statement as follows: 
 
• For Covered Risk 14, 15, 16 and 18, Your Deductible Amount and Our Maximum Dollar Limit of Liability shown in Schedule A. 
 
The deductible amounts and maximum dollar limits shown on Schedule A are as follows: 

 
  Your Deductible Amount  

 
Our Maximum Dollar 

Limit of Liability 
Covered Risk 14:  1.00% of Policy Amount 

or 
$ 2,500.00 
   (whichever is less) 

 $ 10,000.00 

 
Covered Risk 15: 

 
 

 
1.00% of Policy Amount 

or 
$ 5,000.00 
   (whichever is less) 

 
 

 
$ 25,000.00 

 
Covered Risk 16: 

 
 

 
1.00% of Policy Amount 

or 
$ 5,000.00 
   (whichever is less) 

 
 

 
$ 25,000.00 

 
Covered Risk 18: 

 
 

 
1.00% of Policy Amount 

or 
$ 2,500.00 
   (whichever is less) 

 
 

 
$ 5,000.00 
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CLTA HOMEOWNER'S POLICY OF TITLE INSURANCE (02-03-10) 
ALTA HOMEOWNER'S POLICY OF TITLE INSURANCE (02-03-10) 

EXCLUSIONS 
 

 
In addition to the Exceptions in Schedule B, You are not insured against loss, costs, attorneys' fees, and expenses resulting from:  
  
1.  Governmental police power, and the existence or violation of those portions of any law or government regulation concerning:  

  
a. building;  
b. zoning;  
c. land use;      
d. improvements on the Land;  
e. land division; and  
f. environmental protection.  

This Exclusion does not limit the coverage described in Covered Risk 8.a., 14, 15, 16, 18, 19, 20, 23 or 27.  

2.  The failure of Your existing structures, or any part of them, to be constructed in accordance with applicable building codes.  This Exclusion does not limit the coverage described in 
Covered Risk 14 or 15.  

3. The right to take the Land by condemning it.  This Exclusion does not limit the coverage described in Covered Risk 17.  

4.  Risks:  

a. that are created, allowed, or agreed to by You, whether or not they are recorded in the Public Records;  
b. that are Known to You at the Policy Date, but not to Us, unless they are recorded in the Public Records at the Policy Date;  
c. that result in no loss to You; or  
d. that first occur after the Policy Date - this does not limit the coverage described in Covered Risk 7, 8.e., 25, 26, 27 or 28.  

5. Failure to pay value for Your Title.    

6. Lack of a right:  

a. to any land outside the area specifically described and referred to in paragraph 3 of Schedule A; and  
b. in streets, alleys, or waterways that touch the Land.  

This Exclusion does not limit the coverage described in Covered Risk 11 or 21. 
 
7.  The transfer of the Title to You is invalid as a preferential transfer or as a fraudulent transfer or    conveyance under federal bankruptcy, state insolvency, or similar creditors’ rights laws. 
 
 

LIMITATIONS ON COVERED RISKS 
 
Your insurance for the following Covered Risks is limited on the Owner’s Coverage Statement as follows: 
 

• For Covered Risk 16, 18, 19 and 21 Your Deductible Amount and Our Maximum Dollar Limit of Liability shown in Schedule A. 
 
The deductible amounts and maximum dollar limits shown on Schedule A are as follows: 
 
Your Deductible Amount                                                                       Our Maximum Dollar Limit of Liability 
  
Covered Risk 16: 1.00% of Policy Amount Shown in Schedule A $ 10,000.00 
 or 
 $ 2,500.00 

(whichever is less) 
  
Covered Risk 18: 1.00% of Policy Amount Shown in Schedule A $ 25,000.00 
 or 
 $ 5,000.00 

(whichever is less) 
  
Covered Risk 19: 1.00% of Policy Amount Shown in Schedule A $ 25,000.00 
 or 
 $ 5,000.00 

(whichever is less)  
  
Covered Risk 21: 1.00% of Policy Amount Shown in Schedule A $ 5,000.00 
 or 
 $ 2,500.00 

(whichever is less)  
 

 
 

ALTA EXPANDED COVERAGE RESIDENTIAL LOAN POLICY (10/13/01) 
EXCLUSIONS FROM COVERAGE 

 
 
The following matters are expressly excluded from the coverage of this policy and the 
Company will not pay loss or damage, costs, attorneys’ fees or expenses which arise by 
reason of: 
1. (a) Any law, ordinance or governmental regulation (including but not limited to 

zoning laws, ordinances, or regulations) restricting, regulating, prohibiting or 
relating to (i) the occupancy, use, or enjoyment of the Land; (ii) the character, 
dimensions or location of any improvements now or hereafter erected on the Land; 
(iii) a separation in ownership or a change in the dimensions or areas of the Land or 
any parcel of which the Land is or was a part; or (iv) environmental protection, or 
the effect of any violation of these laws, ordinances or governmental regulations, 
except to the extent that a notice of the enforcement thereof or a notice of a defect, 
lien or encumbrance resulting from a violation or alleged violation affecting the 
Land has been recorded in the Public Records at Date of Policy. This exclusion does 
not limit the coverage provided under Covered Risks 12, 13, 14, and 16 of this 
policy. 
(b) Any governmental police power not excluded by (a) above, except to the extent 
that a notice of the exercise thereof or a notice of a defect, lien or encumbrance 
resulting from a violation or alleged violation affecting the Land has been recorded 
in the Public Records at Date of Policy. This exclusion does not limit the coverage 
provided under Covered Risks 12, 13, 14, and 16 of this policy. 

2. Rights of eminent domain unless notice of the exercise thereof has been recorded in 
the Public Records at Date of Policy, but not excluding from coverage any taking 
which has occurred prior to Date of Policy which would be binding on the rights of a 
purchaser for value without Knowledge. 

3. Defects, liens, encumbrances, adverse claims or other matters: 
(a) created, suffered, assumed or agreed to by the Insured Claimant; 
(b) not Known to the Company, not recorded in the Public Records at Date of 
Policy, but Known to the Insured Claimant and not disclosed in writing to the 
Company by the Insured Claimant prior to the date the Insured Claimant became an 
Insured under this policy; 
(c) resulting in no loss damage to the Insured Claimant; 
(d) attaching or created subsequent to Date of Policy (this paragraph does not limit 
the coverage provided under Covered Risks 8, 16, 18, 19, 20, 21, 22, 23, 24, 25 and 
26); or 
(e) resulting in loss or damage which would not have been sustained if the Insured 
Claimant had paid value for the Insured Mortgage. 

4. Unenforceability of the lien of the Insured Mortgage because of the inability or 
failure of the Insured at Date of Policy, or the inability or failure of any subsequent 
owner of the indebtedness, to comply with applicable doing business laws of the 
state in which the Land is situated. 
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5. Invalidity or unenforceability of the lien of the Insured Mortgage, or claim thereof, 
which arises out of the transaction evidenced by the Insured Mortgage and is based 
upon usury, except as provided in Covered Risk 27, or any consumer credit 
protection or truth in lending law. 

6. Real property taxes or assessments of any governmental authority which become a 
lien on the Land subsequent to Date of Policy. This exclusion does not limit the 
coverage provided under Covered Risks 7, 8(e) and 26. 

7. Any claim of invalidity, unenforceability or lack of priority of the lien of the Insured 
Mortgage as to advances or modifications made after the Insured has Knowledge 
that the vestee shown in Schedule A is no longer the owner of the estate or interest 
covered by this policy. This exclusion does not limit the coverage provided in 
Covered Risk 8. 

8. Lack of priority of the lien of the Insured Mortgage as to each and every advance 
made after Date of Policy, and all interest charged thereon, over liens, encumbrances 
and other matters affecting the title, the existence of which are Known to the 
Insured at: 
(a) The time of the advance; or 
(b) The time a modification is made to the terms of the Insured Mortgage which 
changes the rate of interest charged, if the rate of interest is greater as a result of the 
modification than it would have been before the modification. This exclusion does 
not limit the coverage provided in Covered Risk 8. 

9. The failure of the residential structure, or any portion thereof to have been 
constructed before, on or after Date of Policy in accordance with applicable building 
codes. This exclusion does not apply to violations of building codes if notice of the 
violation appears in the Public Records at Date of Policy. 

 
 

ALTA EXPANDED COVERAGE RESIDENTIAL LOAN POLICY (07/26/10) 
 

EXCLUSIONS FROM COVERAGE  
  
The following matters are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs, attorneys’ fees or expenses which arise by reason of:  
  
1. (a) Any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) restricting, regulating, prohibiting, or relating to  

(i) the occupancy, use, or enjoyment of the Land;    

(ii) the character, dimensions, or location of any improvement erected on the Land;    

(iii) the subdivision of land; or    

(iv) environmental protection;     

or the effect of any violation of these laws, ordinances, or governmental regulations.  This Exclusion 1(a) does not modify or limit the coverage provided under Covered Risk 5, 6, 
13(c), 13(d), 14 or 16.    

(b) Any governmental police power.  This Exclusion 1(b) does not modify or limit the coverage provided under Covered Risk 5, 6, 13(c), 13(d), 14 or 16. 

2. Rights of eminent domain. This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8.   

3. Defects, liens, encumbrances, adverse claims, or other matters  

(a) created, suffered, assumed, or agreed to by the Insured Claimant;    

(b) not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not disclosed in writing to the Company by the Insured 
Claimant prior to the date the Insured Claimant became an Insured under this policy;    

(c) resulting in no loss or damage to the Insured Claimant;    

(d) attaching or created subsequent to Date of Policy (however, this does not modify or limit the coverage provided under Covered Risk 11, 16, 17, 18, 19, 20, 21, 22, 23, 24, 27 or 
28); or    

(e) resulting in loss or damage that would not have been sustained if the Insured Claimant had paid value for the Insured Mortgage.    

4. Unenforceability of the lien of the Insured Mortgage because of the inability or failure of an Insured to comply with applicable doing-business laws of the state where the Land is 
situated.   

5. Invalidity or unenforceability in whole or in part of the lien of the Insured Mortgage that arises out of the transaction evidenced by the Insured Mortgage and is based upon usury, or any 
consumer credit protection or truth-in-lending law.  This Exclusion does not modify or limit the coverage provided in Covered Risk 26.    

6. Any claim of invalidity, unenforceability or lack of priority of the lien of the Insured Mortgage as to Advances or modifications made after the Insured has Knowledge that the vestee 
shown in Schedule A is no longer the owner of the estate or interest covered by this policy. This Exclusion does not modify or limit the coverage provided in Covered Risk 11.  

7. Any lien on the Title for real estate taxes or assessments imposed by governmental authority and created or attaching subsequent to Date of Policy. This Exclusion does not modify or 
limit the coverage provided in Covered Risk 11(b) or 25.  

8.  The failure of the residential structure, or any portion of it, to have been constructed before, on or after Date of Policy in accordance with applicable building codes.  This Exclusion does 
not modify or limit the coverage provided in Covered Risk 5 or 6. 

9. Any claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors’ rights laws, that the transaction creating the lien of the Insured Mortgage, is 

(a) a fraudulent conveyance or fraudulent transfer, or 

(b) a preferential transfer for any reason not stated in Covered Risk 27(b) of this policy. 
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NOTICE 
 
You may be entitled to receive a $20.00 discount on escrow services if you purchased, sold or refinanced 
residential property in California between May 19, 1995 and November 1, 2002. If you had more than one 
qualifying transaction, you may be entitled to multiple discounts. 
 
If your previous transaction involved the same property that is the subject of your current transaction, you 
do not have to do anything; the Company will provide the discount, provided you are paying for escrow 
or title services in this transaction. 
 
If your previous transaction involved property different from the property that is subject of your current 
transaction, you must - prior to the close of the current transaction - inform the Company of the earlier 
transaction, provide the address of the property involved in the previous transaction, and the date or 
approximate date that the escrow closed to be eligible for the discount. 
 
Unless you inform the Company of the prior transaction on property that is not the subject of this 
transaction, the Company has no obligation to conduct an investigation to determine if you qualify for a 
discount. If you provide the Company information concerning a prior transaction, the Company is 
required to determine if you qualify for a discount which is subject to other terms and conditions. 
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Notice of Available Discounts 
 

Pursuant to Section 2355.3 in Title 10 of the California Code of Regulations Fidelity National Financial, Inc. and 
its subsidiaries (“FNF”) must deliver a notice of each discount available under our current rate filing along with 
the delivery of escrow instructions, a preliminary report or commitment. Please be aware that the provision of 
this notice does not constitute a waiver of the consumer’s right to be charged the filed rate. As such, your 
transaction may not qualify for the below discounts.  
 
You are encouraged to discuss the applicability of one or more of the below discounts with a Company 
representative. These discounts are generally described below; consult the rate manual for a full description of 
the terms, conditions and requirements for such discount. These discounts only apply to transactions involving 
services rendered by the FNF Family of Companies.  This notice only applies to transactions involving property 
improved with a one-to-four family residential dwelling.   
 
Not all discounts are offered by every FNF Company.  The discount will only be applicable to the FNF Company 
as indicated by the named discount. 
 
FNF Underwritten Title Companies FNF Underwriters 
CTC – Chicago Title Company CTIC – Chicago Title Insurance Co. 
 
 
Available Discounts 
 
CREDIT FOR PRELIMINARY TITLE REPORTS AND/OR COMMITMENTS ON 
SUBSEQUENT POLICIES  
Where no major change in the title has occurred since the issuance of the original report or commitment, the 
order may be reopened within 12 - 36 months and all or a portion of the charge previously paid for the report 
or commitment may be credited on a subsequent policy charge within the following time period from the date of 
the report. 
 
FEE REDUCTION SETTLEMENT PROGRAM  
Eligible customers shall receive a $20.00 reduction in their title and/or escrow fees charged by the Company for 
each eligible transaction in accordance with the terms of the Final Judgments entered in The People of the State 
of California. 
 
DISASTER LOANS  
The charge for a Lender's Policy (Standard or Extended coverage) covering the financing or refinancing by an 
owner of record, within 24 months of the date of a declaration of a disaster area by the government of the 
United States or the State of California on any land located in said area, which was partially or totally destroyed 
in the disaster, will be 50% of the appropriate title insurance rate. 
 
CHURCHES OR CHARITABLE NON-PROFIT ORGANIZATIONS  
On properties used as a church or for charitable purposes within the scope of the normal activities of such 
entities, provided said charge is normally the church’s obligation the charge for an owner’s policy shall be 50% 
to 70% of the appropriate title insurance rate, depending on the type of coverage selected.  The charge for a 
lender’s policy shall be 32% to 50% of the appropriate title insurance rate, depending on the type of coverage 
selected. 
 
SHORT TERM RATE  
The Short Term Rate is a reduction of the charges shown in the Insurance Tables which is allowable only when 
the current order is placed within 60 months from the date of issuance of a prior CLTA or ALTA Form of Policy of 
any qualified title insurer and provided further that the grantor, borrower, lender, lessor or assignor is insured 
by or under the terms of a prior policy, or is the vested owner of the interest insured by said policy. The short 
term rate is 64% to 92% of the appropriate title insurance rate depending on the type of coverage selected. 
 
EMPLOYEE RATE  
No charge shall be made to employees (including employees on approved retirement) of the Company or its 
underwritten, subsidiary or affiliated title companies for policies or escrow services in connection with financing, 
refinancing, sale or purchase of the employees' bona fide home property. Waiver of such charges is authorized 
only in connection with those costs which the employee would be obligated to pay, by established custom, as a 
party to the transaction. 
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SUPPLEMENTAL REPORT 

 
 
September 23, 2013 
 
 
Attn:  Greg Wade 
Company: City of Imperial Beach  
Address: 825 Imperial Beach Blvd. 
 Imperial Beach, CA 91932 
 
 
Your No.: 735, 759, 761-775 & 827 Palm Avenue, Imperial Beach, CA 
 
Order No.: 12201261-996-U50 
 
Date as of:  September 5, 2013 
 
The above numbered report (including any supplements or amendments thereto) is hereby modified 
and/or supplemented to reflect the following additional items: 
 
Exception No. 19 of said preliminary report is hereby deleted in its entirety. 
 
 
Sincerely,  
 

Ken Cyr 
 
Tom Votel / Ken Cyr 
Senior Title Officers 
Builders Services Division 
Direct: (619) 521-3553 & (619) 521-3555 
Fax: (619) 521-3608 
 
Email:  votelt@ctt.com  & ken.cyr@ctt.com   
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OPTION AGREEMENT AND JOINT ESCROW INSTRUCTIONS 
FOR PURCHASE OF “PROPERTY 2” 

 
 
To: ___________________________   Escrow No.:  ________ 
 ___________________________   (“Escrow”) 
 (“Escrow Holder” and “Title Company”) 
 ___________________________ 
 ___________, California ______ 
 Attn.:  ___________, Escrow Officer 
 Telephone: (____) _____-_______ 
 Facsimile:  (____) _____-_______ 

  This Option Agreement and Joint Escrow Instructions (“Option Agreement”), dated for 
reference purposes ________________________, 20__, is made by and between SUDBERRY-
PALM AVENUE, LLC, a California limited liability company (“Purchaser”), and IMPERIAL 
BEACH REDEVELOPMENT AGENCY SUCCESSOR AGENCY (“Successor Agency” or 
“Optionee”), each a “Party” and collectively, the “Parties” to this Option Agreement. 

R E C I T A L S 

  A.  This Option Agreement is entered into pursuant to that certain Purchase and Sale 
Agreement dated as of ________________________, 201___, (“Purchase Agreement”).  The 
Purchase Agreement provides for the redevelopment of certain real property described in the 
Purchase Agreement as the “Site” with commercial and retail buildings, landscaping, parking 
and related improvements (“Project”), as more specifically described in the Purchase Agreement. 
The term “Purchase Agreement” as used herein shall mean, refer to and include the Purchase 
Agreement, as well as any riders, exhibits, addenda, implementation agreements, amendments 
and attachments thereto (which are hereby incorporated herein by this reference) or other 
documents expressly incorporated by reference in the Purchase Agreement. Any capitalized term 
not otherwise defined herein shall have the meaning ascribed to such term in the Purchase 
Agreement. 

 B. In accordance with the Purchase Agreement, the Successor Agency has conveyed 
to Purchaser title to Site, consisting of two properties, described in the Purchase Agreement and 
referred to as “Property 1” and “Property 2”.   The legal description of “Property 2” is set forth in 
the Legal Description attached to this Option Agreement as Exhibit “A” and incorporated herein 
by this reference. 

C. Subject to the terms and conditions of this Option Agreement, and in accordance 
with the Purchase Agreement, the Successor Agency desires to acquire an option to purchase fee 
title in Property 2 from Purchaser and Purchaser desires to grant to Successor Agency an option 
to purchase fee title in Property 2 from Purchaser. 
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NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the Parties agree as follows: 

TERMS AND CONDITIONS 

  1. Grant and Basic Terms of Option.  

1.1 Subject to the terms and conditions of this Option Agreement, Successor 
Agency shall have the option (“Option”) to purchase fee title to Property 2 more particularly 
described on Exhibit “A,” attached hereto and incorporated herein by this reference, together 
with all of Purchaser’s right, title and interest in and to all Improvements, easements, 
appurtenances, and other intangible property of Purchaser to said land (collectively herein, 
“Property 2”).  

1.2 The Option shall commence upon the Close of Escrow (as defined in the 
Purchase Agreement) conveying title to the Site to Purchaser, and end at 5:00 p.m. 
on_________________, 201_____ (i.e., the date that is 48 months after the Close of Escrow (as 
defined in the Purchase Agreement) conveying title to the Site to Purchaser), unless such date is 
not a Business Day, in which case the Option shall expire at 5:00 p.m. on the next succeeding 
Business Day, subject to a day-for-day extension for any extension of the Phase 2 Closing Date 
in accordance with the Purchase Agreement including due to Force Majeure delay as provided 
in Section 602 of the Purchase Agreement (the “Option Term”) (for example purposes only, if 
the Phase 2 Closing Date is extended by 6 months to 48 months after the Effective Date, then 
the Option Term would likewise be extended by 6 months to the date that is 54 months after the 
Close of Escrow (as defined in the Purchase Agreement) conveying title to the Site to 
Purchaser).   

1.3 The exercise of the Option shall be subject to the Conditions Precedent to 
Right of Option, below.   

1.4 The consideration for the Option shall be the sum of ONE DOLLAR AND 
NO CENTS ($1.00) (“Option Price”) as and for the full and complete option purchase price for 
Property 2.   

1.5 The Option shall be exercised in accordance with the procedures set forth 
in this Option Agreement, a memorandum of which has been recorded in the official records on 
_______________, 201_, as Instrument No. _______________of the County Recorder of the 
County of San Diego, California (which date and instrument number shall be inserted following 
the recordation of such Memorandum). 
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 2. Exercise of  Option 

2.1  Notice of Exercise. Upon the occurrence of either event described in 
Section 2.2 of this Option Agreement, below, not later than the expiration of the Option Term 
described in Section 1.2 of this Option Agreement, above, Successor Agency shall have the right 
to exercise the Option, by delivering written notice (the “Option Notice”) to Purchaser, or its 
successor or assignee, and to any Permitted Lender whose security instrument encumbers any of 
Property 1,  stating that Successor Agency elects to purchase Property 2 upon the terms and 
conditions set forth in this Option Agreement. For purposes of this Option Agreement, if 
Successor Agency delivers such Option Notice, Successor Agency may be referred to as the 
“Optionee”.  The Successor Agency Executive Director is hereby authorized to exercise the 
Option on behalf of the Successor Agency without any further approval by the Successor Agency 
Board. 

    2.2 Conditions Precedent to Right of Option. The right to exercise the Option 
shall be conditioned upon the occurrence of either of the following events: 

  (i) A default by Purchaser under the terms of the Purchase Agreement 
that is not cured within the time provided in the Purchase Agreement, if any, including, but not 
limited to, any of the events of default described in Sections 510.b. or 510.c. of the Purchase 
Agreement, at any time after Purchaser takes title to the Site under the Purchase Agreement but 
before the occurrence of the “Phase 2 Closing” (as defined in the Purchase Agreement); and 

(ii)  The failure of the “Phase 2 Closing” (as defined in the Purchase 
Agreement) to occur by the Phase 2 Closing Date (as defined in the Purchase Agreement), 
subject to any extensions of the Phase 2 Closing Date in accordance with the terms of the 
Purchase Agreement, and subject to Force Majeure delay as provided in Section 602 of the 
Purchase Agreement. 

2.3 Termination of Option. This Option Agreement shall terminate and be of 
no further force or effect upon the final day of the Option Term or upon the earlier occurrence of 
the Phase 2 Closing.  Unless the Option has been exercised, upon the final day of the Option 
Term or upon the earlier occurrence of the Phase 2 Closing, Successor Agency shall execute and 
deposit into escrow for recording the Instrument Terminating Option substantially in the form 
attached to this Option Agreement as Exhibit “D” which is incorporated herein by this reference. 

 2.4  Opening of Escrow.  Subject to Sections 2.1 and 2.2, above, the Optionee 
shall deliver to Escrow Holder a fully-executed copy of this Option Agreement within five (5) 
business days after the Option Notice Date (as defined below).  As used in this Option 
Agreement, the term “Option Notice Date” shall mean the date on which Optionee shall have 
delivered the Option Notice to Purchaser, or its successor or assignee, and to any Permitted 
Lender whose security instrument encumbers any of Property 1, in accordance with this Option 
Agreement. When the fully-executed copy of this Option Agreement is delivered to Escrow 
Holder, as provided above, Escrow shall be deemed opened (“Opening of Escrow”).  Escrow 
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Holder shall immediately notify Successor Agency and Purchaser, in writing, of the date of 
Opening of Escrow.   

  3. Condition of Property.  

3.1. Physical Conditions. The Parties to this Option Agreement acknowledge that 
during the Option Term Purchaser shall, in accordance with all of the terms and conditions of the 
Purchase Agreement, have the right and intends to construct and install Horizontal 
Improvements on the Site, consisting of public improvements and utilities required to be 
constructed or installed on or in connection with the anticipated development of the Site, as well 
as to conduct construction activities consistent with site preparation and preparation of building 
pads in anticipation of construction of Vertical Improvements, as provided in the Scope of 
Development, Approved Plans and Entitlements for the Project, not including the Vertical 
Improvement (the “Approved Work”). At all times during the Option Term, Purchaser shall 
maintain Property 2 or cause Property 2 to be maintained in a safe, neat and orderly condition 
and in accordance with industry health and safety standards for construction sites (the “Required 
Site Conditions”). At any time after delivery of an Option Notice, Optionee, without cost or 
expense to Purchaser, shall have the right to perform such investigation of the physical condition 
of Property 2 and the Improvements, as Optionee shall deem necessary. Upon notice from the 
Optionee, Purchaser shall promptly, without cost to the Optionee, take such actions as may be 
necessary to restore Property 2 to the Required Site Conditions, to the reasonable satisfaction of 
the Optionee.   Any and all costs, fees and expenses to restore Property 2 to the Required Site 
Conditions to the reasonable satisfaction of the Optionee shall be the responsibility of Purchaser 
and shall be paid by Purchaser prior to conveyance of Property 2 to the Optionee pursuant to this 
Option Agreement.   

3.2 Environmental Conditions. Reference is hereby made to that certain 
Environmental Indemnity dated ________________, 201_____, in the form attached to the 
Purchase Agreement as Attachment No. 10 (the “Environmental Indemnity”), which was 
executed by Purchaser for the benefit of City of Imperial Beach (“City”) and Successor Agency. 
Purchaser shall comply with the Environmental Indemnity, and indemnify, defend and hold 
harmless City and Successor Agency, and their respective elected officials, members, officers, 
agents, employees, contractors and consultants, in accordance with the Environmental 
Indemnity.  

3.3  Condition of Title.  Unless and until this Option Agreement is 
terminated or expires as provided in Section 2.3 above, Purchaser shall have no right to 
encumber Property 2 with any deed of trust, mortgage, easement, lease, or other encumbrance 
against title to Property 2 or record any instrument against title to Property 2.  At any time after 
delivery of an Option Notice, the Optionee shall have the right to obtain a Title Policy (either 
CLTA or ALTA, at Optionee’s option, including any endorsements and other coverage 
reasonably requested by Optionee), in the liability amount of the fair market value of the 
Property 2, as reasonably estimated by Optionee, at the sole cost of Purchaser, insuring that fee 
simple merchantable title to Property 2 will vest in the Optionee upon the Closing Date 
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(described below), free and clear of all recorded and unrecorded possessory interests, liens, 
encumbrances, mortgages, deeds of trust, assessments, easements, leases and taxes, including, 
without limitation, any deed of trust securing a Permitted Deed of Trust, except those approved 
in writing by the Optionee; provided, however, easements or licenses necessary to facilitate the 
development of the Site in accordance with the Purchase Agreement may not be disapproved and 
Optionee shall not unreasonably withhold its approval of any other non-monetary matters 
affecting title.   Any and all costs, fees and expenses to remove or satisfy any such possessory 
interests, liens, encumbrances, mortgages, deeds of trust, assessments, easements, leases and 
taxes shall be the responsibility of Purchaser and shall be paid by Purchaser prior to conveyance 
of Property 2 to the Optionee pursuant to this Option Agreement.     

4. Closing of Escrow. 

   4.1 Closing Date.   

     4.1.1 Escrow shall close on or before 5:00 p.m. on the sixtieth (60th) day 
after the Option Notice Date (the “Closing Date”). So long as the Option Notice is duly and 
properly delivered prior to the expiration of the Option Term, the Closing Date may occur either 
before or after the expiration of the Option Term.   

    4.1.2 The terms “Close of Escrow” and/or “Closing” are used in this 
Option Agreement to mean the time and date (which shall be as provided in Section 4.1.1) on 
which the Grant Deed (as defined in Section 4.3.1) is filed for recording by Escrow Holder in the 
Office of the San Diego County Recorder. 

   4.2 Deposits to be Made by Successor Agency.  At or before 5:00 p.m. on the 
last business day immediately before the Close of Escrow, Optionee shall deliver to Escrow 
Holder: 

    4.2.1 Immediately available funds in a total amount equal to the Option 
Price and any other sums payable by Optionee hereunder. 

  4.2.2 Any additional funds and/or instruments, properly executed and 
acknowledged by Optionee, as appropriate, as may be necessary to comply with this Option 
Agreement. 

     4.3 Deposits to be Made by Purchaser.  At or before 5:00 p.m. on the last 
business day immediately before the Close of Escrow, Purchaser shall deliver to Escrow Holder: 

          4.3.1 A grant deed conveying fee title to the Property, properly executed 
and acknowledged by Purchaser in the form attached to this Option Agreement as Exhibit “B”; 

4.3.2 A Certification of Non-Foreign Status certifying, pursuant to 
Internal Revenue Code Section 1445, that Purchaser is not a foreign corporation, foreign 
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partnership, foreign trust or foreign estate (as those terms are defined in the Internal Revenue 
Code and Income Tax Regulations), along with California Form 593-C. 

     4.3.3 Any additional instruments, signed and properly acknowledged by 
Purchaser if appropriate, as may be necessary to Close Escrow and comply with this Option 
Agreement. 

   4.3.4 Any additional funds as may be necessary to comply with this 
Option Agreement. 

  4.4 Possession.  Exclusive possession of Property 2 shall be given to the 
Optionee at the Close of Escrow. 

5. Title Policy. 

    5.1 At Close of Escrow, Title Company shall issue to Optionee the title policy 
described in Section 3.3 above (the “Title Policy”), with liability in the amount of the fair market 
value of Property 2 (as determined by the Successor Agency Executive Director) and insuring 
fee title is vested in the Optionee in accordance with this Option Agreement. 

6. Specific Performance.  If Purchaser defaults hereunder, the Successor Agency, at 
its option, may commence an action for specific performance of the terms of this Option 
Agreement pertaining to such default. 

  7. Successor Agency’s Representations and Warranties.  Successor Agency hereby 
represents and warrants to Purchaser as follows, which representations and warranties are true in 
all material respects as of the date hereof and such representations and warranties shall be true on 
the Close of Escrow: 

   7.1 Authority.  Successor Agency has the legal power, right and authority to 
enter into this Option Agreement and to consummate the transactions contemplated hereby.  The 
individual executing this Option Agreement on behalf of Successor Agency has the legal power, 
right and actual authority to bind the Successor Agency to the terms and conditions of this 
Option Agreement. 

   7.2 Requisite Action.  As of the date hereof, all requisite action has been taken 
by the Successor Agency in connection with the entering into of this Option Agreement and the 
consummation of the transactions contemplated hereby. 

7.3 Validity.  This Option Agreement and all documents required hereby to be 
executed by the Successor Agency are and shall be valid, legally binding obligations of and 
enforceable against the Successor Agency in accordance with their terms, subject to principles of 
equity and laws affecting creditors’ rights generally. 
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8. Purchaser’s Representations and Warranties.  Purchaser hereby agrees and 
represents and warrants to Successor Agency as follows, which representations and warranties 
are true in all respects as of the date hereof and shall be true on the Close of Escrow: 

    8.1 Authority.  Purchaser has the legal power, right and authority to own 
property and to enter into this Option Agreement and the documents referenced herein, and to 
consummate the transactions contemplated hereby.  The individuals executing this Option 
Agreement and the documents referenced herein on behalf of Purchaser have the legal power, 
right and actual authority to bind Purchaser to the terms and conditions hereof and thereof. 

   8.2 Requisite Action.  As of the date hereof, all requisite action (corporate, 
partnership or otherwise) has been taken by Purchaser in connection with the entering into of this 
Option Agreement and the documents referenced herein, and the consummation of the 
transactions contemplated hereby.  

   8.3 Validity.  This Option Agreement and all documents required hereby to be 
executed by Purchaser are and shall be valid, legally binding obligations of and enforceable 
against Purchaser in accordance with their terms, subject to principles of equity and laws 
affecting creditors’ rights generally. 

9. Brokerage Commissions.  Purchaser hereby represents and warrants to Successor 
Agency that Purchaser has made no statement or representation to, nor entered into any 
agreement with, any broker, salesman or finder in connection with the transactions contemplated 
by this Option Agreement.  Successor Agency hereby represents and warrants to Purchaser that 
Successor Agency has made no statement or representation to, nor entered into any agreement 
with, any broker, salesman or finder in connection with the transactions contemplated by this 
Option Agreement. Each Party agrees to indemnify, defend, protect and hold the other harmless 
from and against any claim, loss, damage, cost or liability for any broker’s commission or 
salesman’s or finder’s fee asserted as a result of its own act or omission in connection with this 
transaction.   

  10. General Provisions. 

   10.1 Assignment.  This Option Agreement and the obligations of the Purchaser 
hereunder shall be binding upon Purchaser and its successors and assignees as to Property 2, and 
shall inure to the benefit of Successor Agency and its representatives, successors and assigns, 
whether such succession or assignment is voluntary, involuntary, by force of law or otherwise.  
Successor Agency shall have the right to assign this Option Agreement or any interest or right 
under this Option Agreement or under the Escrow or to appoint a nominee to act as Optionee 
under this Option Agreement. Successor Agency shall have the right to assign this Option 
Agreement and its rights, duties and obligations hereunder in its sole and absolute discretion so 
long as the assignee shall be bound by the terms and conditions of this Agreement. 
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   10.2 Attorneys’ Fees.  In any action between the Parties arising out of this 
Option Agreement or the Escrow, or in connection with Property 2, the prevailing party in the 
action shall be entitled, in addition to damages, injunctive relief or other relief, to its reasonable 
costs and expenses, including, without limitation, costs and reasonable attorneys’ fees fixed by 
the court. 

   10.3 Approval and Notices.  Any notice, demand, approval, consent or other 
communication required or desired to be given under this Option Agreement in writing may be 
given by personal service, fax (with a hard copy to follow immediately), recognized overnight air 
courier or by certified mail and shall be directed to the party involved at the address indicated 
below: 

 
If to Purchaser: Sudberry-Palm LLC 

c/o Sudberry Properties 
5465 Morehouse Drive, Suite 260 
San Diego, CA 92121 
Attn: Estean H. Lenyoun 
Tel: (858) 546-3000 
Fax: (858) 546-3009  
 

With a copy to: gis@smcdslaw.com 
 
If to Successor Agency: Imperial Beach Redevelopment Agency Successor Agency 

825 Imperial Beach Boulevard  
Imperial Beach, CA 91932 
Attn: City Manager 
Tel: 619-423-0314 
Fax: 619-628-1395 

 
With a copy to: McDougal, Love, Eckis, Boehmer & Foley 
   8100 La Mesa Boulevard, Suite 200 
   La Mesa, CA 91942 
   Attn: Jennifer Lyon 

Tel: 619-440-4444 
   Fax: 619-440-4907 
 
With a copy to: Kane, Ballmer & Berkman 

515 S. Figueroa Street, Suite 1850 
Los Angeles, California 90071 
Attn: Kendall D. Berkey 
Tel: 213-617-0480 
Fax: 213-625-0931 

Attachment No. 12



 
9th and Palm - Option v3 
9-30-13  Page 9 of 12 

 

 

Any notice, demand, approval, consent or other communication given:  (a) personally shall be 
deemed to have been given upon receipt, (b) by recognized overnight air courier, freight prepaid, 
shall be deemed to have been given on the next business day, (c) by certified mail shall be 
deemed to have been given on the third business day after it was deposited in the U.S. mail, 
certified and postage prepaid.  Notices shall be deemed to have been validly given if given by 
either Successor Agency’s or Purchaser’s respective counsel in the manner set forth above.  In 
any case, in order for such notice, demand, approval, consent or other communication to be 
given, the same shall be addressed to the party to be served at said address or at such other 
address of which that party may have given notice under the provisions of this Section. 

     10.4 General Escrow Provisions.  Purchaser and Successor Agency agree that 
this Option Agreement shall also constitute instructions to Escrow Holder.  In addition, the 
parties agree to execute and deliver to Escrow Holder, such reasonable and customary escrow 
instructions in the usual form of Escrow Holder for the purpose of consummating the transaction 
contemplated by this Option Agreement; provided, however, that any standard extension 
provisions in such escrow instructions shall not apply, and in the event of any conflict or 
inconsistency between the provisions of such escrow instructions and the provisions of this 
Option Agreement, the provisions of this Option Agreement shall control.  Escrow Holder shall 
perform all customary functions of an escrow holder to consummate this transaction, including, 
among other duties, calculation of the prorations and closing costs required by this Option 
Agreement, as well as serving as depository for all funds, instruments and documents needed for 
the Close of Escrow.  If the requirements relating to the duties or obligations of Escrow Holder 
are unacceptable to Escrow Holder, or if Escrow Holder requires additional instructions, the 
parties agree to make any deletions, substitutions and additions, as counsel for Successor Agency 
and Purchaser shall mutually approve, and which do not materially alter the terms of this Option 
Agreement.  Any supplemental instructions shall be signed only as an accommodation to Escrow 
Holder and shall not be deemed to modify or amend the rights of Successor Agency or 
Purchaser, as between Successor Agency and Purchaser, unless those signed supplemental 
instructions expressly so provide. 

    10.5 Prorations; Refundable Deposits.  Property taxes and assessments on the 
Property, and any rents, utilities and maintenance and other income and operating expenses for 
the Property, shall be paid by/to Purchaser as of Close of Escrow, based on the most current 
statements and information available to Escrow Holder.  Purchaser shall be responsible for the 
lien of supplemental taxes, if any, assessed pursuant to the provisions of Chapter 3.5 
(commencing with Section 75) of the Revenue and Taxation Code of the State of California for 
acts or events occurring on or before Close of Escrow.   

    10.6 Payment of Costs.  Purchaser shall pay all closing costs, including without 
limitation, escrow fees, recording fees, title premiums.   

   10.7 Escrow Holder Authorized to Complete Documents.  If necessary, Escrow 
Holder is authorized to insert the date Escrow closes as the date of documents conveying 
interests therein. 
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    10.8 Recordation of Documents.  Upon Close of Escrow, Escrow Holder shall 
cause the Grant Deed, and any other recordable instruments to be filed for recordation in the 
Office of the San Diego County Recorder.  Escrow Holder shall supply Purchaser and Successor 
Agency with conformed copies of documents submitted for recording. 

   10.9 Delivery of Documents and Funds. Upon Close of Escrow, Escrow Holder 
shall deliver to Purchaser and to Successor Agency all documents and funds to which each is 
entitled and for whose benefit those documents and funds were delivered to Escrow Holder. 

   10.10 Performance by Escrow Holder.  Escrow Holder is to be concerned only 
with those Sections under this Option Agreement where Escrow Holder is given instructions to 
perform certain acts or with those Sections where escrow holders generally and reasonably 
would be expected to act. 

   10.11 Damage or Destruction; Condemnation.  In the event any of Property 2 is 
damaged or destroyed by any casualty or by a partial taking or condemnation under the 
provisions of applicable eminent domain law after the date hereof but prior to the Closing Date, 
Purchaser’s obligations to repair or replace any such damage or destruction shall be in 
accordance with the Purchase Agreement.   

  10.12 Interpretation.  This Option Agreement shall be construed under the laws 
of the State of California in effect at the time of the signing of this Option Agreement. Each 
Party acknowledges that it has been represented by independent counsel in connection with this 
Option Agreement and that this Option Agreement is the result of negotiations between the 
parties hereto.  Any uncertainty or ambiguity shall not be construed against Successor Agency 
because Successor Agency’s counsel, as a matter of convenience or otherwise, prepared this 
Option Agreement in its final form.   

   10.13 Titles, Captions and Sections.  Titles and captions are for convenience 
only and shall not constitute a portion of this Option Agreement.  References to Section numbers 
are to Sections as numbered in this Option Agreement unless expressly stated otherwise. 

   10.14 Gender, Etc.  As used in this Option Agreement, masculine, feminine or 
neuter gender and the singular or plural number shall each be deemed to include the others where 
and when the context so dictates.  As used in this Option Agreement, the terms “including” and 
“include” shall have their most comprehensive meanings and shall be deemed to mean 
“including, without limitation” and “include, without limitation,” respectively. 

   10.15 No Waiver.  A waiver by either party of a breach of any of the covenants, 
conditions or agreements under this Option Agreement to be performed by the other party shall 
not be construed as a waiver of any succeeding breach of the same or other covenants, 
agreements, restrictions or conditions of this Option Agreement. 
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   10.16 Modifications.  Any alteration, change or modification of or to this Option 
Agreement, in order to become effective, shall be made in writing and in each instance signed on 
behalf of each Party. 

   10.17 Severability.  If any term, provision, condition or covenant of this Option 
Agreement or its application to any party or circumstances shall be held, to any extent, invalid or 
unenforceable, the remainder of this Option Agreement, or the application of the term, provision, 
condition or covenant to persons or circumstances other than those as to whom or which it is 
held invalid or unenforceable, shall not be affected, and shall be valid and enforceable to the 
fullest extent permitted by law. 

   10.18 Merger of Prior Agreements and Understandings. This Option Agreement, 
together with the Purchase Agreement, contains the entire understanding between the Parties 
relating to the transaction contemplated by this Option Agreement.  All prior or 
contemporaneous agreements (other than those attached as exhibits to the Purchase Agreement), 
understandings, representations and statements, oral or written, are merged into this Option 
Agreement and shall be of no further force. 

   10.19 Time of Essence.  Time is expressly made of the essence with respect to 
the performance by Successor Agency and Purchaser of each and every obligation and condition 
of this Option Agreement. 

   10.20 Counterparts.  This Option Agreement may be signed in multiple 
counterparts which, when signed by all parties, shall constitute a binding Agreement.   

10.21 Exhibits Incorporated by Reference. All exhibits attached to this Option 
Agreement are incorporated into this Option Agreement by reference. 

    10.22 Computation of Time.  The time in which any act is to be done under this 
Option Agreement is computed by excluding the first day (such as the day Escrow opens), and 
including the last day, unless the last day is a holiday or Saturday or Sunday, in which case the 
time shall be extended to the next business day. 

   10.23 Further Actions.  Each party agrees to sign such other and further 
instruments and documents and take such other and further actions as may be reasonably 
necessary or proper in order to accomplish the intent of this Option Agreement. 

   10.24 Preliminary Change of Ownership Report.  Successor Agency shall be 
fully responsible for all matters in connection with the filing of a Preliminary Change of 
Ownership Report in accordance with the California Revenue and Taxation Code Section 480.3. 

   10.25 No Recordation.  Neither this Option Agreement nor any memorandum 
hereof shall be recorded or filed except for the Memorandum to be recorded pursuant to Section 
10.27. 
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   10.26 No Third Party Beneficiaries.  This Option Agreement does not create, 
and it shall not be construed as creating, any rights enforceable by any person or entity not a 
party to this Option Agreement except to the extent such person or entity is the beneficiary of 
any indemnity, waiver or release contained herein. 

   10.27 Memorandum of Option. Concurrently with the execution of this Option 
Agreement, Successor Agency and Purchaser shall execute in a form suitable for recordation a 
Memorandum of Option disclosing the grant of the Option to Successor Agency, and Successor 
Agency’s right to purchase Property 2 pursuant to this Option Agreement, such Memorandum of 
Option to be in the form of Exhibit “C,” attached hereto. 

 IN WITNESS WHEREOF, the parties have duly executed this Option Agreement on the 
date set forth next to their respective signatures below. 

 
 

SUDBERRY-PALM AVENUE LLC, 
a California limited liability company 
 
By: SUDBERRY DEVELOPMENT, INC.,  a 

California corporation, its managing member 
 

 
 

Dated:___________________ By:________________________________ 
      Colton T. Sudberry, President 
 
IMPERIAL BEACH REDEVELOPMENT AGENCY 
SUCCESSOR AGENCY  

 
Dated:___________________                  By: ____________________________________ 

Successor Agency Executive Director 
 
 
APPROVED AS TO FORM  
Successor Agency Attorney 
 
By:______________________ 
     Jennifer Lyon 
 
KANE, BALLMER & BERKMAN 
Successor Agency Special Counsel 
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By:___________________________ 
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EXHIBIT “A” 
 

LEGAL DESCRIPTION OF PROPERTY 2 

The land referred to herein is situated in the State of California, County of San Diego, and described as 
follows: 
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EXHIBIT “B” 

FORM OF GRANT DEED 
 
OFFICIAL BUSINESS  
Document entitled to free 
recording per Government Code 
Sections 6103 and 27383 
 
Imperial Beach Redevelopment 
 Agency Successor Agency 
825 Imperial Beach Boulevard 
Imperial Beach, California 91932 
Attn: City Manager 
______________________________________________________________________________

(Space Above Line for Recorder’s Use Only) 

 
GRANT DEED  

 
 FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, 
SUDBERRY-PALM AVENUE, LLC, a California limited liability company (“Grantor”), hereby 
grants to IMPERIAL BEACH REDEVELOPMENT AGENCY SUCCESSOR AGENCY 
(“Optionee”) the real property described in the document attached hereto, labeled Exhibit A and 
incorporated herein by this reference, subject to all matters of record ( “Property 2”). 
  
 This Grant Deed can be executed in one or more counterparts with all counterparts taken 
together constituting a single document. 
 

SUDBERRY-PALM AVENUE LLC, 
a California limited liability company 
 
By: SUDBERRY DEVELOPMENT, INC.,  a 

California corporation, its managing member 
 

 
 

Dated:___________________ By:________________________________ 
      Colton T. Sudberry, President 
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CERTIFICATE OF ACCEPTANCE 

Pursuant to the provisions of Government Code Section 27281, this is to certify that the 
interest in real property conveyed by the Grant Deed dated _____________, 20__, from 
Sudberry-Palm Avenue, LLC (“Grantor”) to the Imperial Beach Redevelopment Agency 
Successor Agency (“Optionee”), is hereby accepted pursuant to the authority conferred by the 
Imperial Beach Successor Agency Council on ___________, 20__ and the Optionee consents to 
recordation thereof by its duly authorized officer. 
 
  

IMPERIAL BEACH REDEVELOPMENT AGENCY 
SUCCESSOR AGENCY 

 
 
Dated:___________________                  By: _____________________________ 

Successor Agency Executive Director 
 
APPROVED AS TO FORM  
Successor Agency Attorney 
 
By:______________________ 

Jennifer Lyon 
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EXHIBIT “A” 
LEGAL DESCRIPTION TO GRANT DEED 

PROPERTY 2 

The land referred to herein is situated in the State of California, County of San Diego, and described as 
follows: 

 

. 
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STATE OF CALIFORNIA  ) 
     ) 
COUNTY OF ________  ) 

On ________________________________________ before me, (here insert name and title of 
the officer), personally appeared ______________________________, who proved to me on the 
basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing Section is true and correct. 

WITNESS my hand and official seal. 

 
Signature_______________________________________ (Seal) 

 
STATE OF CALIFORNIA  ) 
     ) 
COUNTY OF ________  ) 

On ________________________________________ before me, (here insert name and title of 
the officer), personally appeared ______________________________, who proved to me on the 
basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing Section is true and correct. 

WITNESS my hand and official seal. 

 
Signature_______________________________________ (Seal) 
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EXHIBIT “C” 
 

FORM OF MEMORANDUM OF OPTION 
 
 

 
OFFICIAL BUSINESS 
Document entitled to free recording 
per Government Code Section 6103 
 
RECORDING REQUESTED BY 
AND WHEN RECORDED MAIL TO: 
 
IMPERIAL BEACH REDEVELOPMENT 
 AGENCY SUCCESSOR AGENCY  
825 Imperial Beach Boulevard 
Imperial Beach, California 91932 
Attn: City Manager 
 
______________________________________________________________________________ 

ABOVE SPACE FOR RECORDER’S USE ONLY 
 
 

MEMORANDUM OF OPTION 
 
  THIS MEMORANDUM OF OPTION (this “Memorandum”) is made as of 
_________________________, 201______, by and between Sudberry-Palm Avenue, LLC, a 
California limited liability company (“Purchaser”), and the Imperial Beach Redevelopment 
Agency Successor Agency (“Successor Agency”).  All capitalized terms used and not otherwise 
defined in this Memorandum, but defined in the Option Agreement (as defined below), shall 
have the same meaning in this Memorandum as in the Option Agreement. 
 

RECITALS 
 

  A. Purchaser and Successor Agency have entered into that certain Option Agreement 
For Purchase of Real Property and Joint Escrow Instructions dated _____________, 201_ (the 
“Option Agreement”), pursuant to which Purchaser has granted to Successor Agency the option 
to purchase (“Option”) the real property more particularly described in Exhibit “A” attached 
hereto, together with all improvements thereon (“Property 2”). 
 
  B. Pursuant to the Option Agreement, the parties now desire to enter into this 
Memorandum to provide record notice of the Option Agreement. 
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  NOW, THEREFORE, in consideration of the foregoing and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged by the parties 
hereto, it is hereby agreed as follows: 
 

AGREEMENT 
 

  1. Option to Purchase.  Purchaser grants to Successor Agency the option to purchase 
Property 2 (“Option”) for the price and upon all of the terms and conditions set forth in the 
Option Agreement, which Option Agreement is incorporated herein by this reference. 
 
  2. Term of Option.  Subject to all of the terms and conditions contained in the 
Option Agreement, the Option may be exercised at any time after Purchaser takes title to 
Property 2 and ending upon expiration of the Option Term or upon the earlier occurrence of the 
Phase 2 Closing (as those capitalized terms are defined in the Option Agreement), upon notice to 
Purchaser, or its successor or assignee, and to any Permitted Lender whose security instrument 
encumbers any of the Site, as specified in the Option Agreement. 
 
  3. Purpose of Memorandum of Option.  This Memorandum is prepared for the 
purpose of recordation only, and in no way modifies the provisions of the Option Agreement.  In 
the event that any provisions of this Memorandum are inconsistent with provisions of the Option 
Agreement, the provisions in the Option Agreement shall prevail. 
 
  4. Governing Law.  This Memorandum shall be construed and enforced in 
accordance with the laws of the State of California. 
 
  5. Counterparts. This Memorandum may be executed by each Party on a separate 
signature page, and when the executed signature pages are combined, shall constitute one single 
instrument. 
 

IN WITNESS WHEREOF, each of the parties hereto has executed this instrument as of 
the date first above written. 

 
[SIGNATURES ON NEXT PAGE] 

 
 

[BALANCE OF THIS PAGE INTENTIONALLY EMPTY]
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SUDBERRY-PALM AVENUE LLC, 
a California limited liability company 
 
By: SUDBERRY DEVELOPMENT, INC.,  a 

California corporation, its managing member 
 

 
 

Dated:___________________ By:________________________________ 
      Colton T. Sudberry, President 
 
 
 
IMPERIAL BEACH REDEVELOPMENT AGENCY 
SUCCESSOR AGENCY  

 
Dated:___________________                  By: _____________________________ 

Successor Agency Executive Director 
 
 
APPROVED AS TO FORM  
Successor Agency Attorney 
 
 
By:______________________ 
     Jennifer Lyon 
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EXHIBIT “A” 
 

LEGAL DESCRIPTION OF PROPERTY 2 

The land referred to herein is situated in the State of California, County of San Diego, and described as 
follows: 
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STATE OF CALIFORNIA  ) 
     )ss. 
COUNTY OF SAN DIEGO  ) 
 
On _____________________ before me, _____________________________, a Notary Public, 
personally appeared ______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing Section is true and correct. 
 
WITNESS my hand and official seal. 
 
 
Signature_______________________________________ (Seal) 
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     )ss. 
COUNTY OF SAN DIEGO  ) 
 
On _____________________ before me, _____________________________, a Notary Public, 
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I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing Section is true and correct. 
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Signature_______________________________________ (Seal) 
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EXHIBIT “D” 
 

FORM OF INSTRUMENT TERMINATING OPTION 
 

OFFICIAL BUSINESS 
Document entitled to free recording 
per Government Code Section 6103 
 
RECORDING REQUESTED BY 
AND WHEN RECORDED MAIL TO: 
 
IMPERIAL BEACH REDEVELOPMENT 
 AGENCY SUCCESSOR AGENCY  
825 Imperial Beach Boulevard 
Imperial Beach, California 91932 
Attn: City Manager 
 
______________________________________________________________________________ 

ABOVE SPACE FOR RECORDER’S USE ONLY 
 
 

INSTRUMENT TERMINATING OPTION 
 
  THIS INSTRUMENT TERMINATING OPTION (this “Instrument”) is made as of 
___________________________, 201__, by and between Sudberry-Palm Avenue, LLC, a 
California limited liability company (“Purchaser”), and the Imperial Beach Redevelopment 
Agency Successor Agency (“Successor Agency”).  All capitalized terms used and not otherwise 
defined in this Instrument, but defined in the Option Agreement (as defined below), shall have 
the same meaning in this Instrument as in the Option Agreement. 
 

RECITALS 
 

  A. Purchaser and Successor Agency have entered into that certain Option Agreement 
For Purchase of Real Property and Joint Escrow Instructions dated _____________, 201_ (the 
“Option Agreement”), pursuant to which Purchaser has granted to Successor Agency the option 
to purchase (“Option”) the real property more particularly described in Exhibit “A” attached 
hereto, together with all improvements thereon (“Property 2”). 
 

B. Pursuant to the Option Agreement, a Memorandum of Option was executed and 
recorded against Property 2 on __________, 201__, by Instrument No. ____________ (the 
“Memorandum of Option”). 
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C. Pursuant to the Option Agreement, the Option granted to Successor Agency was 
to expire and be terminated upon the final day of the Option Term or upon the earlier occurrence 
of the Phase 2 Closing. 
 

D. The Phase 2 Closing conditions have occurred and this Instrument is being 
executed in connection with the Phase 2 Closing or the Option Term has expired, and the parties 
now desire to enter into this Instrument to release Property 2 from any rights the Successor 
Agency may have to exercise the Option and provide documentation of the termination of the 
Option Agreement. 
 
  NOW, THEREFORE, in consideration of the foregoing and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged by the parties 
hereto, it is hereby agreed as follows: 
 

AGREEMENT 
 

  1. The Option Agreement is hereby terminated and of no further force or effect.  
 
  2. The Memorandum of Option is hereby terminated and of no further force or 
effect.  
 
  3. This Instrument shall be construed and enforced in accordance with the laws of 
the State of California. 
 
  4. This Instrument may be executed by each party on a separate signature page, and 
when the executed signature pages are combined, shall constitute one single instrument. 
 

IN WITNESS WHEREOF, each of the parties hereto has executed this instrument as of 
the date first above written. 

 
IMPERIAL BEACH REDEVELOPMENT AGENCY 
SUCCESSOR AGENCY 

 
Dated:___________________                  By: _____________________________ 

Successor Agency Executive Director 
APPROVED AS TO FORM  
Successor Agency Attorney 
 
By:______________________ 
     Jennifer Lyon 
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SUDBERRY-PALM AVENUE LLC, 
a California limited liability company 
 
By: SUDBERRY DEVELOPMENT, INC.,  a 

California corporation, its managing member 
 

 
 

Dated:___________________ By:________________________________ 
      Colton T. Sudberry, President

Attachment No. 12



 

 

EXHIBIT “A” 
 

LEGAL DESCRIPTION OF PROPERTY 2 

The land referred to herein is situated in the State of California, County of San Diego, and described as 
follows: 
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STATE OF CALIFORNIA  ) 
     )ss. 
COUNTY OF SAN DIEGO  ) 
 
On _____________________ before me, _____________________________, a Notary Public, 
personally appeared ______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing Section is true and correct. 
 
WITNESS my hand and official seal. 
 
 
Signature_______________________________________ (Seal) 
 
 
 
STATE OF CALIFORNIA  ) 
     )ss. 
COUNTY OF SAN DIEGO  ) 
 
On _____________________ before me, _____________________________, a Notary Public, 
personally appeared ______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing Section is true and correct. 
 
WITNESS my hand and official seal. 
 
 
Signature_______________________________________ (Seal) 
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STATE OF CALIFORNIA  ) 
     )ss. 
COUNTY OF SAN DIEGO  ) 
 
On _____________________ before me, _____________________________, a Notary Public, 
personally appeared ______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing Section is true and correct. 
 
WITNESS my hand and official seal. 
 
 
Signature_______________________________________ (Seal) 
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OFFICIAL BUSINESS 
Document entitled to free 
recording per California Government 
Code Section 27383 
 
Recording Requested by and 
When Recorded Return to: 
 
IMPERIAL BEACH REDEVELOPMENT 
 AGENCY SUCCESSOR AGENCY 
825 Imperial Beach Boulevard  
Imperial Beach, California 91932 
Attention:  Executive Director 
______________________________________________________________________________ 

SPACE ABOVE THIS LINE FOR RECORDER’S USE 
 

RELEASE OF CONSTRUCTION COVENANTS 
 

 
 WHEREAS, the IMPERIAL BEACH REDEVELOPMENT AGENCY SUCCESSOR 
AGENCY (”Successor Agency”) has entered into a Purchase and Sale Agreement with 
SUDBERRY-PALM AVENUE, LLC, a California limited liability company (“Purchaser”), 
dated ______________________, 20____ (the “Purchase Agreement”) relating to a development 
site (the “Site’) in the City of Imperial Beach, County of San Diego, State of California described 
as set forth in Attachment No. 1 to the Purchase Agreement, for the construction on the Site of a 
commercial/retail center (the “Project”) in accordance with the terms and conditions contained in 
the Purchase Agreement. Any capitalized term not otherwise defined in this Release shall have 
the meaning set forth for such term in the Purchase Agreement; and 
 
 WHEREAS, pursuant to the Purchase Agreement and Parcel Map No. ___ recorded 
__________, 20__, (the “Parcel Map”), the Site has been subdivided into multiple parcels, 
including, but not limited to, Parcel “___” [or Parcels “___, ___ and ___” or “Property 1”, or 
“Property 2”, as applicable] described as set forth in the Legal Description attached to this 
Release as Exhibit “A” which incorporated herein by this reference (the “Released Property”); 
and 
 
 WHEREAS, pursuant to the Purchase Agreement, Purchaser was to construct or cause 
the construction of certain improvements (the “Improvements”) on the Site [or the Released 
Property]; and 
 
 WHEREAS, pursuant to Section 324 of the Purchase Agreement, upon the completion of 
the Improvements as required by the Purchase Agreement, and the request of Purchaser, 
Successor Agency is required to issue for recordation a Release of Construction Covenants (this 
“Release”) acknowledging satisfactory completion of the construction of the Improvements 
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required by the Purchase Agreement relating to the portion of the Site described in this Release, 
and releasing all other obligations in the Purchase Agreement relating to such portion of the Site; 
and 
 
 WHEREAS, Purchaser has completed the Improvements required by the Purchase 
Agreement relating to the Site [or the Released Property] as required by the Purchase 
Agreement and has requested that Successor Agency issue this Release; and 
 
 WHEREAS, Successor Agency has inspected the Site and determined that the 
construction and development required by the Purchase Agreement relating to the Site [or the 
Released Property]  have been satisfactorily completed and now desires to issue this Release 
pursuant to the terms and conditions of the Purchase Agreement. 
 
 NOW THEREFORE, it is hereby acknowledged and certified by Successor Agency that: 
 
 1. Any capitalized term not otherwise defined herein shall have the meaning 
ascribed to such term in the Purchase Agreement. 
 
 2. The construction and development of the [Improvements on the Released 
Property] or [Phase 1 Improvements] or [Phase 2 Improvements] is in substantial compliance 
with the plans, drawings and related documents referred to in the Purchase Agreement. 
 
 3. Purchaser is in full compliance with the terms of Section 324 of the Purchase 
Agreement. 
 
 4. All rights of the Successor Agency pursuant to Section 511 of the Purchase 
Agreement providing the Successor Agency the power of termination described in California 
Civil Code Section 885.010 and authorized by California Health and Safety Code Section 33438, 
to terminate and revest in the Successor Agency the estate of the property previously conveyed 
pursuant to the Purchase Agreement, and to re-enter and take possession of such property, are 
hereby extinguished and terminated, and are no longer enforceable or binding against Purchaser 
and/or successors and assigns as to the Released Property.  
 
 5. The issuance and recording of this Release shall cancel and release any rights, 
remedies or controls that the Parties would otherwise have or be entitled to exercise under the 
Purchase Agreement with respect to the Property as a result of a default in or breach of any 
provision thereof prior to Completion of the construction and development of the Improvements 
on the Released Property, and the respective rights and obligations of the Parties with reference 
to the Released Property (or any portion thereof) shall thereafter be limited to those provided by 
the terms of the Grant Deed, Agreement Containing Covenants, Public Improvement 
Disbursement Agreement, Acceptance and Maintenance Agreement for Public Improvements, 
Right of Entry Agreement, and Environmental Indemnity that survive the issuance and 
recordation of this Release and the Payment Agreement and Successor Agency Deed of Trust.  
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IN WITNESS WHEREOF, Successor Agency has executed this Release as of the date set 

opposite its signature. 
 
   
 

IMPERIAL BEACH REDEVELOPMENT AGENCY 
SUCCESSOR AGENCY 

 
 
Dated:___________________                  By: _____________________________ 

Successor Agency Executive Director 
 

 
APPROVED AS TO FORM  
Successor Agency Attorney 
 
 
By:______________________  
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STATE OF CALIFORNIA  ) 
     ) ss. 
COUNTY OF SAN DIEGO ) 
 

On _____________________ before me, _____________________________, a Notary 
Public, personally appeared ______________________________, who proved to me on the 
basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 
 
WITNESS my hand and official seal. 
 
 
Signature_______________________________________ (Seal) 
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PAYMENT AGREEMENT  
 

 This Agreement (this “Agreement”) is entered into by and between SUDBERRY-
PALM AVENUE, LLC, a California limited liability company (“Purchaser”), and the 
IMPERIAL BEACH REDEVELOPMENT AGENCY SUCCESSOR AGENCY (“Successor 
Agency”), as of ___________, 20__.  In this Agreement, each of the Purchaser and the 
Successor Agency are sometimes individually referred to as a “Party” and collectively as the 
“Parties”.  For good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the Parties hereby agree as follows: 

RECITALS 
 
 A. Successor Agency has sold to Purchaser certain real property described in Exhibit 
“A” attached hereto and incorporated herein by reference (the “Site”) upon which Purchaser has 
covenanted to develop a commercial/retail center (the “Project”).  
 
 B. In connection with the sale of the Site to Purchaser, Purchaser has previously paid 
a base purchase price equal to $213,000; and has agreed to pay the hereinafter defined 
Participation Component.  
 
 C. The Parties mutually desire to enter into this Agreement to document the 
Purchaser’s obligation to pay the Participation Component (the “Obligation”).  
 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, Successor Agency and Purchaser agree as follows:  
 

1. Payment of Participation Component. 
 

a. As additional consideration for the conveyance of the Site from Successor 
Agency to Purchaser and for the performance by Successor Agency of its obligations relating 
thereto, including, without limitation, the funding and disbursement to Purchaser of the 
Remaining Public Improvement Funds (as defined below) as and when required to be paid, 
subject to any applicable notice and cure provisions and Force Majeure Delay as defined in the 
Successor Agency Deed of Trust (which is an express condition precedent to Purchaser’s 
obligations hereunder), Purchaser agrees to pay the “Participation Component” of the Purchase 
Price to the Successor Agency.  The obligation of the Purchaser to pay the Participation 
Component shall survive any assignment, transfer, lien, mortgage, encumbrance, or refinance of 
the Site or any portion thereof or any interest therein and/or the Project or any portion thereof or 
any interest therein, and shall not be affected or reduced in any way by reason of any such 
assignment, transfer, lien, mortgage, encumbrance, or refinance; however, in no event will any 
Participation Component be payable more than once with respect to any Parcel of the Site, and 
once such Participation Component has been paid with respect to any Parcel of the Site in 
accordance with the terms and conditions of this Agreement, such Parcel of the Site shall cease 
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to be affected or encumbered hereby.   
 

b.  “Participation Component” shall mean an amount equal to one and one-half 
percent (1.5%) of the gross sales price (as defined below) from the first arm’s-length sale of each 
Parcel or Parcels of the Site (or any portion thereof) by Purchaser in any number of transactions 
which is completed within the first Fifty-Five (55) years from the Effective Date of the Purchase 
Agreement (each such transaction being referred to herein as a “Sale”), if any.  In connection 
with each such Sale, Purchaser agrees to provide to the Successor Agency documentation 
reasonably satisfactory to Successor Agency’s Executive Director regarding the total of all 
compensation payable to Purchaser for the Sale, directly or indirectly, less costs of sale payable 
by Purchaser (i.e., escrow fees, title insurance costs, recording fees and notary fees).  Such 
documentation shall include all information, data and documents necessary to calculate the 
amount of the Participation Component attributable to such Sale and to document the fact that 
such Sale is being effectuated by an arm’s-length sale, including, without limitation, a copy of 
the applicable purchase and sale agreement and all amendments or modifications thereto.  The 
amount of the Participation Component attributable to each Sale shall be subject to the 
reasonable approval of the Successor Agency Executive Director. 

 
c. For purposes of this Agreement, the term “arm’s length sale” shall mean a 

transaction in which Purchaser and the buyer act independently and have no relationship to each 
other, as reasonably determined by the Successor Agency Executive Director.  

 
d. For purposes of this Agreement, the term “gross sales price” shall mean all 

compensation payable to Purchaser for the Sale, directly or indirectly, less costs of sale payable 
by Purchaser.  

 
e. Purchaser shall pay the Participation Component concurrently with the 

close of escrow with respect to each Sale. Any portion of the Participation Component not paid 
to Successor Agency upon the close of escrow with respect to any Sale shall bear simple interest 
at the rate of ten percent (10%) per annum until paid. 

 
f. Purchaser’s obligation to pay Successor Agency the Participation 

Component of the Purchase Price shall be secured by a Deed of Trust in favor of the Successor 
Agency being recorded contemporaneously with the execution hereof (the “Successor Agency 
Deed of Trust”), which Successor Agency Deed of Trust shall be subordinated to the lien of any 
deed of trust, mortgage, encumbrance or other security instrument recorded against the Site (or 
any portion thereof) by or on behalf of the holder of a Permitted Deed of Trust, including a 
Construction Lender or Permanent Lender (each a “Permitted Lender”) if requested by the 
Permitted Lender, and which Successor Agency Deed of Trust shall be reconveyed/partially 
reconveyed as to portions of the Site upon the sale of any Parcel (or any portion thereof) of the 
Site and payment to the Successor Agency of the Participation Component relating to such 
Parcel (or any portion thereof) in accordance with the provisions of this Agreement.  The terms 
“Remaining Public Improvement Funds”, “Permitted Deed of Trust”, “Construction Lender” and 
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“Permanent Lender” shall have the meanings set forth in Exhibit “B” to that certain Agreement 
Containing Covenants Affecting Real Property entered into by and between Successor Agency 
and Purchaser and recorded against the Site on _________________, 20___, as Instrument No. 
_______________ (“Agreement Containing Covenants”).   

 
 2. Purpose of Payment Agreement.  This Agreement is prepared for the purpose of 
evidencing the obligation of the Purchaser to Successor Agency to pay the Participation 
Component. This Agreement and Purchaser’s obligation to pay the Participation Component 
shall terminate upon Successor Agency’s determination that it is unable to fund and disburse to 
Purchaser any portion of the Remaining Public Improvement Funds due to AB x1 26 and AB x1 
27 which were signed by the Governor of California on June 28, 2011, making certain changes to 
the California Community Redevelopment Law, including adding Part 1.8 (commencing with 
Section 34161) and Part 1.85 (commencing with Section 34170) (“Part 1.85”) to Division 24 of 
the California Health and Safety Code, as amended by Assembly Bill No. 1484 (Chapter 26, 
Statutes 2012) which was signed by the Governor of California on June 27, 2012 (the 
“Dissolution Act”) and/or any future or current litigation related thereto, including California 
Redevelopment Association v. Matosantos (S194861), or upon any failure by the Successor 
Agency to cause the timely funding and disbursement to Purchaser of the Remaining Public 
Improvement Funds as and when required to be paid, subject to any applicable notice and cure 
provisions and Force Majeure Delay as defined in the Successor Agency Deed of Trust. Upon 
any such determination or failure, this Agreement and the Successor Agency Deed of Trust shall 
terminate and be of no further force or effect and Successor Agency shall cause the immediate 
full release and reconveyance of the Successor Agency Deed of Trust.  
 
  3. Governing Law.  This Agreement shall be construed and enforced in accordance 
with the laws of the State of California. 
 
  4. Counterparts. This Agreement may be executed by each Party on a separate 
signature page, and when the executed signature pages are combined, shall constitute one single 
instrument  
  
 5. Where and How Payable. The Participation Component is payable at the principal 
office of the Successor Agency, 825 Imperial Beach Boulevard, Imperial Beach, California 
91932, or at such other place as the Successor Agency, or its successors and assigns hereunder, 
may inform the Purchaser in writing, in lawful money of the United States. 
 
 6. Security. This Agreement shall be secured by the Successor Agency Deed of 
Trust, which Successor Agency Deed of Trust shall be subordinate to the lien of any deed of 
trust, mortgage, encumbrance or other security instrument recorded against the Site by or on 
behalf of any Permitted Lender if requested by such Permitted Lender. The Successor Agency 
Deed of Trust shall be recorded against the Site contemporaneously with the execution and 
delivery hereof.  In addition to the provisions for reconveyance provided for above, this 
Agreement shall terminate, and the lien of the Successor Agency Deed of Trust shall be 
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reconveyed and released, as to portions of the Site upon the sale of any Parcel (or any portion 
thereof) of the Site and payment to the Successor Agency of the Participation Component 
relating to such Parcel (or any portion thereof) in accordance with the provisions of this 
Agreement.  
  
 7. Interest. Except as provided in Section 1.(e), above, the Obligation shall not bear 
interest.  
 
 8. Payments. Except as provided in Section 9, below, the Obligation under this 
Agreement shall be due and payable as provided in Section 1 of this Agreement. Any portion of 
the Obligation not paid in full on the date that is fifty-five (55) years after the Effective Date of 
the Purchase Agreement shall be deemed paid in full.  
 
 9. Due Upon Event of Acceleration. The entire unpaid principal balance of this 
Agreement and any accrued but unpaid interest shall be due and payable in full immediately 
upon the occurrence of either of the following events of acceleration:  
 
  (a) if the Site or any portion thereof or interest therein is sold, transferred, 
assigned or refinanced, in contravention of the provisions of the Agreement Containing 
Covenants ; or  
 

(b) if there is a default by the Purchaser under the terms of the Purchase 
Agreement, this Agreement, the Successor Agency Deed of Trust, or the Agreement Containing 
Covenants during a period of time when this Agreement is still in full force and effect, which is 
not cured within the respective time period provided herein and therein. 

 
Upon written request from Purchaser, Successor Agency shall provide, within 

fifteen (15) days from receipt of the written request, to Purchaser and any lender, prospective 
lender, or prospective purchaser, an estoppel certificate by which Successor Agency confirms 
whether or not any defaults then exist under the Purchase Agreement, the Successor Agency 
Deed of Trust, or this Agreement, along with such other factual matters as such recipient may 
reasonably require and which is within the knowledge of the Successor Agency.  Purchaser shall 
pay all reasonable costs and expenses of Successor Agency in providing any such estoppel 
certificate.  
 

10. Application of Payments. All payments to the Successor Agency shall be applied 
first to interest, then to reduce the principal amount owed. 

    
11. Limited Recourse.  Subject to the provisions and limitations of this Section 11, 

the Obligation under this Agreement is the non-recourse obligation of the Purchaser.  Purchaser 
and any member of Purchaser’s limited liability company shall not have any personal liability for 
the Obligation, except as provided in this Section 11. The sole recourse of Successor Agency 
shall be the exercise of its rights against the Site and any related security for the Obligation.  
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Provided, however, that the foregoing shall not (a) constitute a waiver of any Obligation 
evidenced by this Agreement or the Successor Agency Deed of Trust; (b) limit the right of the 
Successor Agency to name Purchaser as a party defendant in any action or suit for judicial 
foreclosure and sale under this Agreement and the Successor Agency Deed of Trust or any action 
or proceeding hereunder so long as no judgment in the nature of a deficiency judgment shall be 
asked for or taken against Purchaser; (c) release or impair this Agreement or the Successor 
Agency Deed of Trust; (d) prevent or in any way hinder Successor Agency from exercising, or 
constitute a defense, an affirmative defense, a counterclaim, or other basis for relief in respect of 
the exercise of, any other remedy against the mortgaged property or any other instrument 
securing the Payment Agreement or as prescribed by law or in equity in case of default; (e) 
prevent or in any way hinder Successor Agency from exercising, or constitute a defense, an 
affirmative defense, a counterclaim, or other basis for relief in respect of the exercise of, its 
remedies in respect of any deposits, insurance proceeds, condemnation awards or other monies 
or other collateral or letters of credit securing the Payment Agreement; (f) relieve Purchaser of 
any of its obligations under any indemnity delivered by Purchaser to Successor Agency; or (g) 
affect in any way the validity of any guarantee or indemnity from any person of all or any of the 
obligations evidenced and secured by this Agreement and the Successor Agency Deed of Trust.  
The foregoing provisions of this paragraph are limited by the provision that in the event of the 
occurrence of a default, Purchaser and its successors and assigns shall have personal liability 
hereunder for any deficiency judgment, but only if and to the extent Purchaser, its principals, 
shareholders, partners received rentals, other revenues, or other payments or proceeds in respect 
of the mortgaged property after the occurrence of such default, which rentals, other revenues, or 
other payments or proceeds have not been used for the payment of ordinary and reasonable 
operating expenses of the mortgaged property, ordinary and reasonable capital improvements to 
the mortgaged property, debt service, real estate taxes in respect of the mortgaged property and 
basic management fees, but not incentive fees, payable to an entity or person unaffiliated with 
Purchaser in connection with the operation of the mortgaged property, which are then due and 
payable.  Notwithstanding the first sentence of this paragraph, Successor Agency may recover 
directly from Purchaser:  
 
  (a) any damages, costs and expenses incurred by Successor Agency as a result 
of fraud or any criminal act or acts of Purchaser or any member, partner, shareholder, officer, 
director or employee of Purchaser, or of any member or general or limited partner of Purchaser, 
or of any general or limited partner of such member or general or limited partner;  
 
  (b) any damages, costs and expenses incurred by Successor Agency as a result 
of any misappropriation of funds provided to pay Acquisition and Development Costs or for the 
Public Improvements, as described in the Purchase Agreement, rents and revenues from the 
operation of the Project, or proceeds of insurance policies or condemnation proceeds; 
 
  (c) any and all amounts owing by Purchaser pursuant to any indemnity set 
forth in the Purchase Agreement, including but not limited to the Environmental Indemnity, and  
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  (d) all court costs and attorneys’ fees reasonably incurred in enforcing or 
collecting upon any of the foregoing exceptions (provided that Successor Agency shall pay 
Purchaser’s reasonable court costs and attorneys’ fees if Purchaser is the prevailing party in any 
such enforcement or collection action). 
 
 12. Waivers. Purchaser waives presentment for payment, demand, protest, and notices 
of dishonor and of protest; the benefits of all waivable exemptions; and all defenses and pleas on 
the ground of any extension or extensions of the time of payment or of any due date under this 
Agreement, in whole or in part, whether before or after maturity and with or without notice.  
Purchaser hereby agrees to pay all costs and expenses, including reasonable attorneys’ fees, 
which may be incurred by the holder hereof, in the enforcement of this Agreement, the Successor 
Agency Deed of Trust or any term or provision of either thereof. 
 
 13. Exercise of Rights and Remedies. Upon the failure of Purchaser to perform or 
observe any other term or provision of this Agreement, upon any event of acceleration described 
in this Agreement, or upon the occurrence of any other event of default under the terms of the 
Successor Agency Deed of Trust, the Purchase Agreement or the Agreement Containing 
Covenants, in each event, which is not cured within any applicable notice and cure period, the 
holder may exercise its rights or remedies hereunder or thereunder. 
 
 14. Defaults.  
 
  (a)   Subject to Force Majeure Delay as defined in the Successor Agency Deed 
of Trust, and subject to the further provisions of this Section 14 including those providing for 
notice and an opportunity to cure, failure or delay by Purchaser to perform or to comply with any 
material term or provision of this Agreement, the Successor Agency Deed of Trust, or the 
Agreement Containing Covenants, constitutes a default under this Agreement.  
 
  (b) Successor Agency shall give written notice of default to Purchaser, 
specifying the default complained of by the Successor Agency.  Delay in giving such notice shall 
not constitute a waiver of any default. 
 
  (c) Any failures or delays by Successor Agency in asserting any of its rights 
and remedies as to any default shall not operate as a waiver of any default or of any such rights 
or remedies.  Delays by Successor Agency in asserting any of its rights and remedies shall not 
deprive Successor Agency of its right to institute and maintain any actions or proceedings which 
it may deem necessary to protect, assert, or enforce any such rights or remedies. 
 
  (d) If a monetary event of default occurs under the terms of this Agreement or 
the Successor Agency Deed of Trust, prior to exercising any remedies hereunder or thereunder, 
Successor Agency shall give Purchaser written notice of such default. Purchaser shall have a 
reasonable period of time after such notice is given within which to cure the default prior to 
exercise of remedies by Successor Agency under this Agreement and/or the Successor Agency 
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Deed of Trust. In no event shall Successor Agency be precluded from exercising remedies if its 
security becomes or is about to become materially impaired by any failure to cure a default or the 
default is not cured within ten (10) business days after the notice of default is received or deemed 
received.  
 
  (e) If a non-monetary event of default occurs under the terms of this 
Agreement or the Successor Agency Deed of Trust, prior to exercising any remedies hereunder 
or thereunder, Successor Agency shall give Purchaser written notice of such default. If the 
default is reasonably capable of being cured within thirty (30) calendar days after such notice is 
received or deemed received, Purchaser shall have such period to effect a cure prior to exercise 
of remedies by the Successor Agency.  If the default is such that it is not reasonably capable of 
being cured within thirty (30) days, and Purchaser (i) initiates corrective action within said 
period, and (ii) diligently and in good faith works to effect a cure as soon as possible, then 
Purchaser shall have such additional time as is reasonably necessary to cure the default prior to 
exercise of any remedies by Successor Agency; provided, however, in no event shall Successor 
Agency be precluded from exercising remedies if its security becomes or is about to become 
materially jeopardized by any failure to cure a default or the default is not cured within one 
hundred twenty (120) days after the notice of default is received or deemed received. 
 
  (f)  Any notice of default that is transmitted by electronic facsimile 
transmission followed by delivery of a “hard” copy, shall be deemed delivered upon its 
transmission; any notice of default that is personally delivered (including by means of 
professional messenger service, courier service such as United Parcel Service or Federal Express, 
or by U.S. Postal Service), shall be deemed received on the documented date of receipt by 
Purchaser; and any notice of default that is sent by registered or certified mail, postage prepaid, 
return receipt required shall be deemed received on the date of receipt thereof. 
 
  (g) Purchaser shall pay all costs and expenses reasonably incurred by 
Successor Agency, including without limitation, court costs and attorneys’ fees, in enforcing or 
collecting upon this Agreement (provided that Successor Agency shall pay Purchaser’s 
reasonable court costs and attorneys’ fees if Purchaser is the prevailing party in any such 
enforcement or collection action). Until such costs and expenses are paid, they shall be added to 
the principal amount of this Agreement, with interest at the rate specified in Section 1 of this 
Agreement. 
 
 15.  Partial Invalidity. If the rights created by this Agreement shall be held by a court of 
competent jurisdiction to be invalid or unenforceable as to any part of the obligations described 
herein, the remaining obligations shall be completely performed and paid. 
 
 16.  Approvals. In any approval, consent or other determination by the Parties required 
under this Agreement, the Parties shall act reasonably and in good faith. 
 
 17.  Successor Agency Assignment.  Purchaser agrees that the Successor Agency shall 
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have the absolute right, without obtaining approval from Purchaser, to assign (in whole or in 
part) to a third party the Successor Agency’s right to receive (in whole or in part) payments 
under this Agreement as long as the assignee shall be fully bound by the terms of this 
Agreement. 
   
 19.  Successors and Assigns.  This Agreement shall bind Purchaser and Purchaser’s 
successors and assigns and the benefits hereof shall inure to Successor Agency and Successor 
Agency’s successors and assigns.  If Successor Agency ceases to exist without first assigning its 
rights and obligations hereunder (including, without limitation, the power of consent and 
approval as to any matters requiring the consent or approval of the Successor Agency of 
Successor Agency Executive Director) and notifying Purchaser of such successor, and if 
applicable law does not provide for automatic assignment of such rights and obligations by 
operation of law, then Purchaser shall have the right to (a) contact the City Manager of the City 
of Imperial Beach (as the entity which formed the Successor Agency) for information regarding 
who has succeeded to such rights and obligations and shall be entitled to rely on the written 
statement of the City Manager as to such matter, or (b) if the City Manager does not provide 
Purchaser with satisfactory evidence regarding such matter, Purchaser may seek relief from the 
Superior Court of the State of California for a declaration as to who has authority to act in the 
role of the Successor Agency hereunder.    
 
 
 20.  Time is of the Essence.  Time is of the essence with respect to all of the obligations 
under this Agreement. 
 
 21.  Right and Remedies are Cumulative.  The rights and remedies of the Successor 
Agency are cumulative, and the exercise by the Successor Agency of one or more of such rights 
or remedies shall not preclude the exercise by it, at the same or different times, of any other 
rights or remedies for the same default or any other default by Purchaser. 
 
 22.  Amendment in Writing. This Agreement may not be changed orally, but only by an 
amendment in writing signed by the Purchaser and Successor Agency.        
  
 IN WITNESS WHEREOF the Parties have executed this Agreement as of the day and 
year set forth above. 
 
 

[SIGNATURES APPEAR ON NEXT PAGE] 
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SUDBERRY-PALM AVENUE LLC, 
a California limited liability company 
 
By: SUDBERRY DEVELOPMENT, INC.,  a 

California corporation, its managing member 
 

 
 

Dated:___________________  By:________________________________ 
      Colton T. Sudberry, President 
 
IMPERIAL BEACH REDEVELOPMENT AGENCY 
SUCCESSOR AGENCY 

 
 
Dated:___________________                  By: _____________________________ 

Successor Agency Executive Director 
 

 
APPROVED AS TO FORM  
Successor Agency Attorney 
 
 
By:______________________ 
     Jennifer Lyon 
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EXHIBIT “A” 
 

LEGAL DESCRIPTION OF THE SITE 
 

The land referred to herein is situated in the State of California, County of San Diego, and 
described as follows: 
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OFFICIAL BUSINESS  
Document entitled to free 
recording per Government Code 
Sections 6103 and 27383 
 
Imperial Beach Redevelopment 
Agency Successor Agency 
825 Imperial Beach Boulevard 
Imperial Beach, California 91932 
Attn: Executive Director 
______________________________________________________________________________

(Space Above Line for Recorder’s Use Only) 
 
 

DEED OF TRUST,  
SECURITY AGREEMENT AND FIXTURE FILING 

(WITH ASSIGNMENT OF RENTS) 
 

 
 This Deed of Trust, Security Agreement and Fixture Filing (With Assignment of Rents) 
is made as of ______________, 20__ by Sudberry-Palm Avenue, LLC, a California limited 
liability company, (in this Deed of Trust referred to as “Trustor”) whose address is c/o Sudberry 
Properties, 5465 Morehouse Drive, Suite 260, San Diego, California 92121 to Chicago Title 
Company (in this Deed of Trust called “Trustee”), for the benefit of the Imperial Beach 
Redevelopment Agency Successor Agency (in this Deed of Trust called “Beneficiary”), whose 
address is 825 Imperial Beach Boulevard, Imperial Beach, California 91932. 
 
 If Beneficiary ceases to exist without first assigning its rights and obligations hereunder 
(including, without limitation, the power of consent and approval as to any matters requiring the 
consent or approval of the Beneficiary or the Beneficiary Executive Director) and notifying 
Trustor of such successor, and if applicable law does not provide for automatic assignment of 
such rights and obligations by operation of law, then Trustor shall have the right to (a) contact 
the City Manager of the City of Imperial Beach (as the entity which formed the Beneficiary) for 
information regarding who has succeeded to such rights and obligations and shall be entitled to 
rely on the written statement of the City Manager as to such matter, or (b) if the City Manager 
does not provide Trustor with satisfactory evidence regarding such matter, Trustor may seek 
relief from the Superior Court of the State of California for a declaration as to who has authority 
to act in the role of the Beneficiary hereunder.    
 
Witnesseth: That Trustor IRREVOCABLY GRANTS, TRANSFERS AND ASSIGNS to 
Trustee, its successors and assigns, in Trust, with POWER OF SALE TOGETHER WITH 
RIGHT OF ENTRY AND POSSESSION, all right, title and interest of Trustor, whether now 
owned or hereafter acquired, in and to the following property (the “Trust Estate”): 
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   (a) That certain real property in the City of Imperial Beach, County of 
San Diego, State of California more particularly described in Exhibit “A” attached hereto and by 
this reference made a part hereof (such interest in real property is hereafter referred to as the 
“Subject Property”); 
 
   (b) All buildings, structures and other improvements now or in the 
future located or to be constructed on the Subject Property (the “Improvements”); 
 
   (c) all tenements, hereditaments, appurtenances, privileges, franchises 
and other rights and interests now or in the future benefitting or otherwise relating to the Subject 
Property or the Improvements, including easements, rights-of-way and development rights (the 
“Appurtenances”).  (The Appurtenances, together with the Subject Property and the 
Improvements, are hereafter referred to as the “Real Property”); 
 
   (d) subject to the assignment to Beneficiary set forth in Paragraph 4 
below, all rents, issues, income, revenues, royalties and profits now or in the future payable with 
respect to or otherwise derived from the Trust Estate or the ownership, use, management, 
operation leasing or occupancy of the Trust Estate, including those past due and unpaid (the 
“Rents”); 
 
   (e) all present and future right, title and interest of Trustor in and to all 
inventory, equipment, fixtures and other goods (as those terms are defined in Division 9 of the 
California Uniform Commercial Code (the “UCC”), and whether existing now or in the future) 
now or in the future located at, upon or about, or affixed or attached to or installed in, the Real 
Property, or used or to be used in connection with or otherwise relating to the Real Property or 
the ownership, use, development, construction, maintenance, management, operation, marketing, 
leasing or occupancy of the Real Property, including furniture, furnishings, theater equipment, 
seating, machinery, appliances, building materials and supplies, generators, boilers, furnaces, 
water tanks, heating ventilating and air conditioning equipment and all other types of tangible 
personal property of any kind or nature, and all accessories, additions, attachments, parts, 
proceeds, products, repairs, replacements and substitutions of or to any of such property, but not 
including personal property that is donated to Trustor (the “Goods,” and together with the Real 
Property, the “Property”); and 
 
   (f) all present and future right, title and interest of Trustor in and to all 
accounts, general intangibles, chattel paper, deposit accounts, money, instruments and 
documents (as those terms are defined in the UCC) and all other agreements, obligations, rights 
and written material (in each case whether existing now or in the future) now or in the future 
relating to or otherwise arising in connection with or derived from the Property or any other part 
of the Trust Estate or the ownership, use, development, construction, maintenance, management, 
operation, marketing, leasing, occupancy, sale or financing of the property or any other part of 
the Trust Estate, including (to the extent applicable to the Property or any other portion of the 
Trust Estate) (i) permits, approvals and other governmental authorizations, (ii) improvement 
plans and specifications and architectural drawings, (iii) agreements with contractors, 
subcontractors, suppliers, project managers, supervisors, designers, architects, engineers, sales 
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agents, leasing agents, consultants and property managers, (iv) takeout, refinancing and 
permanent loan commitments, (v) warranties, guaranties, indemnities and insurance policies, 
together with insurance payments and unearned insurance premiums, (vi) claims, demands, 
awards, settlements, and other payments arising or resulting from or otherwise relating to any 
insurance or any loss or destruction of, injury or damage to, trespass on or taking, condemnation 
(or conveyance in lieu of condemnation) or public use of any of the Property, (vii) license 
agreements, service and maintenance agreements, purchase and sale agreements and purchase 
options, together with advance payments, security deposits and other amounts paid to or 
deposited with Trustor under any such agreements, (viii) reserves, deposits, bonds, deferred 
payments, refunds, rebates, discounts, cost savings, escrow proceeds, sale proceeds and other 
rights to the payment of money, trade names, trademarks, goodwill and all other types on 
intangible personal property of any kind or nature, and (ix) all supplements, modifications, 
amendments, renewals, extensions, proceeds, replacements and substitutions of or to any of such 
property (the “Intangibles”). 
 
 Trustor further grants to Trustee and Beneficiary, pursuant to the UCC, a security interest 
in all present and future right, title and interest of Trustor in and to all Goods and Intangibles and 
all of the Trust Estates described above in which a security interest may be created under the 
UCC (collectively, the “Personal Property”).  This Deed of Trust constitutes a security 
agreement under the UCC, conveying a security interest in the Personal Property to Trustee and 
Beneficiary.  Trustee and Beneficiary shall have, in addition to all rights and remedies provided 
in this Deed of Trust, all the rights and remedies of a “secured party” under the UCC and other 
applicable California law.  Trustor covenants and agrees that this Deed of Trust constitutes a 
fixture filing under Section 9334 and 9502(b) of the UCC. 
 
 FOR THE PURPOSE OF SECURING, in such order of priority as Beneficiary may 
elect, the following:   
 

Due, prompt and complete observance, performance and discharge of each and every 
condition, obligation, covenant and agreement contained in this Deed of Trust or 
contained in that certain Payment Agreement executed by Trustor (referred to as the 
“Purchaser” therein) as of the same date as this Deed of Trust (the “Payment 
Agreement”), as the same may be modified, amended, extended or converted after the 
date of this Deed of Trust, and if and when executed by Trustor, any agreement or 
promissory note that amends, restates and replaces the Payment Agreement (any 
capitalized term not otherwise defined in this Deed of Trust shall have the meaning 
ascribed to such term in the Payment Agreement), including, without limitation, payment 
of indebtedness of the Trustor to the Beneficiary in accordance with the terms of the 
Payment Agreement, including, without limitation, payment of the Participation 
Component and interest, if any. 

 
The obligations under the Payment Agreement (collectively, referred to as the “Secured 
Obligations”) and all of their terms are incorporated in this Deed of Trust by this reference, and 
this conveyance shall secure any and all extensions, amendments, modifications or renewals 
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however evidenced, and additional advances evidenced by any promissory note reciting that it is 
secured by this Deed of Trust. 
 
AND TO PROTECT THE SECURITY OF THIS DEED OF TRUST, TRUSTOR 
COVENANTS AND AGREES: 
 
 1. That Trustor shall pay the obligations set forth in the Payment Agreement and this 
Deed of Trust at the time and in the manner provided in the Payment Agreement or herein. 
  
 2. That Trustor shall not permit or suffer the use of any of the Property for any 
purpose other than the use for which the same was intended at the time this Deed of Trust was 
executed. 
 

3. That the Secured Obligations are incorporated in and made a part of the Deed of 
Trust.  Upon default of a Secured Obligation, and after the giving of notice and the expiration of 
any applicable cure period, the Beneficiary, at its option, may declare the whole of the 
indebtedness secured by this Deed of Trust to be due and payable. 
 

4. That all rents, profits and income from the Property covered by this Deed of Trust 
are by this Deed of Trust assigned to the Beneficiary (subject to the rights of the Senior 
Lender—as defined below), subject to the below-described license in favor of Trustor, for the 
purpose of discharging the debt secured by this Deed of Trust.  Notwithstanding the foregoing, 
Trustor is hereby granted a revocable license —revocable only as provided below— to collect 
such rents, profits and income until written notice from Beneficiary that a default exists under 
this Deed of Trust, and has not been cured after the giving of notice and the expiration of any 
applicable cure period without such default being cured, at which time the license shall be 
automatically revoked. 
 

5. That while any default under this Deed of Trust or under the Payment Agreement 
secured by this Deed of Trust exists, and after the giving of notice and the expiration of any 
applicable cure period without such default being cured, Beneficiary shall be entitled to the 
appointment of a receiver by any court having jurisdiction, without notice, to take possession and 
protect the Property and operate the same and collect the rents, profits and income from the 
Property. 
 
 6. That Trustor will keep the improvements now existing or hereafter erected on the 
Property insured against loss by fire and such other hazards, casualties, and contingencies as may 
reasonably be required in writing from time to time by the Beneficiary, and all such insurance 
shall be evidenced by standard fire and extended coverage insurance policy or policies. In no 
event shall the amounts of coverage be less than 100 percent of the insurable value of the 
Property (excluding footings, foundations, and similar below-ground improvements).  Such 
policies shall be endorsed with standard mortgagee clause with loss payable to the Beneficiary 
(subject to the rights of the Senior Lender) and certificates thereof shall be deposited with the 
Beneficiary. Unless approved otherwise in writing by the Successor Agency Executive Director, 
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or his or her designee, Trustor shall maintain insurance as required by Exhibit B to this Deed of 
Trust, which is incorporated in this Deed of Trust by this reference. 
 

7. To pay, at least 10 days before delinquency, any taxes and assessments affecting 
the Property; to pay, when due, all encumbrances, charges and liens, with interest, on the 
Property or any part thereof which appear to be prior or superior hereto; and to pay all costs, 
fees, and expenses of this Trust.  Notwithstanding anything to the contrary contained in this 
Deed of Trust, Trustor shall not be required to pay and discharge any such tax, assessment, 
charge or levy so long as Trustor is contesting its legality in good faith and by appropriate 
proceedings, and Trustor has adequate funds to pay any liabilities contested pursuant to this 
Section 7. 
 

8. To keep the Property in good condition and repair, subject to ordinary wear and 
tear, casualty and condemnation, not to remove or demolish any buildings on the Property; to 
complete or restore promptly and in good and workmanlike manner any building located on the 
Property which may be constructed, damaged, or destroyed and to pay when due all claims for 
labor performed and materials furnished (subject to Trustor’s right to contest the validity of any 
such claims); to comply with all laws affecting the Property or requiring any alterations or 
improvements to be made on the Property (subject to Trustor’s right to contest the validity or 
applicability of laws or regulations); not to commit or permit waste; not to commit, suffer or 
permit any act upon the Property in violation of law and/or covenants, conditions and/or 
restrictions affecting the Property; not to permit or suffer any material alteration of or addition to 
the buildings or improvements constructed in or upon the Property after the date of this Deed of 
Trust without the consent of the Beneficiary. 
 

9. To appear in and defend any action or proceeding purporting to affect the security 
of this Deed of Trust or the rights or powers of Beneficiary or Trustee, and to pay all reasonable 
costs and expenses, including cost of evidence of title and reasonable attorney’s fees in a 
reasonable sum, in any such action or proceeding in which Beneficiary or Trustee may appear. 
 

10. Should Trustor fail, after the giving of notice and the expiration of any applicable 
cure period, to make any payment or do any act as provided in this Deed of Trust, then 
Beneficiary or Trustee, but without obligation to do so, and without notice to or demand upon 
Trustor, and without releasing Trustor from any obligations, may make or do the same in such 
manner and to such extent as either may deem necessary to protect the security of this Deed of 
Trust. Following default, after the giving of notice and the expiration of any applicable cure 
period, Beneficiary or Trustee being authorized to enter upon the Property for such purposes, 
may commence, appear in and/or defend any action or proceeding purporting to affect the 
security hereof or the rights or powers of Beneficiary or Trustee; may pay, purchase, contest, or 
compromise any encumbrance, charge, or lien which in the judgment of either appears to be 
prior or superior hereto; and, in exercising any such powers, may pay necessary expenses, 
employ counsel, and pay reasonable fees. 
 

11. Beneficiary shall have the right to pay fire and other property insurance premiums 
when due should Trustor fail to make any required premium payments. All such payments made 
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by the Beneficiary shall be added to the indebtedness and obligations secured by this Deed of 
Trust. 
 

12. To pay immediately and without demand all sums so expended by Beneficiary or 
Trustee, under permission given under this Deed of Trust, with interest from date of expenditure 
at the highest non-usurious rate of interest permitted by law. 
 

13. That upon the failure of Trustor, after the giving of notice and the expiration of 
any applicable cure period, to keep and perform all the covenants, conditions, and agreements of 
the Payment Agreement, the entire indebtedness evidenced by the Payment Agreement and any 
other instrument secured by this Deed of Trust shall at the option of the Beneficiary of this Deed 
of Trust become due and payable, regardless of anything to the contrary that is contained in this 
Deed of Trust. 
 

14. Except for any Permitted Deed of Trust approved by Beneficiary as provided in 
that certain Agreement Containing Covenants Affecting Real Property recorded entered into by 
and between Trustor (Purchaser therein) and Beneficiary (Successor Agency therein) 
concurrently herewith as Document No. ____________________ (“Covenant Agreement”), 
which Permitted Deed of Trust shall be senior in priority to this Deed of Trust, Trustor further 
covenants that it will not voluntarily create, suffer, or permit to be created against the Property 
any lien or liens except as authorized by Beneficiary in accordance with the Covenant 
Agreement, and further that Trustor will keep and maintain the property free from the claims of 
all persons supplying labor or materials which will enter into the construction of any and all 
buildings now being erected or to be erected on said premises. Notwithstanding anything to the 
contrary contained in this Deed of Trust, Trustor shall not be obligated to pay any claims for 
labor, materials or services which Trustor in good faith disputes and is diligently contesting, 
provided that Trustor shall, at Beneficiary’s written request, within thirty (30) days after written 
request from Beneficiary following the filing of any claim or lien and Beneficiary’s good faith 
determination that foreclosure of such lien could occur within 60 days or that Beneficiary’s 
interests hereunder are in jeopardy (but in any event, and without any requirement that 
Beneficiary must first provide a written request, prior to foreclosure) record in the Office of the 
County Recorder of San Diego County, a surety bond in the amount of such claim item to protect 
against a claim of lien, or provide such other security reasonably satisfactory to Beneficiary. 
 

15. That any and all improvements made or about to be made upon the premises 
covered by the Deed of Trust, and all plans and specifications, comply with all applicable 
municipal ordinances and regulations and all other applicable regulations made or promulgated, 
now or hereafter, by lawful authority, and that the same will upon completion comply with all 
such municipal ordinances and regulations and with the rules of the applicable fire rating or 
inspection organization, bureau, association or office. 
 

16. Trustor agrees to pay to Beneficiary or to the authorized loan servicing 
representative of the Beneficiary a reasonable charge for providing a statement regarding the 
obligation secured by this Deed of Trust as provided by Section 2954, Article 2, Chapter 2 Title 
14, Division 3, of the California Civil Code. 
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IT IS MUTUALLY AGREED THAT: 
 

17. Should the Property or any part of the Property be taken or damaged by reason of 
any public improvement or condemnation proceeding, or damaged by fire, or earthquake, or in 
any other manner, subject to the rights of any beneficiary of a deed of trust senior in priority to 
this Deed of Trust (“Senior Lender”), Beneficiary shall be entitled to all compensation, awards, 
and other payments or relief which are not used to reconstruct, restore or otherwise improve the 
property or part thereof that was taken or damaged, and shall be entitled at its option to 
commence, appear in and prosecute in its own name, any action or proceedings, or to make any 
compromise or settlement, in connection with such taking or damage.  Subject to the rights of 
any Senior Lender, all such compensation, awards, damages, rights of action and proceeds which 
are not used to reconstruct, restore or otherwise improve the Property or part of the Property that 
was taken or damaged, including the proceeds of any policies of fire and other insurance 
affecting the Property, are by this Deed of Trust assigned to Beneficiary.  After deducting all its 
reasonable expenses, including reasonable attorney’s fees, the balance of the proceeds which are 
not used to reconstruct, restore or otherwise improve the Property or part of the Property that 
was taken or damaged, shall be applied to the amount due under the Payment Agreement.  No 
amount applied to the reduction of the principal shall relieve the Trustor from making payments 
as required by the Payment Agreement. 
 

18. Upon default by Trustor in making any payments provided for in this Deed of 
Trust or upon default by Trustor in making any payment required in the Payment Agreement, 
which failure continues uncured for a period of 10 days following written notice to Trustor, or if 
Trustor shall fail to perform any covenant or agreement in this Deed of Trust within 30 days after 
written demand by Beneficiary (or, in the event that more than 30 days is reasonably required to 
cure such default, should Trustor fail to promptly commence such cure, and diligently prosecute 
same to completion), Beneficiary may declare all sums secured by this Deed of Trust 
immediately due and payable by delivery to Trustee of written declaration of default and demand 
for sale, and of written notice of default and of election to cause the Property to be sold, which 
notice Trustee shall cause to be duly filed for record and Beneficiary may foreclose this Deed of 
Trust.  Beneficiary shall also deposit with Trustee this Deed of Trust, any instruments and 
documents secured by this Deed of Trust and all documents evidencing expenditures secured by 
this Deed of Trust. 
 

19. After the lapse of such time as may then be required by law following the 
recordation of said notice of default, and notice of sale having been given as then required by 
law, Trustee, without demand on Trustor, shall sell the Property at the time and place fixed by it 
in said notice of sale, either as a whole or in separate parcels, and in such order as it may 
determine at public auction to the highest bidder for cash in lawful money of the United States, 
payable at time of sale.  Trustee may postpone sale of all or any portion of the Property by public 
announcement at the time and place of sale, and from time to time thereafter may postpone the 
sale by public announcement at the time and place of sale, and from time to time thereafter may 
postpone the sale by public announcement at the time fixed by the preceding postponement.  
Trustee shall deliver to the purchaser its deed conveying the property so sold, but without any 
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covenant or warranty, express or implied.  The recitals in the deed of any matters or facts shall 
be conclusive proof of the truthfulness thereof. Any person, including Trustor, Trustee or 
Beneficiary, may purchase at the sale.  The Trustee shall apply the proceeds of sale to payment 
of (1) the expenses of such sale, together with the reasonable expenses of this trust including in 
this Deed of Trust reasonable Trustee's fees or attorney’s fees for conducting the sale, and the 
actual cost of publishing, recording, mailing and posting notice of the sale; (2) the cost of any 
search and/or other evidence of title procured in connection with such sale and revenue stamps 
on Trustee's Deed; (3) all sums expended under the terms hereof, not then repaid, with accrued 
interest at the highest rate of interest permitted by law to be paid to Beneficiary; (4) all other 
sums then secured by this Deed of Trust; and (5) the remainder, if any, to the person or persons 
legally entitled thereto. 
 

20. Beneficiary may from time to time substitute a successor or successors to any 
Trustee named in this Deed of Trust or acting under this Deed of Trust to execute this Trust.  
Upon such appointment, and without conveyance to the successor trustee, the latter shall be 
vested with all title, powers, and duties conferred upon any Trustee in this Deed of Trust named 
or acting under this Deed of Trust.  Each such appointment and substitution shall be made by 
written instrument executed by Beneficiary, containing reference to this Deed of Trust and its 
place of record, which, when duly recorded in the proper office of the county or counties in 
which the property is situated, shall be conclusive proof of proper appointment of the successor 
trustee. 

 
21. The pleading of any statute of limitations as a defense to any and all obligations 

secured by this Deed of Trust is by this Deed of Trust waived to the full extent permissible by 
law.  
 

22. Upon written request of Beneficiary stating that all sums secured by this Deed of 
Trust have been paid and all obligations secured by this Deed of Trust have been satisfied, and 
upon surrender of this Deed of Trust and the Payment Agreement to Trustee for cancellation and 
retention and upon payment of its fees, Trustee shall reconvey, without warranty, the property 
then held under this Deed of Trust.  The recitals in such reconveyance of any matters or fact 
shall be conclusive proof of the truthfulness thereof.  The grantee in such reconveyance may be 
described as “the person or persons legally entitled thereto.” 
 

23. The trust created by this Deed of Trust is irrevocable by Trustor. 
 

24. This Deed of Trust applies to, inures to the benefit of, and binds all parties hereto, 
their heirs, legatees, devisees, administrators, executors, successors, and assigns.  The term 
“Beneficiary” shall include not only the original Beneficiary under this Deed of Trust but also 
any future owner and holder including pledgees, of any instruments and documents secured by 
this Deed of Trust.  In this Deed of Trust, whenever the context so requires, the masculine 
gender includes the feminine and/or neuter, and the singular number includes the plural.  All 
obligations of Trustor under this Deed of Trust are joint and several. 

Attachment 16



 
Deed of Trust  participation v5 
10-1-13 

Deed of Trust 
 Page 9 of 11 

 

 
25. Trustee accepts this Trust when this Deed of Trust, duly executed and 

acknowledged, is made public record as provided by law.  Except as otherwise provided by law 
the Trustee is not obligated to notify any party hereto of pending sale under this Deed of Trust or 
of any action of proceeding in which Trustor, Beneficiary, or Trustee shall be a party unless 
brought by Trustee. 
 

26. The undersigned Trustor requests that a copy of any notice of default and of any 
notice of sale under this Deed of Trust be mailed to Trustor at the address set forth in the first 
paragraph of this Deed of Trust.  

 
27. Trustor agrees at any time and from time to time upon receipt of a written request 

from Beneficiary, to furnish to Beneficiary detailed statements in writing of income, rents, 
profits, and operating expenses of the premises, and the names of the occupants and tenants in 
possession, together with the expiration dates of their leases and full information regarding all 
rental and occupancy agreements, and the rents provided for by such leases and rental and 
occupancy agreements, and such other information regarding the premises and their use as may 
be requested by Beneficiary. 
 

28. Trustor agrees that the indebtedness secured by this Deed of Trust is made 
expressly for the purpose of financing the acquisition of the Property and plans for the 
construction of improvements thereon as provided in the Payment Agreement. 
 

29. Trustor agrees that, except as otherwise provided in the Payment Agreement, 
upon sale of the Subject Property, the entire indebtedness secured by this Deed of Trust shall at 
the option of Beneficiary be immediately due and payable. 
 

30.  Notwithstanding specific provisions of this Deed of Trust, non-monetary 
performance under this Deed of Trust shall not be deemed to be in default where delays or 
defaults are due to: war; insurrection; strikes; lock-outs; riots; floods; earthquakes; fires; 
casualties; acts of God; acts of the public enemy; epidemics; quarantine restrictions; freight 
embargoes; lack of transportation; governmental restrictions or priority; litigation; unusually 
severe weather; inability to secure necessary labor, materials or tools; delays of any contractor or 
supplier; acts of the other party; acts or failure to act of the City of Imperial Beach or any other 
public or governmental agency or entity; or any other causes beyond the reasonable control or 
without the fault of the party claiming an extension of time to perform.  An extension of time for 
any such cause (a “Force Majeure Delay”) shall be for the period of the enforced delay and shall 
commence to run from the time of the commencement of the cause. If, however, notice by the 
party claiming such extension is sent to the other party more than thirty (30) calendar days after 
the commencement of the cause, the period shall commence to run only thirty (30) calendar days 
prior to the giving of such notice.  Times of performance under this Deed of Trust may also be 
extended in writing by the Beneficiary and Trustor.  Notwithstanding the foregoing, none of the 
foregoing events shall constitute a Force Majeure Delay unless and until Trustor delivers to 
Beneficiary written notice: describing the event; its cause; when and how Trustor obtained 
knowledge; the date the event commenced; a reasonable causal connection between the event 
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and the need for Trustor to extend times of performance; and the estimated delay resulting from 
the event.  
 

31.  If the rights and liens created by this Deed of Trust shall be held by a court of 
competent jurisdiction to be invalid or unenforceable as to any part of the obligations described 
in this Deed of Trust, the unsecured portion of such obligations shall be completely performed 
and paid prior to the performance and payment of the remaining and secured portion of the 
obligations, and all performance and payments made by Trustor shall be considered to have been 
performed and paid on and applied first to the complete payment of the unsecured portion of the 
obligations. 
 

32. (a)  Subject to the extensions of time set forth in Section 30, and subject to the 
further provisions of this Section 32, failure or delay by Trustor to perform any term or provision 
required to be performed under the Payment Agreement or this Deed of Trust constitutes a 
default under this Deed of Trust; 
   

 (b) Beneficiary shall give written notice of default to Trustor, specifying the 
default complained of by the Beneficiary.  Delay in giving such notice shall not constitute a 
waiver of any default nor shall it change the time of default. 
 

 (c)  Any failures or delays by Beneficiary in asserting any of its rights and 
remedies as to any default shall not operate as a waiver of any default or of any such rights or 
remedies.  Delays by Beneficiary in asserting any of its rights and remedies shall not deprive 
Beneficiary of its right to institute and maintain any actions or proceedings which it may deem 
necessary to protect, assert, or enforce any such rights or remedies. 
 

 (d) If a monetary event of default occurs under the terms of the Payment 
Agreement or under this Deed of Trust, prior to exercising any remedies under this Deed of Trust 
Beneficiary shall give Trustor, the holder of any senior indebtedness, and each of the members of 
Trustor’s limited liability company, if such persons have requested in writing that Beneficiary 
give such persons notice of default, simultaneous written notice of such default.  Trustor shall 
have a reasonable period of time after such notice is given within which to cure the default prior 
to exercise of remedies by Beneficiary under the Payment Agreement and/or this Deed of Trust.  
In no event shall Beneficiary be precluded from exercising remedies if its security becomes or is 
about to become materially impaired by any failure to cure a default or the default is not cured 
within ten (10) calendar days after the notice of default is received or deemed received. 
 

 (e) If a non-monetary event of default occurs under the terms of the Payment 
Agreement or this Deed of Trust, prior to exercising any remedies under this Deed of Trust or 
under such Payment Agreement, Beneficiary shall give Trustor, the holder of any senior 
indebtedness and each of the members of Trustor’s limited liability company, if such persons 
have requested in writing that Beneficiary give such persons notice of default, concurrent notice 
of such default.  If the default is reasonably capable of being cured within thirty (30) calendar 
days after such notice is received or deemed received, Trustor shall have such period to effect a 
cure prior to exercise of remedies by the Beneficiary under this Payment Agreement and/or this 
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Deed of Trust.  If the default is such that it is not reasonably capable of being cured within thirty 
(30) calendar days, and Trustor (i) initiates corrective action within said period, and (ii) 
diligently and in good faith works to effect a cure as soon as possible, then Trustor shall have 
such additional time as is reasonably necessary to cure the default prior to exercise of any 
remedies by Beneficiary. In no event shall Beneficiary be precluded from exercising remedies if 
its security becomes or is about to become materially jeopardized by any failure to cure a default 
or the default is not cured within one hundred eighty (180) days after the notice of default is 
received or deemed received. 
 

 (f)  Any notice of default that is transmitted by electronic facsimile transmission 
followed by delivery of a “hard” copy, shall be deemed delivered upon its transmission; any 
notice of default that is personally delivered (including by means of professional messenger 
service, courier service such as United Parcel Service or FedEx, or by U.S. Postal Service), shall 
be deemed received on the documented date of receipt by Trustor; and any notice of default that 
is sent by registered or certified mail, postage prepaid, return receipt required shall be deemed 
received on the date of receipt thereof. 

 
33.  Unless expressly subordinated by a recorded instrument duly executed by the 

Successor Agency Executive Director or his or her designee, this Deed of Trust shall not be 
subordinate to any deed of trust, mortgage or other encumbrance. Subject to the occurrence of 
the Phase 1 Closing (as defined in the Covenant Agreement), Successor Agency Executive 
Director shall execute a Subordination Agreement (as defined in the Covenant Agreement) as to 
Property 1, and subject to the occurrence of the Phase 2 Closing (as defined in the Covenant 
Agreement), Successor Agency Executive Director shall execute a Subordination Agreement as 
to Property 2. 

 
 34. In the event of any fire or other casualty to the Project or eminent domain 
proceedings resulting in condemnation of the Project or any part of the Project, Trustor shall 
have the right to rebuild the Project, and to use all available insurance or condemnation proceeds 
for that purpose; provided that (a) such proceeds are sufficient to rebuild the Project in a manner 
that provides adequate security to Beneficiary for repayment of the obligations secured by this 
Deed of Trust or if such proceeds are insufficient then Trustor shall have funded any deficiency, 
(b) if there is no then-existing Senior Deed of Trust, Beneficiary shall have the right to 
reasonably approve plans and specifications for any major rebuilding (other than any 
replacement of damaged buildings with substantially similar improvements) and the right to 
approve disbursements of insurance or condemnation proceeds for rebuilding under a 
construction escrow or similar arrangement, and (c) no material default then exists under the 
Payment Agreement. If the casualty or condemnation affects only part of the Project and total 
rebuilding is infeasible, then proceeds may be used for partial rebuilding  and partial repayment 
of the Secured Obligations in a manner that provides adequate security to Beneficiary for 
repayment of the remaining balance of the Secured Obligations. 

Attachment 16



 
Deed of Trust  participation v5 
10-1-13 

Deed of Trust 
 Page 12 of 11 

 

 
 IN WITNESS WHEREOF Trustor has executed this Deed of Trust as of the day and 
year set forth above. 
 

 SUDBERRY-PALM AVENUE LLC, 
a California limited liability company 
 
By: SUDBERRY DEVELOPMENT, INC.,  a 

California corporation, its manager 
 

 
Dated:___________________  By:________________________________ 

 Colton T. Sudberry, President 
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STATE OF CALIFORNIA  ) 
     ) 
COUNTY OF ________  ) 
On ________________________________________ before me, (here insert name and title of 
the officer), personally appeared ______________________________, who proved to me on the 
basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing Section is true and correct. 
 
WITNESS my hand and official seal. 
 
Signature_______________________________________ (Seal) 
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Exhibit “B” to Deed of Trust 
 

Insurance Requirements 
 

At all times prior to the repayment in full of the obligations secured by this Deed of 
Trust, Trustor shall maintain in effect and deliver to Beneficiary duplicate originals of the 
following insurance policies (the “Insurance Policies”), complete with additional insured and 
loss payee endorsements, as applicable. Any capitalized term not otherwise defined in this 
Exhibit shall have the meaning ascribed to such term in the Deed of Trust to which this is 
attached.  
 
 a. Trustor and Trustor’s contractors and sub-contractors hired to perform 
work on the Property shall maintain general liability insurance, to protect against claims due to 
bodily injury, including death therefrom, suffered or alleged to be suffered by any person or 
persons whomsoever on or about the Property and the Improvements, or in connection with the 
operation thereof, resulting directly or indirectly from any acts or activities of the Beneficiary or 
Trustor or any person acting for the Beneficiary or Trustor, or under their respective control or 
direction, and also to protect against claims due to damage to any property of any person 
occurring on or about the Property and the Improvements, or in connection with the operation 
thereof, caused directly or indirectly by or from acts or activities of the Beneficiary or Trustor, 
its contractor(s) or subcontractor(s) or its tenants or any person acting for the Beneficiary or 
Trustor, or under their respective control or direction.  Such property damage and bodily injury 
insurance shall also provide for and protect the Beneficiary against incurring any legal cost in 
defending claims for alleged loss.  Such bodily injury and property damage insurance shall name 
the Imperial Beach Redevelopment Agency Successor Agency (the “Indemnitee”) as additional 
insured. Such bodily injury and property damage insurance shall be in minimum limits of 
___________ Dollars ($_________) per occurrence with a _____________ Dollars 
($_________) aggregate, which limits shall be increased from time-to-time to reflect increases in 
the Consumer Price Index from base year 201___; provided, however, the limitation on the 
amount of insurance shall not limit the responsibility of the Trustor to indemnify the Indemnitees 
or to pay damages for injury to persons or property resulting from Trustor’s activities or the 
activities of any other person or persons for which Trustor is otherwise responsible. 
 
 b. During construction and until a Certificate of Occupancy for the 
completed development has been issued by the City, Trustor shall carry Builder’s Risk coverage 
for the Improvements. After completion of construction, Trustor shall maintain property 
insurance in an amount not less than the full insurable value of the Improvements with extended 
coverage including fire, windstorm, flood, vandalism, malicious mischief, earthquake (if 
commercially available at reasonable rates or as otherwise required), boiler and machinery if 
applicable, and other such perils customarily covered by an “All Risk” policy.  Such policy shall 
include a loss payable endorsement naming “Imperial Beach Redevelopment Agency 
Successor Agency” as loss payee.  The term “full insurable value” as used above shall mean the 
actual replacement cost (excluding the cost of excavation, foundation and footings below the 
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lowest floor and without deduction for depreciation) of the Improvements immediately before 
such casualty or other loss, including the cost of rehabilitation of the Improvements, architectural 
and engineering fees, and inspection and supervision.   
  
 c. After the completion of construction, Trustor shall maintain or cause to be 
maintained loss of rental income insurance with respect to the Improvements, against the perils 
of fire, lightning, vandalism, malicious mischief, riot and civil commotion, and such other perils 
ordinarily included in extended coverage policies.   
 
 d. Trustor shall maintain or cause to be maintained Workers’ 
Compensation Insurance including Employer’s Liability insurance in limits of not less than 
___________ Dollars ($_________), increased from time-to-time to reflect increases in the 
Consumer Price Index from base year 201____, issued by a responsible carrier authorized under 
the laws of the State of California to insure employers against liability for compensation under 
the workers’ compensation laws now in force in California, or any laws hereafter enacted as an 
amendment or supplement thereto or in lieu thereof.  Such workers’ compensation insurance 
shall cover all persons employed by Trustor and its contractors and subcontractors in connection 
with the Property and the Improvements and shall cover claims for death, bodily injury, illness, 
or disease made by, for or on behalf of any person incurring or suffering injury, death, illness or 
disease in connection with the Property or the Improvements or the operation thereof by Trustor. 
 

e. Professional liability insurance shall be required of architects and 
engineers hired to perform work on the Improvements in limits of not less than ___________ 
Dollars ($_________).  Trustor shall ensure that insurance for architects and engineers is 
received by the Beneficiary prior to the commencement of any work on the Property. 
 

f. Commercial automobile insurance coverage in minimum limits of not less 
than $_________, increased from time-to-time to reflect increases in the Consumer Price Index 
from base year 201___, shall be required by Trustor and/or Trustor’s contractors and sub-
contractors hired to perform work on the Property for owned, hired, leased, and non-owned autos 
and shall be received by the Beneficiary prior to the commencement of any work being 
performed on Property. 
 

g. All required insurance policies shall not be subject to cancellation, 
reduction in coverage, or non-renewal except after notice in writing shall have been sent by 
registered mail addressed to the Beneficiary not less than thirty (30) days prior to the effective 
date thereof (ten days for nonpayment of premiums).  All policies where applicable must name 
“Imperial Beach Redevelopment Agency Successor Agency” as additional insured.  The 
insurance policies or endorsements shall also contain a waiver of subrogation for the benefit of 
the Beneficiary. 
 

h. All insurance provided under this Agreement shall be for the benefit of 
Trustor and the Beneficiary.  Trustor agrees to timely pay or cause to be paid all premiums for 
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such insurance and, at its sole cost and expense, to comply and secure compliance with all 
insurance requirements necessary for the maintenance of such insurance. 
 

i. Trustor shall submit proof of insurance and applicable endorsements as 
required by this Section to the Beneficiary prior to recordation of this Deed of Trust.  At least 
thirty (30) days prior to expiration of any such policy, copies of renewal policies shall be 
submitted to the Beneficiary. 
 

j. All insurance shall be effected under policies issued by insurers of 
recognized responsibility, licensed or permitted to do business in the State of California 
reasonably approved by the Beneficiary. 
 

k. Subject to the provisions of any other construction lender’s and permanent 
lender’s loan documents, all proceeds of insurance with respect to loss or damage to the 
Improvements during the term of the Payment Agreement shall be payable, under the provisions 
of the policy of insurance, jointly to Trustor and the Beneficiary, and said proceeds shall 
constitute a trust fund to be used for the restoration, repair or rebuilding of the Improvements in 
accordance with plans and specifications approved in writing by the Beneficiary.  To the extent 
that such proceeds exceed the cost of such restoration, repair or rebuilding, such proceeds shall 
be applied to repay the Loan.  During any period when a permanent loan is outstanding, such 
proceeds shall be divided between the permanent lender and the Beneficiary in proportion to the 
balance of their respective loans.  In the event of any fire or other casualty to the Improvements 
or eminent domain proceedings resulting in condemnation of the Improvements or any part 
thereof, the Trustor shall have the right to rebuild the Improvements, and to use all available 
insurance or condemnation proceeds to pay costs in connection with rebuilding the 
Improvements, provided that (a) such proceeds are sufficient to keep the Loan secured by this 
Deed of Trust in balance and rebuild the Improvements in a manner that provides adequate 
security to Beneficiary for repayment of the Loan or if such proceeds are insufficient then the 
Trustor shall have funded any deficiency, (b) the Beneficiary shall have the right to approve 
plans and specifications for any major rebuilding and the right to approve disbursements of 
insurance or condemnation proceeds for rebuilding under a construction escrow or similar 
arrangement, and (c) no material default then exists under the Loan documents.  If the casualty 
or condemnation affects only part of the Improvements and total rebuilding is infeasible, then 
proceeds may be used for partial rebuilding and partial repayment of the Loan in a manner that 
provides adequate security to the Beneficiary for repayment of the remaining balance of the 
Loan. 
 

l. The Beneficiary reserves the right at any time during the term of this Deed 
of Trust to change the amounts and types of insurance required under this Deed of Trust by 
giving the Trustor ninety (90) calendar days written, advance notice of such change.  If such 
change(s) should result in substantial additional cost to the Trustor, the Beneficiary agrees to 
negotiate additional compensation proportional to the increased benefit to the Beneficiary. 
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m. The Successor Agency Executive Director shall have the right in his or her 
sole discretion to accept insurance policies with lower limits than the minimum limits set forth in 
this Attachment. 

 
  n. In the event Trustor fails to maintain or cause to be maintained the full 
insurance coverage required by this Deed of Trust, the Beneficiary, after at least seven (7) 
Business Days prior notice to Trustor, may, but shall be under no obligation to, take out the 
required policies of insurance and pay the premiums on such policies.  Any amount so advanced 
by the Beneficiary, together with interest thereon from the date of such advance at the highest 
rate of interest then allowed by applicable law, shall become an additional obligation of Trustor 
to the Beneficiary and shall be secured by this Deed of Trust.  
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OFFICIAL BUSINESS 
Document entitled to fee 
Recording per California Government 
Code Section 27383 
 
Recording Requested by and  
When Recorded Return to: 
 
City of Imperial Beach  
825 Imperial Beach Boulevard 
Imperial Beach, California 91932 
Attention:  9th and Palm Project Manager 

SPACE ABOVE LINE FOR RECORDER’S USE 

ACCEPTANCE AND MAINTENANCE AGREEMENT  

FOR PUBLIC IMPROVEMENTS 

This ACCEPTANCE AND MAINTENANCE AGREEMENT (“Agreement”), dated for 
reference purposes as of the __ day of __________, 20__, is entered into by and between the 
following (collectively, the “Parties”):  THE CITY OF IMPERIAL BEACH, a municipal 
corporation (“City”), and SUDBERRY-PALM AVENUE, LLC, a California limited partnership 
(“Purchaser”). 

RECITALS 

 A. The Imperial Beach Redevelopment Agency Successor Agency (“Successor 
Agency”) has conveyed to Purchaser that certain real property located generally on the south side 
of Palm Avenue (State Route 75) between 7th Street and 9th Street, in the City of Imperial Beach, 
California, legally described in the Legal Description attached to this Agreement as Exhibit “A” 
(“Property”).  

 B. Pursuant to that certain Purchase and Sale Agreement dated ___________, 
201____ (“Purchase Agreement”) by and between the Successor Agency and Purchaser, 
Purchaser has agreed to construct or cause to be constructed an approximately 46,200 square foot 
town center containing retail and commercial uses, parking, landscaping, lighting and related 
improvements on the Property (“Project”), in accordance with the terms of the Purchase 
Agreement.  The term “Purchase Agreement” as used herein shall mean, refer to and include the 
Purchase Agreement, as well as any riders, exhibits, addenda, implementation agreements, 
amendments and attachments thereto (which are hereby incorporated herein by this reference) or 
other documents expressly incorporated by reference in the Purchase Agreement. Any 
capitalized term not otherwise defined herein shall have the meaning ascribed to such term in the 
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Purchase Agreement. 

C. In consideration for the Successor Agency’s performance of its obligations under 
the Purchase Agreement, Purchaser agreed to construct the off-site improvements (“Public 
Improvements”) set forth in the Purchase Agreement to serve the Project, which include the 
following:  

1. The intersection improvements at Delaware, Palm and State Route 75 (the 
“Highway 75 Access Improvements”) including, without limitation, the following; 

(a) Removal of existing median and pavement between Palm Avenue 
and Property entrance; 

  (b) Removal of existing curb/gutter, median and pavement along 
southern side of Palm Avenue, between 7th Avenue and State Route 75; 

  (c) Construction of new curb/gutter, pavement and median on Palm 
Avenue between 7th Avenue and State Route 75; 

  (d) Installation of landscaping and irrigation and storm water treatment 
“garden”, which shall be an ongoing maintenance obligation of Purchaser before and after 
acceptance of the remainder of the Public Improvements by the City; 

  (e) Installation of new street lights; and  

  (f) Any other Cal-Trans requirements relating to the Public 
Improvements. 

2. Moving of traffic signals and interconnection of traffic signals and 
construction of curbs, gutters, sidewalks and landscaping on Palm Avenue and 9th Street;  

3. All existing and proposed utilities within the boundary of the Property, or 
within any right-of-way abutting the boundary shall be placed underground (conversion) to the 
reasonable satisfaction of the City Public Works Director. Purchaser is responsible for 
complying with the requirements and make such arrangements with each serving and impacted 
utility company for the conversion or additional installation of such facilities (the “Underground 
Utilities”); 

4. Removal and replacement of the concrete alley at the south end of the 
Property to the reasonable satisfaction of the City Public Works Director, including the 
adjustment to grade and/or replacement of all utility covers in such alley.  The work shall also 
include combining and reconfiguring the vehicular access point to the alley and parking access 

Attachment 17



 
9th and Palm Maint and Acceptance v5 
10-1-13 

 
 

Page 3 of 5

on 9th Street to the satisfaction of the City Public Works Director. The concrete section shall be 
designed to support the imposed load of fire apparatus to withstand a minimum 95,000 pound 
vehicle load (“Alley Improvements”);  

5. The existing traffic signal pole signaling left turns from Westbound Silver 
Strand Boulevard to Palm Avenue shall be removed and replaced to the reasonable satisfaction 
of the City Public Works Director (“New Traffic Signal”); and 

6. All other improvement requirements as set forth in the Purchase 
Agreement. 

D. The purpose of this Agreement is to establish the conditions for City’s acceptance 
of the Public Improvements once completed by Purchaser in accordance with the Purchase 
Agreement and all applicable City requirements.   

E. The Public Improvements detailed herein are not exhaustive of all of the public 
improvements Purchaser must complete pursuant to the Project entitlements, other governing 
documents and/or applicable law; however, recordation hereof following Completion will 
constitute conclusive evidence that all Public Improvements required pursuant to the Purchase 
Agreement have been completed.   

 NOW, THEREFORE, in consideration of the mutual promises, covenants, and 
agreements of the Parties, and other good and valuable considerations, the sufficiency and 
adequacy of which are hereby acknowledged by the Parties, the Parties hereto agree as follows: 

1.0 MAINTENANCE PENDING ACCEPTANCE OF DEDICATION. The Parties 
understand and agree that until such time that the City accepts the completed Public 
Improvements, Purchaser shall be obligated and responsible for the ongoing maintenance of and 
repairs to the Improvements. 

2.0 CONDITIONS FOR CITY’S ACCEPTANCE OF PUBLIC IMPROVEMENTS. 
The Public Improvements shall be promptly accepted by City upon Completion.  For purposes 
herein “Completion” means the point in time when all of the following shall have occurred: (1) 
approval of the Public Improvements by the City’s Public Works Director, which approval shall 
not be unreasonably conditioned, delayed or withheld; (2) approval of the Public Improvements 
by Cal-trans, as necessary; (3) recordation of a Notice of Completion by the City; (4) 
certification or equivalent by an authorized representative of each designer of each of the 
respective Improvements that construction has been completed in a good and workmanlike 
manner and substantially in accordance with plans and specifications approved by the City; and 
(5) payment, settlement or other extinguishment, discharge, release, waiver, bonding or insuring 
against any mechanic’s liens that have been recorded or stop notices that have been delivered. 
Purchaser shall promptly remedy at the Purchaser’s cost and expense any condition or conditions 
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which prevent the City from accepting the Public Improvements as provided by this paragraph.  

3.0 FORM OF ACCEPTANCE. The City’s acceptance of the Public Improvements 
shall be in writing by an adopted resolution of the City Council. The Public Improvements shall 
become the property of the City immediately upon acceptance.  

4.0 GUARANTEE. Purchaser hereby guarantees all work against defective 
workmanship and materials furnished by Purchaser for a period of one (1) year from the date the 
Notice of Completion is filed. Purchaser shall promptly replace or repair in a manner satisfactory 
to City’s Public Works Director, any such defective work, after notice to do so from City, and 
within the time specified in the notice. Upon the failure of Purchaser to make such replacements 
or repairs within fifteen (15) calendar days of notice from the City, the City may perform this 
work and the Purchaser and its sureties shall be liable for the costs thereof.  If any such 
replacements and repairs cannot reasonably be made within such fifteen (15) calendar day 
period, and Purchaser has begun such replacements and repairs fifteen (15) calendar day period 
and is proceeding with diligence to complete same, then such fifteen (15) calendar day period 
shall be extended to allow the completion of such replacements and repairs. In addition to the 
foregoing, the City, in its sole discretion, may extend the fifteen (15) day deadline to complete 
any such replacements or repairs.  

5.0 INDEMNIFICATION.  In addition to and without limiting any indemnity 
provided under the Purchase Agreement, Purchaser shall protect, defend, indemnify and hold the 
Successor Agency, City and each of their respective elected officials, members, officers, 
representatives, agents, employees, contractors and attorneys (collectively, the “Indemnified 
Parties”) harmless from and against any and all claims asserted or liability established for 
damages or injuries to any person or property, including injury to Purchaser’s officers, 
employees, invitees, guests, agents or contractors, which arise out of the negligence or 
intentional misconduct of Purchaser, its respective contractors, subcontractors, agents or other 
persons acting on Purchaser’s behalf  in connection with the design, construction and installation 
of the Improvements, and all expenses of investigating and defending against same, including, 
without limitation, attorneys’ fees and costs.  If the City, in good faith, determines that its 
interests are not adequately protected by being provided a defense by Purchaser, City (and the 
other Indemnified Parties) may, at its election, conduct the defense or participate in the defense 
of any claim related in any way to this indemnification. If the City, on behalf of the Indemnified 
Parties, makes the foregoing election to conduct its own defense or obtain independent legal 
counsel in defense of any claim related to this indemnification, then Purchaser shall pay all of the 
costs related thereto, including, without limitation, reasonable attorneys’ fees and costs. The 
foregoing defense and indemnification obligations shall survive the termination of this 
Agreement and shall continue to remain in effect after any or all of the following events:  
Closing, Completion and recordation of any Release of Construction Covenants. 
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 6.0 SUCCESSORS AND ASSIGNS.  This Agreement shall bind and inure to the 
benefit of the Parties and their respective, permitted heirs, successors in interest and assigns to 
the Property.  

7.0 ESTOPPEL CERTIFICATE.  Upon written request from Purchaser, City shall 
provide, within fifteen (15) days of the receipt of the written request, to Purchaser and any 
lender, prospective lender, or prospective purchaser, an estoppel certificate by which City 
confirms whether or not any defaults then exist hereunder or in connection herewith, along with 
confirmation of such other factual matters as such recipient may reasonably require and which is 
within the knowledge of the City.  Purchaser shall pay all reasonable costs and expenses of City 
in providing any such estoppel certificate. 

SUDBERRY-PALM AVENUE LLC, 
a California limited liability company 

By: SUDBERRY DEVELOPMENT, INC.,  a 
California corporation, its managing member 

 
Dated:___________________  By:________________________________ 

       Colton T. Sudberry, President 

 

CITY OF IMPERIAL BEACH  

Dated:___________________                  By: _____________________________ 
City Manager 

APPROVED AS TO FORM  
City Attorney 

By:______________________ 
      Jennifer Lyon 

KANE, BALLMER & BERKMAN 
Special Counsel 
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By:___________________________ 
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EXHIBIT A 

Legal Description 

The land referred to herein is situated in the State of California, County of San Diego, and 
described as follows: 
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RIGHT OF ENTRY AGREEMENT 
 

This RIGHT OF ENTRY AGREEMENT (“Agreement”) is made as of this ______ day 
of________________, 201____ (the “Effective Date”), by and between IMPERIAL BEACH 
REDEVELOPMENT AGENCY SUCCESSOR AGENCY (the “Successor Agency”), and 
SUDBERRY-PALM AVENUE, LLC, a California limited liability company (“Licensee”). 

 
RECITALS 

 
A. The Successor Agency is the current owner of certain real property located in the City of 

Imperial Beach, San Diego County, California, as more particularly shown on the site 
map attached hereto as Exhibit “A” (the “Site”).   

 
B. The Site is the subject of that certain Purchase and Sale Agreement dated __________, 

201____ (the “Purchase Agreement”), by and between the Successor Agency and the 
Licensee (“Purchaser” therein), pertaining to the redevelopment of the Site with a 
commercial/retail development (the “Improvements”), in accordance with the terms and 
conditions of the Purchase Agreement.   The term “Purchase Agreement” as used herein 
shall mean, refer to and include the Purchase Agreement, as well as any riders, exhibits, 
addenda, implementation agreements, amendments and attachments thereto (which are 
hereby incorporated herein by this reference) or other documents expressly incorporated 
by reference in the Purchase Agreement. Any capitalized term not otherwise defined 
herein shall have the meaning ascribed to it in the Purchase Agreement.  

 
C. Subject to the covenants and conditions set forth below, the parties desire to enter into 

this Agreement to provide Licensee with access to the Site for the purposes and in 
accordance with the terms and provisions set forth herein. 

 
TERMS 

 
1. Grant of License.  The Successor Agency hereby grants to Licensee, its employees, 

contractors, consultants, and agents, a temporary, nonexclusive license and right of entry 
to perform the following acts on the Site: (i) obtain soil samples and make surveys and 
tests necessary to determine the suitability of the Site for the development of the Project; 
(ii) conduct reasonable investigations on and beneath the Site to determine the presence 
of Hazardous Materials; (iii) allow Licensee’s engineers and architects to obtain data for 
drawings, calculations, plans and specifications; (iv) establish a construction office to 
manage any work to be performed on the Site with necessary power and portable sanitary 
services; and (v) conduct reasonable investigations on the Site pertaining to the 
relinquishment, reconfiguration, access, signalization, utility (wet & dry), retention basin, 
storm drain systems assessments and possible relocations, below surface infrastructures 
and other tests and samples necessary for highway and Site improvement to conform to 
the approved plan, all as more specifically described in Exhibit “B”  in accordance with 

Attachment 18



 
 
Right of Entry (Purchaser) v2 
9-25-13 

         

Right of Entry Agreement (Purchaser) 
      Page 2 of 9 

 
 

the drawings attached hereto as Exhibit “D” (collectively, the “Permitted Purposes”), 
subject to all licenses, easements, encumbrances and claims of title affecting the Site, 
during the Term (defined below) of this Agreement (the “License”).  As used herein the 
phrase “Hazardous Materials” means any substance, whether in the form of a solid, 
liquid, gas or any other form whatsoever, which by any governmental requirement is 
defined as “hazardous” or harmful to the environment.  Licensee agrees that the 
Permitted Purposes shall be completed in accordance with any permits and authorization 
issued by the City or any other governmental entity having jurisdiction over the Site in 
connection with the Permitted Purposes.  Licensee’s or its duly authorized employees’, 
agents’, consultants’, independent contractors’ (collectively, “Licensee’s 
Representatives”) use of the Site shall not interfere with the use and enjoyment of the Site 
by the Successor Agency or its directors, officers, members, employees, agents and 
independent contractors (collectively, “Successor Agency’s Representatives”), or anyone 
claiming under or through them.  Licensee shall not permit any other party associated 
with Licensee, except Licensee’s Representatives, to enter onto the Site during the term 
of this Agreement without the prior written consent of the Successor Agency Executive 
Director or his or her designee, which may be withheld in his or her sole and absolute 
discretion.  Licensee and Licensee’s Representatives shall not perform any work other 
than the Permitted Purposes upon the Site.  

 
2. Term.   This Agreement shall commence upon the date the Successor Agency executes 

this Agreement (the “Effective Date”) and shall automatically expire upon the earliest to 
occur of: (i) conveyance of title to the Site to Licensee or its assignees pursuant to the 
Purchase Agreement; (ii) termination of the Purchase Agreement; or (iii) termination of 
this Agreement in accordance with Section 15 hereto (the “Term”).   

 
3.  No Possessory Interest.  Licensee acknowledges and agrees that Successor Agency’s 

grant of this License to use the Site creates no possessory interest in the Site and therefore 
Licensee shall abandon the use of the Site without the necessity of a judicial proceeding 
by the Successor Agency no later than the expiration of this Agreement, or, in the event 
of an earlier termination of this Agreement, Licensee shall abandon the use of the Site 
immediately upon such earlier termination.  Licensee further acknowledges and agrees 
that any failure to abandon the use of the Site upon expiration or termination of this 
Agreement shall constitute a trespass.  This Term of this Agreement is intended to be for 
a short duration. 

 
4. Purpose of Right of Entry. Subject to the provisions of this Agreement, Licensee and 

Licensee’s Representatives may, during the Term, enter onto the Site at reasonable times 
to perform the Permitted Purposes in a good, substantial and workmanlike manner.  Once 
undertaken, each act constituting a Permitted Purpose shall be diligently pursued to 
completion. 
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5. Permits; Compliance with Laws and Regulations.  Any and all work undertaken by 
Licensee pursuant to this Agreement shall be performed in conformance with all laws, 
ordinances, codes, and regulations of, or approved by, the applicable federal, state and 
local governments with respect to Licensee’s or Licensee’s Representatives use of and 
activities upon the Site.  Licensee, at Licensee’s sole cost and expense, shall obtain all 
required governmental permits and authorizations for Licensee’s use of and activities 
upon the Site pursuant to this Agreement, and Licensee’s use of and activities upon the 
Site shall be in conformance with any such permits and authorizations.  Successor 
Agency, in its capacity as owner of the Site, shall cooperate with Licensee in applying for 
such permits and authorizations, subject to the approval of Successor Agency Executive 
Director or designee.    

  
6. Reports and Studies. In consideration of the Successor Agency’s granting of this License, 

Licensee shall promptly provide the Successor Agency with a copy of all reports and test 
results arising from this License; it being understood that such reports and test results are 
being delivered to Successor Agency without any representations or warranties of any 
kind or nature, expressed or implied, as to the contents thereof, and without creating any 
liability for Licensee or the preparer of such reports. 

 
7. Condition Of The Site.   The Site is licensed to Licensee in an “as is” condition, existing 

as of the Effective Date of this Agreement.  Except for the work described in Exhibit “B”, 
Licensee shall not construct any temporary or permanent improvements or make any 
material changes to the Site as part of Licensee’s use of the Site without Successor 
Agency’s prior written consent, which may be withheld in its sole and absolute 
discretion.  Such prohibition on construction of improvements or material changes to the 
Site shall include but shall not be limited to any signs, paving, construction of fencing, 
retaining walls, buildings or structures, or the removal of any living trees.   

 
8. Maintenance and Condition of the Site.  Licensee shall at all times cause its use of and 

activities upon the Site to be conducted in a safe, neat and orderly fashion.  Licensee shall 
be responsible for clean-up of the Site from any activities undertaken by Licensee or any 
Licensee Representative on the Site, including any improvements thereon, in compliance 
with all zoning, building, safety, health, environmental and other laws, codes, ordinances, 
regulations, orders, requirements, permits or authorizations of any federal, state or local 
government applicable to the Permitted Purposes.     

 
9. Restoration of Site.  Upon the termination or expiration of this Agreement, and provided 

that the Site has not been conveyed to Licensee or its assignee(s) pursuant to the Purchase 
Agreement, Licensee shall at its sole cost and expense, cause the Site to be restored from 
any damage or material change caused by Licensee or any Licensee Representative to 
substantially the same condition as the Site was in prior to Licensee’s entry onto the Site 
under this Agreement, except that notwithstanding anything to the contrary herein, 
Licensee shall  complete the work more specifically described in the attached Exhibit 
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“B”.  To ensure completion of the work, as a condition precedent to the effectiveness of 
this License, Licensee shall cause its contractor to obtain and submit to the Successor 
Agency the following:  

 
1. A “Payment Bond” (Material and Labor Bond) for one hundred percent (100%) of 

the contract price of work to be performed, to satisfy claims of material suppliers 
and of mechanics and laborers employed on the work.  The bond shall be 
maintained by the Licensee’s contractor in full force and effect until the work is 
accepted by the Successor Agency and until all claims for materials and labor are 
paid, and shall otherwise comply with the Government Code and Public Contract 
Code. 

2. A “Faithful Performance Bond” for one hundred percent (100%) of the contract 
price to guarantee faithful performance of all work, within the time prescribed, in 
a manner satisfactory to the Successor Agency, and that all materials and 
workmanship will be free from original or developed defects. 

 The bonds must remain in effect until completion of the work.   
 

Licensee shall be responsible for any damage done to the Site by Licensee or Licensee’s 
Representatives.  Licensee shall additionally, at Licensee’s sole cost and expense, 
remove, or cause to be removed, any garbage and debris on the Site caused by Licensee 
or any Licensee Representative. 

 
10. Liens. Licensee shall not suffer or permit to be enforced against the Site, or any part 

thereof, any mechanics’, materialmen’s, contractors’ or subcontractors’ liens or any claim 
for damage arising from any work performed by Licensee or Licensee’s Representatives 
or Licensee or Licensee’s use of and activities upon the Site pursuant to this Agreement.  
Subject to any contest undertaken by Licensee in accordance with the requirements of 
this Paragraph 10 to challenge payment, Licensee shall pay, or cause to be paid, all said 
liens, claims or demands, or post bonds sufficient to dismiss or remove such liens, before 
any action is brought to enforce the same against the Site.  The Successor Agency 
reserves the right at any time and from time to time to post and maintain on the Site, or 
any portion thereof or improvement thereon, such notices of non-responsibility as may be 
necessary to protect Successor Agency against any liability for all such liens, claims or 
demands.  In the event Licensee undertakes a contest of any lien, claim or demand to 
challenge payment, and Successor Agency, in good faith, determines that a foreclosure 
thereof could occur within 60 days, Licensee shall, within ten days of written demand, 
deliver to the Successor Agency bonds or other adequate security in form and amount 
approved in writing by Successor Agency Executive Director or designee. 

 
11. Indemnification.  To the extent permitted by law, Licensee shall protect, defend, 

indemnify and hold Successor Agency, the Successor Agency’s Representative and each 
of its elected officials, officers, representatives, agents, employees, contractors and 
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attorneys (collectively, the “Indemnified Parties”) harmless from and against any and all 
claims asserted or liability established for damages or injuries to any person or property, 
including injury to Licensee’s officers, employees, invitees, guests, agents or contractors, 
which arise out of or are in any manner directly or indirectly connected with any work or 
activity of Licensee, its officers, employees, invitees, guests, agents and contractors 
permitted pursuant to this Agreement (excluding any such matter arising out of the mere 
discovery by Licensee of a Pre-existing Site Condition and any loss or damage to the 
proportional extent resulting from the Successor Agency’s or any Indemnified Party's 
negligence or willful misconduct), and all expenses of investigating and defending 
against same, including, without limitation, attorneys’ fees and costs. If the Successor 
Agency (on behalf of the Indemnified Parties), in good faith, determines that its(their) 
interests are not adequately protected by being provided a defense by Licensee, the 
Successor Agency may, at its election, conduct the defense or participate in the defense 
of any claim related in any way to this indemnification.  If, pursuant to the preceding 
sentence, the Successor Agency makes such election to conduct its own defense or obtain 
independent legal counsel in defense of any claim related to this indemnification, then 
Licensee shall pay all of the costs related thereto, including, without limitation, 
reasonable attorneys’ fees and costs.   The foregoing defense and indemnification 
obligations shall survive the termination of this Agreement or the Purchase Agreement 
and shall continue to remain in effect after any or all of the following events:  
Conveyance of the Site to Licensee or its assignee(s) pursuant to the Purchase 
Agreement, Completion and recordation of any Release of Construction Covenants, as 
described in the Purchase Agreement. 

 
12. Waiver Of Subrogation.  Licensee hereby waives any and every claim which arises or 

may arise in its favor and against the Successor Agency during the term of this 
Agreement or any extension or renewal hereof for any and all loss or damage to 
Licensee’s property, or property of Licensee’s officers, representatives, employees, 
agents, subcontractors, patrons or invitees covered by valid and collectible property 
insurance policies to the extent that such loss or damage is covered under such insurance 
policies.  Successor Agency hereby waives any and every claim which arises or may arise 
in its favor and against the Licensee during the term of this Agreement or any extension 
or renewal hereof for any and all loss or damage to Successor Agency's property, or 
property of Successor Agency’s officers, representatives, employees, agents, 
subcontractors, patrons or invitees covered by valid and collectible property insurance 
policies (or self-insurance programs) to the extent that such loss or damage is covered 
under such insurance policies (or self-insurance programs). Each Party shall obtain 
appropriate waiver of subrogation endorsements to such insurance policies. Such waiver 
shall be in addition to, and not in derogation of, any other waiver or release contained in 
this Agreement.  Licensee also agrees that any insurer providing worker’s compensation 
coverage for Licensee shall agree to waive all rights of subrogation against the Successor 
Agency and Successor Agency’s Representatives for losses arising from activities and 
operations of Licensee and the use of the Site pursuant to this Agreement. 
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13. Liability For Loss, Injury Or Damage. In addition to any other assumption of liability set 

forth herein, and excluding any loss or damage to the extent resulting from the Successor 
Agency’s or any Indemnified Party's negligence or willful misconduct, Licensee agrees 
that it assumes the sole risk and responsibility for any damage, destruction or theft of 
Licensee’s equipment, materials or personal Site placed on the Site and for any injury to 
persons which occurs on the Site as a result of the permitted use licensed pursuant to 
Section 1, above, of this Agreement. 

 
14. Insurance.   Prior to commencing work, Licensee shall procure, maintain, and pay for 

insurance against claims for injuries to persons or damages to property which may arise 
from or in connection with the performance of the work or services hereunder by 
Licensee, its agents, representatives, employees or subcontractors for the duration of the 
License Agreement.  The insurance requirements are set forth in the Insurance 
Requirements and Verifications, which is attached as Exhibit “C”. 

 
15. Termination. In the event that Licensee or Licensee’s Representatives violate any of the 

terms or conditions set forth in this Agreement, the Successor Agency Executive Director 
or designee, after giving Licensee written notice of such violation and a thirty (30) 
calendar day period within which to cure the same and during such 30-day period such 
violation is not cured, shall have the right to immediately terminate this Agreement by 
providing written notice to Licensee of said termination.  No termination or expiration of 
this Agreement shall relieve Licensee of performing any of its obligations required 
hereunder which were either required prior to or which survive such termination or 
expiration.  

 
16. Licensee As Independent Contractor.  Licensee is, and at all times during the term of this 

Agreement shall be deemed to be, an independent contractor.  Successor Agency shall 
not be liable for any acts or omissions of Licensee, or its officers, representatives, 
employees, agents, subcontractors, patrons or invitees and nothing herein contained shall 
be construed as creating the relationship of employee and employer between Licensee 
and Successor Agency.  Licensee shall be solely responsible for all matters relating to 
payment of its employees, including payment of Social Security taxes, withholdings and 
payment of any and all federal, state and local personal income taxes, disability 
insurance, unemployment, and any other taxes for such employees, including any related 
assessments or contributions required by law or any other regulations governing such 
matters. 

 
17. Assignability.  This Agreement may not be assigned or transferred without the express 

written consent of the Successor Agency Executive Director (which may be withheld in 
his or her sole and absolute discretion), whether voluntarily or involuntarily, and 
Licensee shall not permit the use of the Site, or any part thereof, except in strict 
compliance with the provisions hereof, and any attempt to do otherwise shall be null and 
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void. Any approved assignee of this Agreement shall enter into an assignment and 
assumption agreement in a form reasonably approved by the Successor Agency 
Executive Director. No legal title or leasehold interest in the Site is created or vested on 
Licensee. 

 
18. Governing Law.  The laws of the State of California shall govern this Agreement. 
 
19. Counterparts. This Agreement may be executed in any number of counterparts, each of 

which shall be an original and all of which shall constitute one and the same instrument. 
 
20. Attorneys’ Fees.  If any action, proceeding, or arbitration arising out of or relating to this 

Agreement is commenced by either party to this Agreement, then the prevailing party 
shall be entitled to receive from the other party, in addition to any other relief that may be 
granted, the reasonable attorneys’ fees, costs and expenses incurred in the action, 
proceeding or arbitration by the prevailing party. 

 
21. Successor Agency’s Proprietary Capacity.  Licensee agrees that Successor Agency, in 

making and entering into this Agreement, is acting and shall be deemed to be acting 
solely in Successor Agency’s proprietary capacity for all purposes and in all respects; and 
nothing contained in this Agreement shall be deemed directly or indirectly to restrict or 
impair in any manner or respect whatsoever any of Successor Agency’s governmental 
powers or rights or the exercise thereof by Successor Agency, whether with respect to the 
Site or Licensee’s use thereof or otherwise.  It is intended that Licensee shall be obligated 
to fulfill and comply with all such requirements as may be imposed by any governmental 
entity or authority of the City having or exercising jurisdiction over the Site in its 
governmental capacity. 

 
22. Authority to Sign.  Licensee hereby represents that the persons executing this Agreement 

on behalf of Licensee have full authority to do so and to bind Licensee to perform 
pursuant to the terms and conditions of this Agreement. 

 
23. Notice.  Any notice provided for in this Agreement shall be given by mailing such notice 

by certified, return receipt mail addressed as follows: 
 

If to Licensee:  
 

Sudberry-Palm Avenue LLC 
c/o Sudberry Properties 
5465 Morehouse Drive, Suite 260 
San Diego, CA 92121 
Attn: Colton T. Sudberry 
Tel: (858) 546-3000 
Fax: (858) 546-3009  
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And a copy of each such notice sent to Licensee shall be transmitted by email to Gerald I. 
Solomon, Esq. of Solomon Minton Cardinal Doyle & Smith LLP addressed as follows: 
gis@smcdslaw.com 

 
 
 If to Successor Agency:    
   Imperial Beach Redevelopment Agency Successor Agency 

825 Imperial Beach Boulevard  
Imperial Beach, CA 91932 
Attn: Successor Agency Executive Director 
Tel: 619-423-0314 
Fax: 619-628-1395 

 
With a copy to:  

McDougal, Love, Eckis, Boehmer & Foley 
   8100 La Mesa Boulevard, Suite 200 
   La Mesa, CA 91942 
   Attn: Jennifer Lyon 

Tel: 619-440-4444 
   Fax: 619-440-4907 

  
With a copy to:  

Kane, Ballmer & Berkman 
515 S. Figueroa Street, Suite 1850 
Los Angeles, California 90071 
Attn: Kendall D. Berkey 
Tel: 213-617-0480 
Fax: 213-625-0931 

 
24. Time is of the Essence.  Time is of the essence as to every term and condition of this 

Agreement. 
 
25. Recordation. Neither party shall record this Agreement. 
 
26. Severability. In the event that any provisions of this Agreement shall be held to be 

invalid, the same shall not affect in any respect whatsoever the validity of the remainder 
of the Agreement. 

 
IN WITNESS WHEREOF, the parties have executed and delivered this Agreement as of 

the Effective Date.  
 

SUDBERRY-PALM AVENUE LLC, 
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a California limited liability company 
 
By: SUDBERRY DEVELOPMENT, INC.,  a 

California corporation, its Manager 
 

 
 

Dated:___________________  By:________________________________ 
       Colton T. Sudberry, President 
 
 
 

[SIGNATURES CONTINUE ON NEXT PAGE]
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     IMPERIAL BEACH REDEVELOPMENT AGENCY 
SUCCESSOR AGENCY 

 
 
Dated:___________________                  By: _____________________________ 

Successor Agency Executive Director 
 
 

 
APPROVED AS TO FORM  
Successor Agency Attorney 
 
 
By:______________________ 
       Jennifer Lyon 
 
 
KANE, BALLMER & BERKMAN 
Special Counsel 
 
By:___________________________ 
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SITE MAP 
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DESCRIPTION OF WORK 
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Exhibit “C” 
 
 

INSURANCE REQUIREMENTS AND VERIFICATION 
 
A. Minimum Limits of Insurance.  Licensee shall maintain limits of no less than: 
 

(1) Commercial General Liability. 
 

Two Million Dollars ($2,000,000) combined single limit per occurrence for 
bodily injury and property damage.  Licensee shall indicate whether coverage 
provided is on a “claims made” or “occurrence” basis. 

 
(2) Automobile Vehicle Liability Insurance. 

 
Two Million Dollars ($2,000,000) combined single limit per accident for bodily 
injury or property damage.  The limit shall include applicable umbrella coverages.  
The following coverage shall be included: 

 
(a) Owned Vehicle (if any). 

 
(b) Hired Vehicle. 

 
(c) Non-owned Vehicle. 

 
(3) Workers’ Compensation and Employer’s Liability. 

 
Workers’ Compensation limits as required by the Labor Code of the State of 
California and Employer’s Liability limits of One Million Dollars ($1,000,000) 
per accident. 

 
B. Deductibles and Self-Insured Retentions.  Any deductibles or self-insured retentions must 

be declared to and approved by Successor Agency.  At the option of Successor Agency, 
the insurer shall reduce or eliminate deductibles (limited to general and vehicle liability 
insurance only) or self-insured retentions as respects Successor Agency, its officials, 
employees and volunteers or Licensee shall procure a bond guaranteeing payment of 
losses, related investigation, claim administration, and defense expenses. 

 
C. Other Insurance Provisions. 
 

(1) General Liability and Automobile Liability Coverage Only. 
 

(a) The City of Imperial Beach, members of its City Council, boards and 
commissions, Imperial Beach Redevelopment Agency Successor Agency, 
Successor Agency’s Representatives and their officers, agents, employees 
and volunteers are to be covered as additional insureds as respects:  
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liability arising out of activities performed by or on behalf of Licensee; 
premises owned, leased, licensed or used by the Licensee; and premises on 
which Licensee is performing services, if any, on behalf of the Successor 
Agency.   

 
(b) Licensee’s insurance coverage shall be primary insurance in respect to the 

City of Imperial Beach, members of its City Council, boards and 
commissions, Imperial Beach Redevelopment Agency Successor Agency, 
Successor Agency’s Representatives and their officers, agents, employees 
and volunteers.  Any insurance or self-insurance maintained by the 
Successor Agency or Agency, its officials, and employees, shall be in 
excess of Licensee’s insurance and shall not contribute with it. 

 
(c) Any failure to comply with the reporting provisions of the policies shall 

not affect coverage provided to the City of Imperial Beach, members of its 
City Council, boards and commissions, Imperial Beach Redevelopment 
Agency Successor Agency, Successor Agency’s Representatives and their 
officers, agents, employees and volunteers.  

 
(d) Coverage shall state that Licensee’s insurance shall apply separately to 

each insured against whom a claim is made or suit is brought, except with 
respect to the limits of the insurer’s liability. 

 
(2) Workers’ Compensation and Employer’s Liability Coverage.  

 
The insurer shall agree to waive all rights of subrogation against the City of 
Imperial Beach, members of its City Council, boards and commissions, Imperial 
Beach Redevelopment Agency Successor Agency, Successor Agency’s 
Representatives and their officers, agents, employees and volunteers for losses 
arising from work performed by Licensee for the Successor Agency. 

 
(3) All Coverage. 

 
(a) Each insurance policy required by this Agreement shall be endorsed to 

state that coverage shall not be canceled, except after thirty (30) days prior 
written notice has been given to the Successor Agency at the following 
address:  

 
  Imperial Beach Redevelopment Agency Successor Agency 

1685 Main Street, Room 212 
Imperial Beach, CA 90401. 

 Attention: Successor Agency Executive Director 
 

(b) If Licensee, for any reason, fails to maintain insurance coverage which is 
required pursuant to this Agreement, the failure shall be deemed a material 
breach of this Agreement.  Successor Agency, at its sole option, may 
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terminate this Agreement and obtain damages from Licensee resulting 
from the breach.  Alternatively, Successor Agency may purchase the 
required insurance (but has no special obligation to do so), and without 
further notice to Licensee, Successor Agency may deduct from sums due 
to Licensee any premium costs advanced by Successor Agency for the 
insurance. 

 
D. Acceptability of Insurers.  Insurance is to be placed with insurers rated A: 6 or better by 

A.M. Best’s rating service, unless otherwise approved by the Successor Agency’s Risk 
Manager. 

 
E. Verification of Coverage.  Licensee shall furnish Successor Agency with certificates of 

insurance affecting coverage required by this Agreement.  The certificates for each policy 
are to be signed by a person authorized by that insurer to bind coverage on its behalf.  
The certificates are to be on forms provided by Successor Agency and are to be received 
and approved by Successor Agency before work commences.  Copies of the Certificate of 
Insurance and endorsement forms acceptable to Successor Agency are attached. 

 
F. Licensee Contractors.  Licensee shall provide to Successor Agency certificates of 

insurance evidencing satisfactory compliance by each Licensee contractor with the 
insurance requirements stated herein. 

 
 (1) Professional Liability Insurance.  
 

Licensee contractors shall maintain professional liability insurance appropriate to 
the Licensee contractor’s profession with a limit of not less than $1,000,000 each 
occurrence/$1,000,000 in the annual aggregate.  Architects’ and engineers’ 
coverage is to be endorsed to include contractual liability. 
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Exhibit D to Right of Entry (Purchaser) 

Exhibit “D” 
 
 

DRAWINGS OF WORK 
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