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DISPOSITION AND DEVELOPMENT AGREEMENT

This DISPOSITION AND DEVELOPMENT AGREEMENT (this “Agreement”) by and
between the CITY OF IMPERIAL BEACH (“City”) and SUDBERRY-PALM AVENUE, a
California limited liability company (“Developer”) is dated for identification purposes only as of
December _, 2011.. In this Agreement, each of the Developer and the City is sometimes
individually referred to as a “Party” and collectively as the “Parties”. For good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties hereby
agree as follows:

PART 1. SUBJECT OF AGREEMENT

SECTION 101 Purposes of this Agreement

a. The purpose of this Agreement is to effectuate the redevelopment plan for the
Palm Avenue/Commercial Redevelopment Project Area (the “Project Area”) which was adopted
by the City Council of the City of Imperial Beach (the “City Council”) on February 6, 1996 by
Ordinance No. 96-901, as subsequently amended (the “Redevelopment Plan”),

b. The City and the Imperial Beach Redevelopment Agency (“Redevelopment
Agency™) have entered into that certain Cooperation Agreement dated February 16, 2011 (the
“Cooperation Agreement”), pursuant to which the City has agreed to aid and cooperate with the
Redevelopment Agency in the planning, undertaking, construction or operation of redevelopment
projects in the Project Area in accordance with Section 33220 of the California Community
Redevelopment Law (California Health and Safety Code Section 33000 ef seq., as it may be
amended from time to time) (the “Redevelopmerit Law”).

c. Pursuant to the Cooperation Agreement, among other things, the Redevelopment
Agency has granted to the City fee title to certain xeal propetty constituting an approximately 3.9
acte site in the Project Area, located generally at the south side of Palm Avenue (State Route 75),
between 7™ Street and 9™ Street (the “Site”), consisting of two properties, described below in this
Agreement and referred to as “Propetty 1” and “Property 27, and the City has taken title to the
Site for purposes of aiding and cooperating with the Redevelopment Agency in the
redevelopment of the Site in accordance with the Redevelopment Plan.

d. Pursuant to the Cooperation Agreement, among other things, the City has agreed
to develop and construct certain public improvements for the purpose of aiding and cooperating
with the Redevelopment Agency in the redevelopment of the Site, including, but not limited to,
intersection improvements to allow vehicular access to the Site from State Route 75, and the
Redevelopment Agency has agreed to reimburse City for the public improvements from net
available tax increment, as defined in the Cooperation Agreement, including but not limited to
tax allocation bond proceeds (the “Cooperation Agreement Revenues”).
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€. As more fully described in this Agreement, below, the purposes of this Agreement
include providing for the following:

(1) the sale of the Site (consisting of Property 1 and Property 2, as defined
below) by City to Developer for an amount that is not less than the re-use value of the Site in
light of the terms and conditions of this Agreement and upon the satisfaction of conditions and
subject to the terms of this Agreement, below;

(i) Developer’s concurrent grant to the City of an option with respect to
Property 2 to ensure the timely redevelopment of Property 2 in accordance with this Agreement,
to be exercised by the City in accordance with the terms of this Agreement;

(iif)  construction of certain off-site Public Improvements (defined below) by
Developer, including the Highway 75 Improvements (defined below) and the Ninth Strect
* Improvements (defined below), and payment to or for the benefit of or reimbursement to
Developer by City for the cost of the offsite improvements, using the Cooperation Agreement
Revenues; and

(iv)  Developer’s redevelopment of the Site with approximately 46,200 square
feet of retail/commercial space plus parking, landscaping and related improvements, as described
- in the Scope of Development and this Agreement, below, including:

(A) the preparation of building pads on Property 1 and Property 2 by
Developer (designated Parcels “A” through “G”, as depicted on the Site Map attached to this
Agreement as Attachment No. 1);

(B) the construction by Developer of retail/commercial buildings on
Parcels “B”, “C” and “D” (as defined below) and, if Developer elects to do so, on Parcel “E” and
Parcel “G”, and, if Developer elects to do so, on Parcel “F” (in licu of the assignment and
conveyance described in clauses (E) and (F) of this paragraph (iv), below);

(C)  the assignment by Developer to the Approved Parcel “A” Assignee
of Developer’s rights and obligations under this Agreement as to Parcel “A”;

(D)  the further conveyance by Developer (by sale, ground lease or
other conveyance) of Parcel “A” to, and the construction of a retail/commercial building on
Parcel “A” by, the Approved Parcel “A” Assignee;

(B)  if applicable, the assignment by Developer to the Approved Parcel
“B* Assignee of Developer’s rights and obligations under this Agreement as to Parcel “F”; and

(F) if applicable, the further conveyance by Developer (by sale,
ground lease or other conveyance) of Parcel “F” to, and the construction of a retail building on
Parcel “F” by, the Approved Parcel “F* Assignee.
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f. The Parties to this Agreement acknowledge that the public funds expended by
City and the Redevelopment Agency to acquire and clear the Site and relocate the former
occupants from the Site exceed the Purchase Price (such differential plus the Remaining Public
Improvement Funds (defined below) plus the cost of the Ninth Street Improvements being
referred to herein as the “Public Subsidy”). The Public Subsidy shall be in consideration for the
following: (i) the construction by Developer and/or its Assignees of an approximately 46,200
square foot retail/commercial center on the Site (“the Project”), in accordange with all the terms
and conditions of this Agreement and any permits for development issued by the City; (ii)
Developer’s satisfactory construction of the Public Improvements required to be constructed
under this Agreement, including the Public Improvements described in Section 219.a. and the
Ninth Street Improvements; and (iii) Developer’s and/or its Assignees’ maintenance and
operation of the Project in accordance with the Grant Deed for the Site and the Agreement
Containing Covenants to be recorded concurrently with the conveyance of the Site to Developer.

g The development and use of the Site pursuant to this Agreement, and the
fulfillment generally of this Agreement, are in the vital and best interests of the City of Imperial
Beach and the health, safety, and welfare of its residents, and in accord with the public purposes
and provisions of applicable federal, state, and local laws and requirements.

h. As provided in California Health and Safety Code Section 33437.5, this
Agreement is entered into for the purpose of redeveloping the Site and not for speculation in
landholding.

i. The Parties to this Agreement hereby acknowledge that they will each obtain
valuable benefits from this Agreement and that, in entering into this Agreement, each Party is
relying on the obligation of the other Party to perform under this Agreement.

J The City acknowledges that performance by Developer of its obligations and the
development and use of the Site pursuant to this Agreement will further the purposes set forth in
the Redevelopment Law by helping to remedy and prevent the recurrence of the physical and
economic conditions of blight that existed and currently exist in the Project Area, generating
construction jobs in the development of the Project and permanent jobs in its operation,
providing fresh food choices and other retail and commercial opportunities to people who live
and work in and around the Project Area, and encouraging further private investment that will
benefit the entire Project Area,

k. Developer acknowledges that performance by the City of its obligations pursuant
to this Agreement will provide to Developer and its principals significant and valuable financial
benefits and that City’s performance of these obligations is in consideration of Developer’s
compliance with the requirements of this Agreement in the development, construction, operation
and use of the Project.

1. The Paities hereby acknowledge that the recitals of fact contained in this Section
101 are true and correct.
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SECTION 102 City’s Role in Transaction

a. The Parties acknowledge and agree that: (i) on or about March 10, 2011, the
Imperial Beach Redevelopment Ageney transferred to the City fee title ownership of the Site by
recorded grant deed, and (ii) through an assignment agreement executed in connection with such
property transfer, the Redevelopment Agency assigned to the City, and the City assumed, all of
the Redevelopment Agency’s rights, title, interest and obligations.under all assets, agreements,
contracts, permits and entitlements, and other documents relating directly or indirectly to the use,
management, repair, maintenance, development and operation of the Site.

b. Notwithstanding any provision of this Agreement to the contrary, if, prior to the
conveyance of the Site to Developer pursuant to this Agreement, the Redevelopment Agency’s
prior transfer of the Site to City is nullified, rescinded or invalidated for any reason whatsoever,
then it is understood and agreed that (i) fee titc to the Site shall automatically re-vest in the
Imperial Beach Redevelopment Agency (or its applicable successor, which may include the
City), and (ii) all assets, agreements, contracts, permits and entitiements, and other documents
previously assigned from the Redevelopment Agency to City relating to the Site shall
automatically be re-assigned to the Redevelopment Agency (or its applicable successor, which
may include City) and it is the intention of the Parties that, to the extent authorized by law, the
Redevelopment Agency shall fulfill all obligations of the “City” pursuant to this Agreement;
however, if, following the conveyance of the Site to Developer pursnant to this Agreement, the
Redevelopment Agency’s prior transfer of the Site to the City is nullified, rescinded or
invalidated for any reason whatsoever, then it is the intention of the Parties that the conveyance
to Developer shall not be affected and the Redevelopment Agency shall be entitled to exercise all
of the rights and shall be obligated to perform all of the obligations of the “City” hereunder.

c. Developer acknowledges and agrees that to the extent that the City has any
financial obligation to Developer pursuant to this Agreement, such financial obligation is and
shall be a special limited obligation, payable solely from the funds that have beén transferred or
pledged by the Redevelopment Agency to the City, and allocated for the Public Improvements
and the Ninth Street Improvements, pursuant to the Cooperation Agreement (defined in
patagraph b. of Section 101, above), and is not and shall not be a pledge of or obligation payable
through the City’s general fund. Accordingly, nothing in this Agreement shall require or be
deemed to require the City to expend or commit to expend monies from its general fund to
satisfy any of the obligations set forth in this Agreement.

d.  City agrees to exercise its rights and carry out its obligations under the Cooperation
Agreement in a manner reasonably designed to carry out the Project and the Public
Improvements described in this Agreement, including but not limited to not taking any action
under the provisions of the Cooperation Agreement permitting City and Redevelopment Agency
to modify the list of projects and amount of funds committed to various projects in such a way as

- to adversely affect City’s obligations under this Agreement.

€. Subject to the provisions of Section 512.b., by execution of this Agreement,
Developer hereby waives, releases and discharges the City and the Imperial Beach

4
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Redevelopment Agency (“Agency”), and their respective members, officers, employees, agents,
contractors and consultants, from any and all present and future claims, demands, suits, legal and
administrative proceedings, and from all liability for damages, losses, costs, liabilities, fees and
expenses (including, without limitation, attorneys’ fees) arising out of or in any way connected
with the City’s inability to meet its financial or other obligations under this Agreement as a result
of State action with respect to Assembly Bill (“AB”) x1 26 and AB x1 27 which were passed by
the State Legislature on June 15, 2011 and signed by thesGovernor on June 28, 2011 and any
future or current litigation related thereto, including California Redevelopment Association v.
Matosantos (S194861). Notwithstanding Part 5 of this Agreement, the City’s failure to mest its
financial or other obligations under this Agreement as a result of State action with respect to AB
x1 26 and AB x1 27 and any future or curient litigation related thereto, including California
Redevelopment Association v, Matosantos (S194861), shall not constitute a default by the City
under this Agreement.

Developer acknowledges that it is aware of and familiar with the provisions of Section 1542 of
the California Civil Code, which provides as follows:

“A general release does not extend to claims which the creditor does not know or suspect
to exist in his or her favor at the time of executing the release, which if known by him or her
must have materially affected his or her settlement with the debtor”.

To the extent of the release set forth in this Section 102.d., Developer hereby waives and
relinquishes alf rights and benefits which it may have under Section 1542 of the California Civil
Code.

SECTION 103 Definitions

For purposes of this Agreement, the following capitalized terms shall have the following .
meanings: -

“Acceptance and Maintenance Agreement” shall mean an Acceptance and Maintenance
Agreement for Public Improvements substantially in the form attached to this Agreement as
Attachment No. 17, which is incorporated herein by this reference.

“Acquisition and Development Costs” means properly documented costs incurred by
Developer in connection with the acquisition of the Site and the entitlement, design, financing
and construction of the Improvements, as set forth in the Project Budget.

“Affiliate” means (1) any Person directly or indirectly controlling, controlled by or under
common control with another Person; (2) any Person owning or controlling ten percent (10%) or
more of the outstanding voting securities of such other Person; or (3) if that other Person is an
officer, director, member or partner, any company for which such Person acts in any such capacity.
The term “control” as used in the immediately preceding sentence, means the power to direct the
management or the power to contro! election of the board of directors. It shall be a presumption
that control with respect to a corporation or limited lability company is the right to exercise or
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control, directly or indirectly, more than fifty percent (50%) of the voting rights atiributable to the
confrolled corporation or limited liability company, and, with respect to any individual,
parinership, trust, other entity or association, control is the possession, indirectly or directly, of the
power to direct or cause the direction of the management or policies of the controlled entity. It
shall also be a presumption that the manager of a limited liability company controls such limited
liability company.

1t 3 b o
Sy

“Agreement” shall mean this Disposition and Development Agreement.

“Agreement Containing Covenants” shall mean an instrument substantially in the form
attached to this Agreement as Attachment No. 9, which is hereby incorporated herein by this
reference.

“Approved Parcel “A” Assignee” shall mean, in the event of an assignment of this
"> Agreement as to Parcel “A” by Developer and conveyance of Parcel “A” to the Assignee, the
following: (i) Fresh & Easy Property Company LLC, a Delaware limited liability company; (ii)
an Affiliate of Tesco plc; or (iii) another City-approved grocery store developer/end-user of
Parcel “A”.

“Approved Parcel “F” Assignee” shall mean, in the cvent of an assignment of this
. Agreement as to Parcel “F” by Developer and conveyance of Parcel “F” to the Assignee, the
following: (i) the Assignee approved by the City; (ii) an Affiliate of the Assignee; or (iii) another
City-approved developer/end-user of Parcel “F”,

“Approved Plans” shall mean the Plans approved by the City pursuant fo Section 306 of
this Agreement.

“Approved Title Conditions” shall have the meaning set forth in Section 205.c. of this
Agreement.

“Assignee” shall mean any Person to whom or to which Developer assigns its interests in
this Agreement as to all or any portion of the Site, which assignment shall be subject to the
approval of City as provided in this Agreement, which shall include, without limitation, the
Approved Parcel “A” Assignee, which is hereby approved by City, and the Approved Parcel “F”
Assignee.

“Assignment and Assumption Agreement” means an instrument to be negotiated and
executed by Developer, the Parcel “A” Assignee and City as a condition precedent to the Phase 1
Closing (defined below), and the Developer, the Parcel “F” Assignee and City as a condition
precedent to the Phase 2 Closing (defined below), by which Developer shall assign to such
Assignee, and such Assignee shall assume, certain rights and obligations of the Developer
pursuant to this Agreement as to Parcel “A” and Parcel “F7, respectively, which shall be subject
to the approval of the City Manager on behalf of the City, in his or her sole discretion (which
phrase, as used in this Agreement (and the related documents being executed in connection
herewith) shall mean without the requirement of any additional approval or consent by the City
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Council - but does not affect the obligation of the City Manager to act reasonably in granting
such approval.

“Building Pads” shall mean the foundations, platforms and structural forms necessary for
the construction of the markets, shops and retail buildings to be constructed on the Site, and shall
include Building Pads “A” through “G” inclusive, as shown on the Site Map.,

-1
“Building Permit” shall mean all grading and building permits required to be obtained
from the City for the construction of the Improvements.

“Business Day” means a week day, and shall specifically exclude those days described in
California Civil Code Section 7.1, as amended from time to time.

“CC&R’s” shall have the meaning set forth in Section 407 of this Agreement.

“City” means the City of Imperial Beach, California, and any assignee or successor to its
rights, powers and responsibilities.

“City Deed of Trust” shall mean the instrument substantially in the form attached to this
Agreement as Attachment No. 16, which is hereby incorporated herein by this reference, to be
recorded against the Site (with the exception of Parcel “A”) at the Close of Escrow, and released
from Parcel “F” if and as provided in Section 201, below.

“City Manager” refers to the City Manager of the City of Imperial Beach or his or her
designee.

“Close of Escrow” shall mean the escrow clesing for the sale of the Site to Developer
pursuant to Section 202 of this Agreement.

“Closing” shall mean either of the following (as defined herein): (a) the Phase 1 Closing;
and (b) the Phase 2 Closing, as applicable and as the context may require.

“Completion” means the completion of construction of the Improvements as required by
all the requirements of this Agreement, evidenced by the occurrence of all of the following:

(1) Either of the following: (a) for any Private Improvements, the issuance by the
City of a certificate of occupancy; or (b) for any Public Improvements, the execution and
recordation of an Acceptance and Maintenance Agreement (as defined in this Agreement);

(2) recordation of a Notice of Completion by Developer, its Assignee or
contractor relating to the Improvements;

(3) certification or equivalent by the project architect that construction of the
Improvements (with the exception of minor “punch-list” items) has been completed in a good and
workmanlike manner and substantially in accordance with the approved plans and specifications;
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(4) payment, seftlement or other extinguishment, discharge, release, waiver,
bonding or insuring against any mechanic’s liens that have been recorded or stop notices that have
been delivered; and

(5) completion to the reasonable satisfaction of the City Manager of development
of the Site (or portion thereof within, or directly serving, the applicable Phase) in accordance with
this Agreement, the Scope of Development and plans approved by the City pursuant to this
Agreement.

Completion shall occur by Phase, so that the Completion of Phase 1 is sometimes referred to as the
“Phase 1 Completion” and the Completion of Phase 2 is sometimes referred to as the “Phase 2
Completion”. Notwithstanding the foregoing, Completion may also occur Parcel by Parcel.

“Construction Lender” means the maker of any Construction Loan or beneficiary of any
Construction Loan Deed of Trust,

“Construction Loan means a Source of Financing in the form of a loan made to the
Developer or an Assignee for construction of the Improvements, secured against one or more
Parcels, by a Construction Loan Deed of Trust.

“Construction Loan Deed of Trust” means a deed of trust securing a Construction Loan.

“Conversion” means the date upon which a Construction Loan is converted to (or
refinanced with) a Permanent Loan.

“Cooperation Agreement Revenues” shall mean the revenues transferred or pledged by
the Redevelopment Agency to the City and allocated for payment of the Public Improvement
Costs and Ninth Street Costs pursuant to the Cooperation Agreement, described in Section 101.c.
of this Agreement, which shall include but not be limited to tax allocation bond proceeds.

“Developer” shall have the meaning set forth in the Preamble to this Agreement and
Section 107 of this Agreement.

“Developer Equity” shall mean any Source of Financing needed to pay Acquisition and
Development Costs that is provided by Developer and not secured by a deed of trust on the Site
or any portion thereof.

“Developer’s Title Policy” shall have the meaning set forth in Section 211 of this
Agreement.

“Effective Date” means the date, after this Agreement shall have been executed by the
Developer and approved by the City Council in accordance with the procedure set forth in
California Health and Safety Code Section 33433, that this Agrecment is executed on behalf of
the City, which date shall be the latest date set forth on the signature page of this Agreement.
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“Entitlements” shall mean all applicable land use approvals and all conditions of
approval, legally required by the City of Imperial Beach or other governmental authority as a
condition of subdivision of the Site, development of the Project and construction of the
Improvements in accordance with this Agreement, including, without limitation, a Map and
Building Permits.

“Environmental. Indemnity” means an instrument that is mutually acceptable in form and :.:
substance to the Developer and City Manager, an example of which is attached to this

Agreement as Attachment No. 10, which is incorporated herein by this reference (but which
example has not been approved as to form and substance by either City or Developer and is not
intended as binding on cither Party — with each Party reserving the right to negotiate and agree,
in good faith, upon the final form and substance of such instrument).

“Escrow Agent” means Chicago Title Company or another escrow agent mutually
acceptable to the City and Developer.

“Excess Funds” shall have the meaning set forth in Section 219.¢.3. of this Agreement.

“Final Construction Drawings” shall have the meaning set forth in Section 305 of this
Agreement.

“Force Majeure Delay” shall have the meaning set forth in Section 602 of this
Agreement. .

“General Instructions” shall have the meaning set forth in paragraph k. of Section 202 of
this Agreement.

“Grant Deed” means an instrument by which the City shall convey title to one or more
Parcels to Developer, that is mutually acceptable in form and substance to the Developer and
City Manager, an example of which is attached to this Agreement as Attachment No. 8§, which is
hereby incorporated by this reference (but which exarmple has not been approved as to form and
substance by either City or Developer and is not intended as binding on either Party — with each
Party reserving the right to negotiate and agree, in good faith, upon the final form and substance
of such instrument).

“Hazardous Substances” shall have the meaning set forth in paragraph a.l. of Section
216 of this Agreement.

“Horizontal Improvements” shall mean the public improvements and utilities required to
be constructed or installed by Developer on or in connection with the development of the Site
and Site preparation in anticipation of construction of Vertical Improvements, as provided in the
Scope of Development, Approved Plans and Entitlements for the Project, not including the
Vertical Improvements.

“Improvements” shall collectively refer to the commercial retail shopping center to be
constructed on the Site, consisting of the Horizontal Improvements and Vertical Improvements
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more particularly described in the Scope of Development, and including the Private
Improvements and the Public Improvements.

“Increased Costs” shall have the meaning set forth in Section 311 of this Agreement.

“Instrument Terminating Option” shall mean an instrument that is mutually acceptable, in
form and substange, to the Developer and City Manager, a sample of which is attached.ig, the
Option Agreement as Exhibit “D”, which shall be recorded against Property 2 upon the Phase 2
Closing (but which example has not been approved as to form and substance by either City or
Developer and is not intended as binding on either Party — with each Paity reserving the right to
negotiate and agree, in good faith, upon the final form and substance of such instrument).

“Insurance Policies” shall have the meaning set forth in Section 309 of this Agreement.

“Legal Description” means the legal description of the Site attached to this Agreement as
Attachment No. 2. :

“Manager” means Sudberry Development, Inc., a California corporation, its successors
and assigns.

“Map” shall mean a final subdivision map meeting the requirements of the California
Subdivision Map Act and all applicable City of Imperial Beach ordinances, which shall be in
recordable form and which shall, inter alia, define Parcels “A”, “B”, “C”, “D”, “E”, “F” and “G”
as separate legal lots.

“Memorandum of Option” means an instrument that is mutually acceptable, in form and
substance, to Developer and City Manger, an example of which is attached to the Option
Agreement as Exhibit “C”, which is incorporated herein by this reference (but which example
has not been approved as to form and substance by either City or Developer and is not intended
as binding on either Party — with each Party reserving the right to negotiate and agree, in good
faith, upon the final form and substance of such instrument), to be recorded against Property 2 at
the Phase 1 Closing.

“Method of Financing” means Aftachment No. 3 to this Agreement, which is
incorporated herein by this reference.

“Ninth Street Improvements™ shall mean the resurfacing and improvement of 9" Street,
between Palm Avenue and Donax Avenue, as required by the City as a condition of the
approval of the Entitlements.

“Notice of Completion” shall have the same definition as set forth in California Civil
Code section 3093,

“Official Records” means the Official Records of the Office of the County Recorder for
San Diego County, California.
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“Option” shall mean the right of the City, in its sole discretion, to purchase back Property
2 from the Developer, as set forth in the Option Agreement and memorialized in the
Memorandum of Option.

“Option Agreement” shall mean an Option Agreement and Joint Escrow Instructions, that
is mutually acceptable, in form and substance, to Developer and City Manager, granting to the
City an:eption to purchase Property 2 from Developer, an example of which is:atiached to this
Agreement as Attachment No. 12, which is incorporated herein by this reference (but which
example has not been approved as to form and substance by either City or Developer and is not
intended as binding on either Party — with each Party reserving the right to negotiate and agree,
in good faith, upon the final form and substance of such instrument).

“Parcel A” shall mean the parcel created by the Map for Building Pad “A” and related
on-site utilities, improvements, landscaping, lighting, parking and driveways.

“Parcel B” shall mean the parcel created by the Map for Building Pad “B” and related on-
site utilities, improvements, landscaping, lighting, parking and driveways.

“Parcel C” shall mean the parcel created by the Map for Building Pad “C” and related on-
site utilities, improvements, landscaping, lighting, parking and driveways,

“Parcel D” shall mean the parcel created by the Map for Building Pad “D” and related
on-site utilities, improvements, landscaping, lighting, parking and driveways.

“Parcel E” shall mean the parcel created by the Map for Building Pad “E” and related
on-site utilities, improvements, landscaping, lighting, parking and driveways.

“Parcel P’ shall mean the patcel created by the Map for Building Pad “F” and related on-
site utilities, improvements, landscaping, lighting, parking and driveways.

“Parcel “G” shall mean the parcel created by the Map for Building Pad “G and related
on-site utilities, improvements, landscaping, lighting, parking and driveways.

“Participation Component” shall mean that component of the Purchase Price equal to one
and one-half percent (1.5%) of the gross proceeds of sale of the Retail Center, excluding Parcel
“A” and, subject to the conditions set forth in Section 201, below, excluding Parcel “F”, as
described in Section 201, below.

“Parties” shall have the meaning set forth in the Preamble to this Agreement.

“Payment Agreement” shall mean a document that is mutually acceptable, in form and
substance, to Developer and City Manager, an example of which is attached to this Agreement as
Atiachment No. 15, which is incorporated herein by this reference (but which example has not
been approved as to form and substance by either City or Developer and is not intended as
binding on either Party — with each Party reserving the right to negotiate and agree, in good faith,
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upon the final form and substance of such instrument), evidencing Developer’s obligation to pay
to City the Participation Component of the Purchase Price.

“Permanent Lender” means the maker of any Permanent Loan or beneficiary of any
Permanent Loan Deed of Trust.

“Permanent Loan” means a Source of Financing in the form ofia permanent loan to be
made to the Developer or an Assignee at Conversion, secured by a Permanent Loan Deed of Trust
recorded against one or more Patcels.

“Permanent Loan Deed of Trust” means a deed of trust securing a Permanent Loan.

“Permitted Deed of Trust” means a mortgage or deed of trust approved by the City as a
Source of Financing for the Project, including Construction Loan Deeds of Trust and Permanent
Loan Deeds of Trust.

“Permitted Financing Purposes” shall have the meaning set forth in Section 318 of this
Agreement.

“Permitted Lender” means the holder of a Permitted Deed of Trust, including a
Construction Lender or Permanent Lender.

“Permitted Transfer” means any of the following:

i) A conveyance of a security interest in the Site, or one or more Properties
or one or more Parcels in connection with any Permitted Deed of Trust and any transfer of title by
foreclosure, deed or other conveyance in lieu of foreclosure in connection therewith, provided that
Developer shall have no authority to encumber any portion of the Site until the occurrence of the
Phase 1 Closing and the Close of Escrow, and shall have no authority to encumber Property 2 or
any portion of Property 2 until the occurrence of the Phase 2 Closing;

(i) A conveyance of the Site, or one or more Patcels to any Affiliate of
Developer or a sale back from such Affiliate to Developer, including, but not limited to, a
conveyance to a limited liability company or limited partnership in which Developer, or an
Affiliate, is the manager or general partner, as the case may be;

(i)  The inclusion of equity participation by Developer by addition of investor
membets or limited partners to Developer’s limited liability company or limited partnership, as
the case may be, or similar mechanisms, the purchase of any such membership or partnership
interests by the manager or general partner and the withdrawal and/or replacement of such
investor members or limited partners;

(iv)  The removal for cause of any general partner by the limited partners of the
Developer’s parinership, or the removal for cause of the manager of the Developer’s limited
liability company, as the case may be, and the replacement thereof with a new general partner or
manager, as the case may be;
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(v)  Developer’s assignment to Approved Parcel “A” Assignee of Developet’s
rights and obligations under this Agreement with regard to Parcel “A” pursuant to an Assignment
and Assumption Agreement for Parcel “A”, and the conveyance by Developer, by sale, ground
lease or other form of conveyance, at the time of the Phase 1 Closing, of Parcel “A” to the
Approved Parcel “A” Assignee pursuant to a purchase and sale agreement or ground lease, as
applicable, approved by City, for the operation of an app10x1mately 14,800 square foot Fresh &
Easy or comparable grocery store or supermarket; &

(vi) Developer’s assignment to Approved Parcel “F” Assignee of Developer’s
rights and obligations under this Agreement with regard to Parcel “F” pursuant to an Assignment
and Assumption Agreement for Parcel “F” and the conveyance by Developer, by sale, ground
Ieasc or other form of conveyance, at the time of the Phase 2 Closing, of Parcel “F” to the
Approved Parcel “F” Assignee pursuant to a purchase and sale agreement or ground lease, as
applicable, approved by City, for the operation of an approximately 5,000 — 15,000 square foot
retail single-tenant or multi~tenant building; and

(vil) The granting of easements, licenses, rights of entry or permits to facilitate
the development of the Site in accordance with this Agreement.

Any transfer described inclauses (i) through (vii) above shall be subject to the reasonable
approval of the City Manager for conformance with this Agreement; provided, however that the
City Manager shall approve any such transfer as a Permitted Transfer upon delivery of
documentation to the City Manager demonstrating that such transfer qualifies as a Permitted
Transfer.

“Permitted Transferee” means the transferee of a Permitted Transfer.

“Person’ means an individual, partnership, limited partnership, trust, estate, association,
corporation, limited liability company, or other entity, domestic or foreign.

“Phase 1 shall mean the first development phase of the Project, consisting of the
following: (a) construction of the Public Improvements (except to the extent any of the Public
Improvements which are already completed prior to the Phase 1 Closing or which are deferred
until Phase 2 in accordance with Section 219 of this Agreement); (b) construction of all
Horizontal Improvements on Property 1 and, to the extent reasonably necessary for the operation
of Phase 1 or otherwise deemed advisable by Developer, Horizontal Improvements on Property
2; (¢) construction of all Building Pads and related improvements on Parcels “A”, “B”, “C” and
“D” on Property 1; and (d) the construction of the Vertical Improvements to be constructed on
Parcels “A”, “B”, “C” and “D” on Property 1, with related on-site utilities, improvements,
landscaping, lighting, parking and driveways, all as described in the Scope of Development.

“Phase 1 Closing” shall mean the poinf in time when all conditions precedent to the
escrow closing as set forth in Section 208 of this Agreement have been satisfied or waived in
writing by the Party benefiting from such condition; the Map has been approved and recorded;
and the Grant Deed(s) and Agreement(s) Containing Covenants for Property 1 and Property 2,
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the Phase 1 Construction Loan Deed of Trust and all other Phase 1 Recorded Documents, as set
forth in Section 202 have been recorded,

“Phase 1 Closing Date” means the date scheduled for the Phase 1 Closing, which shall be
not later than nineteen (19) months after the Effective Date.

“Phase I Improvements” shall mean the Improvements to be constructed as part of Phase
1, as described in the Scope of Development.

“Phase 2” shall mean the second development phase of the Project, consisting of the
construction of any remaining Horizontal Improvements and any of the Public Improvements
deferred by Developer until Phase 2 in accordance with Section 219 of this Agreement, the
preparation of Building Pads and related improvements on Parcels “E”, “I”” and “G” on Property
2, and the buildings on Parcel “E” (if Developer elects to construct the building on Parcel “E”),
Parcel “F” (if Developer elects to construct the building on Parcel “F* — it being acknowledged
that such building may be constructed by either Developer or the Approved Parcel “F”
Assignee), and Parcel “G” (if Developer elects to construct the building on Parcel “G”), as
described in the Scope of Development.

“Phase 2 Closing” shall mean the point in time when (i) all conditions precedent to the
termination and release of the Option as set forth in Section 220 of this Agreement have been
satisfied or waived in writing by the City; (ii) the City executes and record the Instrument
Terminating Option, releasing Property 2 from the Option; and (iif) the Phase 2 Construction
Loan Deeds of Trust and all other Phase 2 Recorded Documents, as set forth in Section 220 have
been recorded.

“Phase 2 Closing Date” means the date described in Section 220 of this Agreement,
which shall be not later than forty-two (42) months after the Effective Date of this Agreement,
subject to Force Majeure Delay.

“Phase 2 Improvements” shall mean any remaining Horizontal Improvements deferred
by Developer until after the Phase 2 Closing, any Pubic Improvements deferred by Developer to
Phase 2, and the Vertical Improvements to be constructed on Property 2, as described in the
Scope of Development.

“Plans” shall mean the plans and drawings prepared on behalf of Developer or an
Assignee, and required to be submitted to City pursuant to Sections 303, 304 and 305 of this
Agreement.

“Pre-existing Site Conditions” shall mean the environmental condition of the Site,
including any Hazardous Substances present in, on or under the Site, as of date of the Close of
Escirow.

“Private Improvements” shall mean the portion of the Improvements described in the
Scope of Development that will be developed and constructed at no cost or expense to the City,
located on the Site, and be owned by Developer or an Assignee.
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“Project” refers to the design and construction of the Improvements (or if Phase 2 is not
developed, then the Project shall refer to the design and construction of the Phase 1
Improvements).

“Project Budget” means, initially, the table attached to this Agreement as Attachment No.
6, which shall be replaced prior to the Phase 1 Closing with an updated Project Budget and
schedule of sources and uses, as described in-Seetion 208 of this Agreement.

“Property 1” shall mean the portion of the Site depicted as Property 1 on the Site Map,
containing Parcels “A®, “B”, “C” and “D” and related on-site utilities, improvements,
landscaping, lighting, parking and driveways.

“Property 2” shall mean the portion of the Site depicted as Property 2 in the on the Site
Map, containing Parcels “E”, “F” and “G” and related on-site utilities, improvements,
landscaping, lighting, parking and driveways.

“Public Improvements” shall mean the off-site publicly-owned Improvements described
in Section 219 of this Agreement and the Scope of Development (including, but not limited to
the infersection improvements at Delaware, Palm and State Route 75 and all associated
improvements, curb, gutter, landscaping, traffic signal, alley and undergrounding improvements
required for the Project, and any other Cal-Trans requitements) that are required to be developed
and constructed at the cost and expense of Developer, subject to the obligation of the City to
disburse the Remaining Public Improvement Funds as provided in Section 219 of this
Agreement. '

“Public Improvement Budget” shall have the meaning set forth in Section 219.e.1. of this
Agreement.

“Public Improvement Costs” shall mean the cost of designing, permitting, constructing
and installing the Public Improvements as provided in Section 219 of this Agreement.

“Public Improvement Funds” shall mean $2,200,000 of Cooperation Agreement
Revenue, of which the City has disbuised a portion (the “Disbursed Funds™), the amount of
which shall be documented in the “Disbursed Funds Memorandum” to be signed by the
Developer and City Manager prior to the disbursement of any of the Remaining Public
Improvement Funds.

“Purchase Price” shall mean the monetary consideration payable by Developer to City for
the Site as described in Section 201 of this Agreement, and shall include the following two
components: (a) the payment of the sum of $1.00, in cash, at the Close of Escrow; and (b)
payment to City of the Participation Component in accordance with the Payment Agreement.

“Redevelopment Agency” shall mean the Imperial Beach Redevelopment Agency, a
public body corporate and politic, and any assignee or successor to such agency’s rights, powers
and responsibilities, by assignment, transfer, force of law or otherwise.
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“Redevelopment Law” shall have the meaning set forth in Section 101 of this Agreement.

“Redevelopment Plan” shall mean the redevelopment plan for the Palm
Avenue/Commercial Redevelopment Project Area, which was adopted by the City Council of the
City of Imperial Beach on February 6, 1996 by Ordinance No. 96-901, including subsequent
amendments.

iy

“Release of Construction Covenants” means the certificate, substantially in the form
attached to this Agreement as Attachment No. 13, which is incorporated herein by this reference, to
be issued by the City for a Parcel or Parcels upon Completion of all the construction and
development required by this Agreement as to such Parcel or Parcels.

“Remaining Public Improvement Funds” shall mean the portion of the $2,200,000 in
Cooperation Agreement Revenue committed by City for the Public Improvements that remains
undisbursed as of the Effective Date, which shall be disbursed by City to pay or reimburse
Developer for the cost of plans for, permitting, construction and installation of the Public
Improvements as provided in Section 219 of this Agreement and the Public Improvement
Disbursement Agreement (Attachment No. 11 to this Agreement).

“Retail Center” shall have the meaning set forth in Section 401.b. of this Agreement.

“Right of Entry” shall mean a Right of Entry Agreement that is mutually acceptable, in
form and substance, to the Developer and City Manager, an example of which is attached to this
Agreement as Attachment No. 18, which is incorporated herein by this reference (but which
example has not been approved as to form and substance by either City or Developer and is not
intended as binding on either Party — with each Party reserving the right to negotiate and agree,
in good faith, upon the final form and substance of such instrument) .

“Schedule of Performance” means the document attached to this Agreement as
Attachment No. 5, which is incorporated herein by this reference.

“Scope of Development” means the document attached to this Agreement as Attachment
No. 4, which is incorporated herein by this reference.

“Site” means the real property described in Section 104 of this Agreement, as depicted on
the Site Map and described in the Tegal Description, consisting of Property 1 (which shall
include Parcels “A”, “B”, “C” and “D) and Property 2 (which shall include Parcels “E”, “F” and
“G_”)'

“Site Map” means the document which is attached to this Agreement as Attachment
No. 1, which is incorporated herein by this reference.

“Site Preparation” shall mean the demolition and other work expressly described in
Section 216.f. of this Agreement,
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“Source of Financing” means a source of financing the Project which has been approved
by the City, as more specifically described in the Method of Financing.

“Subordination Agreement” shall mean a subordination agreement in form and content
acceptable to any Permitted Lender closing financing as of the Phase 1 Closing (or Phase 2
Closing as the case may be), which subordinates the lien of the City Deed of Trust and all
obligations of the Payment Apreement secured thereby to the lien of any deed of trust, mortgage,
encumbrance or other security instrument created against the Site by or on behalf of such
Permitted Lender.

“Title Company” means Chicago Title Company or another title insurance company
mutually acceptable to City and Developer.

“Title Report” means the Preliminary Title Report, dated November 1, 2011, attached to
this Agreement as Attachment No. 7, which is incorporated herein by this reference.

“Vertical Improvements” shall mean all of the buildings, structures, landscaping, lighting,
parking areas and other improvements to be constructed or installed on or in connection with the
development of the Site, as provided in the Scope of Development, Approved Plans and Building
Permits for the Project, not including the Horizontal Improvements and Public Improvements.

SECTION 104 The Redevelopment Plan

This Agreement is subject to the Redevelopment Plan, which is hereby incorporated
herein by this reference and made a part hereof as though fully set forth herein.

SECTION 105 The Site

The “Site” is located on the south side of Palm Avenue, between 7% and o Streets, in the
City of Imperial Beach, California. The Site is depicted on the Site Map attached to this
Agreement as Attachment No. 1. The legal description of the Site is set forth in the Legal
Description attached to this Agreement as Attachment No. 2. Upon the approval and recordation
of the Map, the Site shall consist of two separate components, designated in this Agreement as
“Property 1”” and “Property 27, as depicted generally on the Site Map. The description of the Site
shall be subject to revision upon approval and recordation of the Map, which shall be subject to
the reasonable consent of the City. Upon approval and recordation of the Map, the attached
Legal Description shall be replaced, as appropriate, with a Legal Description that reflects the
Map for the Site.

SECTION 106 City
a. City is a municipal corporation, exercising governmental functions and powers,

and organized and existing under the laws of the State of California and the Imperial Beach
Municipal Code. The City is entering into and carrying out this Agreement for the purpose of
aiding and cooperating in the implementation of the Redevelopment Plan pursuant to California
Health and Safety Code Sections 33205 and 33220 and other pertinent provisions of the
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Redevelopment Law. The address of the City for purposes of receiving notices pursuant to this
Agreement shall be:

City of Imperial Beach
825 Imperial Beach Boulevard
Imperial Beach, CA 91932
- ~#Attn: City Manager R
Tel: 619-423-0314
Fax: 619-628-1395

With a copy to: McDougal, Love, Eckis, Boehmer & Foley
8100 La Mesa Boulevard, Suite 200
La Mesa, CA 91942
Attn; Jennifer Lyon
Tel: 619-440-4444
Fax: 619-440-4907

With a copy to: Kane, Ballmer & Berkman
515 8. Figueroa Street, Suite 1850
Los Angeles, California 90071
Atin: Susan Y, Cola
Tel: 213-617-0480
Fax: 213-625-0931

SECTION 107 Developer
a. Developer is Sudberry-Palm Avenue LLC, a California limited liability company,

whose Manager is Sudberry Development, Inc., a California corporation. The address of
Developer for purposes of receiving notices pursuant to this Agreement is as follows:

Sudberry-Palm Avenue LLC

cfo Sudberry Properties

5465 Morehouse Drive, Suite 260
San Diego, CA 92121

Att: Colton T. Sudberry

Tel: (858) 546-3000

Fax: (858) 546-3009

And a copy of each such notice sent to Developer shall be transmitted by email to
Gerald L. Solomon, Esq. of Solomon Minton Cardinal LLP addressed as follows:
gis@smelawoffices.com

b. Whenever the term “Developer” is used herein, such term means and includes the
Developer as of the date hereof, and any Assignee (but excluding the Approved Parcel “A”
Assignee and the Approved Parcel “F” Assignee) pursuant to an Assignment and Assumption
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Agreement, and any successor to the rights, powers and responsibilities of Developer or
Assignee as permitted by this Agreement,

SECTION 108 Assignments and Transfers

a. Developer represents and agrees that its undertakings pursuant to this Agreement
are for the, purpose of redeveloping the Site as provided in this Agreement, and not for,speculation
in land holding. Developer further recognizes that the qualifications and identity of Developer are
of particular concern to the City, in light of the following: (1) the importance of the development
of the Site to the general welfare of the community; (2) the public assistance that has been made
available by law and by the government for the purpose of making such redevelopment possible;
and (3) the fact that a change in ownership or control of Developer or any other act or transaction
involving or resulting in a significant change (as defined below) in ownership or control of
Developer, is for practical purposes a transfer or disposition of the propeity then owned by
Developer. Developer further recognizes that it is because of such qualifications and identity that
the City is entering into the Agreement with Developer. Therefore, no voluntary or involuntary
successor in irderest of Developer shall acquire any rights or powers under this Agreement
except as expressly permitted herein.

b. Prior to recordation of a Release of Construction Covenants with respect to any
Parcel or Parcels, Developer shall not assign all or any part of this Agreement or any interest
herein, or transfer, convey, sell or lease such Parcel or Parcels or any portion thereof, without the
prior written approval of the City, which the City may grant or withhold in its sole discretion;
provided, however, that City shall approve any Permitted Transfer upon delivery of
documentation to the City demonstrating that such assignment or transfer qualifies as a Permitted
Transfer and provided further that the leasing of individual tenant premises within a building
constructed or to-be-constructed on the Site {as opposed to ground leasing a Parcel) will not
require the prior consent of City. Provided, however, that nothing contained in the previous
sentence shall be deemed to limit, restrict, amend or modify, nor to constitute a waiver or release
of any ordinances, notices, orders, rules, regulations or requirements (now or hereafter enacted or
adopted, and/or as amended from time to time) of the City, its departments, commissions,
agencies or boards and the officers thereof, to approve proposed uses pursuant to the City’s
zoning code or other land use or zoning ordinances, any applicable business tax
license/certificate process or any of the City’s duties, obligations, rights or remedies thereunder
or pursuant thereto or the general police powers, rights, privileges and discretion of the City in
the furtherance of the public health, welfare and safety of the inhabitants thereof,

c. For the reasons cited above, Developer further represents and agrees for itself and
any successor in interest that prior to recordation of one or more Releases of Construction
Covenants with respect to the entire Site, without the prior written approval of the City, there
shall be no significant change in the ownership of Developer or in the relative proportions thereof,
or with respect to the identity of the parties in control of Developer or the degree thereof, by any
method or means (other than such changes occasioned by the death or incapacity of any
individual), except if it is a Permitted Transfer.,
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d. Any assignment or transfer of this Agreement or any interest herein or significant
change in ownership of Developer, other than Permitted Transfers, shall require the approval of
the City. To the extent City approval of an assignment or transfer is required by this Agreement,
in granting or withholding its approval, the City shall base its decision upon the relevant
experience, financial capability and reputation of the proposed assignee or transferee and the
effect, if any, of such proposed transfer on the public purposes of this Agreement (“Transfer
Criféria”), including, without limitation, (i) the proposed transferee’s curient experience in
owning and operating retail centers similar to the Project, and (ii) the proposed transferee’s
financial commitments and resources are reasonably satisfactory to the City, In addition, except
for a Pexmitted Transfer described in clause (v) of the definition of the term “Permitted Transfer”
in Section 103 of this Agreement relating to Parcel “A”, or a Permitted Transfer described in
clause (vi) of the definition of the term “Permitted Transfer” in Section 103 of this Agreement
relating to Parcel “F”, the City shall not approve any assignment or transfer of this Agreement or
any interest herein or significant change in ownership of Developer that results in payment of
consideration to any Person prior to the issuance of the Release of Construction Covenants for
the portion of the Site so assigned or transferred and that is not conditioned upon the issuance of
the Release of Construction Covenants for the portion of the site so assigned or fransfetred. With
respect to the Permitted Transfers relating to Parcel “A” and Parcel “F”, any consideration
received by Developer prior to the issuance of the Release of Construction Covenants for such
Parcel shall be used by Developer as Developer Equity to pay Acquisition and Development
Costs set forth in the Project Budget, and for no other purpose prior to Completion.
Notwithstanding any provision of this Agreement to the contrary, City shall have the right to
enforce this paragraph d. by any means available at law or equity, including but not limited t¢
seeking damages and/or injunctive relief, to ensure that uatil Completion of the applicable Patcel
any such consideration shall be used only to pay Acquisition and Development Costs as provided
in the Project Budget and for no other purpose.

e. Developer shall promptly notify the City of any and all changes whatsoever in the
identity of the parties in control of Developer or the degree thereof, of which it or any of its officers
have been notified or otherwise have knowledge or information. Except for Permitted Transfers,
‘this Agreement may be terminated by the City if there is any significant change (voluntary or
involuntary) in ownership or control of Developer or Developer's Manager (other than such
changes occasioned by the death or incapacity of any individual), prior to Completion, and such
change is not remedied within the cure periods set forth in Section 501.d., below.

f. Permitted Transfers and any other assignments or transfers approved by the City
in conformance with this Agreement shall be evidenced by the execution and delivery by
Developer, Assignee and City of an Assignment and Assumption Agreement.

2. The restrictions of this Section 108 shall terminate as to any portion of the Site
upon the recordation of a Release of Construction Covenants for such portion of the Site.

h. For purposes of this Section 108, the term “significant change” shall mean an
addition, deletion, substitution or any other change in the identity or number of the natural
person or persons or corporate entity or entities constituting or controlling any general partner of
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a partnership, or manager of a limited liability company (or where a limited liability company is
managed by its members, then any such change affecting the members), or controlling
shareholder(s) of a corporation, or other controlling owner of any business entity, in any tier of
ownetship of Developer, such that the authority to make binding board-level business decisions
for Developer after such change is controlled by or may be directed by a different natural person
or persons or a different corporate entity or entities (unless such corporate erntity or entities

-remain controlled by the same natural person or persons) than thezperson(s) or entity(ies) that

controlled such authority prior to such change.

i Nothing contained in this Agreement shall prohibit or restrict in any way an
assignment or transfer between the City and the Redevelopment Agency relating to any real or
personal property, or any rights or obligations under this Agreement.

SECTION 109 Method of Financing.

The Project shall be financed with a combination of sowrces of financing to be
determined by Developer and obtained when needed for the development of the Site as required
by this Agreement. The Parties anticipate that the financing for the Project will include loans and
equity. Prior to the Phase 1 Closing, Developer and City Manager shall agree upon a method of
financing in the form attached to this Agreement as Attachment No. 3, with estimated dollar
amounts to be agreed upon. Notwithstanding anything to the contrary set forth in this Agreement,
City agrees and acknowledges that the sources of financing for the development of the Site have
not been committed as of the Effective Date and that Developer has made no-representation or
warranty that any such source will ultimately be available for the financing of the Project.
Without limiting Developer’s obligations under this Agreement, Developer’s failure to secure
any particular source of financing for the development of the Project shall not be an event of
default hereunder provided that Developer has timely and diligently applied in good faith to
secure such source of financing. For purposes of this Agrecement, the- phrase “timely and
ditigently applied in good faith” (or substantially similar language therein) shall mean that
Developer has submitted a complete application before the expiration of the applicable deadline,
has responded promptly to any requests for supplemental information or follow-up questions and
has attended and participated in all meetings, conference calls and the like as reasonably
necessary to accommodate the efficient processing of the application.

SECTION 110 Submission of Evidence of Financing

Within the time periods provided in the Schedule of Performance (subject to Force
Majeure Delay as set forth in Section 602 of this Agreement), Developer (or Assignee, as
applicable) shall submit to City evidence reasonably satisfactory to the City Manager that
Developer has obtained or arranged for the financing necessary for the development of the Site
(or relevant portion thereof) in accordance with this Agreement. Such evidence of financing
shall include the following:

I. A copy of the commitment or commitments (or term sheet, if a term sheet
rather than a formal commitment is obtained) obtained by Developer or Assignee, as applicable,
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for a Construction Loan, including a final Project Budget approved by the City Manager and al}
other commitments (all as described in the Method of Financing) to finance the construction of
the Improvements, certified by Developer to be a true and cormrect copy or copies thereof.
Developer and Assignee shall use commercially reasonable efforts to obtain commercially
competitive Construction Loans;

2. . A copy of the contract for the congtstiction of the Improvements, certified
by Developer or Assignee, as applicable, to be a true and correct copy thereof. The proposed
process of conducting trade bids shall be a transparent process (as between the Parties) and be
subject to the review and approval of the City Manager;

3 A copy of substantially complete Construction Loan documents (e.g.,
notes, deeds of trust, mortgages, indentures and loan agreements);

4, A copy of the purchase and sale agreement, if any, for Parcel A and for
Parcel F, certified by Developer and the applicable Assignee to be a true and correct copy
thereof, setting forth all consideration payable to Developer by such Assignee for conveyance of
the applicable Parcel prior to Completion.

5. Documentation reasonably acceptable to the City Manager of sources of
additional capital sufficient to demonstrate that Developer or Assignee, as the case may be, has
adequate equity funds committed to provide the amount of Developer Equity required by the
Method of Financing.

The City Manager shall reasonably approve or disapprove such evidence of financing
within ten (10) Business Days after receipt. Such approval shall not be unreasonably withheld,
conditioned or delayed. Subject to the provisions of Section 602 of this Agreement, failure of
the City Manager to approve or disapprove the adequacy of the submission of evidence of
financing within such ten (10) Business Day period shall be deemed an approval. If City
Manager shall disapprove any such evidence of financing, then City Manager shall do so by
written notice to Developer or Assignee, as the case may be, stating the reasons for such
disapproval. At any time prior to the times provided in this Agreement for submission of
evidence of financing, Developer may submit to the City Manager for review and comment any
loan applications to be made by Developer or pro forma loan documentation provided by the
proposed lender; provided, that review, comments and approval, if any, by the City Manager
shall be for the sole purpose of determining and advising Developer whether such loan
applications or pro forma loan documents are consistent with the requirements of this
Agreement. All comments and approvals, if any, shall be in writing. Any items so submitted and
approved by the City Manager in writing shall not be subject to subsequent disapproval. City
shall cooperate reasonably with Developer and any Approved Assignee in Developer/Approved
Assignee’s efforts to obtain financing, including, without limitation, executing commercially
reasonable documentation consistent with this Agreement relating to the lender’s rights in the
event of default by Developer or Approved Assignee. City shall promptly and diligently respond
to any request from a lender and shall not unreasonably withhold its approval of any request for
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execution or cooperation from a lender if such request will not result in a material modification
of this Agreement or is not inconsistent with this Agreement.

SECTION 111 Entitlements

Without incurring any out-of-pocket expenses, and subject to Section 215.c. of this
Agreement, the City shall cooperate with Deyeloper in Developer’s efforts to obtain the
Entitlements. :

PART 2. SALE OF SITE AND REIMBURSEMENT FFOR PUBLIC IMPROVEMENTS
SECTION 201 Sale and Purchase

a. In accordance with and subject to all the terms, covenants and conditions of this
Agreement, City agrees to sell fo Developer and Developer agrees to purchase the Site for the
Purchase Price.

b. The Purchase Price shall consist of the following: (i} the nominal sum of $1.00,
payable in cash, upon the Close of Escrow; and (ii) an amount equal to one and one-half percent
(1.5%) of the gross sales price from the first arm’s-length sale of each portion of the Site by
Developer (the “Participation Component™), in any number of transactions over any period of
time, if any, excluding the sale of Parcel “A” if Developer sells Parcel “A” to the Approved

_Parcel “A” Assignee and the Approved Parcel “A” Assigneec assumes cerfain obligations
hereunder (but not any obligation relative to the Purchase Price) relative to Parcel “A” pursuant
to an Assignment and Assumption Agreement approved by City, and excluding the sale of Parcel
“B” if, prior to that date which is one year after issuance of the certificate of occupancy for the
Parcel “F” Vertical Improvements by Developer, Developer enters into a purchase and sale
agreement, long-term ground lease, option to purchase, or like agreement with the Approved
Parcel “F” Assignee, and consummates such transaction (by the conveyance — by deed or long-
term ground lease - of Parcel “F” and, if then consiructed, the Parcel “F” Vertical
Improvements) prior to that date which is three years after the issuance of the certificate of
occupancy for the Parcel “F*” Vertical Improvements, and the Approved Parcel “F” Assignee
assumes certain obligations hercunder (but not any obligation relative to the Purchase Price)
relative to Parcel “F” pursuant to an Assignment and Assumption Agreement approved by City
(an “Exempt Parcel “F” Sale™). Except for an Exempt Parcel “F” sale as provided in the previous
sentence, in the event Developer constructs Vertical Improvements on Parcel “F” and
subsequently sells Parcel “F”, the gross sales price from such sale shall be subject to the 1.5%
Participation Component.

c. For purposes of this Section 201, “arm’s length sale” shall mean a transaction in
which Developer and the buyer act independently and have no relationship to each other, as
reasonably determined by the City Manager.

d. For purposes of this Section 201, “gross sales price” shall mean all compensation
payable to Developer for the sale, directly or indirectly, less costs of sale payable by Developer.
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e, For purposes of this Section 201, the Payment Agreement and the City Deed of
Trust, a “sale” of Parcel “A” or Parcel “F” shall mean a transfer of substantially all of
Developer’s interests in the applicable parcel, whether by grant deed, long-term ground lease or
other form of conveyance, without regard to the technical form of such conveyance.

f Developer’s obligation to pay City the Participation Component of the Purchase
Price shall be set forth in the Payment Agreement, and shall be secured by the City Deed of
Trust, which shall be recorded against the Site (excluding Parcel “A”) at the Close of Escrow, as
a lien that is junior and subordinate to any Permitted Deeds of Trust, and released from Parcel
“¥», if at afl, upon the occurrence of an Exempt Parcel “F” Sale described in paragraph b. of this
Section 201. For purposes of this Agreement “payment of the Purchase Price” shall mean
payment of the nominal amount described in clause (i) and execution and recordation of the City
Deed of Trust.

“ SECTION 202 Escrow

a, City agrees to open an escrow for conveyance of the Site with the Escrow Agent,
as escrow agent, within the time provided therefore in the Schedule of Performance. City and
Developer shall provide such escrow instructions consistent with this Agreement as shall be
necessary. The Escrow Agent hereby is empowered to act under such instructions, and upon
indicating its acceptance thercof in writing, delivered to City and to Developer within five (5)
Business Days after opening of the escrow, the Escrow Agent shall carry out its duties as Escrow
Agent hereunder. ‘

b. City and Developer shall execute and deliver to the Escrow Agent, as applicable,
the documents and instruments described in paragraphs o. and p. of this Section 202 (the
“Closing Documents”). Upon delivery of the fully executed Closing Documents described in
paragraph o. of this Section 202, to the Escrow Agent, the Escrow Agent shall record the
instruments described in paragraph o. of this Section 202 in accordance with these escrow
instructions provided that title to the Site can be vested in Developer in accordance with the
terms and provisions of this Agreement and all other conditions to the Closing have either been
satisfied or waived in writing. The Escrow Agent shall buy, affix and cancel any transfer stamps
required by law. Any insurance policies governing the Site are not to be transferred unless
otherwise agreed in writing by the Parties.

c. Developer shall also pay in escrow to the Escrow Agent the cash portion of the
Purchase Price and the following fees, charges and costs promptly after the Escrow Agent has
notified Developer of the amount of such fees, charges and costs, but not earlier than 3 days prior
to the scheduled date for the conveyance of the Site nor later than one business day prior to such
conveyance:

1, One-half of the escrow fee;

2. The premiums for the Developer’s Title Policy in excess of the cost of a
standard form CLTA owner’s policy as set forth in Section 211 of this Agreement and
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3. Recording fees, if any.
d. [Intentionally Omitted].

€. City shall pay in escrow to the Escrow Agent the following fees, charges and
costs prompily after the Escrow Agent has notified City of the amount of such fees, charges and
costs, but not earlier than 3 daysgrior to the scheduled date for the conveyance of the Site nor
later than one business day prior to such conveyance:

1. The portion of the Title Insurance premium described in Section 211.1, of
this Agreement;

2. One-half of the escrow fee;
3. Any State, County or City documentary stamps oxtransfer t&d== - -

4, Costs necessary to place the title to the Site in the condition for
conveyance required by the provisions of this Agreement; and

5. Ad valorem taxes and assessments, if any, upon the Site or upon this
Agreement or any rights hereunder, prior to the conveyance of title of the
Site to Developer,

f. City shall timely and properly execute, acknowledge and deliver a Grant Deed
conveying to Developer title to all the Parcels in the Site in accordance with the requitrements of
this Agreement, together with an estoppel certificate certifying that Developer has completed all
acts (except payment of the Purchase Price), necessary to entitle Developer to such conveyance,
if such be the fact, and all documentation and authorizations reasonably required by Title
Company to permit the issuance of title insurance, including, without limitation, a standard
owner’s affidavit, an indemnuity agreement and other documents customarily required by Title
Company.

g The Escrow Agent is authorized and directed to do all of the following:

1. Record the Grant Deed and the other Closing Documents which ate to be
recorded pursuant to paragraph o. of this Section 202 in the Official Records of San Diego
County, California, and deliver the conformed copies of such Grant Deed and documents, and
the other (unrecorded) documents to the Parties entitled thereto in accordance with the terms and
provisions of this Agreement.

2. Pay, and charge City and Developer, respectively, for any fees, charges
and costs payable under this Section 202. Before such payments are made, the Escrow Agent
shall notify City and Developer of the fees, charges and costs necessary to clear title and close
the escrow in the form of a closing statement approved and exccuted by both Developer and City
(the “Settlement Statement”).
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3. Disburse funds in accordance with the Settlement Statement when the
conditions of this escrow have been fulfilled by City and Developer or waived in writing by the
party benefitting therefrom. The Purchase Price shall not be delivered by the Escrow Agent
unless and until it has recorded the Grant Deed and the Title Company has issued or is
irrevocably committed to issue Developer’s Title Insurance Policy.

h. All funds-received in this escrow shall be deposited by the Escrow Agent ina
fully government insured general escrow account with any state or national bank doing business
in the State of California and reasonably approved by Developer and City.

i. If this escrow is not in a condition to close by the time for conveyance set forth in
the Schedule of Performance (as it may be amended or extended by the Parties from time to time
in accordance with this Agreement), then either Party who then shall have fully performed the
acts to be performed before the conveyance of title may, in writing, demand the return of its
money, papers or documents from the Escrow Agent. No demand for return shall be recognized
until 10 days after the Escrow Agent (or the Party making such demand) shall have mailed
copies of such demand to the other Party or Parties at the address of its principal place of
business. Objections, if any, shall be raised by written notice to the Escrow Agent and to the
other party within the 10-day petiod, in which event the Escrow Agent is anthorized to hold all
money, papers and documents with respect to the Site until instructed by a mutual agreement of
the Parties or, upon faiture thereof, by a court of competent jurisdiction. If no such demands are
made, then the escrow shall be closed as soon as possible.

j- If objections are raised as above provided for, then the Escrow Agent shall not be
obligated to return any such money, papets or documents except upon the written instructions of
both City and Developer, or until the party entitled thereto has been determined by a final
decision of a court of competent jurisdiction. If no such objections are made within said 10-day
period, then the Escrow Agent shall immediately return the demanded money, papers or
documents.

k. The Parties understand they may be required to execute additional forms required
by the Bscrow Agent (“General Instructions™). In the event of a conflict between this Agreement
and any such General Instructions, this Agreement shall control. The Parties agree, however,
that they would refuse to execute General Instructions which (i) purport to relieve the Escrow
Agent of liability for negligence or intentional wrong-doing, (ii) excuse the Escrow Agent from
strict compliance with each and all of the provisions of this document and the General
Instructions or (iii) purport to authorize the Bscrow Agent to follow the instructions or directive
of any Person not a direct signatory party to this Agreement. Any amendment to these escrow
instructions shall be in writing and executed by both City and Developer. At the time of any
amendment, the Escrow Agent shall agree to carry out its duties as Escrow Agent under such
amendment.

L. Prorations

1. General. Rentals, revenues and other income, if any, from the Site, and
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operating expenses, if any, affecting the Site shall be prorated as of 11:59 P.M. on the day
preceding the Close of Escrow as shown on the Settlement Statement.

2. Taxes and Assessments. Taxes and assessments shall be prorated as set
forth in Section 212, below, as shown on the Settlement Statement.

3w Operating Expenses. Any other expenses incutred in operatingsthe. Site
that City customarily pays, and any other costs incutred in the ordinary course of business or the
management and operation of the Site shall be prorated on an accrual basis. City shall notify
Developer in writing of such operating expenses and, at the option of Developer, shall cancel any
and all related contracts and agreements that would be binding on the Site post-Closing. City
shall pay all such expenses that accrue prior to the date of the Close of Escrow and all such
expenses that Developer disapproved which accrue after the Close of Escrow. To the extent any
such expenses were approved by Developer prior to Closing and Developer assumes any related
contracts and agreements at Closing, Developer shall pay such expenses accruing on the date of
the Close of Escrow and thereafter during the period of Developer’s ownership of the Site,

4, Method of Proration. All prorations shall be made in accordance with
customary practice in San Diego County, except as expressly provided herein. City and
Developer agree to cause their accountants or agents to prepare a schedule of tentative prorations
prior to the Closing Date and submit the same to Escrow Agent for inclusion on the Settlement
Statement as required below. Such prorations, if and to the extent known and agreed upon as of
the Close of Escrow, shall be paid into escrow by the respective Parties as necessary and in
accordance with the Settlement Statement. A copy of the schedule of prorations as agreed upon
by City and Developer to be incorporated into the Settlement Statement shall be delivered to
. Escrow Agent at least 3 business days prior to the Closing Date. With respect to any prorations
not determined or not agreed upon as of the Close of Escrow, the Parties shall meet and confer in
good faith after the Closing Date in an effort to reach mutual agreement as to the affected
prorations within 60 days after the Closing Date (the “Final Reconciliation Date™). Developer or
City, as appropriate, shall meke a one-time adjustment payment promptly after the mutual
agreement on protations has been reached. If the allocation of any prorations remains -
unresolved as of the Final Reconciliation Date, then the Parties shall submit the dispute to a
nationally-recognized accounting firm which is neutral and disinterested in the matter, which
shall render a conclusive determination to the Parties within 20 days after the date of submittal of
the dispute. The Parties shall equally share the expenses of the accounting firm selected to
resolve the dispute.

n. City and Developer shall each pay their respective legal, professional and
consultant fees relating to this transaction.

n. All communications from the Escrow Agent to City or Developer shall be
directed to the addresses set forth in Sections 106 and 107 of this Agreement, and in the manner
set forth in Section 601 of this Agreement for notices between the Parties.

0. The following documents shall be recorded in the following order at the Close of
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Escrow at the Phase 1 Closing:

1. The Map, if the Map has not already been recorded (to be recorded against
the Site);

2, The Grant Deed(s) for all of the Parcels;

o 3. Agreement Containing Covenants (to be recorded against t‘ﬁéﬂSite);

4. CC&Rs (to be recorded against the Site);

5. Memorandum of Option (to be recorded against the Parcels constituting
Property 2);

6. As applicable, Parcel “A” grant deed from Developer to Approved Parcel
“A” Assignee (to be recorded against Parcel “A”);

7. Recordable Construction Loan documents (to be recorded against Parcel
“A” or Parcel “BDC”, as the case may be, but not against Parcel “E” or
Parcel “F” or Parcel “G” on Property 2);

8. City Deed of Trust (to be recorded against Parcels “B”, “C”, “Iy”, “B”, “F*
and “G”; -

9. Subordination Agreement; and

10.  Such other instruments as the Parties may mutually agree to be recorded at
the Close of Escrow.

p. The following documents shall be recorded in the following order at the Phase 2
Closing:

1. Instrument Terminating Option, releasing the Parcels in Property 2 from
the Option (to be recorded against all Parcels in Property 2);

2. If applicable, Parcel “F” grant deed from Developer to Approved Parcel
“F” Assignee (to be recorded against Parcel “F”);

3. Recordable Construction Loan documents (to be recorded against Parcel
Parcel “E” or Parcel “F” or Parcel “G” on Property 2, as the case may be);
and

4, Subordination Agreement.

The Parties shall each promptly deliver to Escrow Agent the items and funds to be delivered by
them, when and as required in this Agreement.
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SECTION 203 Conveyance of Title and Delivery of Possession

a. Subject to any mutually agreed upon extension of time, City shall convey title to
the Site to Developer on or before the Phase 1 Closing Date (so long as all conditions precedent
have been satisfied or waived by the Party benefitting therefrom), or such later date mutually
agreed to in writing by City Manager and Developer and communicated in writing to the Escrow

~ Agent. R

b. Except as otherwise provided herein, possession of the Site shall be delivered to
Developer at the Close of Escrow. Developer shall accept title and possession to the Site upon
the Close of Escrow subject only to the Approved Title Conditions.

SECTION 204 Form of Deed

- City shall convey to Developer title to the Parcels in the condition provided in Section
205 of this Agreement by recordation of a Grant Deed, substantially in the form attached to this
Agreement as Attachment No. 8. The Parties may elect to convey fitle to Property 1 and Property
2 by means of one or more Grant Deeds covering one or more Parcels in each Property. Upon
reasonable request by Developer, the City Manager shall make such non-material modifications
to the form of the Grant Deed as the City Manager may deem necessary or appropriate to carry
out the purposes of this Agreement.

SECTION 205 Condition of Title

a. City shall convey to Developer fee simple title to the Site free and clear of all
liens, encumbrances, assessments, easements, leases and taxes except the Approved Title
Conditions.

b. City has caused the Title Company to deliver to Developer a Preliminary Title
Report dated November 1, 2011 (the “Title Report”) with respect to title to the Site, together
with copies of the documents underlying the exceptions set forth in the Title Report. By
executing this Agreement, Developer hereby approves the exceptions of record set forth in the
Title Report, except for those disapproved title exceptions, if any, set forth in writing delivered to
the City Manager within thirty (30) days following the Effective Date. The Parties shall
cooperate in good faith to cause the Title Company to remove from title any of the disapproved
title exceptions prior to the Close of Escrow.

C. The Parties acknowledge that on October 4, 2011, the City filed in San Diego
Superior Court a Complaint for Quiet Title, Cancellation of Instruments and Declaratory Reliel
to quiet title as to any adverse claims by Davies Motors, Inc., to the Site, Case No. 37-2011-
00079079-CU-OR-SC (“Complaint®). The City agrees to prosecute the Complaint to final
conclusion at no cost to Developer.

d. City shall defend, indemnify and hold Developer harmless from and against any
and all claims, liability, loss, damage, costs or expenses (including reasonable attorneys’ fee and
court costs) arising from or as a result of any right, title, estate, lien or interest to the Site arising
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out of an executor’s deed of the First National Trust and Savings Bank of San Diego, a
corporation, as executor of the Estate of Frank B. Beyer, also known as F.B. Beyer, deceased,
recorded on January 13, 1939 at 9:00 a.m., in Book 872, pages 7-8, in the Official Records of
San Diego County, California, or a corporation grant deed from Davies Motors, Inc, to C.E.
Norcross and John E. Frier, recorded on January 17, 1949 in Book 3081, page 189, in the
Official Records of San Diego County, California. City’s duty to indemnify and hold harmless
shall not include any claims or liabilities arising from the active negligence or willful misconduct
of the Developer, its agents, officers or employees. '

e. The exceptions approved by Developer in Section 205.b, above, together with the
covenants of the Grant Deed conveying the Site to Developer (which incorporates by reference
the covenants contained in this Agreement, the Redevelopment Plan and the Agreement
Containing Covenants), the documents to be recorded that are listed in paragraph o. of Section
202 of this Agreement, and other documents expressly required or permitted to be recorded by
this Agreement, which appear on the pro forma title policy for Developer’s Title Policy and ave
acceptable to Developer shall hereinafter collectively be referred to as the “Approved Title
Conditions”. Developer shall have the right to approve or disapprove any further exceptions
(which are not created by Developer) reported by the Title Company. City shall not create and
shall use its best efforts not to allow any new exceptions to title following the Effective Date,

SECTION 206 Time and Place for Delivery of Dead

Subject to any mutually agreed-upon extension of time, City shall deposit the Grant Deed
with the Escrow Agent at least one Business Day before the Phase 1 Closing Date.

SECTION 207 Payment of Purchase Price and Recordation of Grant Deeds

Developer shall deposit the cash portion of the Purchase Price with the Escrow Agent at
least one Business Day before the Close of Escrow, provided that Escrow Agent shall have
notified Developer in writing that the Grant Deed(s) conveying the Site to Developer, properly
executed and acknowledged by the City Manager have been delivered to the Escrow Agent and
that title is in condition to be conveyed in conformity with this Agreement. The Escrow Agent
shall record the documents and instruments listed in paragraph o. of Section 202, above, and
deliver the Purchase Price to City immediately following the delivery to Developer of the
Developer’s Title Policy or confirmation that the Title Company is irrevocably committed to
issue the Developer’s Title Policy and the recordation of the Grant Deed(s) in the Official
Records.

SECTION 208 Conditions Precedent to Close of Escrow and Phase 1 Closing

The obligation of the City to disburse the Initial Deposit of the Remaining Public
Improvement Funds is not subject to the satisfaction of the conditions precedent to the Close of
Escrow but is subject to the satisfaction of the condition set forth in paragraph £.1. of Section 219
of this Agreement, below. The obligation of the City to disburse the Remaining Public
Improvement Funds (other than the Initial Deposit) is not subject to the satisfaction of the
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conditions precedent to the Close of Escrow but is subject to the satisfaction of the conditions
precedent set forth in paragraph e. of Section 219 of this Agreement, below. The City’s
obligations to convey the Site to Developer for the Purchase Price, and to provide to Developer
the Remaining Public Improvement Funds pursuant to Section 219 of this Agreement, constitute
the City’s subsidy for the Project (“Public Subsidy”). Subject to the notice and cure provisions
of Sections 501 through 510, inclusive, of this Agreement and to the Force Majeure Delay
provisions of Section 602 of this Agreement, the City atdi8 option may terminate this Agreement
pursuant to Section 510 and not provide any part of the Public Subsidy if any of the applicable
conditions precedent for the benefit of City are not satisfied by the Developer or waived in
writing by the City within the time limits set forth in the Schedule of Performance. The Close of
Escrow and the obligations of City and Developer with respect to the conveyance of the Site
hereunder are subject to the satisfaction or waiver by the Party benefitting therefrom prior to the
Close of Escrow (unless otherwise provided), of the following conditions, and the obligations of
the Parties with respect to such conditions are as follows in this Section 208. Until the
satisfaction of all of the conditions set forth in this Section 208, Developer shall not have the
right to transfer, assign, convey by deed or lease, record any deed of trust or other instrument on
or otherwise encumber any portion of the Site or interest therein. Developer and City shall use
their commercially reasonable best efforts to cause all of the following conditions precedent to
the Phase 1 Closing to be satisfied with due diligence, and in all events not later than nineteen
(19) months after the Effective Date of this Agreement, and the Phase 1 Closing shall occur
within thirty (30) days thereafter (the “Phase 1 Closing Date™). If Developer or City is unable to
satisfy any of such conditions precedent despite its good faith efforts, such Party will not be in
default hereunder, The following shall be conditions precedent to the Phase 1 Closing and Close
of Escrow:

a. Subdivision (benefits Developer and City). The Developer shall cause a Map
creating legal parcels for the conveyance, financing and development of the Site in accordance
with this Agreement, including Parcels “A”, “B”, “C», “D”, “E”, “F” and “G”, to be duly
approved and recorded in the Official Records in accordance with all applicable governmental
requirements. Notwithstanding anything to the contrary contained herein, the Phase 1 Closing
shall not occur until such Map is recorded, and the recording of such Map shall be a non-
watvable condition precedent to the Phase 1 Closing.

b. Final Construction Drawings (benefits City). Developer shall have submitted and
City Manager shall have approved the Final Construction Drawings.

c. Project Budget (benefits City). Developer shall have delivered to City, and the
City Manager shall have approved, which approval shall not be unreasonably withheld,
conditioned or delayed, a final Project Budget or any revisions to the Project Budget, and a
Method of Financing, demonstrating to the reasonable satisfaction of the City Manager the
availability of sufficient funds to pay all Acquisition and Development Costs.

d. Construction Contract (benefits City). Developer shall have delivered to City,
and the City Manager shall have approved (which approval shall not be unreasonably withheld,
conditioned or delayed), one or more construction contracts, covering all Phase 1 construction

31
9TH AND PALM DDA vi7
12-14-14




(other than the Public Improvements) required by this Agreement and the approved Final
Construction Drawings, in an amount that is consistent with the final City-approved Project
Budget, together with a construction schedule showing a detailed trade-by-trade breakdown of
the estimated periods of commencement and completion of construction and complete
fixturization of the development of Phase 1 of the Project, demonstrating that construction of
Phase 1 will be commenced within thirty (30) days after the Phase 1 Closing and completed
(subject to Force Majeure Delay) within the 2ine provided in the Schedule of Performance, and
such contract(s) shall have been executed by each of the parties thereto. City’s review and
approval of the construction contract pursuant to this Section shall be limited to determining if it:
(i) provides for the performance of the construction work in accordance with all Entitlements and
approved Final Construction Drawings; (i) provides for costs of construction within the final
City-approved Project Budget; and (jii) otherwise complies with the terms of this Agreement,
_including but not limited to insurance, bonding, disbursement procedures and similar matters,
and shall be for the benefit of the City alone, and no one shall be entitled to rely on such review
or approval for any purpose whatsoever. By approving the construction contract, City makes no
representation or wartranty, express or implied, regarding the construction contract, the
contractor, the work to be performed or any other matter.

€. Public Improvement Contract (benefits City). Developer shall have delivered to
City, and the City Manager shall have approved (which approval shall not be unreasonably
withheld, conditioned or delayed), one or more construction contracts, covering all of the Public
Improvements to be constructed by Developer (unless deferred to Phase 2), required by this
Agreement and the approved Final Construction Drawings, in an amount that is consistent with
the final City-approved Public Improvement Budget, together with a construction schedule
showing a detailed trade-by-trade breakdown of the estimated periods of commencement and
completion of construction of the Public Improvements, demonstrating that construction of the
Public Improvements will be commenced within thirty (30) days after the deposit of the
Remaining Public Improvement Funds (other than the Initial Deposif) into escrow, and
completed (subject to Force Majeure Delay) within the time approved in writing by the City
Manager prior to disbursement of funds, and such contract shall have been executed by each of
the parties thereto. The Public Improvement Contract shall include a provision giving to the City
the right but not the obligation to assume Developer’s rights and obligations under the Public
Improvement Contract in the event Developer abandons the Public Improvement work, or ceases
to perform its obligations under the Public Improvement Disbursement Agreement or this
Agreement. City’s review and approval of the construction contract pursuant to this Section shall
be limited to determining if it: (i) provides for the performance of the construction work in
accordance with all Entitlements and approved construction drawings; (ii) provides for costs of
construction within the final City-approved Public Improvement Budget; (iii) complies with
applicable State prevailing wage requirements; (iv) is with a contractor or contracting firm that is
licensed in the State of California, is not an Affiliate of Developer, has demonstrated expetience
in completing similar public works projects and is otherwise reasonably acceptable to City; and
(v) otherwise complies with the terms of this Agreement, including but not limited to the
requirements of this patagraph, insurance, bonding, disbursement procedures and similar matters,
and shall be for the benefit of City alone, and no one shall be entitled to rely on such review or
approval for any purpose whatsoever. By approving the construction contract, City makes no
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representation or warranty, express or implied, regarding the construction contract, the
contractor, the work to be performed or any other matter,

f Evidence of Financing (benefits City). Developer shall have submitted and the
City Manager shall have approved evidence relating to all Sources of Financing relating to Phase
1, and all documents required to be executed in connection with such financing shall have been
duly executed, acknowledged and deljxered. Such evidence shall include:

)] a copy of all Construction Loan documents relating to the Phase 1
Improvements, certified by Developer and/or Approved Parcel “A” Assignee, as the case may
be, to be a true and correct copy or copies thereof; and

(2)  evidence of immediately available funds in a construction escrow
account for the Project in the total amount (beyond (i) those to be loaned pursuant to the
Construction Loan, (ii) those to be provided by City, and (jii) those being generated by the sale
of Parcel “A”) necessary to finance the construction of Phase 1 to Completion, including the
Public Improvements (that have not been deferred to Phase 2) and the Private Improvements, in
accordance with a Project Budget approved, in writing, by the City.

City shall cooperate reasonably with Developer and the Approved Parcel “A” Assignee in
Developer/Approved Parcel “A” Assignee’s efforts to obtain financing, including, without
limitation, executing commercially reasonable documentation consistent with this Agreement
relating to the lender’s rights in the event of default by Developet or the Approved Parcel “A”
Assignee. City shall promptly and diligently respond to any request from a lender and shall not
unreasonably withhold its approval of any request for execution or cooperation from a lender that
does not materially modify the provisions of this Agreement or is not inconsistent with this
Agreement.

g Evidence of Property 1 Tenant Commitments (benefits City). Developer shall
have submitted and the City Manager shall have reasonably approved evidence of binding

commitments from (i) the Approved Parcel “A” Assignee, to constiuct and operate for at least
one Business Day an approximately 14,800 square foot Fresh & Easy or compatable grocery
store or supermarket reasonably acceptable to the City Manager on Parcel “A”; and (ii) retail
tenants committing to lease not less than 5,000 square feet, in any combination of the buildings
to be constructed on Building Pads “B”, “C” and “D”. The City Manager’s review shall be
limited to confirming that such leases are not inconsistent with this Agreement.

h, Insurance (benefits City). Developer shall have submitted to City, and the City
Manager shall have approved (which approval shall not be unreasonably withheld, conditioned
or delayed), evidence of the Insurance Policies required by this Agreement, naming as additional
insureds the following:

“The City of Imperial Beach and its elected officials, officers, officials,
employees, attorneys, contractors and agents.”

1. CC&Rs (benefits City and Developer). Developer shall have submitted to City,
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and the City Manager shall have approved, which approval shall not be unreasonably withheld,
conditioned or delayed, the CC&Rs, and such CC&Rs shall have been executed by each of the
parties thereto. The City Manager’s review shall be limited to confirming that the CC&Rs are not
inconsistent with this Agreement.

J- Parcel “A” Purchase and Sale Agreement (benefits Developer and City). The
purchase and sale agreement {gmagreement to lease, or other agreement regarding conveyance,

as the case may be) for Parcel A, shall have been executed by each of the parties thereto, and any
revisions or amendments to the form of such agreement previously submitted to City (and any
other pertinent agreements) shall have been submitted to City, and the City Manager shall have
approved such revisions and amendments (and other pertinent agreements), The City Manager’s
review shall be limifed to confirming that such documents are not inconsistent with this
Agreement. Prior to submitting such agreement or amendments, Developer may redact economic
deal terms and other confidential information not intended for public disclosure or which
Developer may not disclose without breaching a contractual obligation or proscription, except to
the extent necessary for the City Manager to determine the compensation to be paid to
Developer, if any, prior to the Completion of the Parcel “A” Improvements,

k. Parcel “A” Assignment and Assumption Agreement (benefits City). The
Developer and the Approved Parcel “A” Assignee shall have executed an Assignment and

Assumption Agreement that is reasonably acceptable to the City Manager.

L. Permits (benefits City and Developer). Developer shall not be required to obtain
Building Permits prior to the Close of Escrow, but the following shall be a condition precedent to
the Phase 1 Closing: (1) Developer shall have delivered to City the list of permits required for
grading and the construction of the Phase 1 Improvements; (2) Developer shall have obtained all
applicable plan check approvals for the Phase 1 Improvements; (3) Developer shall have
obtained all applicable variances (if any) and Entitlements for the issuance of such Permits; (4)
all conditions for the issuance of all such Building Permits have been satisfied (with the
exception of payment of Permit fees, which payment is provided for in the approved Project
Budget and the Construction Loan or other funds to be made available to Developer at the Phase
1 Closing); (5) there are no changes (other than changes approved by the City Manager) to the
Construction Drawings approved by the City Manager in accordance with paragraph b. of this
Section 208 between the time of City Manager’s approval and the time of issuwance of the
Building Permits other than minor changes required by the City’s Building Department in
connection with the plan check approvals for the Phase 1 Improvements; and (6) in any event,
the Building Permits are issued not later than ten (10) Business Days after the Phase 1 Closing,
which the City Manager may extend, but in no event later than thirty days after the Phase 1
Closing.

m.  No Challenges (benefits Developer and City). With regard to the Entitlements
and all permits required for grading and the construction of the Phase 1 Improvements, all
administrative appeals periods shall have expired; with regard to compliance with CEQA (as
required), the statutes of limitation therefor shall have expired; and with regard to each, no
unresolved challenge thereto shall be in existence.
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n. Joint Supplemental Instructions (benefits Developer and City). City and
Developer counsel/special counsel shall have prepared such joint supplemental instructions for
the Title Company as may be necessary to close the transaction contemplated herein.

0. Closing Certificate (benefits Developer). City shall have submitted to Developer
a certificate stating that all conditions precedent to the Phase 1 Closing have been satisfied or
waived, if such be the ease. G

P Documents (benefits Developer and City, as applicable). City, Developer and
other parties, as appropriate, shall have exccuted and delivered to the Escrow Agent in
recordable form as necessary the documents and instruments listed in paragraph o. of Section
202 of this Agreement and the following non-recordable documents:

(1)  Payment Agreement (to be executed by Developer and City);
2) Environmental Indemnity (to be executed by Developer);
(3) Option Agreement (to be executed by Developer and City);

(4)  If not already executed, the Public Improvement Disbursement Agreement
(to be executed by Developer, City and Escrow Agent);

(5)  Parcel “A” Assignment and Assumption Agreement (to be executed by
Developer, Approved Parcel “A” Assignee and City); and

(©) Such other documents as the Parties may request to be delivered through
Escrow.

q. Representations, Warranties and Covenants (benefits City). Developer shall have
duly performed each and every obligation to be performed by Developer hereunder to be
performed prior to the Phase 1 Closing and Developer’s representations, warranties. and
covenants set forth in this Agreement shall be true and correct as of the date of the Phase 1
Closing.

r. Covenants of City (benefits Developer). City shall have duly performed each and
every obligation to be performed by City hereunder to be performed prior to the Phase 1 Closing
and City’s representations, warranties and covenants set forth in this Agreement shall be true and
correct as of the date of the Phase 1 Closing,

s, Deliveries (benefits City). Developer shall have delivered the items to be
delivered by Developer prior to the Phase 1 Closing, when and as required in this Agreement.

t. Deliveries (benefits Developer). City shall have delivered the items and funds to
be delivered by City prior to the Phase 1 Closing, when and as required in this Agreement.

u. Grocery Project (benefits City and Developer). All conditions precedent to the
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close of escrow set forth in the Parcel “A” purchase and sale agreernent shall have been satisfied
or waived.

V. Condition of Site (benefits Developer). City shall have completed all demolition
on the Site as provided in Section 216.1. of this Agreement.

w. :Ne Impeding Litigation (benefits Developer and City). With regard-te this
Agreement and the transactions contemplated hereunder, no untesolved challenge thereto that
would impede the timely development of the Project shall be in existence.

%. . No default (benefits City). Developer shall not be in default of this Agreement.

y. No default (benefits Developer). City shall not be in default of this Agreement.

Z. Feasibility (benefits Developer). Developer has not provided written notice to the
City that Developer has determined, in Developer’s sole good faith discretion, that the Project is
not financially feasible, due to any of the following: (i) Developer has failed, despite
commercially reasonable efforts, to enter into a commercially viable purchase and sale
agreement with the Approved Parcel “A” Assignee, as determined by Developer, or has been
unable, despite commercially reasonable efforts, to negotiate an Assignment and Assumption
Agreement for Parcel “A” with the Approved Parcel “A” Assignee that is reasonably acceptable
to the Developer and the City Manager, or such purchase and sale agreement has terminated due
to any act or omission by the Approved Parcel “A” Assignee (including, without limitation, a
termination pursuant to any contingency in favor of the Approved Parcel “A” Assignee
contained therein); (if) Developer has failed, despite commercially reasonable efforts, to obtain
financing for the development of the Project on terms reasonably satisfactory to Developer; or
(iii) the costs of developing the Project or of completing the Public Improvements are materially
different than those anticipated by Developer as of the Effective Date (including, without
limitation, any variance of more than ten percent (10%) from the amounts reflected on the table
attached to this Agreement as Attachment No. 6); or (iv) there is litigation pending (including,
but not limited to the Quiet Title Action) or legislation pending or adopted which, in Developer’s
reasonable determination, makes it infeasible to obtain financing for the development of the
Project on commercially reasonable terms or will make it reasonably likely that the City will not,
or will not be able to, satisfy its obligations hereunder.

aa.  Feasibility (benefits City). Subject to the liquidated damages provision set forth in
Section 517 of this Agreement, City has not provided written notice to the Developer prior to
April 1, 2012 that the City has determined, in City’s sole and absolute discretion, exercised in
good faith, that the Project is not feasible, due to changes in circumstances since the Effective
Date that have caused a legal or financial impediment to the performance by City of any of its
obligations hereunder,

bb.  Developer’s Title Policy (benefits Developer). Title Company shall be
jrrevocably committed to issue the Developer’s Title Policy to Developer, as provided in this
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Agreement,

cc.  Developer Formation Documents (benefits City). Except as otherwise provided
below, Developer shall have delivered documentation relating to the corporate, partnership,
limited Hability or other similar status of Developer, as the case may be (and if Developer is a
limited partnership, its general partvers, and if Developer is a limited liability company, its

manager), including, without limitation and as applicable: limited pavtnership agreement and

)
4

any amendments thereto, articles of incorporation, State of California Limited Liability
Company Articles of Organization (L.LC-1), Statement of Information and Operating Agreement
(including any amendments thereto), copies of all resolutions or other necessary actions taken by
such entity to authorize the execution of this Agreement and related documents, a certificate of
status issued by the California Secretary of State and a copy of any Fictitious Business Name
Statement, if any, as published and filed with the Clerk of San Diego County. If requested by
City, then Developer shall provide to City the operating agreement of Developer (or the portions
thereof evidencing authority). In addition, if requested by City, then Developer shall provide to
City formation and good standing certificates filed with, or issued by, the State of California for
Developer’s manager or general partner, as the case may be, but shall not provide any other
formation documents which are not of public record (such as, for example, operating agreements
or bylaws) for such entity. City shall keep such documents strictly confidential and shall not
disclose the contents of such documents except to the extent that such documents are part of the
public record or such disclosure is otherwise required under applicable law. Moreover, City
agrees that Developer may redact the financial details of any such information prior to any such
disclosure,

dd.  Joint Supplemental Escrow Instructions (benefits Developer and City). City and
Developer counsel/special counsel shall have prepared such joint supplemental instructions for
the Escrow Agent as may be necessary to close the transaction contemplated herein.

ee. Closing Certificate (benefits Developer). City shall have submitted to Escrow
Agent a certificate stating that all conditions precedent to the recording of documents and the
Close of Escrow have been satisfied or waived, if such be the case.

ff, Representations, Warranties and Covenants (benefits City). Developer shall have
duly performed (or City will have waived) each and every obligation to be performed by
Developer hereunder to be performed prior to the Close of Escrow and Developer’s
representations, warranties and covenants set forth in this Agreement shall be true and correct as
of the date of the Close of Escrow.

gg.  Covenants of City (benefits Developer). City shall have duly pexrformed (or
Developer will have waived) each and every obligation to be performed by City hereunder to be
performed prior to the Close of Escrow and City’s representations, warranties and covenants set
forth in this Agreement shall be true and correct as of the date of the Close of Escrow in all
material respects.
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hh,  Deliveries (benefits City). Developer shall have deposited into escrow the cash
portion of the Purchase Price, and delivered the items and funds to be delivered by Developer
prior to the Closing, when and as required in this Agreement.

ii. Deliveries (benefits Developer). City shall have delivered the items and funds to
be delivered by City prior to the Closing, when and as required in this Agreement,
. ek
i No_Impeding Litigation (benefits Developer and City). With regard to this
Agreement and the transactions contemplated hereunder, no unresolved challenge thereto that
would impede the timely development of the Project shail be in existence.

Lol

kk.  No default (benefits City). Developer shall not be in default of this Agreement.

1L No default (benefits Developer). City shall not be in default of this Agreement.

SECTION 209 Failure of Conditions to Close of Escrow
a. Termination. In the event that any of the conditions precedent to the C‘f?)sgbfw

Escrow are not timely satisfied or waived, for a reason other than the default of Cify or
Developer, the following shall apply:

I. Either Party shall have the right to terminate this Agreement, the escrow
and the rights and obligations of City and Developer hereunder to the extent that such Party is
intended to be benefited by the applicable condition precedent;

2. If this Agreement is terminated as provided herein, then Escrow Agent is
hereby instructed to promptly return to Developer and City all funds, if any, and documents
deposited by them, respectively, into escrow which are held by Escrow Agent on the date of said
termination (less, in the case of the Party otherwise entitled to such funds, however, the amount
of any cancellation charges required tfo be paid by such Party under Section 209.b. of this
Agreement, below); and

3. If this Agreement is terminated as provided herein, then neither Party shall
have any further rights or obligations hereunder except those that survive termination of this
Agreement as expressly provided herein.

b. Cancellation Fees and Expenses. In the event that the escrow terminates in
accordance with Section 209.a. of this Agreement, above, the cancellation charges, if any,
required to be paid by and to Escrow Agent and the Title Company shall be borne equally by
Developer and the City and all other charges shall be borne by the Party incurring same.

SECTION 210 Disbursements and Other Actions to be taken by Escrow Agent.

At the Close of Escrow, Escrow Agent shall promptly undertake all of the following in
the manner hereinbelow indicated:
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a. Cause the documents to be recorded that are listed in paragraph o. of Section 202
of this Agreement (documents numbered 1-10), and any other documents which the Parties may
mutually direct, to be recorded in the Official Records, and obtain conformed copies thereof for
distribution to City and Developer.

b. Disburse the cash portion of the Purchase Price to City, and deliver the fully
executed Payment Agreement to the City. e

c. Distribute to the City and Developer executed copies of the non-recorded
documents listed in paragraph p. of Section 208 of this Agreement (documents numbered 1-6).

d. Direct the Title Company to issue the Developer’s Title Policy to Developer and
deliver the original thereof to Developer within two weeks after the Closing.

€. Prepare and distribute to Developer and City each, copies of both Parties’ escrow
closing statements and a complete copy of all documents handled by escrow.

Escrow Agent agrees that release of funds to City shall firevocably commit Escrow
Agent, on behalf of Title Company, to issue Developer’s Title Policy in accordance with this
Agreement.

SECTION 211 Title Insurance
a. Concurrently with the recordation of the Grant Deed, Title Company shall provide

and deliver to Developer an owner’s policy of Title Insurance, issued by the Title Company,
insuring that the fee interest of the Site is vested in Developer in the condition required by
Section 205 of this Agreement, together with any endorsements as the Developer may reasonably
request (“Developer’s Title Policy™). The Title Company shall provide City and Developer with
a copy of the Developer’s Title Policy. The Developer’s Title Policy shall be in such reasonable
amount as the Developer may request, subject to the approval of the City Manager. If Title
Company is unable or unwilling to deliver the Developer’s Title Policy consistent with the
provisions of this Agreement, then in addition to any other rights or remedies of Developer,
Developer may terminate this Agreement pursuant to Section 509.

b. City shall pay only the premiwmn for a standard form CLTA owner’s policy. Any
extended coverage and endorsements requested by Developer shall be at no cost or expense to
City.

SECTION 212 Taxes and Assessmentis

Ad valorein taxes and assessments, if any, on the Site, and taxes upon this Agreement ot
any rights hereunder, levied, assessed or imposed for any period, commencing prior to
conveyance of title of the Site to Developer, shall be borne by City. All ad valorem taxes and
assessments levied or imposed for any period commencing after conveyance of title of the Site to
Developer shall be paid (as between City and Developer) by Developer. Developer’s and City’s
obligations under this Section 212 shall survive the termination of this Agreement and shall
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continue to remain in effect after any or all of the following events: Closing, Completion and
recordation of the Release of Construction Covenants.

SECTION 213 Contests

a. Absent manifest error, Developer shall refrain from appealing, challenging or
contesting in any manner the validity or amount.of-any tax assessment, encumbrance or lien on
the Site; provided, however, that such prohibition’ shall not apply to an appeal, challenge or
contesting of the erroneous assessment for property tax purposes of the Site, and further provided
that Developer shall not be prohibited from appealing, challenging or contesting any increases in
assessment of the Site for property tax purposes over and above the current 2% per annum
permitted amount,

b. Developer agrees that any such permitted proceedings shall be begun without
undue delay after any contested item is imposed and shall be prosecuted to final adjudication
with reasonable dispatch. Developer shall give City prompt notice in writing of any such contest
at least ten (10) days before filing any contests. Developer may only exercise its right to contest
an imposition hereunder if the subject legal proceedings shall operate to prevent the collection of
the imposition so contested, or the sale of the Site, or any part thereof, to satisfy the same, and
only if Developer shall, prior to the date such imposition is due and payable, have given such
reasonable security as may be required by City from time to time in order to insure the payment
of such imposition to prevent any sale, foreclosute or forfeiture of the Site, or any part thereof,
by reason of such nonpayment. In the event of any such contest and the final determination
thereof adversely to Developer, Developer shall, before any fine, interest, penalty or cost may be
added to this Agreement for nonpayment thereof, pay fully and discharge the amounts involved
in or affected by such contest, together with any penalties, fines, interest, costs and expenses that
may have accrued thereon or that may result from any such contest by Developer and, after such
payment and discharge by Developer, City will promptly return to Developer such security as
City shall have received in connection with such contest.

c. City shall cooperate reasonably in any such contest permitted by this Section 213,
and shall execute any documents or pleadings reasonably required for such purpose. Any such
proceedings to contest the validity or amount of Imposition or to recover back any Imposition
paid by Developer shall be prosecuted by Developer at Developer’s sole cost and expense; and
Developer shall indemnify and save harmless City (as a Party to this Agreement) against any and
all loss, cost or expense of any kind, including, but not limited to, reasonable attorneys’ fees and
expenses, which may be imposed upon or incurred by City (as a Party to this Agreement) in
connection therewith.

SECTION 214 Occupants of the Site

Title to the Site shall be conveyed free of any possession or right of possession except
that of Developer, unless waived by Developer in writing,
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SECTION 215 Land Use Requirements for the Site

a. Entitlements. It shall be a condition of the Close of Escrow that Developer obtain
all Entitlements and permits (other than ministerial permits, such as Building Permits, which are
not required to be obtained prior to the Close of Escrow, subject to paragraph 1. of Section 208 of
this Agreement) necessary for the construction of the Phase 1 Improvements, Developer shall
prompily and in good faith apply for, and diligently pursue obtaining the Entitlements. Without
limiting Developer’s obligations under this Section 215.a., Developer’s failure to obtain the
Entitlements shall not be an event of default hereunder, provided that Developer promptly
applied in good faith for, and diligently pursued obtaining the Entitlements (or caused others to
do so on Developer’s behalf). City shall have no responsibility to verify that zoning of the Site
and all applicable City land use requirements will be, at the applicable Closing, such as to permit
development of the Site and construction of the Improvements and the use, operation and
maintenance of such Improvements in accordance with the provisions of this Agreement.
Nothing contained herein shall be deemed to entitle Developer to any City permit or other City
approval necessary for the development of the Site, or waive any applicable City requirements
relating thereto. This Agreement does not (f) grant any Entitlement to Developer; (ii) supersede,
nullify or amend any condition which may be imposed by City in connection with approval of
the development described herein; (iif) guarantee to Developer or any other party any profits
from the development of the Site; or (iv) amend any City laws, codes or rules. This is not a
Development Agreement as provided in California Government Code Section 65864. Developer
shall comply with all applicable conditions of approval required by City. Without cost to City,
City shall reasonably cooperate and provide appropriate technical assistance to Developer, as
necessary, in connection with Developer’s obtaining all necessary Entitlements and permits for
the construction of the Improvements.

b. Indemnification. To the extent permitted by law, Developer shall protect, defend,
indemnify and hold City and each of its elected officials, officers, representatives, agents,
employees, contractors and attorneys (the “Indemnificd Parties”) harmless from and against any
and all claims asserted or liability established for damages or injurics to any person or property,
including injury to Developer’s officers, employees, invitees, guests, agents or contractors,
which arise out of or are in any manner directly connected with any work or activity performed
by or on behalf of Developer, its officers, employees, invitees, guests, agents and contractors
pursuant to the Entitlements and permits obtained pursuant to Section 215.a. of this Agreement,
above, and all expenses of investigating and defending against same, including, without
limitation, attorneys® fees and costs. If City, in good faith, determines that its interests are not
adequatety protected by being provided a defense by Developer, City may, at its election,
conduct the defense or participate in the defense of any claim related in any way to this
indemnification. If City chooses at its own election to conduct its own defense or obtain
independent legal counsel in defense of any claim related to this indemnification, then Developer
shall pay all of the costs related thereto, including, without limitation, reasonable attorneys® fees
and costs. In connection therewith, the reasonable value of services provided by in-house counsel
shall be calculated by applying an hourly rate commensurate with the prevailing market rates
charged by attorneys in private practice for such setvices. The foregoing defense,
indemnification and hold harmless obligations shall not apply to the proportional extent that the
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matter giving rise to such claims, liability, damages or injuries is due to the negligence or willful
misconduct of City (or any of the Indemnified Parties), but shall survive the termination of this
Agreement and shall continue to remain in effect after any or all of the following events:
Closing, Completion and recordation of any Release of Construction Covenants,

c. Police Power, Developer acknowledges that the City is a Party to this Agreement
only in its capacity as the assignee of the Redevelopment Agency. Nothing contained in this
Agreement shall be deemed to limit, restrict, amend or modify, nor to constitute a waiver or
release of any ordinances, notices, orders, rules, regulations or requirements (now or hereafter
enacted or adopted, and/or as amended from time to time) of the City, its departments,
commissions, agencies or boards and the officers thereof, including without limitation any
redevelopment plan or general plan or any zoning ordinances, or any of the City’s duties,
obligations, rights or remedies thereunder or pursuant thereto or the general police powers,
rights, privileges and discretion of the City in the furtherance of the public health, welfare and
safety of the inhabitants thereof, including, without limitation, the right under law to make and
implement independent judgments, decisions and/or acts with respect to planning, development
and/or redevelopment matters (including, without limitation, approval or disapproval of plans
and/or issuance or withholding of entitlements or building permits) whether or not consistent
with the provisions of this Agreement, any attachments to this Agreement or documents
contemplated by this Agreement (collectively, the “City Rules and Powers”), In the event of any
conflict, inconsistency or contradiction between any terms or provisions of this Agreement, any
attachments to this Agreement or documents contemplated by this Agreement, on the one hand,
and any such City Rules and Powers, on the other hand, the City Rules and Powers shall prevail
and govern in each case. In addition, nothing herein shall require the City to reach a particular
result in any matter that requires a public hearing or the exercise of future discretion as specified
herein. This Section shall be interpreted for the benefit of the City.

SECTION 216 Condition of Site
a. Developer’s Site Investigation
1. “Hazardous Substance,” as used in this Agreement means any substance,

material or waste which is or becomes regulated by the United States government, the State of
California, or any local or other governmental authority, including, without limitation, any
material, substance or waste which is (i) defined as a “hazardous waste,” “acutely hazardous
waste,” “restricted hazardous waste,” or “extremely hazardous waste” under Sections 25115,
25117 or 251227, or listed pursuant to Section 25140, of the California Health and Safety Code;
(i) defined as a “hazardous substance” under Section 25316 of the California Health and Safety
Code; (iii) defined as a “hazardous material,” “hazardous substance,” or “hazardous waste”
under Section 25501 of the California Health and Safety Code; (iv) defined as a “hazardous
substance” under Section 25281 of the California Health and Safety Code; (v) petroleum; (vi)
asbestos; (vii) a polychlorinated biphenyl; (viii) listed under Article 9 or defined as “hazardous”
or “extremely hazardous” pursuant to Article 11 of Title 22 of the California Code of
Regulations, Chapter 20; (ix) designated as a “hazardous substance” pursuant to Section 311 of
the Clean Water Act (33 U.S.C. Section 1317); (x) defined as a “hazardous waste” pursuant to
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Section 1004 of the Resource Conservation and Recovery Act (42 U.S.C. Section 6903); (xi)
defined as a “hazardous substance” pursuant to Section 101 of the Comprehensive
Environmental Response, Compensation and Liability Act (42 U.S.C. Section 9601); ot (xii) any
other substance, whether in the form of a solid, liquid, gas or any other form whatsoever, which

by any governmental requitements either requires special handling in its use, transportation,
generation, collection, storage, treatment or disposal, or is defined as “hazardous” or is harmful

to the environment or ¢apable of posing a 1isk of injury to public health and safety. “Hazardouse:s:
Substances” do not include materials customarily used in the construction, development,
operation or maintenance of real estate, provided such substances are used in accordance with all
laws,

2. City makes no representation or warranty, express or implied, regarding
any conditions of the Site, except that City represents and warrants to Developer that City has
disclosed and provided to Developer all information in City’s possession or known to City
relating thereto; including true, correct and complete copies of studies, reports, investigations
and contracts; and other obligations concerning or related to the Site which are in City’s
possession or which are known by and available to City, including, without limitation,
correspondence, studies, reports and investigations concerning the Site’s environmental
condition and the presence or absence of Hazardous Substances in, on or under the Site and its
compliance with environmental laws. Notwithstanding anything to the contrary contained herein,
City shall indemnify, defend and hold Developer (and any Assignee(s)) harmless from and
against any action, claim, demand, expense, or liability arising out of the presence of Hazardous
Substances in, on or under the Site and its compliance with environmental laws if such presence
or any non-compliance with environmental laws is the result of any act or omission by City or
any of its employees, agents, or confractors first occurring after the Effective Date.

3. It shall be the sole responsibility of Developer, at Developer’s sole cost
and expense, to investigate and determine all conditions of the Site and its suitability for the use
to which the Site is to be put in accordance with this Agreement. Developer shall have the right,
at its own expense, and in consultation with City, to employ a qualified soils engineer, geologist
and/or environmental consultant (collectively, “Consultant”) for the purpose of investigating the
soil and water condition of the Site, and the suitability of the Site for economically feasible
development thereon by Developer in accordance with this Agreement. Developer shall also
provide City with the name(s) of the Consultant. Upon Consultant’s completion of the work, a
copy of the Consultant’s written report(s) shall be delivered to City; provided, however, that
Developer makes no representation or wartanty regarding such reports, and it shall have no
liability whatsoever for any etrors or omissions contained therein. Developer shall have the
right, not later than July 1, 2012, to terminaie this Agreement if Developer determines, on the
basis of the report or any of the due diligence performed by Developer, that the environmental
condition on the Site is not suitable for the economically feasible development of the Site as
contemplated herein. If Developer does not terminate this Agreement by written notice to City
on or before July 1, 2012, then this condition shall be deemed waived,

4, If Developer does not terminate this Agreement and acquires title to the
Site, but the conditions of the Site are not in all respects entirely suitable for the use or uses to
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which the Site will be put under the terms of this Agreement, then it is the sole responsibility and
obligation of Developer without cost or expense to the City (subject to the terms of paragraph b.
of this Section 216), to take such action as may be necessary to place the Site in all material
respects in a condition suitable for its development and use in accordance with this Agreement,

b. Remediation Costs. In the event Developer incurs any costs to remove or
remediate any.Kazardous Substances from the Site (“Remediation Costs”), the City shall not
have any responsibility to pay for Remediation Costs, including those arising from Pre-existing
Site Conditions, except for those arising from the negligence or willful misconduct of City or any
of its employees, agents or contractors, if any.

c. Conveyance of Site. The Site shall be conveyed to Developer in an “as is”
physical condition, with no warranty, express or implied by the City as to the presence of
Hazardous Substances, or the condition of the soil (or water), its geology or the presence of
known or unknown seismic faults.

d. Waiver and Releage. Subject to patagraphs a. and b. of this Section 216, from and
after the Effective Date of this Agreement, Developer hexeby waives, releases and discharges the
City and its elected officials, officers, representatives, agents, employees, contractors and
attorneys, from any and all present and future claims, demands, suits, legal and administrative
proceedings, and from all liability for damages, losses, costs, liabilities, fees and expenses
(including, without limitation, attorneys’ fees) arising out of or in any way connected with the
use, maintenance, ownership or operation of the Site or any portion thereof, any Hazardous
Substances on the Site or the existence of Hazardous Substances contamination in any state on
the Site, however the Hazardous Substances came to be placed there, except that arising out of
the negligence or willful misconduct of the City or any of its employees, agents or contractots.
Developer acknowledges that it is aware of and familiar with the provisions of Section 1542 of
the California Civil Code which provides as follows:

“A general release does not extend to claims which the creditor does not know or suspect
to exist in his or her favor at the time of executing the release, which if known by him or
her must have matetially affected his or her seitlement with the debtor,”

To the extent of the release sct forth in this Section, Developer hereby waives and relinquishes
all rights and benefits which it may have under Section 1542 of the California Civil Code.

e. Environmental Indemnity. From and after the Closing, Developer (and, upon the
Approved Parcel “A” Assignee obtaining title to Parcel “A”, the Approved Parcel “A” Assignee,
and, upon the Approved Parcel “F” Assignee obtaining title to Parcel “F”, the Approved Parcel
“P** Assignee — with each indemnity relating only to such party’s owned property), shall defend,
indemnify and hold harmless the City and its elected officials, officers, representatives, agents,
employees, contractors and attorneys in accordance with the Environmental Indemnity
substantially in the form of Attachment No. 10 to this Agreement, which is incorporated herein
by this reference. As a condition to the Phase 1 Closing, Developer shall execute and deliver to
City the Environmental Indemnity as to the Site excepting Parcel “A” upon the Approved Parcel
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“A” Assignee obtaining title to Parcel “A”, in which case such Approved Parcel “A” Assignee
shall execute and deliver to City the Environinental Indemnity as to Parcel “A”.

f. Site Preparation,

Prior to the Close of Escrow, without cost to Developer, City shall prepare the Site for
development. Such site preparations (“Site Preparation”) shall consist of the following:

(1)  Complete demolition and removal to the surface elevation of the adjoining
ground of all existing buildings, other structures and Improvements including the removal all
asphalt concrete, concrete, bricks, lumber, pipes, equipment and other material, as well as
complete removal of the palm trees currently located on the Site, and all debris and rubbish
resulting from such demolition.

(2)  Complete removal of all subsurface improvements, foundations, building
walls, slabs, basements, tanks and abandoned utilities on the Site, except to the extent Developer
allows any of the same to remain.

(3)  Disconnection, capping and removal of utility lines, installations, facilities
and related equipment within or on the Property.

All of items (1) through (3) inclusive shall be completed prior to the Close of Escrow.
SECTION 217 Prefiminary Work by Developer

a. Unti] the Close of Escrow, representatives of Developer shall at all reasonable
times have the right of access to and entry upon the Site, for the purpose of obtaining data and
making surveys and tests necessary to carry out this Agreement and to perform work on the Site
specifically approved by the City Manager or designee, subject to and in accordance with a Right
of Entry Agreement substantially in the form attached to this Agreement as Attachment No, 18,
which is incorporated herein by this reference.

b. To the extent permitted by law, Developer shall protect, defend, indemnify and
hold City and each of its elected officials, officers, representatives, agents, employees,
contractors and atiomeys (the “Indemnified Parties”) harmless from and against any and all
claims assetted or liability established for damages or injuries to any person or property,
including injury to Developer’s officers, employees, invitees, guests, agents or contractors,
which arise out of or are in any manner directly or indirectly connected with any work or activity
of Developer, its officers, employees, invitees, guests, agents and contractors permitted pursuant
to Section 217.a. of this Agreement, above (excluding any such matter arising out of the mere
discovery by Developer of a Pre-existing Site Condition), and all expenses of investigating and
defending against same, including, without limitation, attorneys’ fees and costs. The foregoing
defense, indemnification and hold harmless obligations shall not apply to the proportional extent
that the matter giving rise to such claims, liability, damages or injuries is due to the negligence or
willful misconduct of City (or any of the Indemnified Parties). If City, in good faith, determines
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that its intetests are not adequately protected by being provided a defense by Developer, City
may, at its election, conduct the defense or participate in the defense of any claim related in any
way to this indemnification. If City chooses at its own election to conduct its own defense or
obtain independent legal counsel in defense of any claim related to this indemnification, then
Developer shall pay all of the costs related thereto, including, without limitation, reasonable
attorneys” fees and costs, In connection therewith, the reasonable value of services provided by
in-house counsel shall be calculated by applying an hourly rate commensurate with the
prevailing market rates charged by attorneys in private practice for such services. The foregoing
defense and indemnification obligations shall survive the termination of this Agreement and shall
continue to remain in effect after any or all of the following events: Closing, Completion and
recordation of any Release of Construction Covenants,

SECTION 218 Interim Restrictions

From the Effective Date of this Agreement until the Close of Escrow, the City shall not
(i) bring, use, release or dispose of, or permit to be brought, used, released or disposed of, any
Hazardous Subsiances on the Site without the prior written consent of Developer, (i) impose or
permit the imposition of any lien, encumbrance or restriction on the Site (other than Approved
Title Conditions), (iii) enter into any agreement affecting the Site which would survive the
Closing (other than those contemplated by this Agreement) or (iv) lease any portion of the Site
without the prior written consent of Developer, City shall maintain the Site in a safe and secure
condition, and shall not permit any use of the Site without Developer’s prior written consent.

SECTION 219 Public Improvements

a. Public Improvements, The Public Improvements shall consist of the design,
permitting, construction and installation of the work reflected on the approved construction
drawings for the Public Improvements, including without limitation, the following, all of which
shall meet all applicable City standards:

I. The intersection improvements at Delaware, Palm and State Route 75 (the
“Highway 75 Access Improvements”) including, without limitation, the
following;

(a) Removal of existing median and pavement between Palm Avenue
and Site entrance;

()  Removal of existing curb/gutter, median and pavement along
southern side of Palm Avenue, between 7™ Avenue and State
Route 75;

(¢)  Construction of new curb/gutter, pavement and median on Palm
Avenue between 7" Avenue and State Route 75;

(d)  Installation of landscaping and itrigation and storm water treatment
114 3
garden”;
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(e)  Installation of new street lights; and

® Any other Cal-Trans requirements relating to the foregoing.

2. Moving of traffic signals and interconnection of traffic signals and
construction of curbs, gutters, sidewalks and landscaping on Palm Avenue
and 9" Street; vl

3. All existing and proposed utilities within the boundary of the Site, or

within any right-of-way abutting the boundary shall be placed
underground (conversion) to the reasonable satisfaction of the City
Engineer. Developer is responsible for complying with the requirements
and make such arrangements with each serving and impacted utility
corpany for the conversion or additional installation of such facilities (the
“Underground Utilities™);

4. Removal and replacement of the concrete alley at the south end of the Site
to the reasonable satisfaction of the City Engineer, including the
adjustment to grade and/or replacement of all utility covers in such alley.
The concrete section shall be designed to support the imposed load of fire
apparatus to withstand a minimum 95,000 pound vehicle load (“Alley
Improvements™); and

3. The existing traffic signal pole signaling left turns from Westbound Silver
Strand Boulevard to Palm Avenue shall be removed and replaced to the
reasonable satisfaction of the City Engineer (“New Traffic Signal®).

b. Ninth Street Improvements. The Public Improvements shall also include the Ninth
Street Improvements.

c. Payment for Public Improvement Costs. Subject to the conditions precedent set
forth in Section 219.e., below, City shall pay to or for the benefit of or reimburse Developer for

the cost of designing, permitting, constructing and installing the Public Improvements described
in this Section 219.c., below (the “Public Improvement Costs”), not to exceed the amount
described in this Section 219.c. City has committed the sum of $2,200,000 (the “Public
Improvement Funds”) for the Public Improvements described in Section 219.a.1., above. Prior to
the Effective Date, City has incurred and disbursed to Project Design Consultants a portion of
that amount for the preparation of plans for the Public Improvements, which is estimated to be
$43,152 (the “Disbursed Funds”). Prior to the disbursement of any additional Public
Improvement Funds, the City Manager and Developer shall agree on the actual amount of the
Disbursed Funds by a written memorandum (the “Disbursed Funds Memorandum®). For
purposes of this Agreement, the amount of the Public Improvement Funds remaining after
disbursement of the Disbursed Funds shall be referred to as the “Remaining Public Improvement
Funds”. As an cxample, if the Disbursed Funds equal $43,152, the Remaining Public
Improvement Funds would equal $2,156,848. The actual Remaining Public Improvement Funds
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shall be agreed upon and sct forth in the Disbwrsed Funds Memorandum, In addition to the
obligation to disburse the Remaining Public Improvement Funds for the Public Improvements as
described in this Section 219.c., City ‘shall disburse to or for the benefit of or reimburse
Developer for the Ninth Street Improvements, an additional amount, estimated to be $200,000
(the “Ninth Street Funds”), as provided in clause 4 of this Section 219.¢., below. The City shall
disburse the Remaining Public Improvement Funds and the Ninth Street Funds as follows:

1.

City’s obligation shall be to first reimburse Developer, from the
Remaining Public Improvement Funds, for the cost to construct the
Highway 75 Access Improvements.

Upon  completion of construction of the Highway 75 Access
Improvements, Developer shall provide to the City Manager a written
certification that all costs for the completion of the Highway 75 Access
Improvements have been paid in full,

To the extent any portion of the Remaining Public Improvement Funds
remains available after paying the costs for the Public Improvements listed
in Section 219.a.1., above, (such portion being referred to as the “Fxcess
Funds”), the City shall disburse such Excess Funds to the extent necessary
to pay or reimburse Developer for the cost of the Public Improvements
described in paragraphs 2 through 5 of Section 219.a., above, in
accordance with the procedures set forth in the Public Improvement
Disbursement Agreement, Esctow Agent shall remit to City any Excess
Funds remaining after paying for all the Public Improvements listed in
Section 219.a.

In addition to funding the Remaining Public Improvement Funds, the City
shall disburse the Ninth Street Funds to the extent necessary to pay or
reimburse Developer for the cost of the Ninth Street Improvements
described in Section 219.b., above, in accordance with the procedures set
forth in the Public Improvement Disbursement Agreement. To the extent
the cost to complete the Ninth Street Improvements in Section 219.b,
exceeds the estimated Ninth Street Funds described in this Section 219.c.,
above, the City shall deposit into the Construction Escrow additional
funds equal to the amount needed to pay for all the costs of the Ninth
Street Improvements, jn excess of the estimated sum of $200,000.

d. Right to Defer Some Public Improvements, Upon written notice to the City

Manager not later than thirty (30) days prior to the Scheduled Phase 1 Closing Date, Developer
may defer until the Phase 2 Closing the construction of the Public Improvements described in
paragraph a.3 (Underground Utilities), 2.4 (Alley Improvements) and a.5 (New Traffic Signal) of

this Section 219.

e. Conditions Precedent to Disbursement of Remaining Public Improvement Funds.

9TH AND PALM DDA vi7

12-14-11

48




Except for the costs to be paid with the Initial Disbursement described in paragraph f. of this
Section 219, below, City shall have no obligation to pay to or on behalf or, or reimburse,
Developer for the cost of Public Improvements unless and until all of the following conditions
shall have been satisfied:

1.

Public Improvement Budget. Developer shall have prepared and submitted
to the City Manager, and-the City Manager shall have approved, a line
item budget for the Public Improvement Costs (the “Public Improvement
Budget”) setting forth all cligible costs and expenses for the planning,
construction and installation of the Public Improvements. The Public
Improvement Budget shall not include any amounts to be paid to
Developer or any Affiliate of Developer as a management fee, contractor’s
fee or for overhead or general conditions, regardless of how characterized.
The City Manager shall approve or disapprove the Public Improvement
Budget within twenty (20) days of a complete submittal, The City
Manager shall not unreasonably withhold, condition or delay approval of
the Public Improvement Budget. The Public Improvement Budget may be
amended from time-to-time upon the written approval of the Parties,
provided that City’s contribution for the Public Improvements shall not
exceed the Remaining Public Improvement Funds as set forth in the
Disbursed Funds Memorandum described in Section 219.c., above, plus
the additional amount needed, if any, for the Ninth Street Improvements,

-estimated to be $200,000.

Public Improvement Contract. Developer and its general contractor shall
have executed the Public Improvement Contract described in Section 208
of this Agteement, approved by the City Manager.

No default. City shall determine that Developer is not in default of any
material obligation under this Agreement or any related instrument or
agreement, - e

f. Disbursement.

1.
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Promptly following the mutual execution of the Disbursed Funds
Memorandum establishing the amount of the Disbursed Funds and the
Remaining Public Improvement Funds as required by Section 219.c.,
above, the City shall open a construction escrow account (*Counstruction
Escrow”) with Wells Fargo Bank or other lending institution that is
mutually acceptable to the Developer and City Manager (“Disbursement
Agent”), and deposit into the Construction Escrow the sum equal to the
amount by which $200,000 exceeds the Disbursed Funds described in
Section 219.¢., above (the “Initial Deposit™).
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As a condition precedent to the disbursement from escrow of any portion
of the Initial Deposit, City, Developer and Escrow Agent shall execute a
disbursement agreement (“Disbursement Agreement™) substantially in the
form attached to this Agreement as Attachment No. 11, which is
incorporated herein by this reference.

Not later than:the date which is five (5) Business Days after the
satisfaction of the conditions precedent set forth in paragraph e. of this
Section 219, above, City shall deposit the $2,000,000 balance of the
Remaining Public Improvement Funds (plus the estimated $200,000 for
the Ninth Street Improvements as provided in paragraph c.3. of this
Section 219, above).

Promptly after the City deposits into Escrow the funds described in
paragraph 3 of this Section 219.f.,, Developer shall process the first
application for payment to pay for the cost of the following:

a. Bond. Developer shall obtain and pay the premium for a
contractor’s bond (the “Bond™) covering labor, materials and faithful
performance for construction of the Public Improvements and Ninth Street
Improvements in an amount equal to one hundred percent (100%) of the
construction price set forth in the Public Improvement Contract. Prior to
the commencement of construction of the Public Improvements and Ninth
Street Improvements, the Bond shall have been approved in writing by the
City Manager as to content, form and amount. Developer shall, prior to the
commencement of construction of the Public Improvements and Ninth
Street Improvements deliver to City a certificate or certificates from the
bonding company issuing the Bond, naming the City as an additional
obligee under the Bond. Notwithstanding the foregoing, the requirement
of this paragraph 4 shall be deemed satisfied in full by any Bond mesting
the requirements of the City of Imperial Beach for public improvements;
and

b. Insurance. Developer shall obtain and pay the premium for the
Insurance Policies required by Section 309 of this Agreement, with respect
to the construction of the Public Improvements and Ninth Street
Improvements by Developer. Developer shall, prior to the commencement
of construction of the Public Improvements and Ninth Street
Improvements deliver to City a cettificate or certificates from the
insurance company issuing the insurance policies, naming the City as an
additional insured.

c. Other Costs. The City Manager may, in his sole discretion,
approve as part of the first application for payment other Public
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Improvement Costs and Ninth Street Costs, provided such costs are of a
minor nature, such as permit costs.

3. City shall direct the Disbursement Agent to make disbursements of the
Remaining Public Improvement Funds in accordance with the executed
Public Improvement Disbursement Agreement. Notwithstanding anything
to the contrary contained in this Agreement, in the event the Construction
Escrow is opened and this Agreement is terminated for any reason, City
shall have the right in its sole and absolute discretion to direct the
Disbursement Agent to remit to City any amounts on deposit in the
Construction Escrow.

g. Acceptance of Public Improvements. All Public Improvements and Ninth Street
Tmprovements shall be designed and constructed to the satisfaction of the City’s Public Works
Director. Developer’s obligation to construct the Public Improvements and Ninth Street
Improvements pursuant to this Agreement shall be satisfied upon the satisfaction of the
following conditions and mutual execution and recordation of an Acceptance and Maintenance
Agreement for Public Improvements and Ninth Street Improvements substantially in the form
attached to this Agreement as Attachment No. 17: (1) approval of the Public Improvements and
Ninth Street Improvements by the City’s Public Works Director, which approval shall not be
unreasonably conditioned, delayed or withheld; (2) recordation of a Notice of Completion by
Developer or its conitractor; (3) certification or equivalent by an authorized representative of each

designer of each of the respective Public Improvements and Ninth Street Improvements that

construction has been completed in a good and workmanlike manner and substantially in
accordance with plans and specifications approved by the City; and (4) payment, seftiement or
other extingnishment, discharge, release, waiver, bonding or insuring against any mechanic’s liens
that have been recorded or stop notices that have been delivered. Developer shall promptly
remedy at the Developer's cost and expense any condition or conditions which prevent the City
from accepting the Public Improvements and Ninth Street Improvements as provided by this

paragraph.
SECTION 220 Phase 2 Closing.

Until the occurrence of the Phase 2 Closing, Developer shall not have the right to
transfer, assign, convey by deed or lease, record any deed of trust or other instrument on or
otherwise encumber Parcels “E”, “F” or “G” in Property 2, or any portion thereof or interest
therein. City and Developer shall use their commercially reasonable best efforts to cause all of
the following conditions precedent to the Phase 2 Closing to be satisfied not later than 30 days
prior to the forty-second (42nd) month after the Effective Date of this Agreement, and the Phase
2 Closing shall occur within thirty (30) days thereafier (the “Phase 2 Closing Date”). If
Developer or City is unable to satisfy any of such conditions precedent despite its good faith
efforts, such Party will not be in default hereunder. The following shall be conditions precedent
to the Phase 2 Closing:

a Final Construction Drawings (benefits City and Developer). City Manager shall
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have apptoved any changes to the previously approved Final Construction Drawings as they
pertain to the Phase 2 Improvements,

b. Project Budget (benefits City and Developer). Developer shall have delivered to
City, and the City Manager shall have approved, which approval shall not be unreasonably
withheld, conditioned or delayed, any revisions to the Project Budget, demonstrating to the

reasonable satisfactionsof the City Manager the availability of sufficient funds to pay all:sa .

Acquisition and Development Costs for the Phase 2 Improvements,

c. Construction Contract (benefits City and Developer). Developer shall have
delivered to City, and the City Manager shall have approved (which approval shall not be
unreasonably withheld, conditioned or delayed), one or more construction contracts, covering all
Phase 2 construction required by this Agreement and the approved Final Construction Drawings,
in an amount that is consistent with the final City-approved Project Budget, together with a
construction schedule showing a detailed trade-by-trade breakdown of the estimated periods of
commencement and completion of construction and complete fixturization of the development of
Phase 2 of the Project, demonstrating that (subject to Force Majeure Delays) construction of
Phase 2 will be commenced within thirty (30) days after the Phase 2 Closing and completed
within the time provided in the Schedule of Performance, and such contract(s) shall have been
executed by each of the parties thereto. City’s review and approval of the construction contract
pursuant to this Section shall be limited to determining if it: (i) provides for the performance of
the construction work in accordance with all Entitlements and approved Final Construction
Drawings; (ii) provides for costs of construction within the final City-approved Project Budget;
and (iii} otherwise complies with the terms of this Agreement, including but not limited to
insurance, bonding, disbursement procedures and similar matters, and shall be for the benefit of
the City alone, and no one shall be entitled to rely on such review or approval for any purpose
whatsoever. By approving the construction contract, City makes no representation or warranty,
express or implied, regarding the construction contract, the contractor, the work to be performed
or any other matter.

d. Public Improvement Contract for Deferred Public Improvements (benefits City).
Developer shall have delivered to City, and the City Manager shall have approved (which
approval shall not be unreasonably withheld, conditioned or delayed), a construction contract,
covering all of the Public Improvements to be constructed by Developer that were deferred to
Phase 2, if any, as required by this Agreement and the approved Final Construction Drawings, in
an amount that is consistent with the final City-approved Project Budget, together with a
construction schedule showing a detailed trade-by-trade breakdown of the estimated petiods of
commencement and completion of construction of such deferred Public Improvements,
demonstrating that construction of such deferred Public Improvements will be commenced
within thirty (30) days after the Phase 2 Closing and completed (subject to Force Majeure
Delays) within the time provided in the Schedule of Performance, and such contract shall have
been executed by each of the partics thereto. City’s review and approval of the construction
contract pursuant to this Section shall be limited to determining if it: (i) provides for the
performance of the construction work in accordance with all Entitlements and approved
construction drawings; (ii) provides for costs of construction within the final City-approved
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project budget; (iii) complies with applicable State prevailing wage requirements; (iv) is with a
contractor or contracting firm that is licensed in the State of California, is not an Affiliate of
Developer, has demonstrated experience in completing similar public works projects and is
otherwise reasonably acceptable to City; and (v) otherwise complies with the terms of this
Agreement, including but not limited to insurance, bonding, disbursement procedures and similar
matters, and shall be for the benefit of City alone, and no one shall be entitled to rely on such
review or approval for any purpose whatsoever. By approving the construction contrééty City
makes no representation or warranty, express or implied, regarding the construction contract, the
contractor, the wotk to be performed or any other matter,

e. Evidence of Financing (benefits City and Developer). Developer shall have
submitted and the City Manager shall have approved evidence relating to all Sources of
Financing relating to Phase 2, and all documents required to be executed in connection with such
financing shall have been duly executed, acknowledged and delivered. Such evidence shall
include:

(1)  acopy of all Construction Loan documents relating to the Phase 2
Improvements, certified by Developer and/or Approved Parcel “F” Assignee, as the case may be,
to be a true and correct copy or copies thereof: and

(2)  evidence of immediately available funds in a construction escrow
account for the Project in the total amount (beyond (i) those to be loaned pursuant to the
Construction Loan, (if) those to be provided by City for Public Improvements, and (iii) those
being generated by the sale of Parcel “F”) necessary to finance the construction of Phase 2 to
Completion (excluding Parcel “F” if Parcel “F* is to be developed by the Parcel “I Assignee),
in accordance with a Project Budget approved, in writing, by the City, which funds shall include
all Developer Equity needed to pay all Acquisition and Development Costs for Phase 2,
including but not limited to, if applicable, any consideration to be paid to Developer by the
Parcel “F” Assignee for the sale of Parcel “F” prior to the Completion of the Parcel “F”
Improvements. Notwithstanding the foregoing, if Developer elects to defer construction of
Vertical Improvements on Parcel “E” and/or Parcel “G”, as provided in Section 220.£, below,
the required evidence of financing will not have to include funds for such construction.

City shall cooperate reasonably with Developer and the Approved Parcel “F” Assignee in
Developer/Approved Parcel “F* Assignee’s efforts to obtain financing, including, without
limitation, executing commercially reasonable documentation consistent with this Agreement
relating to the lender’s rights in the event of default by Developer or the Approved Parcel “F”
Assignee. City shall promptly and diligently respond to any request from a lender and shall not
unreasonably withhold its approval of any request for execution or cooperation from a lender if
such request will not result in a material modification of or is not incomsistent with this
Agreement.

f. Lvidence of Property 2 Tenant Commitments (benefits City and Developer).
Developer shall have submitted and the City Manager shall have approved evidence of binding
commitments from (i) the Approved Parcel “F” Assignee, to construct (unless being constructed
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by Developer) and operate all or a portion of an approximately 5,000 — 15,000 square foot retail
building on Parcel “F”, if applicable; and (ii) commitments from retail tenants to lease space in
Parcel “E” and Parcel “G”, if any, and Parcel “F” (if Developer does not elect to assign Parcel
“F” to an Approved Parcel “F” Assignee as provided in paragraph g., below), provided that
commitments to lease any portion of Parcel “E” or Parcel “G” shall not be a condition precedent
to the Phase 2 Closing. Developer shall have the right, in Developer’s sole discretion, to elect not
to imuiediately construct Vertical Improvements on Patcel “E” and/or Parcel “G¥euch election
to be made, if at all, in writing, not later than the Phase 2 Closing, If, following such election,
Developer or any assignee of Developer does construet Vertical Improvements on Parcel “E” or
Parcel “G” such construction shall be subject to all applicable provisions of this Agreement,
regardless of when such construction oceurs. City’s review and approval of binding
commitments from tenants pursuant to this Section shall be for the benefit of the City alone, and
no one shall be entitled to rely on such review or approval for any purpose whatsoever. By
approving the tenant commitments, City makes no representation or watranty, express or
implied, regarding the character, fitness, quality, credit-worthiness or any othet matter relating to
any tenant or any other matter. Developer shall not be required to disclose any confidential
cconomic deal terms and other confidential information not intended for public disclosure or
which Developer may not disclose without breaching a contractual obligation or proscription.

2. Insurance (benefits City). Developer shall have submitted to City, and the City
Manager shall have approved (which approval shall not be unreasonably withheld, conditioned
or delayed), evidence of the Insurance Policies requited by this Agreement, naming as additional
insureds the following: - o

“The City of Imperial Beach and its elected officials, officers, representatives,
agents, employees, contractors and attorneys.”

h. Parcel “F” Purchase and Sale Agreement (benefits Developer and City). If
Developer elects to assign Parcel “F” to an Approved Parcel “F” Assignee, the purchase and sale
agreement (or agreement to lease or other agreement regarding conveyance, as the case may be)
for Parcel “F” shall have been executed by each of the parties thereto, and any revisions or
amendments to the form of such agreement previously submitted to City (and any other pertinent
agreements) shall have been submitted to City, and the City Manager shall have approved such
revisions and amendments (and other pertinent agreements). The City Manager’s review and
approval shall be limited to confirming that such documents are not inconsistent wiih this
Agreement, Prior to submitting such agreement or amendments, Developer may redact economic
deal terms and other confidential information not intended for public disclosure or which
Developer may not disclose without breaching a contractual obligation or proscription, except to
the extent necessary for the City Manager to determine the compensation to be paid to
Developer, if any, prior to the Completion of the Parcel “F* Improvements.

1, Permits (benefits City and Developer). Developer shall have delivered to City the
list of permits required for construction of the Phase 2 Improvements (excluding those relative to
Vertical Improvements on Parcel “E” and/or Parcel “G”, if Developer elects to defer construction
of Vertical Improvements on Parcel “E” and/or Parcel “G”, as provided in Section 220.f,
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below), demonstrating to the reasonable satisfaction of the City Manager that all variances (if
any) and Entitlements therefor have been obtained and that all conditions for the issuance of all
such permits have been satisfied (with the exception of payment of fees, which payment is
provided for in the approved Project Budget).

J- No Challenges (benefits Developer and City). With regard to the Entitlements

sand all permits required for grading and the construction of the Phasex? Improvements, all
administrative appeals periods shall have expired; with regard to compliance with CEQA (as
required), the statutes of limitation therefor shall have expired; and with regard to each, no
unresolved challenge thereto shall be in existence,

k. Joint Supplemental Instructions (benefits Developer and City). City and

Developer counsel/special counsel shall have prepared such joint supplemental instructions for
the Title Company as may be necessary to close the transaction contemplated herein.

L Closing Certificate (benefits Developer). City shall have submitted to Escrow

Agent a certificate stating that all conditions precedent to recording of the documents have been
satisfied or waived, if such be the case.,
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m.  Documents (benefits Developer and City, as applicable), City, Developer and
other parties, as appropriate, shall have executed and delivered to the Escrow Agent in
recordable form as necessary the following documents:

Documents to be recorded:

1.

4.

If applicable, Parcel “F” grant deed (to be executed and acknowledged by
Developer for benefit of Approved Parcel “F” Assignee); and

Recordable Construction Loan documents (to be recorded against Parcel
“E”, “F” and/or “G”, as applicable;

Instrument terminating Option Agreement and Memorandum of Option (to
be executed and acknowledged by City); and

Subordination Agreement,

Non-recorded documents:

5.

If applicable, Parcel “F” Assighment and Assumption Agreement (to be
executed by Developer, Approved Parcel “F Assignee and City).
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PART 3. DEVELOPMENT OF THE SITE
SECTION 301 Land Use Approvals

It is the responsibility of Developer, without cost to City, to ensure that zoning of the Site
and all applicable City land use requirements will permit development of the Site and
construction of the Improvements and the use, operation and majntgnance of such Improvements
in accordance with the provisions of this Agreement. Prior to the Phase | Closing, Developer
shall submit and City Manager shall approve complete Final Construction Drawings and
Developer shall obtain all entitlements, approvals, variances and permits necessary for the
construction of the Phase 1 Improvements, as set forth in Section 208 of this Agreement, Nothing
contained herein shall be deemed o entitle Developer to any City permit or other City approval
necessary for the development of the Site, or waive any applicable City requirements relating to
this Agreement. This Agreement does not (a) grant any land use entitlement to Developer, (b)
supersede, nullify or amend any condition which may be imposed by the City in conpection with
approval of the development described herein, (¢) guarantee to Developer or any Other party any
profits from the development of the Site, or (d) amend any City laws, codes or rules. This is not a
Development Agreement as provided in Government Code Section 65864,

SECTION 302 Scope of Development

The Site shall be developed in accordance with and within the parameters established in

. the Scope of Development,

SECTION 303 Basic Concept Drawings

a. Developer has prepared basic concept and schematic drawings and related
documents for the development of the Site, which have been approved by the City.

b. The Site shall be developed as established in the basic concept and schematic
drawings and related documents except as changes may be mutually and reasonably agreed upon

between Developer and the City Manager. Any such changes shall be within the limitations of the

Scope of Development.

SECTION 304 Landscaping and Grading Plans
a. Developer shall prepare and submit to the City for its approval preliminary and

final landscaping and preliminary and finish grading plans for the Site. These plans shall be
prepared and submitted within the times established in the Schedule of Performance. Developer
shall grade the Site to match the approximate existing grade of the Palm Avenue/State Route 75
right-of-way.

b. The landscaping plans shall be prepared by a professional landscape architect and
the grading plans shall be prepared by a licensed civil engineer. Such landscape architect and/or
civil engineer may be the same firm as Developer’s architect. Within the times established in the
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Schedule of Performance, Developer shall submit to the City for approval the name and
qualifications of its architect, landscape architect and civil engineer.

SECTION 305 Construction Drawings and Related Documents

a. Developer (or Assignee, as the case may be) shall prepare and submit
construction drawings and related documents (collectivgly called the “Plans”) to the City for
review (including but not limited to architectural review), and written approval in the times
established in the Schedule of Performance. Final Construction Drawings are hereby defined as
those in sufficient detail to obtain a Building Permit.

b. Approval of progressively more detailed Plans will be promptly granted by the
City Manager if developed as a logical evolution of previously approved Plans. Any items so
submitted and approved by the City Manager shall not be subject to subsequent disapproval,

c During the preparation of all Plans, the City Manager and Developer shall hold
regular progress meetings to coordinate the preparation of, submission to, and review of Plans
and related documents. The City Manager and Developer shall communicate and consult
informally as frequently as is necessary to insure that the formal submittal of any documents to the
City can receive prompt and speedy consideration.

d. If any revisions or corrections of Plans approved by the City shall be required by
any government official, agency, department, or bureau having jurisdiction over the development
of the Site, Developer and the City Manager shall cooperate in efforts to obtain waiver of such
requirements or to develop a mutually acceptable alternative.

SECTION 306 Approval of Plans

a. Subject to the terms of this Agreement, the City shall have the right to review
(including without limitation architectural review) and approve or disapprove all Plans and
submissions, including any proposed substantial ¢hanges to any such Plans or submissions
approved by City. Upon receipt of any disapproval, Developer shall revise the Plans, and shall
tesubmit to the City Manager as soon as possible but in no event later than sixty (60) days after
receipt of the notice of disapproval. The City shall approve or disapprove the Plans referred to in
Sections 303, 304 and 305 of this Agreement within the times established in the Schedule of
Performance. Any disapproval shall state in writing the reasons for disapproval and the changes
which the City Manager requests to be made. Such reasons and such changes must be consistent
with the Scope of Development and any items previously approved hereunder. Developer, upon
receipt of a disapproval based upon powers reserved by the City hereunder shall revise the Plans,
and shall resubmit to the City Manager as soon as possible but in no event later than sixty (60)
days after receipt of the notice of disapproval.

b. It Developer desires to make any substantial change in the Final Construction
Drawings after their approval, such proposed change shall be submitted to the City Manager for
approval. For purposes of this Section, “Substantial” shall mean any material change in building
materials or equipment, specifications, or the structural or architectaral design or appearance of
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the Project. Nothing herein shall be interpreted as altering, modifying, waiving, amending, or
reducing any requirements of any governmental permit required by any local, state or federal
permitting authority for the development contemplated herein.

SECTION 307 Cost of Construction

Except for the Site Preparation to be perfarmed by City as expressly provided in Section
216.1. of this Agreement, the payment or reimbursement for Public Improvement Costs as
expressly provided in Section 219 of this Agreement, and the cost, if any, to prepare the Site to
be delivered to Developer in the condition required by Sections 205 and 216, the cost of
designing and developing the Site and constructing the Improvements, including, without
limitation, pre-development costs and any offsite or onsite Improvements required by the City in
connection therewith, whether Developer has commenced such design, development and/or
construction prior to or after Close of Escrow, or at any time, shall be the responsibility of
Developer, without any cost to City.

SECTION 308 Schedule of Performance

a. Each Party to this Agreement shall perform the obligations to be performed by
such Party pursuant to this Agreement within the respective times provided in the Schedule of
Performance (subject to Force Majeure Delays), and if no such time is provided, within a
. reasonable time consistent with the Schedule of Performance. The Schedule of Performance shall
be subject to amendment from time to time upon the nmutual agreement of the City and
Developer; provided, however, that the City Manager shall have the authority and discretion,
which shall not be unreasonably withheld, to grant up to two 60-day extensions of the Phase 1
Closing Date and the Phase 2 Closing Date, as applicable, in order to carry out the purposes of
this Agreement.

b. After each Closing, Developer shall promptly begin and thereafter diligently
prosecute to completion the construction of the applicable Improvements as provided herein and
in the Schedule of Performance, including but not limited to completion of construction of the
Phase | Improvements (subject to Force Majeure Delays) not later than two (2) years after the
Close of Escrow.

c. During periods of construction, Developer shall submit to the City a written report
of the progress of construction when and as reasonably requested by the City, but not more
frequently than once every quarter. The report shall be in such form and detail as may be
reasonably required by the City and shall include a reasonable number of construction
photographs (if requested) taken since the last report by Developer. If City utilizes the services of
a construction monitor (at City’s cost), Developer shall reasonably cooperate with the City’s
monitor to coordinate inspections.

SECTION 309 Indemnification and Insurance

a. Deyeloper’s Indemnity. To the maximum extent permitted by law, and in
addition to any other provisions of this Agreement, including without limitation, the
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Environmental Indemnity, independently tequiring Developer to defend, indemnify, and hold
harmless the Redevelopment Agency, the City and their respective elected officials, members,
officers, representatives, agents, employees, contractors and attorneys (referred to in this Scetion
as the “Indemnified Parties”), Developer agrees to and shall defend, indemmnify and hold harmless
the Indemnified Parties from and against all claims, liability, loss, damage, costs or expenses
(including reasonable attorneys’ fees and court costs) arising from or as a result of the death of
any person or any accident, injury, loss or damage whatsoever caused to any petson or the
property of any person resulting or arising from or in any way connected with the following,
provided the foregoing defense, indemnification and hold harmless obligations shall not apply to
the proportional extent that the matter giving rise to such claims, liability, damages or injuries is
due to the negligence or willful misconduct of City (or any of the Indemnified Parties):

1. The existence, release, presence or disposal on, in, or under the Site ofa ny
Hazardous Substances resulting from the acts or omissions of Developer, an
Assignee, their respective contractors, subconfractors, agents or other persons
acting on Developer’s or Assignee’s behalf (other than the mere discovery thereof)
(individually, “Indemnifying Party,” and collectively, “Indemnifying Parties”);

2. The development, construction, marketing, use, operation or condition of the Site
(other than Pre-Existing Conditions) and the Improvements by any Indemnifying
Party,

3. Any accident, personal injury or casualty on the Site or the Improvements

resulting from the acts or omissions of any Indemnifying Party;

4. Any plans or designs for Improvements (collectively, “Plans”) prepared by or on
behalf of any Indemnifying Party, including without limitation any errors or
omissions with respect to such plans or designs, except in the event that (i) none
of the Indemnifying Parties develops the Site pursuant to this Agreement, and (ji)
upon assignment of the Plans to Ciiy, City uses the Plans or causes such Plans to
be used to develop the Site; and

5. Any loss or damage to the Indemnified Parties resulting from any inaccuracy in or
breach of any representation or wasranty of Developer, or resulting from any
matetial breach or default by Developer, under this Agreement.

Notwithstanding the foregoing, Developer’s indemnity, defense and hold harmless obligations
under this Agreement shall not include or apply to any matter caused or permitted by any
Assignee (or their vespective contractors, subcontractors, agents or other persons acting on such
Assignee’s behalf) who executes an Assignment and Assumption Agreement; it being agreed
that the City shall have the right to disapprove any Assignment and Assumption Agreement
which does not contain indemnity protections on behalf of the City that are acceptable to the City
Manager.
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If City, in good faith, determines that its interests are not adequately protected by being provided
a defense by Developer, City may, at its election, conduct the defense or patticipate in the
defense of any claim related in any way to this indemnification. If City chooses at its own
election to conduct its own defense or obtain independent legal counsel in defense of any claim
related to this indemnification, then Developer shall pay all of the costs related thereto,
including, without limitation, reasonable attorneys’ fees and costs. In connection therewith, the
reasonable value of services préVided by in-house counsel shall be calculated by applying an
hourly rate commensurate with prevailing market rates charged by attorneys in private practice
for such services. Developer understands, acknowledges and agrees that nothing in this Section
shall be deemed or interpreted as a limitation, modification or waiver of any other provisions of
this Agreement independently requiring Developer to defend, indemnify, and hold harmless the
City and its elected officials, officers, represeniatives, agents, employees, contractors and
atforneys.

b. Insurance Policies.

1. Commencing upon the Phase 1 Closing, and at all times prior to the
Completion of the entire Project (“the Term™), Developer shall maintain in effect and deliver to
City duplicate originals or appropriate certificates of the following insurance policies (the
“Insurance Policies™):

(@)  All-Risk Policies: Developer shall maintain or cause to be
maintained coverage of the type now known as builder’s completed value risk insurance, as
delineated on an All Risk Builder’s Risk 100% Value Non-Reporting Form. Such insurance shall
insure against direct physical loss or damage by fire, lightning, wind, storm, explosion, collapse,
underground hazards, flood, vandalism, malicious mischief, glass breakage and such other causes
as are covered by such form of insurance, excluding earthquake(s). Such policy shall include (1) an
endorsement for broad form property damage, breach of warranty, demolition costs and debris
removal, (2) a “Replacement Cost Endorsement” in amount sufficient to prevent Developer from
becoming a co-insurer under the terms of the policy, but in any event in an amount not less than
100% of the then full replacement cost, to be determined at least once annually and subject to
reasonable approval by City, and (3) an endorsement to include coverage for budgeted soft costs.
The replacement cost coverage shall be for work performed and equipment, supplies and
materials furnished to the Site, or any adjoining sidewalks, streets and passageways, or to any
bonded warehouse for storage pending incorporation into the work, without deduetion for physical
depreciation and with a deductible not exceeding $25,000 per occurrence;,

(b)  Liability Insurance: Developer shall maintain or cause to be
maintained general liability insurance or an equivalent owner contractors protective policy, to
protect against loss from liability imposed by law for damages on account of personal injury,
including death therefrom, suffered or alleged to be suffered by any person or petsons
whomsoever on or about the Site and the business of Developer on the Site, or in connection with
the operation thereof, resulting directly or indirectly from any acts or activities of Developer, or
any person acting for Developer, or under its respective control or direction, and also to protect
against loss from liability imposed by law for damages to any property of any person oceurring on
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or about the Site, or in connection with the operation thereof, caused directly or indirectly by or
from acts or aciivities of Developer or its tenants, or any person acting for Developer, or under
its control or direction. Such property damage and personal injury insurance shall also provide
for and protect City against incurring any legal cost in defending claims for alleged Joss. Such
personal injury and property damage insurance shall be maintained in full force and effect during
the Term in the following amounts: commercial general liability in a general aggregate amount
of not less than Four Million Dollars ($4,000,000), Four Million Dollars ($4,000,000) Products %t
and Completed Operations Aggregate, and Two Million Dollars ($2,000,000) each Occurrence.
Developer shall deliver to City a Certificate of Insurance and endorsements evidencing such
insurance coverage prior to the occurrence of the Closing. Developer agrees that provisions of this
paragraph as to maintenance of insurance shall not be construed as limiting in any way the extent
to which Developer may be held responsible for the indemnification of City or the payment of
damages to persons or property resulting from Developer’s activities, activities of its tenants or the
activities of any other person or persons for which Developer is otherwise responsible. To the
extent that Developer maintains increased or additional insurance coverage during the Term, in
excess of the minimum coverage requirements prescribed by paragraphs (b)(1)(b) and (b)(1)(c)
of this Section 309, Developer shall ensure that the additional insureds specified in paragraph
(b)(3) of this Section 309 derive the benefit of such increased or additional insurance coverage.

(¢)  Automobile Insurance: Developer shall maintain or cause to be
maintained automobile insurance on any automobiles owned by Developer, maintained in full
force and effect in an amount of not less than Two Million Dollars ($2,000,000) per accident.

(d)  Workers” Compensation Insurance: Developer shall maintain or
cause to be maintained workers’ compensation insurance, if required, for any employees of
Developer, issued by a responsible carrier authorized under the laws of the State of California to
insure employexs against liability for compensation under the workers’ compensation laws now in
force in California, or any laws hereafter enacted as an amendment or supplement to this
Agreement or in lieu thereof. Such workers® compensation insurance shall cover all persons
employed by Developer in connection with the Site and shall cover liability within statutory
limits for compensation under any such act aforesaid, based upon death or bodily injury claims
made by, for or on behalf of any person incurting or suffering injury or death in connection with
the Site or the operation thereof by Developer. Notwithstanding the foregoing, Developer may, in
compliance with the laws of the State of California and in lieu of maintaining such insurance, self-
insure for workers” compensation in which event Developer shall deliver to City evidence that
such self-insurance has been approved by the appropriate State authorities.

2. All policies or certificates of insurance shall provide that such policies
shall not be canceled, reduced in coverage or limited in any manner without at least ten (10) days
prior written notice to City, All fire and liability insurance policies (not automobile and Workers’
Compensation) may name the City and Developer as insureds, additional insureds, and/or loss
payable parties as their interests may appear,

3. The Insurance Policies shall name as additional insureds the following;

61
9TH AND PALM DDA v17
12-14-11




“The City of Imperial Beach and its elected officials, officers, employees, contractors,
agents and attorneys.”

Developer agrees to timely pay all premivms for such insurance and, at its sole cost and expense,
to comply and secure compliance with all insurance requirements necessary for the maintenance
of such insurance., Developer agrees to submit binders or certificates and endorsements
evidencing suchsipsurance to City.prior to the Closing, Within thirty (30) days, if practicablepbut
in any event prior to expiration of any such policy, copies of renewal policies, or certificates and
endorsements evidencing the existence thereof, shall be submitted to City. All insurance herein
provided for under this Section shall be provided by insurers licensed to do business in the State
of California and rated A-VII or better.

4, If Developer fails or refuses to procure or maintain insurance as required
by this Agreement, City shall have the right, but not the obligation, at City’s election, and upon
ten (10) days prior notice to Developer, to procure and maintain such insurance. The premiums
paid by City shall be treated as a loan, due from Developer, to be paid on the first day of the month
following the date on which the premiums were paid. City shall give prompt notice of the
payment of such premiums, stating the amounts paid and the name of the insured(s).

SECTION 310 Nondiserimination

Developer shall not discriminate on the basis of race, gender, religion, national origin,
ethnicity, sexual orientation, age or disability in the solicitation, selection, hiring or treatment of

any contractors or consultants, to participate in subcontracting/subconsulting opportunities.-

Developer understands and agrees that violation of this clause shall be considered a material
breach of this Agreement and may result in termination, debarment or other sanctions. After the
Effective Date, this language shall be incorporated into all contracts between Developer and any
confractor, consultant, subcontractor, subconsultants, vendors and suppliers providing material
services relative to the Site,

SECTION 311 Local, State and Federal Laws

a. The Developer and any Assignees shall carry out development and construction (as
defined by applicable law) of the Improvements required by this Agreement, including without
limitation, the Horizontal Improvements and the Vertical Improvements, in conformity with all
applicable local, state and federal laws, including, without Jimitation, all applicable federal and
state labor laws (including, without limitation, provisions of the State Labor Code relating to
payment of prevailing wages).

b. Developer hereby agrees that Developer shall have the obligation to provide any
and all disclosures, representations, statements, rebidding, and/or identifications which may be
required by Labor Code Sections 1726 and 1781, as the same may be enacted, adopted or
amended from time to time, or any other provision of law. Developer hereby agrees that
Developer shall have the obligation to provide and maintain any and all bonds to secure the
payment of contractors (including the payment of wages to workers performing any public work)
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which may be required by the Civil Code, Labor Code Section 1781, as the same may be enacted,
adopted or amended fiom time to tite, or any other provision of law.

c. Developer shall indemnify, protect, defend and hold harmless the City and its
elected officials, officers, employees, contractors and agents, with counsel reasonably acceptable 1o
City, fiom and against any aund all loss, liability, damage, claim, cost, expense, and/or “increased
costs” (including labor costs, penalties, reasonable attorneys’ fees, court and litigation costs, and
fees of expert witnesses) which, in connection with the development and/or construction (as
defined by applicable law) of the Improvements, including, without limitation, any and all public
works (if any) (as defined by applicable law), results or arises in any way from any of the
following: (1) the noncompliance by Developer, its general contractor or any subcontractor of
any tier of any applicable local, state and/or federal law, including, without limitation, any
applicable federal and/or state labor laws (including, without limitation, if applicable, the
requirement o pay state prevailing wages); (2) implementation of Sections 1726 and 1781 of the
Labor Code, as the same may be enacted, adopted or amended from time to time, or any other
similar law; (3) failure by Developer to provide any required disclosure representation, statement,
rebidding and/or identification which may be required by Labor Code Sections 1726 and 1781, as
the same may be enacted, adopted or amended from time to time, or any other provision of law;
and/or (4) failure by Developer to provide and maintain any and all bonds to secure the payment
of contractors (including the payment of wages to workers performing any public work) which
may be required by the Civil Code, Labor Code Section 1781, as the same may be enacted,
adopted or amended from time to time, or any other provision of law,

d. Developer hereby expressly acknowledges and agrees that City has never
previously affirmatively represented to the Developer or its contractor(s) for the Improvements
in writing or otherwise, that the Project is not a “public work,” as defined in Section 1720 of the
Labor Code. It is agreed by the Parties that, in connection with the development and construction
(as defined by applicable law) of the Improvements, including, without limitation, any public
work (as defined by applicable law), Developer shall bear all risks of payment or non-payment of
state prevailing wages and/or the implementation of Labor Code Sections 1726 and 1781, as the
same may be enacted, adopted or amended from time to time, and/or any other provision of law.
“Increased costs” as used in this Section shall have the meaning ascribed to it in Labor Code
Section 1781, as the same may be enacted, adopted or amended from time to time, The foregoing
indemnity shall survive termination of this Agreement and shall continue after Completion and the
recordation of the Release of Construction Covenants.

SECTION 312 Condition of Site during Construction.

At all times after the Close of Escrow and prior to the completion of construction,
Developer shall secure and maintain the Site or cause the Site to be secured and maintained in a
safe, neat and orderly condition to the extent practicable and in accordance with industry health
and safety standards for construction sites consistent with the degree of construction permitted
for portions of the Site in accordance with this Agreement,

SECTION 313 Permits
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Before commencement of grading, construction or development of the Site, any building
pads, buildings, structures or other work of improvement upon any portion of the Site, Developer
shall, at its own expense, secure or cause to be secured, any and all permits which may be required
by the City or any other governmental agency with oversight for, or affected by, such
construction, development or work.

wmne  SECTION 314 Rights of Access R

a. Commencing upon the Phase 1 Closing, representatives of the City shall have the
reasonable right of access to the Site, upon 24 hours® writfen notice to Developer (except in the
case of an emergency, in which case, City shall provide such notice as may be practical under the
circumstances), without charges or fees, at normal constiuction hours during the period of
construction for the purposes of this Agreement, including, but not limited to, the inspection of the
work being performed in constructing the Improvements. Such representatives of the City shall be
those who are so identified in writing by the City Manager. Such access and inspection rights
* shall be undertaken in a manner which does not interfere with Developer’s activities or cause
damage to property or improvements,

b. The Developer has the right to designate representatives to accompany the City
representatives on such inspections. The City agrees to coordinate with Developer to schedule
such inspections so that Developer’s representative may attend the inspections, in the discretion
of Developer.

SECTION 315 Disclaimer of Responsibility

The City neither undertakes nor assumes nor will have any responsibility or duty to
Developer or to any third party to review, inspect, supervise, pass judgment upon or inform
Developer or any third party of any matter in connection with the development or construction of
the Improvements, whether regarding the quality, adequacy or suitability of the plans, any labor,
service, equipment or matetial furnished to the Site, any person furnishing the same, or otherwise.
Developer and all third parties shall rely upon its or their own Judgment regarding such matters,
and any review, inspection, supervision, exercise of judgment or information supplied to
Developer or to any third party by the City in connection with such matter is for the public
purpose of redeveloping the Site, and neither Developer (except for the purposes set forth in this
Agreement) nor any third party is entitled to rely thercon, The City shall not be responsible for any
of the work of construction, improvement or development of the Site.

SECTION 316 Taxes, Assessments, Encumbrances and Liens

Commencing upon the Phase 1 Closing, Developer shall pay when due all real estate
taxes and assessments assessed and levied on or against the Site or any portion thereof, Developer
shall not place, or allow to be placed, against the Site or any portion thereof, any moitgage, trust
deed, encumbrance or lien not authotized by this Agreement until issuance of the Release of
Construction Covenants relative to the Site or such portion thereof in accordance with Section 324
of this Agreement. In addition, Developer shall remove, or shall have removed, any levy or
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attachment made on title to the Site (or any portion thereof), or shall assure the satisfaction thereof
within a reasonable time but in any event prior to a sale thercunder. Under no circumstances
whatsoever shall the Developer record or allow any security instruments to be recorded against
Property 1 or Property 2 prior to the applicable Closing for such Property.

SECTION 317 Reserved.
KT
SECTION 318 No Encumbrances Except Permitted Deed of Trusts
a. Upon and after the Phase 1 Closing, Developer shall have the right to encumber

Property 1, and upon and after the Phase 2 Closing, Developer shall have the right to encumber
Property 1 and Property 2, with Permitted Deed of Trusts, but only for the purpose of securing
loans of funds to be used for financing and refinancing the Acquisition and Development Costs and
other expenditures necessary and appropriate to develop the Site under this Agreement, consistent
with the amounts set forth in the Method of Financing (“Permitted Financing Purposes™).
Developer has no authority to encumber Propetty 1 or any portion thereof prior to the Phase 1
Closing. Developer has no authority to encumber Property 2 or any portion thereof prior to the
Phase 2 Closing. The maker of any loan approved by the City pursuant to this Section 318 shall
not be bound by any amendment, implementation agreement or modification to this Agreement
subsequent to its approval without such lender giving its prior written consent,

b. In any event, Developer shall promptly notify the City of any security interest
created or attached to the Site whether by voluntary act of Developer or otherwise. The City
Manager or his or her designee agrees to make reasonable modifications of Sections 318 through
322 that may be requested by a Permitted Lender, provided such modification does not adversely
affect the receipt of any material benefit by City hereunder, Upon the reasonable request of a
Permitted Lender, the City Manager or his or her designee shall execute from time-to-time such
cstoppel certificates, subordination agreements and other requested documents to the extent they
are consistent with the terms of this Agreement. The City Manager shall respond to any request
under this Section 318.b. within ten (10) days after receipt of the request if accompanied by
sufficient information as may be reasonably required in order for the City Manager to act on such
request.

c. The words “security interest” and “deed of trust” as used herein include all other
appropriate modes of financing real estate acquisition, construction and Iand development.

d. The restrictions on financing and encumbrance contained in this Section 318 shall
not apply to any Parcel after the issuance of a Release of Construction Covenants as to such
Parcel.

SECTION 319 Lender Not Obligated to Construct Improvements

No lender shall be obligated by the provisions of this Agreement to construct or complete
the Improvements or to guarantee such construction or completion. Nothing in this Agreement
shall be deemed or construed to permit, or authorize any such lender to devote the Site to any
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uses, or to construct any improvements thereon, other than those uses or improvements provided
for or authorized by this Agresment.

SECTION 320 Notice of Default to Lenders; Right of Lender to Cure Defaults

Whenever the City shall deliver any notice or demand to Developer with respect to any
breach or default by Developer in completion of construction of the Improvements, the City shall
at the same time deliver the notice or demand to each Permitted Lender that requests such notice or
demand, in writing, from the City and provides its contact information for the notice or demand.
Each such Permitted Lender shall (insofar as the rights of the City are concerned) have the right
at its option within ninety (90) days after the receipt of the notice, to cure or remedy, or
commence to cure or remedy, any such default and to add the cost thereof to the security interest
debt and the lien of its security interest, If such default shall be a default which can only be
remedied or cured by such Permitted Lender upon obtaining possession of the encumbered
property, such Permitted Lender shall seek to obtain possession with diligence and continuity
through a receiver or otherwise, and shall remedy or cure such default within ninety (90) days
after obtaining possession; provided that in the case of a default which cannot with diligence be
remedied or cured, or the remedy or cure of which cannot be commenced within such ninety- (90)
day period, such Permitted Lender shall have such additional time as reasonably necessary to
remedy or cure such default with diligence and continuity not to exceed one hundred and eighty
(180) days, unless the City agrees to further extensions in its reasonable discretion; and provided
further that such Permitted Lender shall not be required to remedy or cure any non-curable
default of Developer. Any Permitted Lender who forecloses on its Permitted Deed of Trust, or is
assigned or otherwise succeeds to Developer’s rights under this Agreement, or, subject to the
reasonable approval of the City Manager, the successful bidder at a foreclosure sale, shall have
the right to undertake or continue the construction or completion of the Improvements upon
execution of a written agreement with the City by which such Permitted Lender expressly
assumes Developer’s rights and obligations under this Agreement, approval of which agreement
shall not be unreasonably withheld by City. Any such Permitted Lender properly completing such
improvements shall be entitled, upon written request made to the City, to a Release of
Construction Covenants from the City.

SECTION 321 Fajlure of Lender to Complete Improvements

In any case where, six (6) months after default by Developer, a Permitted Lender has not
clected to complete construction of the Improveménfs, or, if it has elected to complete the
Improvements, it has not proceeded diligently with construction, the City may purchase the
Permitted Deed of Trust by payment to the Permitted Lender of the full amount of the unpaid
principal debt, plus any accrued and unpaid interest and other charges secured by the mortgage
instrument approved by the City.

SECTION 322 Right of the City to Cure Defaults

In the event of a default or breach by Developer of a Permitted Deed of Trust prior to
Completion and prior to completion of a foreclosure by a Permitted Lender, and the Permitted
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Lender has not commenced to complete the development, the City may cure the default at any time
prior to completion by a Permitted Lender of any foreclosure under its security. In such event, the
City shall be entitled to reimbursement from Developer of all costs and expenses incurred by the
City in curing the default. The City shall also be entitled to a lien upon the applicable portion of
the Site, subordinate to the liens of any Permitted Lender, to the extent of such costs and

disbursements.
o -

SECTION 323 Right of the City to Satisfy Other Liens on the Site

Prior to Completion and after Developer has had a reasonable time to challenge, cure or
satisfy any liens or encumbrances on its interest in the Site, the City shall have the right, without
obligation, to satisfy any such liens or encumbrances. In such event, the City shall be entitled to
reimbursement from Developer of all costs and expenses incurred by the City in satisfying any such
liens or encumbrances. The City shall also be entitled to a lien upon the Site to the extent of such
costs and expenses, subordinate to the liens of any Permitted Lender, to the extent of such costs
and expenses,

SECTION 324 Release of Construction Covenants

a. Promptly after Completion of the Improvements relative to any portion of the Site
as required by this Agreement, City shall deliver to Developer a Release of Construction
Covenants relative to such portion of the Site, upon written request therefor by Developer, In
addition to the other provisions of this Agreement, which, by their terms cease to be applicable
relative to any portion of the Site following the City’s issuance of a Release of Construction
Covenants relative to such portion of the Site, the City’s issuance of the Release of Construction
Covenants shall signify Developer’s satisfaction of Sections 302-308 and 312-314 of this
Agreement with respect to the portion of the Site described in the Release of Construction
Covenants. The City shall not unreasonably withhold any such Release of Construction
Covenants. Such Release of Construction Covenants shall be, and shall so state, conclusive

determination of satisfactory completion of the construction of the Improvements required by this

Agreement with respect to the portion of the Site described in the Release of Construction
Covenaats. Upon request of Developer, the City Manager shall consider in good faith including
in the Release of Construction Covenants any other covenants contained in this Agreement, to
indicate that such covenants have been fully satisfied by the completion of construction of such
portion of the Site, if such be the case. N

b. The Release of Construction Covenants shall be substantially in the form attached
to this Agreement as Attachment No. 13 so as to permit it to be recorded in the Official Records,

c. If City fails to deliver the Release of Construction Covenants within ten (10) days
after written request from Developer, City shall provide Developer with a written statement of its
reasons (the “Statement of Reasons™) within that ten (10)-day period. The statement shall also set
forth the steps Developer must take to obtain the Release of Construction Covenants. If the reasons
are confined to the immediate unavailability of specific items or materials for landscaping, or to
so-called “punch list” items identified by City, City will issue the Release of Construction
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Covenants upon delivery to the City by Developer of a bond or other security that is acceptable to
City in the City Manager’s sole discretion, in an amount representing City’s reasonable estimate of
the cost to complete the work.

d. Such Release of Construction Covenants shall not constitute evidence of
compliance with or satisfaction of any obligation of Developer to any Senior Lender, or any insurer
of a mortgage securing money loaned to-finance the Improvements, nor any part thereof. Such
Release of Construction Covenants is not a Notice of Completion as referred to in Section 3093
of the California Civil Code.

PART 4. USE OF THE SITE
SECTION 401 Uses

a. Developer covenants and agrees for itself, its successors, its assigns and every
successor in interest to the Site or any part thereof, that Developer, such successors and such
assignees shall use the Site only for the uses specified in the applicable Agreement Containing
Covenants and this Agreement, No change in the use of the Site shall be permitted without the
prior written approval of City.

b. Notwithstanding the generality of subsection (a), above, Developer, its successors
and assigns, shall use the Site and/or Improvements only for the development and operation of a
retail center (“Retail Center®) generally consistent with the information submitted as part of
Developer’s May 6, 2009 proposal to the Redevelopment Agency, as revised pursuant to the
latest submitted site plan dated December 5, 2011 (the “Proposal”), as more particularly
described in and/or modified by this Agreement, the Scope of Development, the Agreement
Containing Covenants and the Plans approved by the City pursuant to this Agreement.

c. The type and quality of tenants allowed in the Retail Center shall be generally
consistent with the type and quality of tenants in other projects developed by Developer as
described in the Proposal, but shall specifically include an approximately 14,800 square foot
Fresh and Easy market or comparable grocery store or supermarket approved in writing by the
City Manager on Parcel “A” and an approximately 5,000 — 15,000 square foot retail building
approved in wiiting by the City Manager on Parcel “F”.

d. The Retail Center shall specifically exclude those prohibited uses listed in the
Agreement Containing Covenants.

SECTION 402 Maintenance

Developer shall maintain the Site or cause the Site to be maintained in accordance with
the requirements of the applicable Grant Deed and Agreement Containing Covenants. Upon and
at all times after Completion of Construction, the Project shall be well maintained as to both
external and internal appearance of all buildings, landscaping, common areas, and parking areas,
conforming to the standards maintained by Developer at its other similar retail developments in
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San Diego County in existence as of the Effective Date.

SECTION 403 Obligation o Refrain from Discrimination

Developer covenants by and for itself, its heirs, executors, administrators and assigns, and
all persons claiming under or through them, that there shall be no discrimination against or
segregation of any person or group.gfpersons, on account of any basis listed in subdivision (a) or
(d) of Section 12955 of the Government Code, as those bases are defined in Sections 12926,
12926.1, subdivision (m) and paragraph (1) of subdivision (p) of Section 12955, and Section
12955.2 of the Government Code, in the sale, lease, sublease, transfer, use, occupancy, tenure, or
enjoyment of the Site, nor shall the transferee itself or any person claiming under or through him
or her, establish or permit any such practice or practices of discrimination or segregation with
reference to the selection, focation, number, use, or occupancy, of tenants, lessees, sublessees,
subtenants, or vendees of the Site. The foregoing covenants shall run with the land,

SECTION 404 Foim of Nondiscrimination and Nonsegregation Clauses

All deeds, leases or contracts made relative to the Site, improvements thereon, or any part
thercof, shall contain or be subject to substantially the following nondiscrimination or
nonsegregation clauses:

(1) (a)In deeds: “The grantee herein covenants by and for himself or herself,
his or her heirs, executors, administrators, and assigns, and all persons claiming under or through
them, that there shall be no discrimination against or segregation of, any person or group of
persons on account of any basis listed in subdivision (2) or (d) of Section 12955 of the
Government Code, as those bases are defined in Sections 12926, 12926.1, subdivision (m) and
paragraph (1) of subdivision (p) of Section 12955, and Section 12955.2 of the Government Code,
in the sale, lease, sublease, transfer, use, occupancy, tenure, or enjoyment of the premises herein
conveyed, nor shall the grantee or any person claiming under or through him or her, establish or
petmit any practice or practices of discrimination or segregation with reference to the selection,
location, mumber, use or occupancy of tenants, lessees, subtenants, sublessees, or vendees in the
premises herein conveyed. The foregoing covenants shall run with the land,”

(b) Notwithstanding paragraph (a), with respect to familial status,
paragraph (a) shall not be construed to apply to housing for older persons, as defined in Section
12955.9 of the Government Code. With respect to familial status, nothing in paragraph (a) shall
be construed to affect Sections 51.2, 51.3, 51.4, 51.10, 51.11, and 799.5 of the Civil Code,
relating to housing for senior citizens. Subdivision (d) of Section 51 and Section 1360 of the
Civil Code and subdivisions (n), (o), and (p) of Section 12955 of the Government Code shall also
apply to the above paragraph.

(2)  (a) In leases: “The lessee herein covenants by and for himself or herself,
his or her heirs, executors, administrators, and assigns, and all persons claiming under or through
him or her, and this lease is made and accepted upon and subject to the following conditions:
That there shall be no discrimination against or segregation of any person or group of persons, on
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account of any basis listed in subdivision (a) or (d) of Section 12955 of the Government Code, as
those bases are defined in Sections 12926, 12926.1, subdivision (m) and paragraph (1) of
subdivision (p) of Section 12955, and Section 12955.2 of the Government Code, in the leasing,
subleasing, transferring, use, occupancy, tenure, or enjoyment of the premises herein leased nor
shall the lessee himself or herself, or any person claiming under or through him or her, establish
or permit any such practice or practices of discrimination or segregation with reference to the
selection, location, numbeiisuse, or occupancy, of tenants, lessees, sublessees, subtenants, or
vendees in the premises herein leased.”

(b) Notwithstanding paragraph (a), with respect to familial status,
paragraph (a) shall not be construed to apply to housing for older persons, as defined in Section
12955.9 of the Government Code. With respect to familial status, nothing in paragraph (1) shall
be construed to affect Sections 51.2, 51.3, 51.4, 51.10, 50.11, and 799.5 of the Civil Code,
relating to housing for senior citizens. Subdivision (d) of Section 51 and Section 1360 of the
Civil Code and subdivisions (n), (0), and (p) of Section 12955 of the Government Code shall
apply to the above paragraph. :

SECTION 405 Effect and Duration of Covenants

The covenants established in this Agreement shall ran with the land, without regard to
technical classification and designation, and shall be for the benefit and in favor of and
enforceable against the original Developer and successors in interest by the City for a period of
fifty (50) years, except that non-discrimination covenants shall remain in effect in perpetuity.
Unless set forth otherwise, the covenants described in this Part 4 shall cornmence upon the Close
of Escrow and shall be set forth in the applicable Grant Deed and Agreement Containing
Covenants,

SECTION 406 Agreement Containing Covenants

As a material part of the consideration for this Agreement, Developer covenants and
agrees that it shall execute in recordable form the Agreement Containing Covenants for each
Property. The Agreement Containing Covenants shall be recorded against the Site in first
priority position senior to any liens or encumbrances (including, without limitation, any
Approved Loan). Developer shall obtain and cause to be recorded (as applicable), at
Developet’s sole cost and expense, any instruments necessaty and/or appropriate to subordinate
to the Agreement Containing Covenants (to the reasonable satisfaction of the City Manager) any
deeds of trust, mortgages, security instruments, other liens, leases, subleases and/or other
agreements affecting title to or possession of or providing a security interest in the Site which
otherwise are or might be senior to the Agreement Containing Covenants (other than title items
existing as of the Close of Escrow which were not created by Developer; Developer shall have
no obligation to cause such items to be subordinated),

SECTION 407 CC&Rs

Developer shall prepare and submit a set of covenants, conditions and restrictions by and
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among Developer and all other owners of any portion of the Site within the Retail Center
addressing, inter alia, parking, access driveways, pedesttian walkways and/or the maintenance of
such areas (“CC&Rs”) to City, for review and written approval by the City Manager within the
time established in the Schedule of Performance. Such CC&Rs shall provide, inter alia, (i) for
damage and destruction provisions that are customary in the indusiry, (i) that City is a third
party beneficiary of certain provisions thereof as deemed reasonably necessary by City to protect
its interests; (ii)r’for reciprocal easements to permit encroachments to accommotdte
imperfections in construction as compated to the boundaries for each parcel set forth in the Map;
and (iv) such reciprocal easements as may be necessary for the effective operation of the Retail
Center in the event one or more Parcels are and continue to be owned separately, including but
not limited to the exercise by City of the Option and the operation of the Retail Center if City or
its assignee owns Property 2, and Developer and/or its assignee(s) own Property 1. The City
Manager’s review shall be limited to confirming that the CC&Rs address the foregoing topics in
this Section 407 and confirming that the CC&Rs are not inconsistent with this Agreement.

SECTION 408 Destgnation as Point of Sale

Developer and its successors and assigns shall maintain such licenses and permits as may
be required by any governmental agency to conduct taxable sales arising from any project on the
Site and, to the extent permitted by law, shall designate the City of Imperial Beach as the “point
of sale” for all taxable sales and lease transactions occurring from any project on the Site in all
reports to the California State Board of Equalization in accordance with the Bradley-Burns
Uniform Sales and Use Tax Law (Revenue and Taxation Code 72000 er seq.), as it may be
amended or substituted from time to time, and on sales tax returns to the State of California for
all taxable sales occurring at any project on the Site.

PART 5. DEFAULTS AND REMEDIES
SECTION 501 Defaults - General

a. Subject to the extensions of time set forth in Section 602, failure or delay by
either Party to perform any term or provision of this Agreement constitutes a default under this
Agreement, The Party who fails or delays must commence to cure, cotrect or remedy such failure
or delay and shall complete such cure, correction or remedy with reasonable diligence following
written notice from the other Party, as provided below.

b. The injured Party shall give waitten notice of default to the Party in default,
specifying the default complained of by the injured Party. Failure or delay in giving such notice
shall not constitute a waiver of any default, nor shall it change the time of default. Except as
otherwise expressly provided in this Agreement, any failures or delays by either Party in
asserting any of its rights and remedies as to any default shall not operate as a waiver of any
default or of any such rights or remedies. Delays by either Party in asserting any of its rights and
remedies shall not deprive either Party of its right to institute and maintain any actions or
proceedings which it may deem necessary to protect, assert or enforce any such rights or
remedies.
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c. If a monetary event of default occurs, prior to exercising any remedies hereunder,
the injured Party shall give the Party in default written notice of such default. The Party in default
shall have a period of thirty (30) calendar days after such notice is received or deemed received
within which to cure the default prior to exercise of remedies by the injured Party.

d. If a non-monetary event of default occurs, prior to exercising any remedies
hereundesssthe injured Party shall give the Party in default notice of such default. Ifithg default is
reasonably capable of being cured within thirty (30) calendar days after such notice is received
or deemed received, the Party in default shall have such period to effect a cure prior to exercise
of remedies by the injured Party. If the default is such that it is not reasonably capable of being
cured within thirty (30) days after such notice is received, and the Party in default (1) initiates
corrective action within said petiod, and (2) diligently, continually, and in good faith works to
effect a cure as soon as possible, then the Party in default shall have such additional time as is
reasonably necessary to cure the default prior to exercise of any remedies by the injured Party,
but in any event no more than one hundred and twenty (120) days of receipt of such notice of
default from the injured Party.

SECTION 502 Institution of Legal Actions

In addition to any other rights or remedies (and except as otherwise provided in this
Agreement), either Party may institute legal action to cure, correct or remedy any default, to
recover damages for any default, or to obtain any other remedy consistent with the purpose of
this Agreement. Such legal actions must be instituted in the Superior Court of the County.of San
Diego, State of California, in any other appropriate court of that county, or in the United States
District Court for the Southern District of California.

SECTION 503 Applicable Law

The laws of the State of California shall govern the interpretation and enforcement of this
Agreement.

SECTION 504 Acceptance of Service of Process

o a In the event that any legal action is commenced by Developer against the City,
service of process on the City shall be made by personal service upon the City Manager or in such
other manner as may be provided by law.

b. In the event that any legal action is commenced by the City against Developer,
service of process on Developer shall be made by personal service upon Developer or upon the
Developer’s Manager, or any officer of the Developer or Manager, and shall be valid whether
made within or without the State of California, or in such manner as may be provided by law.

SECTION 505 Rights and Remedies Are Cumulative

Except with respect to rights and remedies expressly declared to be exclusive in this
Agreement, the rights and remedies of the Parties are cumulative, and the exercise by either Party
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of one or more of such-rights or remedies shall not preclude the exercise by it, at the same or
different times, of any other rights or remedies for the same default or any other default by the
other Party.

SECTION 506 Damagpes

wie. 1 a default is not cured within the time provided in Section 501, the.defaulting Party shall

be liable to the non-defaulting Party for any damages caused by such default, and the non-
defaulting Party may thereafter (but not before) commence an action for damages against the
defaulting Party with respect to such default. Neither Party shall be entitled to, and both Parties
hereby waive, any right to seek special or consequential damages of any kind or nature arising
out of or in connection with this Agreement.

SECTION 507 Specific Performance

If a default is not cured within the time provided in Section 501, the non-defaulting Party,
at its option, may thereafter (but not before) commence an action for specific performance of the
terms of this Agreement pertaining to such default.

SECTION 508 Reserved.

SECTION 509 Termination by Developer

‘a. Prior to the Phase 1 Closing, subject to the notice and cure provisions of Section
501, Developer shall have the right to terminate this Agreement, by providing written notice to
the City, in the event of (i) an uncured default by City, or (ii) the failure of any condition
precedent to the Phase 1 Closing that benefits the Developer.

b. Prior to the Phase 2 Closing, subject to the notice and cure provisions of Section
501, Developer shall have the right to terminate this Agreement, by providing written notice to
the City and reconveying title to Property 2 to City, free and clear of any encumbrances, in the
event of (i) an uncured default by City, or (ii) the failure of any condition precedent to the Phase 2
Closing that benefits the Developer.

SECTION 510 Termination by City

a. Prior to the Phase 1 Closing, subject to the notice and cure provisions of Section
501, City shall have the right to terminate this Agreement, by providing written notice to
Developer, in the event of (i) an uncured default by Developer, or (ii) the failure of any condition
precedent to the Phase 1 Closing that benefits the City to be satisfied as of the latest date for the
Phase 1 Closing.

b. Prior to the Phase 2 Closing, subject to the notice and cure provisions of Section
501, City shall have the right to terminate this Agreement, by providing written notice to the
Developer, in the event of (i) an uncured default by Developer, or (ji) the failure of any condition
precedent to the Phase 2 Closing that benefits the City to be satisfied as of the Jatest date for the
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Phase 2 Closing, Upon which termination, Developer shall reconvey title to Property 2 to City,
free and clear of any encumbrances, other than any City-approved encumbrances (such as
entitlements and easements) and matters affecting title as of the Close of Escrow.

c. After the Close of Escrow, but before Completion of a Phase, and subject to the
notice and cure provisions of Section 501, City shall have the additional right to terminate this
w2 Agreement in the event any of the following defaults shall ocour: iy

L. Subject to Force Majeure Delays, Developer fails to commence

construction of the Improvements as required by this Agreement and such breach is not cured

within the time provided in Section 501 of this Agreement, provided that Developer shall not

have obtained an extension or postponement to which Developer may be entitled putsuant to
Section 602 hereof: or

2. Developer abandons or substantially suspends construction of the
Improvements and such breach js not cured within the time provided in Section 501 of this
Agreement, provided Developer has not obtained an extension or postponement to which Developer
may be entitled to pursuant to Section 602 hereof: or

3. Except for Permitted Transfers, Developer assigns or attempts to assign
this Agreement, or any rights herein, or transfer, or suffer any involuntary transfer of the Site, or
any part thereof, in violation of this Agreement, and such breach is not cured within the time
provided in Section 501 of this Agreement; or :

4, Developer otherwise materially breaches this Agreement, and such breach
is not cured within the time provided in Section 501 of this Agreement,

SECTION 511 Power of Termination and Right of Reverter

a. The Parties agree that the Completion of the Improvements by Developer,
as provided in this Agreement, is a condition subsequent to which the fee simple estate in the
Site granted to Developer by City is subject, Therefore, if this Agreement is terminated by City
pursuant to Section 510.c. of this Agreement following the Close of Escrow but prior to the
Completion of construction as evidenced by issuance of the Release of Construction Covenants
for a Property or Parcel(s), City shall have the additional right, in its sole and absolute discretion,
in addition to any other rights and remedies granted in this Agreement, to exercise a power of
termination as described in California Civil Code Seciion 885.010, to terminate and revest in
City the estate in the Site previously conveyed to Developer pursuant to this Agreement and to
re-enter and take possession of the Site with any Improvements thereon; provided, however, in
such circumstance (i) all obligations of Developer under this Agreement (and the instrament and
documents being executed in accordance herewith) will terminate, except for any obligation of
Developer to indemnify City, and (ii) City shall take title to the Site subject to any Permitted
Financing. City’s rights pursuant to this Section shall terminate and be of no further force and
effect upon the issuance of the Release of Construction Covenants for the subject Property,
Parcel or Parcels.
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b. City’s power of termination shall be limited by and shall not defeat, render
invalid or limit: (1) any Permitted Deed of Trust with respect to a Property, Parcel or Parcels; or
(2) any rights or interests provided in this Agreement for the protection of Permitted Lenders
with respect to a Property, Parcel or Parcels.

c. Upon revesting in City title fo a Property, Parcel or Parcels as provided in
this Section, City shall, pursuant to its rights and responsibilities under the Redevelopment Law
and the Redevelopment Plan, use its best efforis to reconvey the subject Property, Parcel or
Parcels as soon as possible, in a commercially reasonable manner and consistent with the
objectives of the Redevelopment Law and the Redevelopment Plan, to a qualified and
responsible developer (as determined by City) who will assume the obligation of making or
completing such Improvements as are acceptable to City in accordance with the uses specified
for the Site in the Redevelopment Plan and in a manner that is satisfactory to City. Upon such
resale of the subject Property, Parcel or Parcels, any proceeds of such sale shall be applied as
follows:

1. First, to reimburse City on its own behalf for ali reasonable costs
and expenses incurred by City, including but not limited to pro-rata salaties of City staff and
legal fees incurred in connection with the recapture, management and resale of the subject
Property, Parcel or Parcels (but less any income derived by City from any part of the Site in
connection with such management); all taxes, installments of assessments payable prior to resale,
and water and sewer charges with respect to the Site; any payments made or required to be made
to discharge any encumbrances or liens existing on the Site at the time of revesting of title in
City (other than those existing as of the Close of Escrow that were not created by Developer) or
to discharge or prevent from attaching or being made any subsequent encumbrances or liens due
to obligations, defaults or acts of Developer, its successors or transferees; expenditures made or
obligations incurred with respect to any improvements made or completed by City on the Site or
any part thereof in accordance with this ‘Agreement, the Scope of Development and the Plans;
and any amounts otherwise owing to City by Developer and its successors or transferees.

2. Second, to reimburse any Permitted Lender for disbursements of a
Construction Loan to pay Acquisition and Development Costs.

3. Third, to reimburse Developer for any Developer equity disbursed
to pay Acquisition and Development Costs, less any gains or income withdrawn or made by
Developer from the Site or the Improvements thereon. Notwithstanding the foregoing, the sum of
the amounts caleulated pursuant to subsections (2) and (3) shall not exceed the fair market value
of the Improvements on the Site as of the date of the default or failure which gave rise to City’s
exercise of its power of termination,

4. Any balance remaining after such reimbursements shall be retained
by City as its property.
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d. The rights established in this Section 511 are authorized by Section 33438
of the Redevelopment Law and are to be interpreted in light of the fact that City will convey the
Site to Developer for redevelopment and not for speculation.

SECTION 512. Termination for Reasons of Infeasibility

a. This Agreement shall be subject to termination by Developer prior to the
Phase 1 Closing, as a failure of a condition and not as an event of default, in the event Developer
delivers the written notice to City described in paragraph z. of Section 208 of this Agreement
(“Developer’s Notice of Infeasibility”). From and after giving Developer’s Notice of
Infeasibility, Developer shall no longer be obligated to perform its obligations under this
Agreement and City shall have no cause of action or claim against Developer arising out of such
election to terminate, o
fe Aped 12002, [
b. This Agreement is subject to termination by City prior to-the-Phase-I
~Elosing, as a failure of a condition and not as an event of default, in the event City delivers the Ol/
written notice to Developer described in paragraph aa. of Section 208 of this Agreement (“City’s
Notice of Infeasibility”). From and after giving City’s Notice of Infeasibility, City shall no
longer be obligated to perform its obligations under this Agreement. Notwithstanding any
provision to the contrary contained in this Agreement, as a condition to such a termination by the
City the City must accompany any such City’s Notice of Infeasibility to Developer with a
termination fee, which fee shall be treated as liquidated damages in the amount of $50,000, -

CITY AND DEVELOPER, BY THIS AGREEMENT, MUTUALLY AGREE THAT IF
CITY EXERCISES ITS RIGHT OF TERMINATION PURSUANT TO THE
FOREGOING PARAGRAPH AND SECTION 208.3a., THEN THE RESULTING
DAMAGES TO DEVELOPER WOULD BE IMPRACTICABLE OR EXTREMELY
DIFFICULT TO DETERMINE. BECAUSE OF THIS DIFFICULTY, THE PARTIES
AGREE THAT, IN THE EVENT CITY DELIVERS TO DEVELOPER CITY’S NOTICE
OF INFEASIBILITY, CITY MUST PAY TO DEVELOPER THE SUM OF FIFTY
THOUSAND DOLLARS ($50,000) AS LIQUIDATED DAMAGES, WITHOUT ANY
DEDUCTION, OFFSET OR RECOUPMENT (OR ANY RIGHT THEREOTF)
WIIATSOEVER, AND DEVELOPER SHALL BE ENTITLED TO SUCH LIQUIDATED
DAMAGES INSTEAD OF AND EXCLUSIVE OF ANY OTHER REMEDY AGAINST
CITY FOR ANY TERMINATION OF THIS AGREEMENT PURSUANT TO THE
FOREGOING PARAGRAPH AND SECTION 208.aa.

. (ST é’z
City: (e Developer:
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PART 6. GENERAL PROVISIONS
SECTION 601 Notices

Formal notices, demands and communications between City and Developer shall be
deemed sufficiently given if dispatched by first class mail, registered or certified mail, postage
prepaid, return receipt requested, or,.by electronic facsimile or electronic mail transmission
followed by delivery of a “hard” copy, or by personal delivery (including by means of
professional messenger service, courier service such as United Parcel Service or FedEx, or by
U.8. Postal Service), to the addresses set forth in Sections 106 and 107 hereof. Such written
notices, demands and communications may be sent in the same manner to such other addresses as
either Party may from time to time designate by mail. Any nofice that is transmitted by electronic
facsimile or electronic mail transmission followed by delivery of a “hard” copy, shall be deemed
delivered upon its transmission; any notice that is personally delivered (including by means of
professional messenger service, courier service such as United Parcel Service or Federal Express,
or by U.8S. Postal Service), shall be deemed received on the documented date of receipt; and any
notice that is sent by registered or certified mail, postage prepaid, return receipt required shail be
deemed received on the date of receipt thereof,

SECTION 602 Enforced Delay: Extension of Time of Performance

a, Performance by either Party hereunder shall not be deemed to be in default where
delays or defaults are due to war, insurrection, strikes, lock-outs, riots, floods, earthquakes, fires,
casualties, acts of God, acts of the public enemy, epidemics, quarantine restrictions, freight
embargoes, lack of transportation, governmental restrictions or priority, litigation, unusually severe
weather, inability to secure necessary labor, material or tools, delays of any contractor, sub-
coniractor or supplier, acts of the other Party, acts or failure to act of the City or any other public
or governmental agency or entity (except that acts or failure to act of City shall not excuse
performance of City), or any causes beyond the control or without the fault of the Party claiming
an extension of time to perform (except that delay in obtaining, or the failure to obtain, tenant
commitments or construction or pexmanent financing shall not excuse performance of Developer
unless such delay or failure results from any of the foregoing causes).

b. An extension of time for any such cause (a “Force Majeure Delay”) shall be for
the period of the enforced delay and shall commence to run from the time of the commencement of
the cause, if notice by the Party claiming such extension is sent to the other Party within thirty
(30) days of knowledge of the commencement of the cause. Notwithstanding the foregoing, none
of the foregoing events shall constitute a Force Majeure Delay unless within the foregoing thirty
(30) day period, the Pariy claiming such delay and interference delivers to the other Party written
notice describing the event, its cause, when and how such Party obtained knowledge, the date and
the event commenced, and the estimated delay resulting therefrom. Any Party claiming a Force
Majeure Delay shall deliver such written notice within thirty (30) days after it obtains actual
knowledge of the event. Times of performance under this Agreement may also be extended in
writing by the City and Developer.
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SECTION 603 Conflict of Interest

a. No elected official, member, officer or employee of City shall have any personal
interest, direct or indirect, in this Agreement, nor shall any such member, official, or employee
participate in any decision relating to the Agreement which affects his or her personal interests or
the interests of any corporation, partnership, or association in which he or she is, directly or
indirectly, interested. fetiy

b. Developer warrants that it has not paid or given, and will not pay or give, any
third person any money or other consideration for obtaining this Agreement.

SECTION 604 Nonliability of City Officials and Emplovees

No elected official, officer, representative, agent, employee, contractor or attorney of City
shall be personally Hable to Developer, any Assignee or any successor in interest in the event of
any default or breach by City or for any amount which may become due or on any obligation
under the terms of this Agreement. No officer, director, stockholder, member, limited partner,
representative, agent, employee, contractor or attorney of Developer shall be personally liable to
City or any successor in interest in the cvent of any defanlt or breach by Developer for any
amount which may become due on any obligation under the terms of this Agreement,

SECTION 605 Inspection of Books and Records

City shall have the right at all reasonable times to inspect and copy the books and records
of Developer pertaining to the Site as pertinent to the purposes of this Agreement,

SECTION 606 Approvals

a, Except as otherwise expressly provided in this Agreement, approvals (which
includes both approvals and consents and words of similar meaning contained hercin) required of
City or Developer in this Agreement, including the attachments to this Agreement, shall not be
unreasonably withheld, conditioned or delayed. All approvals shall be in writing, Except as
otherwise expressly provided in this Agreement, failure by either Party to approve a matter
within the time provided for approval of the matter shall not be deemed a disapproval, and, except
as otherwise expressly provided in this Agreement, failure by either Party to disapprove a matter
within the time provided for approval of the matter shall not be deemed an approval,

‘ b. Except as otherwise expressly provided in this Agreement, approvals required of

the City shall be deemed granted by the written approval of the City Manager or designee. City
agrees to provide notice to Developer of the name of any designee of the City Manager on a
timely basis, and to provide updates from time to time, Notwithstanding the foregoing, the City
Manager may, in his or her sole discretion, refer to the City Council any item requiring City
approval provided that such referral to the City Council will not be deemed to extend any
timeframe for City performance specified herein or in the Schedule of Performance that is not
approved by Developer; otherwise, “City approval” means and refers to approval by the City
Manager. Developer shall consider in good faith and not unreasonably (in light of all the
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circumstances) withhold, condition or delay approval of any request by City Manager to extend
any such timeframe for City performance specified herein or in the Schedule of Performance if
City Manager in good faith determines that a particular matter requiring City approval should be
referred to City Council.

C. The Parties acknowledge that the forms of those Attachments appended to this

Agreement as of the-Effective Date that are identified in Section 103 of this Agreement asi-¢-

“examples”, are examples of forms of documents which have not been approved as to form and’
substance by either City or Developer and are not intended as binding on either Party ~ with each
Party reserving the right to negotiate and agree, in good faith, upon the final form and substance
of such instrument. Developer and City Manager shall use commercially reasonable best efforts
to complete and approve the final forms of the Attachments (including but not limited to the
following: Attachment No. 8 (Grant Deed); Attachment No. 10 (Environmental Indemnity);
Altachment No. 12 (Option Agreement); Attachment No. 15 (Payment Agreement); and
Attachment No. 18 (Right of Entry Agreement)), by that date which is thirty (3 0) days after the
expiration of the condition desctibed in paragraph aa. of Section 208 of this Agreement or thirty
(30) days after the date on which such condition is waived by City, whichever occurs first, The
City Manager, with the concurrence of the City Attotney, shall have the right from time-to-time,
in his or her sole discretion, to approve changes to the attachments to this Agreement deemed
reasonably necessary or appropriate to carry out the purposes of this Agreement.

SECTION 607 Real Estate Commissions; Finder’s Fee

The City shall not be liable for any real estate commissions, brokerage fees or finder’s
fees which may arise from this Agreement. The City and Developer each represent that neither
has engaged any broker, agent or finder in connection with this transaction.

SECTION 608 Construction and Interpretation of Aercement

a. The language in all parts of this Agreement shall in all cases be construed simply,
as a whole and in accordance with its fair meaning and not strictly for or against any Party. The
Parties to this Agreement acknowledge and agree that this Agteement has been prepared jointly
by the Parties and has been the subject of arm’s length and careful negotiation over a considerable
period of time, that each Party has been given the opportunity to independently review this
Agreement with legal counsel, and that each Party has the requisite experience and sophistication
to understand, interpret, and agree to the particular langunage of the provisions hereof, Accordingly,
in the event of an ambiguity in or dispute regarding the interpretation of this Agreement, this
Agreement shall not be interpreted or construcd against the Party preparing it, and instead other
rules of interpretation and construction shall be utilized,

b. If any term or provision of this Agreement, the deletion of which would not
adversely affect the reccipt of any material benefit by either Party hereunder, shall be held by a
court of competent jurisdiction to be invalid or unenforceable, the remainder of this Agreement
shall not be affected thereby and each other term and provision of this Agreement shall be valid
and enforceable to the fullest extent permitted by law. It is the intention of the Parties to this
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Agrecment that in lieu of each clause ot provision of this Agreement that is illegal, invalid, or
unenforceable, there be added as a part of this Agreement an enforceable clause or provision as
similar in terms to such illegal, invalid, or unenforceable clause or provision as may be possible.

C. The captions of the articles, sections and subsections herein are inserted solely for
convenience and under no circumstances are they or any of them to be treated or construed as
part of this instrument, BANG

d. References in this instrument to this “Agreement” mean, refer to and include this
instrument as well as any riders, exhibits, addenda and attachments to this Agreement (which are
hereby incorporated herein by this reference) or other documents expressly incorporated by
reference in this instcument. Any references to any covenant, condition, obligation, and/or
undertaking “herein,” “hereunder,” or “pursuant to this Agreement” (or language of like import)
means, refer to, and include the covenants, obligations, and undertakings existing pursuant to this
instrument and any riders, exhibits, addenda, and attachments or other documents affixed to or
expressly incorporated by reference in this instrument.

e. As used in this Agreement, and as the context may require, the singular includes
the plural and vice versa, and the masculine gender includes the feminine and vice versa.

SECTION 609 Time of Essence

Time is of the essence with respect to the performance of each of the covenants and
agreements contained in this Agreement.

SECTION 610 No Partnership

Nothing contained in this Agreement shall be deemed or construed to create a
partnership, joint venture, or any other similar relationship between the Partics to this Agreement
or cause City to be responsible in any way for the debts or obligations of Developer or any other
Person.

SECTION 611 Compliance with Law

Developer agrees to comply with all the requirements now in force, or which may
hereafter be in force, of all municipal, county, state and federal authorities, pertaining to the
development and use of the Site and the Improvements, as well as operations conducted thereon.
The judgment of any court of competent jurisdiction, or the admission of Developer or any lessee
or permittee in any action or proceeding against them, or any of them, whether City be a Party to
this Agreement or not, that Developer, lessee or permitiee has violated any such ordinance or
statute in the development and use of the Site shall be conclusive of that fact as between City and
Developer.
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SECTION 612 Binding Effect

This Agreement, and the terms, provisions, promises, covenants and conditions hereof,
shall be binding upon and shall inure to the benefit of the Parties to this Agreement and their
respective heirs, legal representatives, successors and assigns.

. BECTION 613 No Third Party Beneficiaries e

The Parties to this Agreement acknowledge and agree that the provisions of this Agreement
are for the sole benefit of City and Developer, and not for the benefit, directly or indirectly, of any
other person or entity, except as otherwise expressly provided herein.

SECTION 614 Authority to Sign

Developer hereby represents that the persons executing this Agreement on behalf of
Developer have full authority to do so and to bind Developer to perform pursuant fo the terms
and conditions of this Agreement.

SECTION 615 Incorporation by Reference

Each of the attachments and exhibits attached to this Agreement is incorporated herein by
this reference.

SECTION 616 Counterparts

This Agreement may be executed by each Party on a separate signature page, and when the
executed signature pages are combined, shall constitute one single instrament.

SECTION 617 Severability

If any term, provision, covenant or condition of this Agreement is held by a court of
competent jurisdiction to be invalid, void or unenforceable, the remainder of the provisions shall
continue in full force and effect unless the rights and obligations of the Parties have been
materially altered or abridged by such invalidation, voiding or unenforceability.

SECTION 618 Attotneys’ Fees

If any lawsuit is commenced to challenge the validity of this Agreement or enforce any of
the terms of this Agreement, the prevailing party shall have the right to recover its attorneys’
fees, not to exceed a reasonable amount, and costs of suit from the other Party.

PART 7. ENTIRE AGREEMENT, WAIVERS AND AMENDMENTS

a. This Agreement is executed in three (3) duplicate originals, each of which is
deemed to be an original. This Agreement, including all of the Attachments appended to this
Agreement, constitutes the entire understanding and agreement of the Parties.
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b. This Agreement integrates all of the terms and conditions mentioned herein or
incidental to this Agreement, and supersedes all negotiations or previous agreements between the
Parties with respect to all or any part of the subject matter hereof.

c. All waivers of the provisions of this Agreement must be in wiiting and signed by
the appropriate authorities of City or Developer, and all amendments to this Agreement must be
* in writing and signed by the appropriate authorities of City and Developer.

PART 8. TIME FOR ACCEPTANCE OF AGREEMENT BY CITY AND CITY

This Agreement, when executed by Developer and delivered to City, must be authorized,
executed and delivered by City within sixty (60) days after date of signature by Developer or this
Agreement may be terminated by Developer upon written notice to City.

IN WITNESS WHEREOF, City and Developer have signed this Agreement as of the
dates set opposite their signatures,

A

[SIGNATURES APPEAR ON NEXT PAGE]
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SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC., a
California corporation, its Manager
Signature on File

i..'P\;'I

Dated: {?\”["”H B

L/ Cdlton T. Sﬁe’m@ President

[SIGNATURES CONTINUE ON NEXT PAGE]
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CITY OF IMPERIAL BEACH

Dated: /' Y j//é By:

A
I
<

Gagy Brown
City Manager

APPROVED AS TO FORM
City Attorne

B

KANE, BALLMER & BERKMAN
Speci
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ATTACHMENT NO. 1
SITE MAP
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ATTACHMENT NO., 2
LEGAL DESCRIPTION
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EXHIBIT "A"
Legal Descriplion

For ApNiParce]ID(s): 82825003, 04, 05 & 06 )
PARCEL At APN ©26:250:03

THAT PORTION OF THE NORTHWEST QUARTER ‘OF THE NORTHWEST QUARTER-OF SECTION
26, TOWNSHIP 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO MERIDIAN, IN THE CITY OF
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, AGCORDING TO OFFICIAL
PLAT THEREOF LYING'NORTHERLY OF THE NORTHERLY LINE OF SOUTH CORONADD MANOR;
AGCCORDING TO WAP THEREOF NO, 2450; FILED IN THE OFFICE:OF COUNTY REGORDER OF SAN
DIEGO COUNTY JANUARY 20, 1948 AND. LYING WEST QF THE GENTER LINE OF DELAWARE
BTREET, FORMERLY '1?'[}-1 STREET AS SHOWN ON MAP OF R, MERIDEATH JONES ADDITION TO
SOUTH SAN DIEGO BEING MAR NO. 1145, FILEDIN THE.OFFICE OF COUNTY REGORDER OF SAN
DIEGE COUNTY JULY 29,1008,

EXCEPTING THAT PORTION THEREOF WHICH LIES WESTERLY OF THE LOCATION AND
NORTHERLY PROLONGATION OF THE CENTER LINE OF THE ALLEY |N BLOGK 3 OF SAID R.
MERIDEATH JONES ADDITION, AS SHOWN ON SAID MAP'NO, 1445,

SAID LANDA4S ALSO SHOWN-AS A RORTION OF BLOCK 3 OF MAP NQ. 1148, FILED IN THE OFFICE
OF THE COUNTY RECORDER OF SAN DIEGD COUNTY, JULY 29, 1908 AND VACATED MARCH 22,
1928, BY DECREE IN SUPERIOR COURT ACTION-NO; 38686,

PARCEL B: APN'S §26-250-04 THRU 08

THAT PORTION OF THE NORTHWEST QUARTER OR THE NORTHWEST QUARTER OF SECTION
29, TOWNSHIP 16 SOUTH, RANGE 2 WEST, SAN BERNARDINO MERIDIAN, IN THE CITY OF
IMPERIAL BEACH, GOUNTY OF SAN DIEGO, STATE -OF CALIFORNIA, ACCORDING TO UNITED
STATES GOVERNMENT SURVEY APRROVED FEBRUARY 26, 1670, LYING NORTHERLY OF THE
NORTHERLY LINE OF 'SOUTH CORONADD MANOR AS SHOWN ‘ON MAP THEREOF NO, 2450,
FILED IN THE OFFIGE GF THE COUNTY REGORDER OF SAN-DIEGO COUNTY, JANUARY: 20, 1948,
AND LYING EAST OF THE GENTERLINE OF DELAWARE STREET, FORMERLY 13TH STREET, AND
WEST OF THE GENTER. LINE OF 8TH STREET, FORMERLY 12TH STREET, AND THAT PORTION
LYING WEST OF THE vlyesr LINE OF 9TH STREET, FORMERLY 117H STREET AND EAST OF THE
EAST LINE OF 8TH STREET, EORMERLY 13TH STREET, AS'SAID STREETS ARE SHOWN ON MAP
OF R. MERIDEATH JONES' ADDITION TO SAOUTH SAN DIEGO, BEING MAP"NO. 1148, FILED IN
THE OFFIGE:OF THE COUNTY- RECORDER-OF SAN DIEGO COUNTY, JULY 29, 1908,

EXCEPTING THEREFROM THAT PORTION LYING WITHIN THE NORTH §0.00 FEET OF THE BAST
B50:60 FEET OF GAID NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF SECTION 29
AS DESCRIBED IN THE DEED TO THE STATE-OF CALIFORNIA, REGORPED AUGUST 24, 1943 IN

BOOK 1526, PAGE 405 OF OFFICIAL RECORDS:

ALSO EXCEPTING THEREFROM THAT PORTION DESCRIBED |N DEED TO THE STATE OF
CALIFORNIA RECORDED JUNE 20, 1855 AS FILENO, 79513 IN BOOK 6686, PAGE §13 OF OFFIGIAL
REGORDS, AS FOLLOWS:

CLTA Prelminary ke por Form « Noatgd | - Feidntod: 1147.2006 N TRt 19,0941 @ VAP
‘55CORPORAG.50a/ Updaled: 10.06:2048 : CA-—797T1 1013133




EXHIBIT "A"
Legal Dageription

THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF SECTION
28, TOWNSHIP 18 SQUTH, RANGE 2 WEST, SAN BERNARDINO BASE AND MERIDIAN, IN THE CLTY
OF IMPERIAL-BEAGH, GOUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACGORIING TO UNHED
STATES GOVERNMENT SURVEY APPROVED FEBRUARY 25, 1870, DESCRIBEDASG FOLLOWS:
BEGINNING AT THE INTERSECTION OF THE WEST LINE OF 9TH STREET {BHOWN AS 1ITH
STREET ON MAP 1125'0F R. MERIDEATH JONES' ADDITION TO SOUTH SAN DIEGO) WITH THE
SOUTHERLY LINE OF THE NORTH 50.00 ‘FEET OF SAID NORTHWEST QIUARTER OF THE
NORTHWEST QUARTER OF SAID SEGTION. 29; THENCE ALONG SAID SQUTHERLY LINE
WESTERLY 20,00 FEET; THENCE IN A STRAIGHT LINE SOUTHEASTERLY TO-A POINT ON THE
SAID WESTERLY LINE SOUTHERLY 20.00 FEET FROM SAID POINT OF BEGINNING; THENCE
NORTHERLY 2000 FEET TO THE ROINT OF BEGINNING.

SAID LAND IS ALSD SHOWN AS LOTS 1 TO 10 INCLUSIVE AND 31 TO 39 INGLUSIVE AND A

PORTION OF LOT 40 IN BLOCK 2, LOTS 2 TO 10INCLUSIVE AND LOTS 31 TO 39 INCLUSIVE AND A

PORTION OF LOTS 1 AND 40, IN BLOCK 4 OF R, MERIDEATH JONES" ADDITION TO SOUTH SAN

DIEGO, BEING MAP NO. I ﬁ?\l FILED IN THE OFFICE OF THE COUNTY REGORDER OF SAN DIEGO

gg_}%ﬁ\’é JULY 25, 1908 ‘AND VACATED MARCH -22, 1923 BY DECREE I SUPERIOR COURT
8688 '
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ATTACHMENT NO. 3
METHOD OF FINANCING
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METHOD QF FINANCING

Any terms not otherwise defined herein shall have the meaning ascribed to them in the
Disposition and Development Agreement (as amended from time to time, the “Agreement”) to
which this Method of Financing is attached as Attachment No. 3.

1. Total Acquisition and Development Costs. The Parties estimate that the cost to
Developer to acquire the Site and develop and construct the Improvements is approximately
$11,647,000 (the “Total Acquisition and Development Costs”), which includes $9,247,000 in
Developer costs and approximately $2,400,000 in Public Improvement Costs (including an
estimated $200,000 for the Ninth Street Improvements) to be provided by City.

a. Phase 1 Development Costs. The Parties estimate that the Acquisition and
Development Costs allocable to Phase 1 will be in an amount to be determined prior to the Phase
1 Closing (“Phase 1 Development Costs”).

b. Phase 2 Development Costs. The Patties estimate that the Acquisition and
Development Costs allocable to Phase 2 will be in an amount to be determined prior to the Phase
1 Closing (“Phase 2 Development Costs”).

2, Sources and Uses of Funds. The Parties anticipate that the Total Acquisition and
Development Costs shall be financed with a combination of sale revenue, loans and Developer
Equity. The financing scenario for each of Phase 1 and Phase 2 shall be set forth in a schedule of
Sources and Uses provided by Developer and approved by City prior to the Phase 1 Closing (the
“Sources and Uses”). The schedule of Sources and Uses shall be based on the following
assumptions and requirements, and shall be subject to revision to reflect alternatives as permitted
by the Agreement:

(a) The Approved Parcel “A” Assignee shall pay a purchase price to
Developer for the sale of Parcel “A”. Tn the event Developer enters into a lease for Parcel “A”
instead of a sale, the schedule of Sources and Uses shall be revised accordingly. Developer shall
deposit such sales proceeds with the Construction Lender to be used to pay Acquisition and
Development Costs.

(b)  The Approved Parcel “F” Assignee shall pay a purchase price to
Developer for the sale of Parcel “F”. In the event Developer enters into a lease for Parcel “F”
instead of a sale, the schedule of Sources and Uses shall be revised accordingly. Developer shall
deposit such sales proceeds with the Construction Lender fo be used to pay Acquisition and
Development Costs.

()  The City shall be responsible for providing $2,200,000 for the
planning, permitiing, construction and installation of the Public Improvements (the “Public
Improvement Reimbursement Amount”), of which an amount described in Section 219.c. of the
Agreement as the “Disbursed Funds” has previously been disbursed. City shall also provide an
additional amount estimated to be $200,000, as needed for the Ninth Street Improvements, in
accordance with Section 219 of the Agresment. To the extent Developer defers construction of
any of the Public Improvements to Phase 2, the Sources and Uses shall be revised accordingly.
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(d)  There will be one Construction Loan to be made by a bank or other
lender for all the Phase 1 Improvements inan amount to be determined. In the event the
Approved Parcel “A” Assignee obtains a separate Construction Loan for the construction of the
Parcel “A” Improvements, the Sources and Uses shall be revised accordingly.

(¢)  There will be one Construction Loan to be made by a bank or other
lender for all the Phase 2 Improvements in a principal amount to be determined. In the event the
Approved Parcel “F” Assignee obtains a separate Construction Loan for the construction of the
Parcel “I'” Improvements, the Sources and Uses shall be revised accordingly.

) Equity shall be provided by Developer (“Developer Equity”), in an
amount to be determined. Developer Equity consists of funds provided by Developet, in
addition to the Parcel “A” and/or Parcel “F” sales proceeds, that ate not secured by any deed of
trust.

(g)  Developer shall be responsible for providing all funds which may
be needed to pay for cost overruns and contingencies not otherwise funded by the funding
sources described in this Section 2. Until Completion, Developer shall not withdraw or disburse
any of the Parcel “A” or Parcel “F” sales proceeds except to pay Acquisition and Development
Costs.

3. Project Budget. The Parties anticipate that all Development Costs shall be as set
forth in the Project Budget attached to the Agreement as Attachment No. 6 (the “Project
Budget™), which is hereby incorporated herein by this reference. The Project Budget shall be
subject to change from time-to-time, subject to the prior written approval of material changes by
the City Manager (which approval shall not be unreasonably withheld), upon which approval, the
Project Budget shall be replaced by the approved revised Project Budget.

4. Evidenee of Financing. The sum of the sources of funds described in Section 2
of this Method of Financing shall be sufficient at all times to pay all Development Costs as set
forth in the most recently approved Project Budget. Pursuant to Section 110 of the Agreement,
Developer shall submit to the City Manager for approval, evidence of such financing, including
copies of all documents required by any proposed lender relating to a proposed Construction
Loan, and all documents required for any other funding source. The City Manager shall not
unreasonably withhold approval thereof. On or before the applicable Closing Date, Developer
shall provide written certification to the City that such financing documents are cotrect copies of
the actual documents to be executed by Developer. To the extent that the sum of the sources of
funds described in Section 2 of this Method of Financing is insufficient to pay all corresponding
Development Costs, Developer shall demonstrate to the reasonable satisfaction of the City
Manager the availability of additional Developer Equity sufficient to pay such costs.

5. Developer’s Purchase Price.

a. Developer shall pay to the City the Purchase Price for the Site in the
amount of one dollar ($1.00), plus the Participation Component desetibed below.

b. The Purchase Price has been established in accordance with the
Redevelopment Law as the value of the Site, determined at the use and with the conditions,
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covenants and development costs requited by the Agreement, reflecting the current anticipated
market and the amounts in land price which the development of the Site can now bear.

C. The Purchase Price to be paid for the Site by Developer shall be deposited
into escrow within the time and in the manner required by the Agreement.

6. Participation Component.

a. Pursuant to Section 201.b. of the Agreement, Developer shall also pay to
the City as a portion of the Purchase Price an amount equal to one and one-half percent (1.5%) of
the gross sales price from the first arm’s-length sale of each portion of the Site by Developer (the
“Participation Component”), in any number of transactions over any period of time, if any,
excluding the sale of Parcel “A” if Developer assigns and sells Parcel “A” to the Approved
Parcel “A” Assignee pursuant to an Assignment and Assumption Agreement approved by City,
and excluding the sale of Parcel “F” if, within one year afer completion of the Parcel “F”
Vertical Improvements by Developer, Developer enters into a purchase and sale agreement,
long-term ground lease, option to purchase or like agreement with the Approved Parcel “F”
Assignee, and consummates such transaction (by the conveyance — by deed or ground lease — of
Parcel “F” and, if then constructed, the Parcel “F” Vertical Improvements) prior to that date
which is three years after completion of the Parcel “F” Vertical Improvements, and the Approved
Parcel “F” Assignee assumes certain obligations hereunder relative fo Parcel “F” pursuant to an
Assignment and Assumption Agreement approved by City (an “Exempt Parcel “F” Sale”).
Except for an Exempt Parcel “F” sale as provided in the previous sentence, in the event
Developer constructs vertical improvements on Parcel “F” and subsequently sells Parcel “F”, the
gross sales price from such sale shall be subject to the 1.5% Participation Component.

b. For purposes of calculating the Participation Component, “arm’s length
sale” shall mean a transaction in which Developer and the buyer act independently and have no
relationship to each other, as reasonably determined by the City Managet.

c. For purposes of calculating the Participation Component, “gross sales
price” shall mean all compensation payable to Developer for the sale, directly or indirectly, less
costs of sale payable by Developer.

d. For purposes of calculating the Participation Component, a “sale” of
Parcel “A” ot Parcel “F” shall mean a transfer of substantially all of Developer’s interests in the
applicable parcel, whether by grant deed, long-term ground lease or other form of conveyance,
without regard to the technical form of such conveyance.

e. Developer’s obligation to pay City the Participation Component of the
Purchase Price shall be secured by the City Deed of Trust, which shall be recorded against the
Site at the Close of Escrow.
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ATTACHMENT NO. 4

SCOPE OF DEVELOPMENT

A. General

1. This Scope of Development establishes the responsibilities of the Developer
for development of the Site. Any capitalized term not otherwise defined in this Scope of
Development shall have the meaning asctibed to such term in the Disposition and
Development Agreement (“DDA”) to which this Scope of Development is attached as
Attachment No. 4.

2. Development of the Project shall conform to the provisions, design criteria
and property development standards set forth in this Scope of Development and all
conditions of approval for all development permits and project entitlements and those
required in satisfaction of the California Environmental Quality Act. Such provisions, design
criteria and property development standards may be modified from time to time by the City
to enhance overall Project design. It shall be the Developer's responsibility to conform to the
objectives and provisions of this Scope of Development. Any changes from the provisions,
criteria, standards and approved drawings, including change orders with deviations from the
approved drawings, must be submitted to the City staff for approval. Any substantial
changes to the approved drawings shall require City approval.

3. The development is planned to be on the Site described in the DDA, which is
approximately 4.75 acres located at State Route 75/Palm Avenue, between 7™ Street and 9™
Street, more specifically described in Attachment No. 1 (Site Map) and Attachment No. 2
(Legal Description) attached to the DDA,

4, The Project (assuming both Phase 1 and Phase 2 are completed) shall consist
of new construction of a town center development that combines retail with commercial
space in a pedestrian-friendly environment, consisting of approximately 46,200 square feet of
building area in seven (7) buildings (designated Parcels “A” through “G”), surface parking
consisting of 238 parking stalls, landscaping, hardscaping, lighting and driveways.

5. The Project shall be developed in phases, as described in the DDA.

B. Urban Design Standards, Architectural Standards, Building Material and Off-Site
Improvements

i. The proposed development, including its architectural design concepts,
landscape features and off-site improvements, shall be subject to design review by City staff
in accordance with the terms of the DDA. The following specific conditions will be used as a
basis for evaluating the development through all stages of the design review process.

2. The architecture of the development shall establish a high quality of design
and complement the goals and design principles of the City of Imperial Beach. In addition,
development of the Project shall be guided by the following design objectives and standards:

9™ and Palm Scope v6
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a. Developer shall develop a first class, Project consisting of
commercial/retail, including parking, open space, lighting and
landscaping, that incorporates high quality features, and reflects high level
architectural and development standards in terms of style, form, materials
and execution consistent with other similar projects developed by
Developer such as the Village Walk at Eastlake in Chula Vista.

b. The Project shall be planmed and designed in a manner that relates it to its
surroundings. This shall include providing pedestrian and vehicular
circulation and appropriate iransitions in architectural style and scale,
linking the Project functionally, architecturally and visually with
neighboring developments and uses.

¢. Developer shall design and develop the Project to enhance pedestrian and
street level activity, provide and promote daytime and evening use and
activity in the area, reinforce and enhance activities in the area and
complement other development and uses in the area.

d. Developer shall design the Project incorporating massing, scale and
materials as well as architectural features, signage and
landscaping/hardscaping that are compatible with the surrounding
neighborhoods and uses.

e. The Project shall take advantage of the temperate Southern California
climate through active and passive use of open space and building
configuration,

f. Developer shall design a pedesirian friendly Project including an
attractive, active and secure pedestrian environment on the Site and
adjacent public rights-of-way with consideration given to such factors as
open space and walkway location, configuration and widths, arrangement
of building massing and accessible open arcas, lighting and
landscape/hardscape design and materials.

3. Off-Site Public Improvements. The Public Improvements shall consist of the -
design, permitting, construction and installation of the public improvements described in
Section 219 of the DDA and shall meet all applicable City standards:

C. Site Preparation by Developer. Developer shall take such actions as may be necessary
to prepare and grade the Site for development of the Project, including raising the grade of
the existing property to match the approximate existing grade of the Palm Avenue/State

Route 75 right-of-way.

D. Removal and/or Remedy of Soil and/or Water Contamination. Developer shall
remove and/or otherwise remedy as required by law and implementing rules and regulations,
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and as required by appropriate governmental authorities, any contaminated or hazardous soil
and/or water conditions on the Site. Such work may include without limitation the following:

1. If applicable, remove (and dispose of) and/or treat any contaminated soil and/or water
on the Property necessary to comply with applicable governmental standards and
requirements.

2. If applicable, design and construct all Improvements in a manner which will assure
protection of occupants and all improvements from any contarination, whether in
vapor or other form, and/or from the direct and indirect effects thereof.

E. Land Use: The Project shall consist of first class commercial/retail fown center,
situated in a richly landscaped setting with major open space elements designed for
appropriate active and passive uses. The Project shall be designed in such a manner as to
create a desirable and distinctive commercial/retail environment that is buffered but not
isolated from the other uses, The Project must be compatible with the adjacent uses, and the
design must orient both the uses and architectural features to be sensitive to the immediate
neighboring developments.

E. Density, Height and Massing: The Project shall not exceed the density and height
deemed allowable by the City of Imperial Beach and shall be articulated through the use of
architectural detailing; finish materials, textures and colors; varying setbacks. Building
massing shall be designed to avoid a “box-like” appearance. Careful attention shall be paid
to the exterior elevations to minimize bulk and maximize opportunities to create a pedestrian-
oriented environment., Special attention in the Project design shall be given to those
elevations visible to view corridors along surrounding streets. ‘Wall openings, landscape
berms, and architectural articulations shall be used to minimize the mass of blank walls. The
Project shall be stepped and setback to allow for transition between the tallest elements of the

Project and the lower uses nearby if necessary.

G. Building Design: The Project shall be designed and constructed to first class
standards. Landscape and hardscape designs shall be carefully integrated to provide ease of
access, shading, secure circulation and a pedestrian-friendly design. The street frontage at
Palm Avenue/State Route 75 and 9% Street shall be designed to enhance the pedestrian and
aesthetic experience through such features as the inclusion of landscaping, special street- and
pedestrian-level lighting and special attention to visible paving materials. Building setbacks
shall be designed to accommodate outdoor activities as appropriate, Any recreation open
space elements shall be richly landscaped with appropriately sized and designed, both
common and private, and shall be separate and secure. Shade trees, landscape screens, and
flowering plants shall enhance the overall design and pedesirian orientation of the complex.
Design of the building, including roof profiles and building details and finishes must create a
visual interest and enhance the aesthetic quality of the development. The access points for
the development for vehicles and pedesttians shall be designed to appear pedestrian friendly,
both day and night.

H. Interior and Exterior Building Materials and Finishes: The building shall incorporate
luxury quality materials and details. Maximum use of recycled content matetials, sustainably

produced materials, pre-coated building materials and non-VOC architectural coatings, as
well as durability and minimal maintenance shall be key determinants in selecting all
building materials and systems. Exotic hardwoods and similar non-renewable products shall
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not be used. Exterior roof membrane material shall have a minimum Solar Reflectance Index
(SRI) of 90%.

I Mechanical and Rooftop Structures Design and “Screening:  All mechanical
equipment shall be enclosed within the building, concealed from view or incorporated and
treated as architectural features. Careful design of the building rooftop is required. All
mechanical equipment, rooftop features, roof surfaces and other necessary elements shall be
attractively designed and arranged in a sensitive and orderly manner, All equipment and
non-architectural elements shall be painted to match the roof or background color. Rooftop
screening shall be incorporated info roof designs to block views from the pedestrian level and
from adjacent buildings to the greatest extent feasible. All equipment shall serve exclusively
the needs of tenants located in the Project and shall be removed when no longer required for
service. Telecommunications facilities, intended for general public use, such as cellular
telephone antennae, equipment and any other wireless telecommunication facilities, shall not
be permitted. Billboard structures and “supergraphic” signs shall not be permitted on any
wall, rooftop or portion of the propetty.

J. Illumination; All illumination shall be designed to minimize glare, control valent
light spillover, and provide ambient and safety lighting along the street froniage, publicly
accessible open areas, plazas and parking facilities with particular attention paid to pedestrian
and vehicular entrances. All illumination shall be energy efficient and shall incorporate
“smart system” technology.

K. Pedestrian Circulation: Pedestrian circulation in front of the development shall be
designed to encourage a pedestrian-friendly environment, Attractively desighed walkways,
enhanced paving materials, landscaping, lighting, decorative and informational graphics and
other pedestrian amenities shall reinforce the pedestrian-fiiendly nature of the Project while
integrating it into the existing street pedestrian infrastructure and community.

L. Vehicular Access, Circulation and Parking: The Project shall be designed to provide
safe and efficient vehicular access, circulation and parking for tenants, guests, patrons and
employees. Pedestrian and automobile circulation zones will be clearly delineated to provide
casy access while minimizing conflicts. Parking shall be provided as required by any
applicable rules or guidelines of the City and shall be located off-street. Parking shall be well
lit, using “smart system” technology and encrgy efficient lighting as well as natural light and
ventilation where possible, with extensive internal directional signage and graphics to
provide ease of access, identification of each parked vehicle location, and way-finding to
pedestrian entrances and exits, Any mechanical ventilation shall employ “smart system”
technology and maximize energy efficiency. Approximately 238 parking spaces shall be
provided for the Project.

M.  Driveways, Vehicular Ramps and Drop-off Lanes: Driveway locations shall not
conflict with traffic movements in the streets. All vehicular entries into the Project shall be
given careful design consideration and treated to minimize their visval impact. Driveway
design and location shall be subject to City approval. All vehicular entries and exits from the
site must be designed to minimize impacts between vehicular and pedestrian traffic.
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N. Service and Loading Areas: Service and loading areas shall be provided in
accordance with City requirements. All building services and loading space and activities,
including recycling and refuse collection, shall be located off the any available alleys or

recessed on the property.

0. Signage. A coordinated Signage Plan for all exterior identification, information and
directional signage shall be prepared by the Developer for the Project. The Signage Plan,
which shall include the location, size, color, lighting, materials and design of all signs, shall
be compatible with the high quality of the Project. Signage shall be designed in collaboration
with the Project Architect and shall occupy appropriate fields and constitute an integral
component of building design and surfaces. The Signage Plan shall be subject to approval
concurrently with the building design. Developer shall not allow or permit any billboards,
supergraphics or other similar forms of commercial off-site advertising to be placed on the

Site.

P. Security: The design and operational management of the Project shall be responsive
to the security needs of tenants, patrons, employees and the general public. All such areas
shall be designed, including lighting design, in such a manner as to allow continual visual
surveillance to discourage nuisance activities and conduct. The building and parking shall
incorpotate appropriate security technology for access control. Any exterior security devices
shall be integral to and compatible with the design of the Project. The Project shall
incorporate exterior lighting that reinforces entrances, provides a safe level of illumination
and is compatible with the design of the buildings. Sufficient security lighting shall be
provided in all public areas, including outdoor open spaces, side and rear yards, staircases,
parking areas, trash rooms, laundry rooms along the public sidewalk and behind bushes.

Q. Utilities: All on-site and off-site utilities, including data carrier infrastructure, utility
connections and related equipment shall be underground, concealed within the building or
screened from view with landscaping or an enclosure which is architecturally compatible
with the development. All utility work, including removal and relocation of existing uiilities,
is the Developer’s responsibility.

R. Energy Conservation: The Developer shall to the greatest extent feasible, taking into
account estimated initial costs, operational savings and incentive program benefits, minimize
the energy required to operate the Project over its lifetime and to incorporate “smart
building” technology and alternative energy sources. Such energy efficiency shall be
accomplished through innovative and state-of-the-art concepts in design and construction.
The Developer shall strictly observe and incorporate all energy conservation
recommendations and mandated codes such as California Title 24 and Title 15 of the
Municipal Code of the City of Imperial Beach and shall seek to significantly exceed such
statutory and regulatory tequirements to the greatest extent feasible. The Developer shall
make commercially reasonable and economically feasible efforts to exceed the requirements
of California Title 24 and Title 15 of the Municipal Code of the City of Imperial Beach.
Insulation opportunities, solar shading and solar energy design, building placement and
orientation, energy-efficient building cooling, heating, ventilating and lighting sirategies and
technologies and other energy conservation measures shall be included in the design
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requirements. The Developer shall prepare and submit to the City Manager for approval or
disapproval, in conjunction with the submission of 50% Complete Construction Documents,
an BEnergy Conservation Plan including: 1) documentation of energy conservation measures
incorporated in the Project to meet state requirements; and 2) documentation of additional
measures incorporated to exceed state requirements. The Developer shall submit status
reports, as reasonably requested by City staff, on energy systems design progress including
interim Title 24 reports, and on implementation of the Energy Conservation Plan.

S. Landscaping, Water Conservation and Surface/Storm Water Management:  All
outdoor spaces and common areas, including dedication areas, setback areas, courtyards and
gardens, shall be attractively landscaped with a variety of treatments, furnishings and lighting
suitable for a first-class town center development. Landscaping and irrigation shall be
designed to be aesthetically attractive, high-quality, durable, low maintenance and water
conserving and to maximize site retention of surface and storm water run-off, Any
surface/storm water discharge from the site shall be treated as needed on-site prior to
discharge to avoid downstream pollution. The landscaping and irrigation plans shall
incorporate drought-resistant plant materials along with water-saving drip/buried-tube
irtigation and state-of-the-art water management control systems. Large grass/turf areas and
high water usage plants shall be avoided if possible. Landscaping, lighting and furnishings
shall include, but not be limited to, street trees, on-site trees and other plant materials,
sidewalk, walkway and plaza treatments, street and pedestrian lighting, seating, decorative
and information graphics. Dark colored paving materials shall be avoided, The
Jandscape/hardscape design shall be coordinated with and shall be compatible in design and
consistent in quality with completed and planned public improvement and sireetscape
programs in the area. Landscaping shall be installed and maintained in accordance with the
City-approved Landscape Plan. Landscaping over the building deck shall consist of built-in
planters installed with irrigation and drainage systems. A complete and permanent irrigation
system shall be installed for all landscaped areas. All landscaping shall be maintained by the
oWIers, SUCCessors or assignees, and shall include maintenance of adjacent street trees where

provided by the City.

T. Waste Reduction/Recycling: A Waste Reduction and Recycling Program Plan shall
be prepared by the Developer and implemented for the Project and for the management and
operation of all occupancies. Facilities shall be provided to accommodate the physical
requirements for these identified programs. Implementation shall include education and
outreach programs for all project occupants and employees to reduce the output of solid
waste, including yard waste, through recycling and reduction of waste at the source. The
Waste Reduction and Recycling Program Plan shall be subject to review and approval by the

City.

U. Utban Heat Island Effect; To reduce its cooling load and its impact on micro-climate,
the project shall (a) install trees, vines, overhangs and other shading devises to maximize
shaded areas on the building envelope and parking lot, (b) apply light colored or high-
reflective finishes to roofs, exterior walls and ground pavement for parking lots and
driveways, and (c) plant faster-growing trees and shrubs that consume carbon dioxide
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through photosynthesis quicker than slower growing plants shall be sought for general
landscaping as well as shading purposes.

V. Lighting: All lighting shall be shiclded and directed onto the site and no
floodlighting shall be located so as to be seen directly by the adjacent areas. This condition
shall not preclude the installation of low-level security lighting.

W. Development [dentification Signs

Prior to commencement of construction on the Site, Developer shall prepare and
install, at its cost and expense, one sign on the barricades around the Site which identifies the
development, The sign shall be at least four (4) feet by six (6) feet and be viable to passing
pedestrian and vehicular traffic. The design shall at minimum include:

Tliustration of the development

Developer’s name

____ The phrase: "A project of the City of Imperial Beach "
__ Names of the Mayor and City Council Members

___ Name of the City Manager

____ Completion date

__ The number to call for information

Developer shall obtain a current roster of City Council Members and City Manager before
signs are manufactured.

X Compliance with Americans with Disabilities Act (ADA) and other reguirements
relating to accessibility and reasonable accommodations

Developer shall comply with all applicable requirements of state, local and federal
rules, laws and regulations relating to accessibility and reasonable accommodations for
persons with disabilities, including without limitation, the following, to the extent applicable
to the Project: the Americans with Disabilities Act (42 U.8.C. Sections 12131 ef seq. and
12181 ef seq. and implementing regulations at 28 CFR Parts 35 and 36); the Fair Housing
Act (42 U.S.C. Section 3601 ef seg. and implementing regulations at 24 CFR Part 100); the
Fair Employment and Housing Act (California Government Code Section 12926); Title 24 of
the California Building Code; and Title 15 of the Municipal Code of the City of Imperial
Beach. Developer shall ensure that all consiruction plans for the Project comply with all
applicable requirements of law and that Project construction is carried out in conformity with
approved plans.

Y. Fees and Assessments

Developer shall be responsible for all fees required by the City or other City for the
construction of the proposed project.

Z. Applicable City Codes and Ordinances
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Notwithstanding the approval of the project plans by City pursuant to the Disposition
and Development Agreement, the Project must meet all requirements of the California
Building Code, California Fire Code, Chapters 15.06 and 15.20 of the Municipal Code of the
City of Imperial Beach, and all applicable City Codes and Ordinances, as more particularly
provided in Section 215.c. of the Disposition and Development Agreement.
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ATTACHMENT NO. 5
TO DISPOSITION AND DEVELOPMENT AGREEMENT

SCHEDULE OF PERFORMANCE

Action to be Taken Time of Performance

Actions relating to Design Requirements

1. Submission — Basic Concurrently with execution and
Concept/Schematic Design delivery to the City of the DDA by
Drawings. Developer shall submit Developer.

Basic Concept Drawings for the

Project.
2. Approval — Basic Concurrently with approval of the
Concept/Schematic Design DDA by the City Council.

Drawings. City shall review and
approve or disapprove the Basic
Concept/Schematic Design

Drawings.

3. Submission — Design Development | Phase 1: Not later than 180 days after
Drawings, Landscape Plan and approval of the DDA by the City
Grading Plans. Developer (or Council.

Assignee, if applicable) shall submit

Design Development Drawings, Phase 2: Not later than 180 days prior
landscape and grading plans for the | to Phase 2 Closing Date.

applicable Phase.

4. Approval — Design Development Not later than fifteen (15) days after
Drawings, Landscape Plan and receipt of complete submittal; fifteen
Grading Plans. City shall review and | (15) days for resubmittals and
approve or disapprove Design revisions.

Development Drawings, landscape
and grading plans.
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Action to be Taken

Time of Performance

Submission — Final Construction
Drawings. Developer (or Assignee,
if applicable) shall submit Final
Construction Drawings for the
applicable Phase.

Not later than 180 days after approval
of Design Development Drawings.

Approval — Final Construction
Drawings. City shall review and

approve or disapprove the Final
Construction Drawings.

Not later than thirty (30) days after
receipt of complete submittal; fifteen
(15) days for resubmittals and
revisions.

Approvals and Permits. Developer
(and Assignee, if applicable) shall
obtain and submit to City evidence
of all permits and approvals
necessary for the construction of the
Improvements in the applicable
Phase.

Not later than ten (10) days after the
Closing, which may be extended to up
to thirty (30) days after the Closing of
the applicable Phase of the Project,
subject to paragraph L. of Section 208.

Actions relating to Conditions Precedent

Submission — Evidence of
Financing, Developer shall submit
the Evidence of Financing for the
applicable Phase as required by
DDA Section 110.

Phase 1: Not later than ten (10}
Business Days prior to the scheduled
Phase 1 Closing Date.

Phase 2: Not later than ten (10)
Business Days prior to the scheduled
Phase 2 Closing Date.

Review of Evidence of Financing.
City Manager or designee shall
approve or disapprove evidence of
financing. DDA Section 110.

Not later than ten (10) Business Days
after complete submittal; five (5)
Business Days for resubmiftals and
revisions.

10.

CC&R’s. Developer shall submit
CC&Rs to the City for review
pursuant to DDA Section 407,

Not later than thirty (30) days prior to
the scheduled Close of Escrow.

11.

Review of CC&Rs. City Managet
shall approve or disapprove of
CC&Rs.

Not later than thirty (30) days after
complete submittal; fifteen (15) days
for resubmittals and revisions.
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Action to be Taken

Time of Performance

12.

Submission — Evidence of
Satisfaction of Conditions Precedent
to Close of Escrow and Phase 1
Closing. Developer shall submit
documentation that all Conditions
Precedent to the Close of Escrow
and Phase 1 Closing set forth in
DDA Section 208 have bgen
satisfied.

Unless specifically provided otherwise
in the DDA or this Schedule of
Performance, not later than thirty (30)
days prior to the Phase 1 Closing
Date.

13.

Review of Evidence of Conditions
Precedent for Close of Escrow and
Phase 1 Closing. City Manager or
designee shall approve or disapprove
the evidence of satisfaction of all
Phase 1 Conditions Precedent.

Not later than thirty (30) days after
complete submittal.

14,

Submission — Evidence of
Satisfaction of Conditions Precedent
to Phase 2 Closing. Developer shall
submit documentation that all
Conditions Precedent to the Phase 2
Closing set forth in DDA Section
220 have been satisfied.

Unless specifically provided otherwise
in the DDA or this Schedule of
Performance, not later than thirty (30)
days prior to the Phase 2 Closing
Date,

15.

Review of Evidence of Conditions
Precedent for Satisfaciion of
Conditions Precedent to Phase 2
Closing. City Manager or designee
shall approve or disapprove the
evidence of satisfaction of all
Conditions Precedent to the Phase 2
Closing,

Not later than thirty (30) days after
complete subrmittal,

Actions relating to Closings

16.

Open Escrow. City and Developer to
open Escrow for the conveyance of
the Site.

Not later than thirty (30) days prior o
the scheduled Close of Escrow.
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Action to be Taken

Time of Performance

17. Phase 1 Closing Date. The Close of
Escrow and the Phase 1 Closing
shall occur.

Upon satisfaction of all Conditions
Precedent to the Close of Escrow and
the Phase 1 Closing, but in no event
later than nineteen (19) months after
the Effective Date of the DDA, subject
to extension by the City Manager
pursuant to DDA Section 308.a.

18. Phase 2 Closing Date. The Phase 2
Closing shall occur.

Upon satisfaction of all Conditions
Precedent to the Phase 2 Closing, but
in no event later than forty-two (42)
months after the Effective Date of the
DDA,

Actions relating to Construction

19. Commencement of Construction of
Phase 1 Public Improvements.
Developer shall commence
construction of the Public
Improvements.

Not later than thirty (30) days after
Close of Escrow.

20, Completion of Construction of

Phase 1 Public Improvements.
Developer shall complete the
consfruction of all Public
Improvements, except those deferred
to Phase 2 pursuant to DDA Section
219.c.4.

Not later than the scheduled Phase 1
Completion Date,

21. Commencement of Construction of
Phase 1 Improvements. Developer:
(and Assignee, if applicable) shall
commence construction of the Phase
1 Improvements and thereafter
prosecute such construction to
completion,

Not later than thirty (30) days after the
Close of Escrow and the Phase 1
Closing.
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Action to be Taken

Time of Performance

22.

Completion of Construction of

Phase 1 Improvements (“Phase 1

Completion Date™). Developer (and
Assignee, if applicable) shall

complete construction of the Phase 1
Improvements.

Not later than twenty-four (24) months
after the Close of Escrow.

23.

Commencement of Construction of
Phase 2 Improvements. Developer
(and Assignee, if applicable) shall
commence construction of the Phase
2 Improvements as required by the
DDA and thereafter prosecute such
construction to completion.

Not later than thirty (30) days after the
Phase 2 Closing, but not later than
forty-three (43) months after the
Effective Date.

24.

Completion of Construction of
Phase 2 Improvements (“Phase 2
Completion Date”). Developer (and
assignee, if applicable) shall
complete construction of the Phase 2
Improvements as required by the
DDA.

Not later than eighteen (18) months
after the Phase 2 Closing (i.¢., 60
months after Effective Date).
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ATTACHMENT NO. 6
PROJECT BUDGET
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TABLE3

ESTIMATED DEVELOPMENT COSTS
9TH AND PALM
CITY OF IMPERIAL BEACH

Development Costs
|. Direct Costs (1)

Off-Site Improvements (2)
On-Site Improvements
Parking
Shell Construction
Tenant Improvements
Amenitles/FF&E
Contingency

Total Diract Costs

i, tndirect Costs

Architeciure & Engineering

Permits & Fees (2

Lagal & Accounting

Taxes & Insurance

Developer Fee

Marketing/Lease-Up

Contingency
Total Indirect Costs

11l. Financing Costs

Loan Fees
Interest during Consig
Total Financing Costs %

1V, Total Development Costs

{1} Includes the payment of prevalling wages.
{2) Par Daveloper. Not verified by KA, o City.

Prepared by: Keyser Marston Associates, inc.

Jotals

$1,350,000
$2,200,000
$0
$2,795,000
$211,000
$100,000

$360,000
$7,015,000

$560,00f

$112,000

$308,000
$421,000

$9,247,000

Comments

§7 Per SF Land
$11 Per SF Land
Included [n On-Sites
$89 Per SF GBA - Excluding Market
$14 Per SF GBA - Shops
Allowance
6.4% of Direcls

1. 9% of Directs

%, 6.0% of Directs

P 88 Per SF GBA- Tolal
5.0% of Indirects
26,8% of Directs

1.68% of Directs
4.4% of Direcls
6.0% of Directs

$200 Per SFGBA - Total
$294 Per SF GBA - Excluding Market

Filename: liimperial Beach/gth and Palm/Sudberry - - 2011_REVISED 7-12-11;11/28/2011;wcl
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S T

Canimn e e e

Preliminary Repoit PRELIMINARY :REPORT FORM

lssugzd By: ) Preﬂminfary Report Number:

'CHICAGO TITLE 73711013733
f COMPANY - |

In response lo the application for a palicy of tille Insurancs referenced herein, Chicago Title Company hereby reporis that
it is prapated to issue, or cause 1o be Issued, as of the date hereof, a policy or policies of tille insufance descrihing the land
and the estate of interest therein hereinafter set forth, insuring against loss which may bs sustalried by reason of any
defect, flen or encumbrance not shown or refetred to as an exception hersin or not excluded from coverage pursuant (o
the printed Schedules, Condilionis and Stipulations or Conditions of said policy forms. '

The printed Exceptions and Exoilislons {rom the coverage and Limitalions on Covered Risks of gaid policy or poficles are
sel forth In Altachrient One. The.policy to be Issuéd may conlain an arbiteation clause. When the Arount of Insurance is
less than that setforthiin the érbl(‘[atidn;é,lause. all arbitable mattars shall be arbllratéd atthe oplion of either the Gompany
or the liisured a@s the excluslve ramedy of (he parties. Limitations on Covered Risks applicatle to the CLTA -and ALTA
Homeowner's Policles of Title Instance which ‘éslablish a Dedutlible Amount and 2 MaXimuiri Hollar it of Liability for
ceflain coverages are-also set forth In Altachment One. Coples of the pollay forms sholid be fead. Thay are available

Trom the office which i§sued this report.
This repoit {and any supplefnents of amehdments hefelo) is issued solely for the purpost of‘fa.c!l’i,laljng 1he issijanoe of a
policy of tile insuraiice-and ¢ liabilily is assumed hereby. Ifitis desired that liablity be dssumed pirlor lo the issvance of a
polioy of title insurance, a Binder or Commilinent should be requested.

~ i
The policy(ies) :of tile ‘instrancé to be issued hereunder will be policy(les) of Chicago Tile' Insurancé: Company, a
Nebraska corporation. :

Please read the exceplions showp or referred to herein and the exceptions ang exclusions sl foih Iin Altachhient One of
this report.-carefully. The.exceplions and exclusions are meant to provide you with notice of malters which are pot covered
under the terms of fiwe {ille instrance polley and should be carefully considered.

It Is important to hote that ihis preliminary report Is-iot a wiritten representatlon as to the condilioh of tillé and may
riot fist all liens, defects-and encumbrances affecting tille to the land.

Chigago Tft!"e-lnéﬂranhe«conapa;ny By: Signature on File

Dated: Novarber 1, 2011 i

; President
Countersigned By: Altest:
Signature on File Signature on
: File
Authorized Officer or-Agent | Secretary

CLYA Proliminary Répod Form ~hogisied i ) Adopted: 11.17.2005 - Pinted: 11.09.11 @ 12:36P1A
SSCORPDORIZ.0ob/ Updated: 03:§2,2010 & CA=-73711013733
i



CHICAGO TITLE COMPANY PRELIMINARY REPORT NO.: 73711013733

ORDER NO, 73741013733

A SUiNG OFFIGE: . -, .- {7 FORSETTLEMENT INQUIRIES, GONTACT: |
Title Officer; Patty. Meredith '
Chicago Tille Company
2365 Northside Drive, Suite 600
8an Diego, CA 92108
Phone: (619)521-3449 Fax: (619)5268-1671
ain Phone: (619)521-3502
Enalt:_pally.merediih@cil.com

PROPERTY ADDRESS(ES): Palm Avenue, Imperial Beach, CA
EFFECTIVE DATE: November 1, 2011 at 07:30AM
THE FORM 'O'F'PO'LICY OR POLICIES OF TITLE INSURANGCE CONTEMPLATED BY THIS REPORTIS:

CLTA Blandard-Goverage Pojlcy 1980
ALTA Loan Policy 2006 :

1. THE ESTATE OR INTEREST IN THE LAND HEREINAFTER DESCRIBED OR REFERRED TO COVERED BY THIS
REPORT IS

Fes

2, TITLE TO SAID ESTATE ORf INTEREST AT THE DATE HEREOF IS VESTED IN:
“TheClty of Imperial Bear;?h

3. THELAND REFERRED TO IN THIS REPORT IS DESCRIBED AS FOLLOWS:
SEEEXHIBIT ',".ATT'A(;HED HERETO AND MADE A PART HEREOF

Printed: 11.069.11 @ 12:30PM

CLTA Prelinlinary Report Fomy < Modified ' Adopled: 11,17.2008
CA--73711013733

SSCORPDOB3B Ao/ Updaled: 10052011



EXHIBIT "A"
Legal Description

For APNIParcs! ID{s): 628-250-03, 04, 05 & 06
PARCEL A; APN 526-260-03

THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF -SECTION
20, TOWNSHIP 16 SOUTH, RANGE 2 WEST, SAN BERNARDINO MERIDIAN, IN THE CITY OF
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO OFFICIAL
PLAT THEREOF LYING-NORTHERLY OF THE NORTHERLY LINE OF SOUTH CORONADO MANOR,
ACCORDING TO MAP THEREQF NO, 2450, FILED IN THE OFFICE OF COUNTY REGORDER OF SAN
DIEGO GOUNTY JANUARY 20, 1948 AND LYING WEST OF THE CENTER LINE OF DELAWARE
STREET, FORMERLY 13TH STREET AS SHOWN ON MAP OF R. MERIDEATH JONES ADDITION TO
SOUTH SAN DIEGO BEING MAP NO. 1145, FILED IN THE OFFIGE OF COUNTY RECORDER OF SAN
DIEGO GOUNTY JULY 29, 1908. )

-EXGEPTING THAT PORTION THEREOF WHIGH. LIES WESTERLY OF THE LOCATION AND
NORTHERLY PROLONGATION OF THE CENTER LINE OF THE ALLEY 1§ BLOCK 8 OF SAID R.
MERIDEATH JONES ADDITION, AS SHOWN ON SAID MAP NO. 1145,

SAIDLAND 1S ALSO SHOWN AS A PORTION OF BLOCK 3 OF MAP NO. 1145, FILED IN THE OFFICE
OF THE COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 29, 1908 AND. VACATED MARCH 22,
1923, BY-DECREE IN SUPERIOR GOURT ACTION NO. -36686.

PARGE, 8: APN'S 626-250-04 THRU 06
THAT PORTION OF THE NORTHWEST QUARTER OR.THE NORTHWEST QUARTER OF SECTION

26, TOWNSHIP- 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO MERIDIAN, IN THE CITY OF
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, AGCORDING TO UNITED

STATES GOVERNMENT SURVEY APPROVED FEBRUARY 26, 1870, LYING. NORTHERLY OF THE

NORTHERLY LINE OF :SOUTH CORONADO MANOR AS SHOWN ON MAP THEREOF NO. 2460,

FILED.IN THE OFFICE OF THE GOUNTY REGORDER QF SAN BIEGO GOUNTY, JANUARY 20, 1948,
AND LYING EAST-OF THE CENTER LINE OF DELAWARE STREET, FORMERLY 13TH STREET, AND
WEST OF THE CENTER LINE OF 8TH STREET, FORMERLY 12TH STREET, AND THAT PORTION
LYING WEST OF THE WEST LINE OF 9TH STREET, FORMERLY 11TH STREET AND EAST OF THE
EAST LINE OF 8TH STREET, FORMERLY 12TH STREET, AS-SAID STREETS ARE SHOWN ON MAP
OF R: MERIDEATH JONES' ADDITION TO SAQUTH SAN DIEGO, BEING MAP NO. 1145, FILED IN

THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COURNTY, JULY 29, 1908

EXCEPTING THEREFROM THAT PORTION LYING WITHIN THE NORTH 60.00 FEET OF THE EAST
550,60 FEET OF SAID NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF SECTION 29
'AS DESGRIBED IN THE DEED TO THE STATE OF OALIFORNIA, RECORDED AUGUST 24, 1043 IN
BOOK 1526, PAGE 405 OF OFFICIAL RECORDS.

ALSO EXCEPTING THEREFROM THAT PORTION DESGRIBED IN DEED TO THE STATE OF

CALIEORNIA RECORDED JUNE 20, 1955-AS FILE NO. 79513 IN BOOK 5665, FAGE 513 OF OFFICIAL
REGORDS, AS FOLLOWS:

CUTAPieiminary Repost Eorm - Medined Adoplcd; T11.17:2008 T Ridied: 13,00.41 @ 1236078
S3CORNDOB3G.dou ] Updated: 10.06.2011 CA--737 1013733



EXHIBIT "A"
Legal Description

THAT PORTION OF THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF SECTION
29, TOWNSHIP 18 SOUTH, RANGE 2 WEST, SAN BERNARDINO BASE AND MERIDIAN, IN THE CITY
OF IMPERIAL BEACH, GOUNTY OF SAN DIEGO, STATE OF GALIFORNIA, ACCORDING TO UNITED- </
STATES GOVERNMENT SURVEY APPROVED FEBRUARY 25, 1870, DESCRIBEDAS FOLLOWS:
BEGINNING AT THE INTERSECTION OF THE WEST LINE OF 9TH STREET (SHOWN AS 11TH
STREET ON MAP 1145'0F R. MERIDEATH JONES' ADDITION TO SOUTH SAN DIEGO) WITH THE
SOUTHERLY LINE OF. THE NORTH 50,00 FEET OF SAID NORTHWEST QUARTER OF THE
NORTHWEST QUARTER OF SAID SEGTION. 29; THENGE ALONG SAID SOUTHERLY LINE
WESTERLY 20.00 FEET; THENGE IN A STRAIGHT LINE SOUTHEASTERLY TO-A POINT ON THE
SAID WESTERLY LINE SOUTHERLY 20.00 FEET FROM SAID POINT OF BEGINNING; THENCE
NORTHERLY 20.00 FEET TO THE POINT OF BEGINNING,

SAID LAND 15 ALSO SHOWN AS LOTS 1 TO 10 INCLUSIVE ANP 31 TO 39 INCLUSIVE AND A
PORTION OF LOT 40 iN BLOCK 2, LOTS 2 TO 10 INGLUSIVE AND LOTS 31 70 39 INCLUSIVE AND A
PORTION OF LOTS 1 AND 40, IN BLOCK 1 OF R, MERIDEATH JONES' ADDITION TO SQUTH SAN--
DIEGO, BEING MAP NO, 1145, FILED IN THE OFFIGE OF THE COUNTY RECORDER OF SAN DIEGO
COUNTY, JULY 29, 1908 AND VACGATED MARCH 22, 1923 BY DECREE IN' SUPERIOR GOURT
ACTION 38686

CETAiaiminary Ropod Form- MogTed Adopied: 1137.2006 Tamed: 11,00.11 @ 159697
SECORPDUBIGJos / Updaled:; 10.66.2011 Chon 13711013733
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CHICAGO TITLE COMPANY . _ PRELIMINARY REPORT NO.: 73711013733

At lhta date heraof, sxceptions fo coverage in addilion {0 the printed exceptions and exclusions i said policy form would be
as follows: ) :

FOLLOWING MATTERS AFFECT PARCEL A

1. The llen of supplemenial'iaxes, if any, assessed pursuant to'the provisions of Chapler 3.6 {Coriymencing with
Sectivi 76) of the Revenue and Taxalion Code of the State of California. S

2. Rights of the public to any portion of the Land lying within the area commonly known as

any roads, slreels or highways

i
3. Easement(s) for the purpbse(s) shown below.and righs licldental therslo, as granted in 8 document:
Grantedtts  ~ "F.D, Vi]amer
Purpose: water pipe line

Recording Date:  October 7, 1925
Recordlhg No.:  Book 1109, page 212 of Deads

Affects: + the exact location and_ exient of sald easdment is not .disqzo;,e_cl of record.

4. Easement(s) for the purpose(s} shown below and righls Incidgntal thereto, as granted in & document:
Granted lo; imperial Beach Sanitation District
Purpose: . sewers

Recording Date: May 11, 1951
Recording No.:  Book 4005, page 3563 Official Records

Affects: the route thereof affects a pottien-of &ald tand and is nidre fully described in sald document,
. Easernent(s) fot the purpbse(s) shown betow and rights incldental thereto, as grantedin 2 document;

Granted to: County of San-Diego

Purpose: public foad

Recording Dale: Augusi 91987
Recording No..  Book 4198, page:174 Officlal Reoords
Affécts; the Solith 20 feet of said land

. Sald inshument addiliona:liy contains the privilege and right to extend strugtures and excavalion and embankment
slopes bayond the.limits Where required for the construction and maintenance thereof,

8. Govenants, conditions and resiriclions but amilling any covenants-or restelctions, if any, including but not imited to
those based upon race, color, religion, sex, sexua orientation, familial status, marital statis, disabliity, handicap,
nationa) oigin, ancestry; or saurce of income, as sek forlly In applicable state or federal la\\!s_. except to the extent
that said covenant or resfriction is petrilitet by appligable law, as sel forthvin the document

Recording Date:  May 5, 1952 _ ‘ _
Recording No.. Book 4457, page 294 Document No. 54854 Officlal Records

7. Easernenl(s) for the purpdse(s) shovm below and rights incidental thereto, as granted in a document:
Granted to: San Diego Gas & Electifc Company’
Purpose: public ytilities and incldental purposes

Recording Date:  July 25, 1984
Recording No.:  File No. 84-281666 Official Records
Affetts: the exact location and extent of sald edsement is not disclosed of recard.

CLTA PreEminary Repori Form - Hadiied : = Adopled: 11,17,2006 Printed: 11.08.51 €5 12:36PM
SSCORPROES.dos / Updalod: 09.10,2010 CA-~T3711013733



CHICAGO TITLE COMPANY PRELIMINARY REPORT NO.: 73711013733

8. A Notlce of Assessment ror Assessment Disfrict No. 67-m recorded June 23, 1992 as Fils No. 1982-0389944
Official Revords,

9. A Notlce of Assessment _for Assessiment District No. 68 {alleys) recorded July 8, 1994 as File No. 1984-0428705
Oﬂ“ cial Records. .

10.' ““The Land described herain is included within a project area of the Redevelopment Agency shown below, and that
proceedings for the redevek)pmenl of sald projest have been Instituled under the Redevelopment Law {such
redevelopment to procesd only after the adoption of ihe Redevelopment Plan) as disclased by & document.

Redevelopment Agsnicy:  Gity of Imperial Beach

Recording Date: February 8, 1096
Recording Na.: _ Fllz No, 1996 0065030 afid February 27, 1996 as File No. 1898-0094070 both Official
Regords .

11. A Resolullon of {he Clly- Gouncll of the City of Imperlal Begoh, confirming lhe diagrar and assessment and
providing for the levy of the annual dssessment in a-special malntenance district recorded August 28, 2000 as File
No, 2000-0459549 Ofﬁcial Records.

12, The Land described hereln is included within a projedt area of the Redevelopment Agency shown below, and that
praceadings for the redevelopmant 6f saldl projest have Been instituted under the Redevelopment Law {such
redevelopment to proceed only after the-adoption of lhe Redevelopment Plan) as disclosed by a tocument.

Redevelopment Agency: City of Imperial Beach {Palm Avenpue Commercial redevelopment Project Area)
Recording Date: . July. 27, 2007
Recording No.: - File:No. 2007-0602890 Officlal Records

13. A deed of trust which purboﬁs to secure-performance of an agreament referred lo therein, and any olher
obligalions secured thereby

Dated: not-shown

Trustor/Grantor.  Redevelopment Agency of the Cily of Imperial Beach
Truslee: Fitst:Ametican Tille Company

Bensficiany: City of Imperial Beach

Recording Date:  March 10, 2011 .
Recording No.: FileNo. 2011:0131285 Olfical Records

Affects: The hereln desciibed Land and otner land.

i4. Covenants, conditions and restrictions but omilling any covenants or restrictions, if any, including but not limited to
those based upon race, color, rellgion, sex, sexual origntation;. familia) status, marital stalys, disabllity, handicap,
national origin, ancastry, br sburce of ncoms,-as set.frikin applicable stale or federal laws, except'lo the extent
that sald covenant or restrlc!lcn fs perrited By applicable law, as setforih In the document

Recording Date: March 10, 2011
Recording No.: Fila No 2011-0131286 Officlal Records

18. Matters contained fvthat pertam dacument
Entitled: Memorandum of Oplion Agrgement
Exgcuted by: RedevglopmentA_gency of the City of imperial Beach and the Glly of Imperial Beach
Recording Date:  March 0, 2071
Recording MNo.:  Filé ch. 20111-0131442 Offictal Records

Reference Is hereby made to sald dooument for full particulars.

CLTA Preliminary Report Form - tiodifigd i ’ Adopled: #1.17.2005 Printed: 11.09.11 @ 12:36PM
SSCORPDRDASS.doc/ Updated: 0312240 Ch-73711013732



CHICAGO TITLE COMPANY | PRELIMINARY REPORT NO.: 73711013733

Approvatl of the Polléy or bbmmitment by the Reglonal Counsel s requirad prior to recordation of the instruments

16.
raguired to complete this 3ransact[on. and issuance of the Tille Insurance Policy. The right is raserved to make
additional excaptions and/or requirements upon thelr review,
17. Any rights, interests, or claims of parties in possession of the Land not shown by the public records.
18.  Anyiights, Interests or cldims, which are not shown by the public records but which could be ascertained by an
inspection of the Land or which may be asserted by persons in possassion thereof.
FOLOWING MATTERS AFFECT PARGEL B:
19. The llen of sipplenental i'axes, if'any, assessed pursuant to the provislons of Ghapter 3.6 {Commencing with
Section 75) of thi Re,ue’m;!e and Taxation Code of the State of California,
20.  Righis of the public to an§ portion of the Land lying within the area commonly known as
any roads, streets or highways . '
21, Easement(s) for the purpbse(s) shown bilaw and rights Incldental thereto, as granted in a documant:
Granted to: F. D. Warngr
Puorpose! waler pips line
Recorded: OQalober 7, 1925
Regording No.:  Book 1109, page 212 of Deeds.
Affects: the @xatt logation and extent of sald easement Is not disclosed of record.
22, Easement(s) for the purpose(s) shown below and rights incidental therelo, as granted in a docymient:
Grantad to: Da’vies: Motors, Inc.
Purpose; road
Recording Date:  January 17, 1949
Recording No.:  Book'3081; page 188 Official Records ‘
Affacts: fhié route thereof affects a portion of sald land and Is more {Lﬂiy.describ?d in said doctiment.
23. Easemenl(s} for the puipbse(s) shown beldw and rights incidental heselo, as ranted in-4 dootment:
Grarited to: Imperial Beach Sanilation Dislriot
Puipose: savers
Recording Date:  May 11, 1951
Rocording No:  Book-40986, page 353 Officlal Records o
Affects: the route thetéof affects a portion of sald land-and is more fully describad In sald document.
24, Easement(s) fot the pu;;:@;s:a(a} shown below and righis incidental therelo, as granted In a document:
Granted to: County of San Dlego
Purpose: public road
Recording Date:  August S, 1951 )
Recoiding No.:  Book 4198, pags 174, Official Records
Affacls: the roule thereof affects a portion of said land and is more fully describad in said document.
Bald nskiument additionally contalns thie privilege and right to extend struclures and excavation and embankment
slopés beyond thie limits Where required for the construclion and maintenance thereof,
GLTA Prelininony. Report Forn)- hodified B i Adepled: 11147.2008 ’ Panted; 11.00.11 @ 12:30004
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25.

26,

27.

28.

28,

30.

Govenanls, conitions and restrictions but omitting any covenants or restrictions, if any, including but not limited fo
those basad upon race, color, religlon, sex, sexual orientation, familial status, marital stalds, disability, handicap,
natlonal origin, aneeslfy, or source of income, as sel forlh in applicable state or federal laws, except to the extent
that said covenant or resmctlon }s parmitted by applicable law, as set forth in the document

Recording Date:  May ¢ 5 1662
Recordirig No.: Book 4467, page 417 Officlal Records

Easement{s) for the purp;:se(s) shown below and righits incldental thereto, as granied in a document:

Purpose; ingress and egress for road

Recording Date:  July 30, 1953

Recording No.:  Book 4938 page 199 Official Records

Affacis: . theroute fhereof affects a portion of sali land and is more fully described in sald document.

Ea‘seipenl(s_}"fol" the purp@s‘e_(__s) shown below and rights incidental thereto, as granted In a dooument:

Granted lo: San Diego.Gas & Eleclic Company

Purpose: puiblic aliliies. and Incidental purposes

Recording Date:  June 3, 1980

Recording No.:  File No B0-178475 Olficlal Records

Affects: the exacl locatisn.and extent of safd easement is'not disclosed of record,

Matters contalngd It that certaln document

Entitled; Undargroutid Agreement

Execlled by: Clty of Imperial and Sam Dimenstein
Recording Date: November 18, 1981

Régording No.:  File No, 81-364713 Official Records
‘Reference:is hergby made to said document for fuli parliculars.

The Land describad Hisreln Is Included witiin a pioject area of the Redevelopment Ageitcy shown below, and that,

protdedings-for the redevelopmient of sald profect have bisbn instituted under the Redeveloptient-Law (sich

retfevelopment to pr‘ocee,c_i'bh'iy after the adoption of the Redevelopment Plan)} as disclosed by & document.

Redavelopmiernit Agency: i Redevelopment Agency of the Gily of Imparial Beach (Palm Avenus/Commercial
Redevelopment Pioject) | .

Recarding Date:  Febroary.8, 1996

Recording No,: : File No. 1996 0065030 -and July 27, 2007 as File No, 2007-0502890 and Febraary 27,

1986 as File No, 1098- 00940?0 all Officlal Records
Matlers contdined in ihat'certam document

Entitled Notice of Intent to Lien

Recording Date:  September 19, 1997

Recording No.:  File No. i997-0461749 Officlal Records

Referénce is hereby madg to s&ld document for full particulars.

CLTA Pretiminary Repott Porm - WodHed Adopled: 11472006 Piialed: 11.08.11 @ 12:36PM
SSCORPDOBES.dosf Updated: 03.12.2040 GA-—-73741013733
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1.

32,

33.

34,

35,

36,
37

A dead of trust which pur}:)'o‘rts to secure performance of an agreement referred o thereinand any. other
-obligations secired thereby

Dated: not shown

Truslor/Granfor:  Redavelopment Agency of the Cily of Imperial Beach
Truslee: First American Tille Company -

Beneficiary; Clty of Imperial

Recording Date:  March 10, 2011

Regdrding No.; File No. 2011-0131285 Offictal Records

Affecls: The hereln described Land and other land.
Covenants, cohditions an@i reslrictions but omitling any covenants or reslrictions, if any, including but not timiled to
those based upon race, color, refigion, sex, sexual ordentation, familial status, marital status, disabllity, handicap,

rational origin, anceslry, or source of Income, as set forth in applicable slate or faderat lavs, except to the extent
that-said covenant or restriction is permitted by applicable law, as set forth In thie document

Redording Date;  March 10, 2011 :
Recording No.. File-No. 2011-0131286 Official Records

Matters contained in that ertain document

Enfilet: Memorandum of Option Agreement _

Executed by: Redavélopraent Agenoy of the City of Imperial Beach and the Cily of Imperial Beach
Regording Date:  March 10, 2011

Recording Mo File No, 2071-9131442 Officlal Records

Reference i hereby madé to satd dogument for full particulars.

A-periding court-action as'disclosed by a recorded notice:

Plalntiff: Gily of jmpetial Beach

Defendant: Davies:Motors, Incorporated

Caunty: San Rigyo

Gourt: Superior

Case No.t 37-2014:00079079

Nalure of Action: real property claim

Retording Date:  Oclober 19, 2091

Regording:No.:  File No, 2011-0550218 Official Records

Approval of the Policy or Commitrrient by the Reglonal Counsel s required prior 1o recoiddtion of the instruments
réqilired o complete l_his;iransacﬂon. and issuance of the Title Insurahce Policy. Therightis reseived-io riake

addilionat excaplions and/or requirements upon thelr review.

Any rights, infetests, or claims of parlies in possession of the Land not shown by the public records.

Any fights; interests or clalms, which are not.shown by the public records but which ¢ould be ascerlalned by an
Ingpection of Ihe Land or which may be asserted by pérsons in possession thareof. :

Printed: 11,6911 @ 12:30PM
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CHICAGO TITLE COMPANY : , PRELIMINARY REPORT NO.: 73711013733

5o

NOTES
Note: The current dwner,does NOT qualify for the $20.00 discount pursuant.io the coordinated slipulated

judginents entered in aclions filed by both the Altorney General and private class action plaintiffs, for the herein
described Land, - ’

If a county recarder, title Insurance company, escrow company, real eslale broker, real estate agent or associatlon
provides acapy of a declfralion, governing document or deed to any person, Galifornia law redtiires that the
document provided shall include a statement regarding any unlawiul restiictions. Sald stalement isfo bein at
leaist 14:polnt bold face type and may be stamped on the first page of any docuiment providéd orincluded as a
cover page altached to the requestad document. Should a parly to this transgttlon request a copy of ahy

document reported hereln that fits this category, the stalement js to bé Included i the martier desoribed.

If this company Is requested lo disburse funds In connection with thils transaction, Cltapler 598, Statutes of 1089
mandales hold periods for checks depoesiled to esciow or sub-escrow accounls. ‘The-mandatoery hold peifod for
cashier's checks, certifled checks and tefler's checks Is one business day after the daydeposited. Other chécks
require a hold period of frém two fo five business days after the day deposited.. I e évent ihal the pariles to the
contemplated lransaction; wish to record prior to the time that the funds are available for dishtrsement (and
subject o Company approval), the Gompany will require the prior wiltten consent of the parties. Upan request, a
form acéeplable to the company authorizing sald early recording may be provided to Escrow for execution.

Wiire Transfers

There Is no mandated hold perlod for fiinds deposited by confirmed wire transfer, The Gompany may disburse
such funds the same day,

Chicagb:Title wil ,disb_ursé by Wira (Wire-out) only collected funds or funds recelved by. éénfirmed Wire {Wife-in).
Wiring. Instruclions for Chiieago Title Company; Sait Diego, CA, are as follows:

Recoiving Bank: Union Bank
: 1980 Salurn Straet
o Moritarey Park, CA 91765
ABA Routing No.: 122000496
Cretlit Account Name:  Chicago Title Company:
Credit Account MNo.: 9101051077
Escrow No.: 73711013733

Thegewiring instiuctions are for this specific transagtion involving the Title Beparlment of the San Dlego office of
Ghicago Tile Company. These Instructions therefore should nobbe used In other iransatlions without first
verifylng the Information With our accounting depariment. It'ls imperative that ihe wire text be exaotly as Indlcated.
Any exlransous Informaliph may cause-unhacessary delays in confiriing the recelpt of funds.

Any.documents bielng exéoulad in conjunction wilh this transaction mustbe signed iiv. the pressnce.of an
_gg‘thqgj’zgdﬁompany employee, an authorized eémployes of an-agent; an authorized employes of the instired
[enider, or'by using Bancserv or other approved third-parly service. 1If the above requiréments-oaniiot be mat,
pleasé call the company at the number provided in this repor, :

Your application for tille insurance was placad by refarence to only o streal address or tax Identification number,
Baset oh our retords, we belleve that the legal description In this report covers the-parcs|(s) of Land thal you
requested. [ the legal descriplion is incorrect, the seilarborrower rust notify the Company-atfor tha setilement
campany in order to pravent errors and to be certain that the correct parcel(s) of Land il appear on aiy:

doguments to he recorded In connaction with this Iranséction and on the polioy of tills Insurénte.

TUTA Preliriaary Repert Fom - Mostagd Auepteo: .17.0608 Pimed: 170917 @ 12:3FM
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CHICAGO TITLE COMPANY PRELIMINARY REPORT NO.; 73711013733

This Company will require evidence of compliance with {he statutory limitations incident io'the govarnmental

0.
agency named below, with reference lo any conveyance of an interest in the Land this Coinpany will be asked to
racord andlor rely upon in the issutance of any form of Ulie Insurance. '

I

Governmental agency: Cily of Imperial Beach

7. In order to complete this report, the Company requires a Statsment of Information to be completed by the
following pariy(ies),
Parly{ies): all parties
The Company reserves the right to add additional ltems or make further requirements afiér review of the
requested Stalement of Information. ’
NOTE: The Statement of Information Is necessary td complsle. the seareh arid examination of fitle undsr this
order. Any litle search includes matlers that are indexed by name only, and having a completed Statement of
Information.assists the Campany in the elimination of cerlain malters-which appear ladnvolve the parties but in
fact affect another party with the same or slmilar name. Be assured-that the Statefnent of information Is essentlal
and will be kepl skictly confidential o this fils,

8. Note: ‘The.onily conveyance(s} affecting said Land, which recorded within 24 months of ths date of this reporl, are
as follows: !
Grantor: Cily of Imperial Beach Redevelopment Agenéy
Graniee: City of Imperial Beach
Regording Date:  Margh 10, 2011 ‘
‘Recording No.: Flie No. 2011-0131286 Official Records

END OF NOTES
CUVA Prominaiy Roporl Form - Wedfed Rdopled: 1137.2005 T Paled: 1LUB.11 @ 1239651
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ATTACHMENT ONE

;

. AMERICAN LAND TITLE ASSOCIATION
RESIDENTIAL TITLE INSURANGE POLICY {6-1-87) EXCLUSIONS

In addilion to the Exceptions In Schedula B, you are nol insvted against loss, cosls, alloraays’ fees, and expenges zesmﬁng fronm:

1.

Governmanlat police power, and tha'existence or violatten of any Jaw or government regulation. This inchides building and zoning ordinancas and
also laws and reéguations concerrﬂng

v land use

¢ improvements on thé land

v land division

+ environmentat protection

Thls exclusion does nol spply to viclatlons or the enforcement of these matlers which appear in (he public records at poh‘py dale,
This exclusion does not limit Iha zoning coverage deseribed in items 12 and 13 of Covared Title Risky,

2.

The right ko take the Jand by condemnlng it, unfess:

+  anotice of exerclsing the right appaara In the public récords on the Poticy Dale

»  the taking happened prior to lhe Poilcy Dale and is binding en you if'you bought the land without knowledge of the laking
Title Risks;

«  thatdte creslad, aliowed, or agracd 1o by your

+ {hatare known to you, but fpt 16 s on [he Polisy Dale-unless (hoy appeared in the public records

+ hatrosultinnolesstoyou ¢

+  that first affect yous e olér tho Pollcy Date - 1hls Hves fotimlt the labor and miaterial Fen-coverage in ltem 8'of Coverod Tlile Risks

Failure to pay value for Your lille.

Lack of & right:
¢« lo anyTand oulskie the arep specircalry descdbed and refdred 1o I lténi 3 of Schedule A
of !

+  Instreels, alleys, or watenvays Ehal touch vour land

This exclusion does not mitthe access covirage in llem 6 of Covared Tille Risks.
in additien to the Exclusiens, yeu are not Insurgd against loss, costs, éuomeys feas. and the expanses cesulliag from:

i.
2,
3.

Any rights, Interests, or clalms of paﬂtas In possasslon df the fand nol: shown by the public racords,

Any aasements or-Hens nol shown by the publlc records. This dogs nol il the Fen covarage In ltem 8 of Coverad Tllo Risks.

Any facls about the land vihlch a cqrrecl suvay wolld distlose dnd which are not showsi by the public records. “This does not Umit the fareed
renjoval coverage in flem {2 of Covared Tilte Rigks,,

Any veater rights or claims or lifls lo \i_.raler I erundes The lafsd, whelher or nét shown by the public records,

Altachment Qne {07/28/10}




ATTAGHMENT ONE
(CONTINUED)

CALIFORNIA L_:AND TITLE ASSOCIATION STANDARD COVERAGE POLICY - 1990
EXCLUSIONS FROM GOVERAGE

The lolowing mallers are expressly excluded from-the caverage of lhis policy and the Gompany will nof pay loss or damage, costs, .allornpys' tees or

expenses which aniso by reason of: ’

1. (8} Any law, ordinance of govérmijentel regulation (including but not finvled 16 bullding and zoning Jaws, ordinances, or. regulelicns} reslricting,
regulating, prohibiling of pofallng (i) the cccupancy, use, or enjoymont of lhe iand; () lhe characler, dimgnsions o looatisn of any
improvesment now or herealter eredted aii the lang;?l,ﬁj o sepasalion in ownarship or a change in the dimenslons or sfea of the'land or any
parcel of which the fand is of was a pari; or (iy) environmanial protection, or the elfecl of any viclalion of these Jaws, ordinances or

goveramenta) regulations, except {o the exlent-hat a nblice of lhe enforcament thereof or a notice of 2 da!ecj lien of gncumbrance sasulling

from a violatlon or allegod v[ola}ion_affécllng tha fenid fras begn fecorded In the pyblic records al Date of Polic:

b} Any govemmeilal police powet net-excluded by {d) abovs, except 16 tha exient thal a notice of lhe exertise thereof of g nolice of a defed),
lten or gncumbrance resulting fiom a violatlon or alizged viokation affecting the land has been recorded in the public fecords al Dale of Polivy.
2. Righls of cminsrit domaln iAless no:uo'__a wfihe exerclse litereof has baen recarded In the publlc reGords al Date df Policy, but not exctudhig from
coverage any taking which-has b‘ccn{:ed’gﬁar {o Dale of Pallcy \ihich would he binding on the rights of 2 purchaser for value without kaowlelgs.
3, Defecs, ligns, encumbranczs; advéiss claims, of olher nallers:
{a) rhether orriptigcorded Inhe ;:)_,uti!k‘, tecords-#1 Dele-of Pollty, but ¢reated, suffered, assumed or agreed fo by lhe Insured claimant;
{b) nolknown ty Lhe Gomipany, Aot recdrdgd I the public idcords:at Dale of Poticy, biat known fo the msured clalmant and notdisclosed in wiiting
to the Company by tha Insuired clarmant pror {o-the date'the Insured clafmant becama an Tnsured under this pdlicy:
{¢} resullingin fic foss or damage lo l_he'_’lnsua‘ed Slafmani;
(d) altaching or created subsequertlo Dals of Policy; or _
{e} resyllingin loss or daage .\Y!}ictg'v.roulc! not have been sysidined if the insured claimant fiad pald value for the insured mortaage.orforthe
egtafe or Intdrost insurad by this. policy. ’ S
4. Unenforceablfly of lhe tion of the Tnduced montgage because of the fabily or fallwre of the Insured af Date of Policy, or e Inablfity of falluro of
any subsequent ovinr of the Indeblédness; o comply wilh tire. applicable dolng businass laws of the stale In which the land Is siivated.
5. Invalldily or unenforseabiiily-of the [ii}‘ﬁ-of’th‘e‘ Insured riotlgage, or lalm thereof, which artsos oul of the transadtion evilnced by the insured
morigage and Is based upori usury ¢ any congiimer eiedis protaclionor-fruthin lending law,
6. Any clalm, which alsos out of the lredsction vesling i tha-fasured tho estale or lnterest insured by this policy or the tiansactign trealing tle
interest of the lnsured fender, by feason of the oparation of fegféial bankmipley, Slalé Insohrenty or similar eredllofs'rights laws,

 SGHEDULE B, PART
EXCEPTIONS FROM COVERAGE

This policy ddas not Insure agelnst loss U_‘rdamage (and Iﬁ'@ Gompdny ¥l tot pay 813, atlomeys' fees or expenses) which arise by redson of;
i PART{
1, Taxés or pssessments which are ot shown as existing fiens by ths records of sny taxing atthority |hat levlas'axes. o Assesemenis on fpal

properdy or by fhe public récords. Proceédings By 4 public agency Which may résull in Taxes or assbssments. 1 notices of 'such prodeedings;
whether or not shovin by thi tecords of such agency or by-the public records.

2. Any facts, fghls, inlatests or.clating which are niot sha\.'_m by the public records but which conld be ascer{ained by an Inspectlon of the fand or
which may be asserded by peisine Inpobsesslofi therasf, ’ :
Eagements, llgns of encumbrances,ior efalms tigrenf; nat shiown by the public rétords.
Dis¢repangles, confiicls in boundary fidoé, shotaad In-aren, encioachimanls, or any other facls which a carredl Suivey would diséiose; and wiiich
are hot shown hy the publicrecords.

5. {a) Unpatentad niilaing clalms; {b) mfsar'iraliohs of acgptions In patents’or Tn Acts aulhorizing the fssuance theraof; {o) svalor righils; ¢lims-or litle
to'witef, whathér ornot-the millers'sxcapted undar {a), (b}, or (¢} are showi by the publis records,

»
+

& -Anylign or fight to & lien !o‘rservices:‘. lahor or material not shown by the Publis Records,

Aliachmont Ong (07128/10)




The

ATTACHMENT ONE
{CONTINUED)
ORMERLY AMERIGAN LAND TITLE ASSOCIATION LOAN POLIGY (10-17-62)
WlTH‘A',L-.T.A‘..ENDORSE_MENT—FORM 1 COVERAGE :
EXCLUSIONS FROM COVERAGE

folloving malters afa expressly exr,itixded from the coversge of tuis policy and the Company will not pay loss or damage, costs, gliomneys' [sés of

~gxpenses which ‘atige by reason of. : i

SO

C

(a) Any law, oidingpce or governman!al, regulation (including put not finiited fo bultding and zoplng faws: 6fdinances, oF ;egulaubns) restricling,
repulaling, prohifpiliag or relaling to {ly thé acoupancy, use, of enjoyment of ke Yand; (i) the characler, Himenslons of \gcation of any
Improvement now-os hereafter éroctéd on lhe yand; (ill} & separdlion in avinbtehip or a change in lhe dimenglons or-ared of tha fand or 8ny
parcel of which the land 13 of vias & pérl; or () environnienial protection, of the effect of any viotallon -of these laws, ordinances af

govermnmental regulations, gxcepl fo he extsnt that a notice ¢f the enforcement iiareof or a nalice of & defect, fian or encumbrante resulling

from a vidlation.of alleged vielalion Affeding he fand ias becn recorded In the public records-at Date of Poliey:

(b} Any govatnmental polica power nol-excluded by (2) above, excepl fo the extent that a notice-of the exoicise-theiecf or a ;mﬁoe of 2 deféet,

Yieh of encumbzanice resulting from 2 violation oF alleged viclatlon effecting ihe land has beeh facerded 't public 1dcorgs 41 Date of Policy.
Rights of mingit doala (misss ho'lllce‘of tig exersise tnerof has been recotded In the putilc récords al Date of Policy, bdf not ox¢luding from

covarage ahy taklng which has gcc‘_ulfrga-priﬁr'tg Date of Policy which would be binding on the righls of purchasar.for vaiue vithout knowledige.

Daletls; fons, ngmb‘rancas;;,adfia ise clafins, or olher malters!
{8) crénlad, Suffaged; edsumsd si.dytoed 16.by U0 insured clatmant;
) notknownio the Gompay, tolracofded in the public records at Dale of Pallsy, bt knovay'to the insured Sasnidintand not disctbsed In viiting

16 the Company bythe lnsursdiclaimam;pﬁor 16 i dite this lnsured clatmant became an insuréd urider (s policy:

{c} resulting lnno fossor damage (6 e insured stalmank; : '

{d) allacnl_ng;qr_c_ra_ate_gi supsaquentio Dato of Policy (except o ihe exient that this polidy Instires the prority:of the liog of Uik Insured metgage
OVer:aﬁy's!élufgry,lien‘ for sarvicas, labor of aterial or to fho-exlent insurance is afforded heieln aslo assessnients forslast fmiprovainents
under doissi'guction‘o‘rzcomph!eﬁ al Dale of Polioy): o

(e) tesulting i loss br dantage whigh yrould ot have been'sustalned If the Insured claimanthad pakivalue forAng Ingured mbrtyage.

Unenfor@eghl;iw:@f ihe lieh of the, fnsured mortgags , becauge of the Inability or fallyre of the-insvred at Date of Polloy, oriha Joahliity or faitufe of

any subequent giner of heIndeblidness, fo cd::ilptymmi.i:ipﬁﬂcahla dolng birsiness laws of thie state fn wihich thﬂa||‘and.l_s wiluoted.

ivalidily, or Wnupficoabliy of the jien of tie Jnsured moitaaye, o claim ihoreof, vihih arisos oul of the transagtion evidenced by ihe insured

montgage _qmtls' based.upon usury orany consumer ¢redl proteclion or taili irt_lending lave,
Any statutory Ton for services, fabot o1 maledals (of the <lin} of piloly of any slalufory lief fof servieds, labor of inalorials ovar the lian-of the

insured mojlgaye) afsing frénvan fr'jwprovsmeni of vork felaled to the land wiich is-contracted for and commericid subseruentto Date Of Policy
and Jg-nol iingnced I viote orinpant h}r-pr,ocgads.ot the lndebtedness secured by the Insurad mottgage which ‘aﬁ\'péig of Policy he Insured has
advanéed of 1s-obligated to advangs:
Any ¢lain, Which aflsés out of lhe;&éaris'a‘ctlbri-bma‘ifﬁg' {ha Iinerestof the morlgagee Tnsured by this.policy, by r'e_atson of {iig operation of federal
‘hankrupley, gtae Ingolvensy, or-similér ceadilors’ fghls faws, Ahatls based ot o
n e transacliof c_‘;réali_ng_thp_lhle'rasm! Ihe Insyred moitgdgee heing deemed a fraudulenl coivayance of fraudulent lransfet; of
{i} tha subbrdination of theJalgrést of the Tisiied mortgagiahs 8 rasuit of he application of the docting of e‘qU'IIQb!;a subordination; of
(M the ;,|sj'aans‘act'[qn ciaating ihé fitdrest of fha tasured moitiages belng deemed a preferenliat lransfes ‘oxcapt-vihars g preferential transter

resulls:fron the falivee: : :

e} tolimely record {hg instrodiont of transfarr or

thy ‘ofsuch recordationieimpad notize lo 8.pU rchaser forvalue-or a judgment or fien cregior, i

) “The sbioVe Pojicy foim may e Issued to.affort either Standatd Goverage,or Exlended Coverage.
paddition to.the sbove exclusioris-ffor Covaidge, the Bxggplions-from Coverage in a Standard Goverage policy will dlso lnclude the followlng
: Exceplions from Coyerage: :

EXCEPTIONS FROM GOVERAGE

This pollcy dogs not insufe'apainst Toss of dariage {ard the Comgany will not pay costs, altorneys' feas of eX gnsas) which drisg by Teasen 6%
polley d Sufe againeg { Y P

1.

8.

Yaxes or assessments wlilsh afé Tiot shigwn a$ Bxsting lens by the records of any toxing authosily thot jevigs laXes oOf assesgiifents on real
ptoporty-of by the-pliblio fagords. Procoedings by @ publie agenty wrhich may cosUll in taxas or assessmants, ér-nolices. of such procaedings,
viiother or notshown by the Tacords of such agericy 6f by the public records. .

Anly facts, rights, inferests or clalms which are not showin by the public records but which could be ascendined by an tnspection of the tand ot
vihieh may be asseried by prisons in possession ihereof. R

Eagemisnts, lens ot -encumbranges, of clalms thereot, not showh by the publia records. :

Discrepancies, Conficts In boundary, lnes, stortage in area, encfoachments, of any olher facts wehich a corectsuivey would digclose, and which
pirc niok showa by thie public Yecords. )

{a) Unpatenled minlng elalms: {o) reservalions ar exceptions [n patents of in Acts authorizing the 1ssuance thergof, (6} waler.fights, claims or tille
towalaf, whéther of hot {he mallers excapted under {a), (b} or {c) are shawn by the public records.

Any lign or fight 103 Han for services, 1abor dr matedal notshown bythe public Records.

H
i Attachment One (07726110}
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ATTACHMENT ONE
(CONTINUED)

2006 AMERICAN LAND TITLE ASSOCIATION LOAN POLICY (06-17-06)
EXCLUSIONS FROM COVERAGE .

The follewving matiers are expreassly excluded from the coverage of thls poficy, and ihe Company wil not pay loss ot dafpage, cosls, allomeys' feas, af
expenses ihat anse by reason of: R

1.

2
3

{a) f\i}\yu[awi drdinance, pesrill, or goveramental regulation {including those refaling to putiding and zoning) fesidcling, regutaling, prohibiting, of
telaling to : .. :
iy ihe cccupénecy, use, of epjoyment of the Land;
{ii} lne characldr, dimenslons,-or locallon of any tmproveinent erected on the Land;
{iiy the subdivision 6Fland; of '
{v) environmantal protectian;
of -lhe sifect of. any violation df these laws, ardinances. or governmental regulations. This Excluslon 4{a) does not modify of jlepit the
covarage provided under Coverad Risk 5, :
{b) -Any'guve'r‘qm‘enlal police power: This Exclusion 1{b) does-not modify orlimit the coverags provided under Covared Risk 6.

Rights of efmingiit domaln. Thiy Exclusten doss not smodify prfimft the-coverage provided under Covered Risk 7 or 8.
Delecls, ligns, wricurbrantes; ativerse olaims, o other malters

{a) created, suffeted, dgsumed, or hgraed to by Uie Insured Claimank;

. . . i - _ . ..

&) ot Knesgn te the Company, ok sécorded in fie Public Records al Date of Poliey, but Known:io the insurod ‘Clomant and not dlsclosed In

iriting to the Canipany bythe ir_\_smed-ma‘lmént prioy Lo Ihe date the Insured Claimanl became on Insured unddrdns policy;

fo) resulling In nofoss.or damaga to the fnstifed Clalmant; ' :

1d) aitaching.or created subsequentto Date of Policy (however, ibis does not modify or it the coverage provided under Covared fisk-41, 13,
of 14y, o ; |

(e) resulling Inloss-or daiage lhaliwo'uld not have Been sustained if the Insured Claimant bad paid valug for the lias_tﬂ_é’d Mortgage.

Unerjfo;c%g_atifl[ty ‘ot te lien of th Insured Morigagse because of the inabllity or failure of an Insured lo coraply witli gppllcable-doing-business laws

of thg slale wherd 198 Land s siivated.

tnvalidily of u‘_i}én_t_q’rg';ﬁja_biiily'.jn'\_-gh'olila or i part of the lien of tha Iasured Morlgage that arises out:ol Ihe.transadlion evidencad by {he Disured

Mortgage ahd 1s based Upon sty of #iny consumer eredit protection or wpth-fi-landing [aw.

Any, clalim, by reasen of fhie-opefation of fedaral bankuplcy, slate Insolvenay, or similar creditors®sights taws, fiiat the trangaction creating the lien

of (he Insured Morgage, Is ’ :

(ay @ iraudulent conveyance or fraugdulent transfer, of

{b)- a_prereranllal-transfar for any reacon ot stated in Covered Risk 13(p} of ils poficy.

Any lien orithis Tils for réal gstate taxes of assessments imposed by gow;_mmentai‘auihnﬁlg end:-greated o1 aitaching between Dale of Polity and

Ihe }:{ale of racoiding 5t tive Insured Morgags in Ihe Public Records, This Exclusion does tat modify or tii the coderage provided unider Covered

Risk 11¢{b). .

The above poliey form may be Issued lo affosd elther Standard Coverage or Extended Goverdga.

In addition {6 lhe ahoye Excluslons ffom Coyerags, the Exceplions rom Goverage In a-Stondard Coverage policy vl afsoincluile the {ollovdng

H Exceplions from Coverage! :

EXGEPTIONS FROM GOVERAGE

H

This policy does not nsure againstioss of daiage {and the Company witi-nol pay costg, allornays" fees or expenses) th%xl Htizo by (eason ol

1.

2

4.

{a) Taxas or.gssessmenls fhat are ol shown as exisling Hons by lie Tecords of any taxing authotily that levies [axns of assessments on 19al
Fropatty of by tie Publie Records; (b) procesdings by a public agency thal may resylt in taxes of sssedsments, 6 figlices of such-procesdings,
hether or fiot Shodn hyr ihe records,of such agency of by the Public Records.

Any fadls, ighls, interésts, or clalmg, ihat are fiok-shown by e Public Records-but that coukt hi-astertalngd. by aii iispection of fié Land-or thal
ity b absariad by parsons Ix Bosseseion of tia L.

‘Easementd, lians or arcumbrancas, of claims thereof, not shown by the Public Racords, .

Any encioachmenl, encumbrenge, viokallon, vatiation, ot adverse dircumstance alfetting the Title That would ke-discloged by an-accurate and
completefand surey of the Land and niot shown by the Public Retords, )

(a} Unpalented nloing clatms; {b) reservations or oxceptions In patents or In Acls aulhorizing tha lssuance Urereof; (¢} wator ratits, claims or {itle
1o wafor, whathier ar-niot the matless axcapted under {a), (b), of (¢} dre shown by Ihe Eublic Recards. .

Any lioa or fight {0 a tien for se.n![casi jabor-or material nel shewin by the Publit Records. 1

Allachimont One {07/28/10)
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ATTACHMENT ONE
(CONTINUED)

FORMERLY AMERIGAN LAND TITLE ASSOGIATION OWNER'S POLIGY (16-17-52)
: EXGLUSIONS FROM COVERAGE :

The following matters sre exprassly oxchided from the coverage of this policy and he Gompany Wil not pay loss or damage, costs, allormeys’ fags or
‘experises which aise by reasen of.

1.

(a) Any fav, ordinance of governmental tegulation {including but not limited {o building and zoming laws, ordinaiices, of regulations) restrcling,
fegulating, prohivlling of relating to (i) the occupancy, use, of enjoymenl of the fang; (i} the characler, dimanslons or location of any
Irprovement now or hereaftar erecled oh the land; (i} s separation In ownarship or a change In e dimenglons or area of e fand gr any

parcel of which the land Is or was & parl; or (iv) environmental ploteclion, of the effect of any violalion of these laws, ordinancas of
goverimental tagulations, excapt to the exient that a notice of the ehtorcement fbierdof or @ nolice-of a defact, llen of sncumbtance resulling
from = victallori or alleged violation affecling the land has bBeen recorded In the publle recotds-at Dale of Potley.

16y Any govardmentel police power not excluded by (a) sbove, axcept lo the exiént that a nolice of Ihe exercise; lhereof of a nolice of a defect,
lep of encumbrance resulling fram a violallon of afieged viclation affacting the land hasbgen rocorded in the gublic racords at Date of Policy.

Rights of eminent domalit untess nolica of the exercise thereof has been recordad In tha public recards at Date. of Ppliey, but nol exituding from

coversge any taking which has oceuyred priof o Date of Policy which would bs binding o the rights of g purchaser for valua withoul knowledge,

Dafocts, liens, encumbrahces, advaise claims, or other matlers '

{#) creatad, sufferad, adsumed 6f agreed to by Tha insured clalmant;

()} not known toThe Company, not recorded in the public tecords al Date of Policy. but knovtirio the insured claimant and.not disclosed in veiting
fo Jne Company by the insurad claimant prior {o the dale e Insured clalmant begame an Tnsuted undet this policy;

(o) Tedullng Innb loss or damage {a the Insured clalmani;

(dy .liaching ércwatgd'sljbsaquerit 10 Date of Policy.or -

{e) resulling Inloss of damage wh!:ch would not have been sustained If e insured tlalmia nl hiad: pald vilue for the gstste.or Interest Insured by

this-policy.
-Any éajn, which arises out of the iransaction vasting In 1he Insused the eslale or interest insured by this polidy, by feason of the oparalion of
fede rat bankrupley, stele insolvency, or sinilar croditoss* rights Jaws, that1s based om:
{0 the tiznsacton treating the estale or tntsrestinsured by this policy belng doomsd a fraudulent conveyanee or jraudulent transfor; or
{) th lrapsiclion credling the astile o inleiest nsufed by Hifs poticy bieing dodmod & prafare ntial transfar excepl where the preferentiat lransfer
rasults from e Talfure: Cl
{a) 1o limaly racord the instrurment of transfer; o
{b} of such recotdation lo Impar notics to a purchaser for valug ofa [ndgment or llen creditor.

The above policy form may be fssued o afford sither-Standatd Goverags o Exlgaded Coverdgh.

- 1 addition to the above Excluslons fram Covearage, Ihe Exceptions from Coverage In a Slaridard Covdrage policy \"rli} alsoincluda the

‘following Excaptions from Goverage:

. EXCEPTIONS FROM COVERAGE

Thig poligy does noYinsure apalost loss of damage {and the Gompany will nol pay costs, atlorreys’ {eas or expenges) which aise by reason of:

1

Téxas or assessmants which are 1ol sliown as existing liens by 4ho fetoids.of any {axing avthorlly thal levies toxes of assgssmonls on real
propeqty of by the public tecoids. ‘Procesdings by a public agancy whlch may result in taxes or assessmenls, t{'r wotices of such proceedings,
yihitlier or not shown by the recdrds of stich ageiicy of by thi public records. )

Any facls, Hghts, Intorests or clalms which are nol shown by thé public tecards buf which couldl be ‘ascontalned by an Iispaclion of tha land ot

vihich may be-asspied by porsons tn possession thereoi,

Ensemants, Jlens or encumbrancas, ‘ar dlatms thereof, not shown by lhe public retords.

biserepancies, conflicls In boundary'lines, shorlage In area, onceoachriients, of any olher facls whith 3 coriget suivey. would discloto, and which
e ol shown by the public Tecards. -

{p) Unpatentad minfag cipims; {0} reservations of exceptions In patents or in Acts aulhorizing the issuance ih«gre’o’fﬁE {c) water righits, clains of tiis

‘o wialer, whether or not the mallers bxeepled under {a), {b) or () are shown by ths putific records. :

Anylien or sightle o'lien for servitas, labor or matarial not showa by {he.Public Records.

:
H

Aftachsaenl Oing {07/28/10)
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ATTACHMENT ONE
(GONTINUED)

2008 Al‘;‘lERICAN LAND TITLE ASSOCIATION OWNER'S POLIGY (06-17-06)
: EXCLUSIONS FROM COVERAGE.

The following matters are expressly exc!ufded from the caverage of hls policy, and the Gompany wilt fol pay less-or da,fnage, costs, allorneys’ fees, or
exponsas thabarise by reason of: !

1.

»

4,

() Ai?yt‘}awi ordinanca, petrii, or gevaramental regulation (includting-those relating to bullding and zoning) restricling, reguialing, prohibiling, of
refating lo ’ ot -
iy the accupancy, ¥se, o enjoyment of the Land;
{ip the characler, dimensions, or location of any improvement arecled on ine Land;
(I} the subdivision of and; o’
{iv) environmental protsction;
of tho effect of any violation of these lawé, ordinances, or governméntal regulations, This Exelusion i(a) doas aot modify or Iimit the
covarape provided under Govered Risk 6.
{) Any governmental police power; This Excluston 4(by doas nof radify o il the dovetage providod undor Coverel Risk 8,
Rights of eminent domain. This Exclusion does not modity or it the govarage provided uhder Gaversd Risk 7 or B, '
Gefecls; fiens, encuimbrantes, advaise clalms, or othsr malters.
(@) oraaled, sulfered, assumed, of aaread to by the lnsured Clalmani; .
{6} not Known to the Company, not recorded in the Public Records 4l Bate of Polley, bul Known to the Insured:Claimant and not disclased in

wirillng to the Gompany by the Isured Glalmait prlortd the dite-the Insured Glaimant became an Inswred umder fhis policy;
{&) resuliing in no loss ordamiage {o the Insured Claiman!;
)] ?})l?cmug or ereated-subsequent o Dale of Pollcy (howaver, thls does nol-modify oF lfil the coverage p‘rovlril ed under Coversd Risk 9 end
s OF -
(e} resulingin loss or damage that would nol have been sustalned If thé Insured ClalindnThad paid palie for the 'l ille.
Any elgim, by reason of lhe operation of foderat bankruptey, stafe insolvency, orsiniilar cieditofs’ ighls 1aws, that the ransaclion vesting the Tille
as shown 1 Schetddle A, is i . '
{2 a fraudulaiit convayance or r:aufdutent transfer; or
i) a preferential lranster for any widson nol staled In Govered Risk a-of this policy.
Any lien on tne Tills for real eslate kixes of assessmenls imposed by governiméntal autority and ¢ronled of allaching belween Dale ol Policy and
thiy date of fecording of the deed of slher Instrment of transfer In the Public Racords that vasts Tlila-as shovin in Schedule A
The above pol'{cy form may be lssved 1o afford eilhér Slandard Caverage or Exlended Govarage.

in 2dditicn to the sbove Exclustons from Coverago, the Exceplions.frem Goverape fna Staadard Oovifage pelicy will also include the
! foliovwiing Exceptions frorii Covérage:

EXGEPTIONS FROM COVERAGE

This. polisy.doss not insuré-agalast loss or damage (and the Company will not pay costs, Attorrinys' feds or expanses) inat arlse by reason of:

:15

2

(4) Taxes or asSessoients that are not shown as oxisting llens by the, records.of any-laxing sulhorly What 1evies lakes o assassmenls on resl
property o by lhe Public Records; (8) proceedings by a publlc agency thal may resutt iri taxes of assessments, 9 nolices of such proceedings,
whnothér or not shown by he records of sfich agéngy or by thie Publie Racords. :

Any-lacls, rights, Inlerests, o clalms that are ol shown by the Public Récords but that cauld be ascertained by an speclion of tha Lend of hat
may b asserled by peisans in possassion of Ihé Ladd, . :

Egsements, llens or ancumblances, of leims theteof, not shown by he Peblle Records.

Any epcroachment, ancumbrance, yiolation, vatiation, or adverse: circumstante affacting the Tille that would b disclosed by ap accurale and

comgplele fand sitrvoy of lhe Land a'n;d not shovn by tha Poblic Records.

{8} Unpatenled inining claims; {b) rosovations or exceplions in patenls or-in Acls giithorizing thé lésuence thereof; {c] waler rlghts. clgims or tille

o \valer, whether or nol the mallers bxceplad under (a), (b), or{c) are shown by the Publis Ropdids.
Any lien of right to a Jien foF services, labor ot nivaterial not shéven by the Pubiio Regords.

Altechiient One {02/26/10)
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ATTAGHWENT ONE
(CONTINUED)

CLTA HQMEOWNER'S POLICY OF TITLE INSURANCE (10-22-03}
ALTA HOMEOWNER'S POLICY OF TITLE INSURANCE (10-22-03) ~
EXCLUSIONS

in additien to the Exceptions in Schadule B, You are nol Insured agalnst loss, costs, atlarneys’ fees, and exponsos résunmg from;

1,

This Exclusion does not apply to WG]E!IOHS or lhe enfofcamont-of thess malters I nolice of thé viotalion or enforcement appears n the Public Records

Govecnmental palice power, and the existence or vlo!allnm Gf any faw or govamiment zégalation. This includes ordmancas Taws and regulations

toncering:

@ building

b, zoning

¢ landuse
-improvements on Land

e, Land division

f. -environmenlal prolection

al the Policy Dale,
This Exclusion does not limit the covarage desceibed it Covered Risk 44, 16, 16, 17 o 24.

2

3.

4

The failure of Your exisling s!ruc!uros or any paitof theny, to-bo constucled in gigordange with applicablé building cedes, This Exclusion doas

not apply to violations of bullding co&es it nolice of the violation appears in ine Publle Recoids at the Policy Dalo,

The right [0 take the Land by condemmng if; vnless:

s, nolice bf exerclsing the right appéars in the Public Records it the Polisy Dale; or

b, 1netaking happensd before e Polic.y Date aind1s Binding.dn You'f Youbought fhe Land without Knowing of (he taking,
Risks!

a. thal are crealed, allowad, or sgreed to by You, whettier or not thay appaar in.lhe Public Records;

b. 1hatate Known to You atthe Po!lcy Dale, butnet o Us, vnless they appear In thiz Public Records ol the Policy, Date;

c. [Ihatrasultinno loss to You; or

4. thal First acsur after the Policy Dala - this doas ol limll the coverage Yaserbed in Covered Risk -7, 8.4, 22, 23, 24 o1 26.
Faliure to pay valus for Your Tille.

Lack of a fight: :

a. [oany Land oulside the area. specificalty described anid felarred o In paragraph 3 of Seheduls A; and

b, in streets, alleys, orwalenvays lihal touch Whe-band,

This Exclusion doas not limit the coverage described in- Coverad Risk 17 of 18.

: LIMITATIONS ON COVERED RISKS

Your Insurance for thb following Covéfed Risks Islimited on the Dwigr's Coverage Slatemant as follows:

+ Fof Covered Risk 14, 15, 16'and 18, Yobr Detiiiclible Asntoupt and Qur Maxinturn Dolter Limit of Liabliity
shown i Schedble A,
The deduciiole amouits and masximym doflar imits shown oh $chedlz A re as'oliows:

. Yout Deductible Amount Qur Maximuim Dollar Lini of Lizblity
GCovared Risk $4: - 1.00% of Palicy. Amaunt $10,000.00

$2:500.00 (\‘glchefer i§1ess)

Govered Risk 15 1,00%: of Policy Amount $26,000.00
$4,000.00 (s'gicheve_r Is loss)

Covered Risk 162 4.00% of Policy Amount $25,600,00
55:000.00. (whidaever Is lass)

Coverad Risk 18: . 1.00%o0f Policy Anfount $5,000.00

$2.600.00 ('.-,gich_evejr is fess)

Atachmient One (07726110}
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ATTACHMENT ONE
(CONTINUED)

CLTA HOMEOWNER'S POLIGY OF TITLE INSURANCE {62-03-10)
ALTA HOMEOWNER'S POLICY OF TITLE INSURANGE (02-03-10) *
EXCLUSIONS

Irs addition 1o the Excaplions in Scheduls B You are nol insured against Ipss, costs, allormeys' fees, and expenses rasulilng frony

i.

Govarmantal polica power, and !he.ems!_ena;*mj viotation of those portions of afiy law or govemment rogulation conceming: SR
a, buliding; : ’ :
b, zoning:

G Jand uso;

d. improvements on five Land;

e. tand division; and

£ environmental protection,

This Exclusion doas nol lintil the covarage daseeibed In Covered Risk 8.0, 14, 15, 18,18, 19,20, 23 or 27.

2

3.
4.

The Tallure of Your existiag strucliegs, or any part of tham, to bs consiracted In accordance with applicable bultding codes, This Exclusion doos
not fimit the coverage tasciloed fn Covered Riek 14 or 15,

~The 1ight to take the Land by condemnlng it. This Exclusion-doesaol imitthe coverage described n Covered Risk 17.

Risks;

a, {hat ate-crealed, allowad, or agrued to by You, whalher or not ihey ara recorded in Lhe Public Records;

b. thatame Known lo You al the Po!k:y Date, Hotndt to Us, unfiss lha}'- aré recorded In the Pubflc Records at lhe !’olicy Date:
G.  {halrasyllin po loss to You; o7

d. thalfirst occur afler The Pelics_rl:?'até ~ this ddes not iimill the coverage desciibed In Covered Risk 7, 8.e., 25, ZGi 27 or 28,
Fallure lo pay value for Your Title.

Lack of a right;

a, toaznyiand oulside tie-aren spem‘caliy desciibed apd referred to In phragraph 3 of Schedule A; and

b. Insireels, alleys, or waterways ihat touch the Land.

This Exclusion does not limft the covmagédesc:ilied i Covorad Risk 11 or 21,

I8

The transfer of the Tille te You 1z favalid asa preferéntial teansfer of as a fraudulent transfer or cenvayance vnder ladors) “bankrupley, stale
ingolvengy, di simiifar creditors® tighls favis.

LIMITATIONS ON COVERED RiSKS

Your insurancs fot lhe {dllowing Coverad Risks-i¢ lirnited on the Ownet’s Covorage Slatemant as follows:

»  For Covereq Risk 46, 18; 19 and 21, Your Deductible-Arount and Qur Maxlmum Doltar Limit of Liabifty
shown fn Schedule}%

The deducllble. amouptsand maximirh déllar limits Slidwn on Schiedule A ave ds foliows:

. Your Deduclible Amount Qur Maxintum Dollar Limdl of Labllily

Goverad Risk18: - 1.00% of:Policy Amounl Bhown In Schedule A 510,000.00
or

- 5240000
_ (whichevt is less)

Goveted Risk 18;  1,60% of Patley Ambin}-Shawn in Schedula A $25,000.00

R oF
5$5,000.00
(whichavar is lass)

Govered Risk 19:  1.00% of Policy Amoynt Shown in Schedule A $25,000.00
or I

. $5,000.00
. {whichévar is less)

Govered Risk 21;  4.00% of Policy Amount-Shown tn'Schedule A $5,000.00

. ] of
- $2,600.00
- {\hicheverls less)

Atiochmen] One {07126/0)




ATTACHMENT ONE
{CONTINUED)

ALTA EXPANDED COVERAGE RESIDENTIAL LOAN POLICY (10/13/01)
: EXCLUSIGNS FROM COVERAGE

The folloving matlers are-exprossly excluded from the coverage of this policy end the Company wiil riot pay loss or damage, cosls, attorneys’ fegs of
pxpanses which arise by reason of;

1.

4.

o) Any law, ordinancs or govermental regulation {lnciuding but not limited o zoning laws, ordinances, or regulations) restrcting, regulaling, .,
prohibliing o7 relating to (i) {te Gecupancy, use, of enjoymant of the Land; (i) the ¢character, dimensions o localion of any Improvemenls now. ;
or herealter erectod on Iha Lang; {ill} & separation In ovmership or a change in the dimensions or areas of {he Land or any parco! of which the
Land is or Was a parl; of (iv) epvironmenlal proletlion, or the effect of any violalion of these fews, ordinancds or governmental regulations,
except lo the extent that a notlce of the enforcement thereof or a nofice of & defect, Een of encumbrance resulting from a vielation or alloged
violation affecling the Land has been recorded In the Public Racords at Dale of Policy. This excluslon does hot imit the coverage provitded
under Coveied Risks 12, §3, 14, and 18 of this policy.

{b) Any govermental police powet not sxeledod by {a) above, excépl lo the exlent that & notice of Ihe oxercize thoreof or a nolice of a dofect,
lien or encumbrance resulling from a violation or alleged vielation affecling the Land has beoa recorded In 1he Public Records at Dale of
Policy. ‘This exclusion doss not Tmit the-coverage provided under Covered Risks 12, 13, 14, and 16 of inis policy,

Rights of eminent domain unfess nolice of the exercise thereof has baon recorded in the Public Records at Date of Policy, but not excluding from

coverage any {aking which has ecoured prior {o Date afPoiigy which would ba binding on the rights of a purchaset for value without Knowledge.

Defedts, llens, ancumbirances, advaise élaims or olhar maliers:

() created, sylferdd, assuried or agited to by.the Insured Glainvant;

{b) not Known to the Conthany, nol recoriled In the Rublic Records at Date of Polity, but-Known to tho Insured Claimant and not disclosed in
viriting to'the Company by lhe Insired Clpimani priorie fhe dale the Insured Clalmant became an Insuted uadgr thls policy;

{c) resulling [a no foss damage to lhe Insifed Glalnant;

{d) attaching.or crealed subsequent lo-Date.of Policy (1his paragiaph does nok limit tie coverage provided undar Govered Risks 8, 185, 18, 19, 20,
21,22,23,24, 25 and 26); a5

(e) reslting infoss er damage whiich would nothave baen sustained il the Insuiéd Clalman! had pald value for ihd Iisured Morlgaga,

Unenforcenbility of the llen of the Insured Morignge because of the Inability or failuré of the Insured at Date of Polley, or the ingbllily or feilure of

any subsequen| ownér of tfie Indeblgdness; to comply with-applicable doing Liisiness laws of the state In whichi the Land Is sttwated,

Invalidity or unenlorcealifiity-of thé fler of the lasured Morigage, or clalm thareof, which arises oUt of Ihe lrangaclin evidenced by tha lisured

Moitgage and is based upon bsury, uxcept as provided I Coverat Risk 27, of eny consumer credit proleclion dr Inith In lendlng favs.

Real property laxes or assessments of any goveramenlal autiionly which become 2 flen on the Land subseaqien lo Date of Policy. This exclislon

does not jimit the covérage provided under.Govered Risks 7, 8(eyand 26; :

Any clalm of Invalidity, unenfortaabliity or Jack of priofity of the Yien of fité Insured Mortgage as lo advances of madifications. made after the

InsUred has Knowledge that thy vestes-shovm I Sciigdule Al no longer the owiier of the-estate or inferest covared by tnis polisy. ‘This éxcliston

ddes no! limlt the covgrage provided In Covered Risk 8. :

Lack of priorily of lhe liart of the [isUfed HMontgage as 1o eacl and every advancs niade sfter Dale of Policy, and alfinteros! charged therean, over

liens, encumbrances and other rr‘aatls]ars'aireclin‘g'-thé tills, the existence of which are Kngwm 1o the Insured ab:

{8) Thetime of the advanéa;or ¢

(b) The lime o modification is maafe 1o the ferms of the Insurad Mortgage which changes he rate of intarest charged, If the rate of interest fs
grealer as ‘a _n?uzi of the modification thah It weuld have been before the modification. This excluslon does nal linit the coverage provided In
Covered Risk 8. : E

“The fallure of-dhe reskieniial sl.ruclufg_o. or-any portion lhersof lo have been constructed befora, on of aftar Daté of Policy In -accordanca with
:applicable bultdiag codas. This exclusion doss not apply to viokalions of bullding codes If notice of thie violallon agpéars In the Publls Racords af
; &

Date of Policy. - :

H
1
|
1

Ahachment Gna {07/28/10)




ATTACHMENT ONE
{CONTINUED)

ALTA EXPANDED COVERAGE RESIDENTIAL LOAN POLICY {07/26110)
EXCLUSIONS FROM COVERAGE ;

‘The following matters are expressly exdlided from the coverage of this polley 2nd the Company will nol pay loss of damage, cosls, aliq}neys‘ {aas or
expanses which arise by reason of: :

1,

7

{a) Any law, prditiancg. parmit, or §b\remmen!'a! regulation (including Ihose refaling te bullding and zoning) restricting, fegulating, prohibiting, or
relating fo  1E . ’ ferd
(} the ocoupancy, use, of anfoyment of the Land;
(i} the characler, dimenslons, or location of any Improvement orected on the Land;
{1} he subdivision of land; or |
{iv} environmental protselion: :
or the-effect of any violation ¢f these faws, ordinances, or govarnmental regulations. This Exclusion 1(a) dees nol modify ot limil the
coverage provided under Govered Risk 6, 6, 13(o), 13(d), 14 or 16. ’
(b} Any Ggova‘rnmenlal potica pov/er, This Exclusion 1(b) does nol modify or fimit the covarage providad undes Covered Risk 5, 8, 13{c}; 13(d), 14
or i6. : :
Rights of eminent domaln. This Excluslon does not modify or imit the coverage provided under Covered Risk 7o 8.
Defscts, lizns, encumbrances, adyerss clalms, or other matlers
{a) crealed, suffared,-assumed, or 2greed to by the Insured Claimant;
{b} aot Kaown lo the Company, nol recordsd in the Public Records al Date of Pelicy, bul Knowa to the Insured "Clainiant and not disclosed In
wiiling to-the Company by Ihe thsured Clalman! prior to the date the Insured Glalmant bacame an Insurad under this polloys
{c} resuliing in no loss or damape to (he Insurad Clalmanl; g
{d) allaching &1 crealed subisetuerit to Date of-Policy (however, his doss hol modify or imit the coverage provided undor Goversd Risk 11, 16,
17, 1B, 19, 20, 21, 22,2324, 27 or 28); or i
(e} resulling In loss or damage thatviould nothave boen sustalned If the Insurett Glaimanl had pald valua for the Insurad tortgage.
Uneatorceabifly of the kien of Ihe Insured Morlgags because of the tnabllity or faliure of an Insured to camply with applicable doing-business lavs
of tho state where tha Lend s suated. ;
Invalidity or tnenforceablily im‘z.ho{? or In parl of th¢ Hen of Ihe Insurad Moltgage that arisgs oul of the ransaction avidenced by the lnsttad
Mortgage-and 15 Yased upon uswiy, or any consumer credit prolection or krath-infending law. This Excluston does ot madify or It the coverage
provided in Coveted Risk 28, i
Any clalm of invalidity, un‘én'fdmaaﬁ)mjv of Yick of prorly of he lien of-the iInsurad Morlgage as lo Advances ot modifigallons niade afiar the
Insured has Knohiedge thal the vestes shown In Scheduls A 1s no longer he owagr of lhe estale or Interesl covarait by Ihis pallcy. This Exclusion
does notmodily of fim?t the coverans provided fn Coverad Risk 11. :
Any lten 6p the Tilie for real ¢5tale ;‘Eax_a_s-o: aggessmants Iniposed by governiantal authorily and crealed or aitaching subsequsnt to Dalg of
Paollcy. This Exgluslon dobs nolr’n_odi_lry oriinit the coverage provided in Coverad Risk 11(b) or 25,
The fallure of i residantial shruclure, 6r ary-gioitlon of if, lo have been conslructed belore, on of bfter Dale of Policy In accordanca wilh appiicable
building.codes. This Exclusion does'not medify or fimit tha coverage provided In Covered Risk 5 o7 6.
Any clalm, by toason of the oparation of federal bankeuptey, stale Insolvency, or similar creditors' fights laws, thal the iransaclion ¢realing the Bien
of the Insured morigage, 18 : ;

{a} afraudilent-conveyance.or fraudulent transfer, of

Aty aprefergntial tansfer for any rel'ason ot slated In Covered Risk 27(b) of this policy.
. i

Atiachmenl One (07726110}




NOTICE

You tnay be enlitied lo recelve a Twenly And No/100 DolMars {$20.00) discount on 'esq:irow services if you
purchased, sold or refinanced residentlal property in Callfornia between May 19, 1996 and November 1, 2002, If
you had more:than one qualifying fransaction, you may be entiled to multiple discounls, g

If your previous transaction involved the same property that Is subject of your current transacl;lon. you1 do not have
to.do anything; the Gompany.will provide the discount, provided you are paying for escrow or {itle services in this

transaction. :

ifyour previdus transaciion injmlved properiy different from the property that is subject of your current transaction,
you must - prior to the close of the current transaction - inform the Gorpany of the edrllsr transaction, provide the

address of the-properly ivalved In the previous lransaction, and the date or approXimate date that the escrow

closed to be eligible for the discount.

Uiiles$ you taform. thie Company of the prior ransaclion on property that Is not the subject of this transaction, the
Company hag no obligation to sondustan investigation to determine if you quality for a-discoudl. H you provide the
Company liformation congerfiing & prior lransaction, the Company s required to delermine If yau gualily for a
discount which Is subject to ofher terms.and conditions, !

H
H

i
'
! i

AG Seltement Discount Nofice ' Printed: 11.09.11 @ 12:36P1
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PRIVA(}:Y STATEMENT

. FIDELITY |

NATIONAL FINANCIAL™ Effective Date: May 1, 2008

et

OrderNo.: 73711013733--LB

Fldelity National Financlal, Iric. and its subsidiaries {"FNF") respect the privacy and securily of Your non-public
personal Information {"Personal information) and prolecting your Personal Information 1$ oné of out top priorities.
This Privacy -Statement explains FNF's privacy practices, including how we use thie Perdonal Informaiion we
recaive from you and from other specified sources, and to whom it may he disclosed, FNF follows fhe privacy
practices desgribed in this Privacy Stalement and, depending on the business performed, lfNF companies may

share informalion as described herain,
PERSONAL INFORMATION GOLLECTED
We may collect Personal Infofmation about you from the following soitrces:

» Information we recelve from you on applications or other forms, such as your name, address, social securily
niumber, tax identiflcalion number, asset information, and fncome Information: .

©  [nformalion we regeive fror you through our Internet websites, such as your fhams, adcfre‘ss, emall address,
Intefnet Protocol address, the webslte finks you used Io get to our websitss, and your activily wiille using or
‘reviewing our wehsites; | '

@ Informalion about your fransactions with or services performed by us, oor affiliates or others, suth as
Informgion congerning your policy, premiums, payment history, Information abutit your horde oF other real
praperty, informalion from lenders and other third parties involvad in such transaclion, adcount balances; and
credit card information; and !

v Information we recelve frém consumer or other reporting agencles and publlcly racorded documeiits.

*

DISCLOSURE OF PERSONAL INFORMATION
‘Ws may provide your Personal Information {excluding Information we receive from ¢ensimer or oftier credit

reporting -agencles) to variolis jndividuals and companies, as permilted by law, without *obtaining your yirjor

-authorization, Such laws do not allow consuthers 1o restrict these disclosures, Disciosures may Inglude, vithout

limitation, the following:

o To insurance agents, brokers, fepresentatives, support organizations; or others fo _prpvif;té you with seivices
you have requested, and:to enable us to delect or prevent ciminal aclivity, fraud, matedal misrépresentation,
of nondisclosure fn conngelion with en insurance transaction; ;

1
v To third-parly contractorg or service providers for the purpose of determining your e‘}igibfil[ly for an insurance
banetit or payment andfor providing you with.services you have reguestad; ' :

+  To an Insurance regulatory authorlty, or a law enforcement or other governmental authorily, in a civil action, in
cannection with a subpbena or a governinental Investigation; |

» To companies that perform matkeling services on our behalf or to other financial ins‘tltél‘lions with which we
have joint inarketing agreements andlor :

¢ To lenders, lien holders, judgment creditors, or other parties claiming an encumbrance ‘or an interest in fille.
whose ¢laim or inlérest must be determined, seltted, paid or released prior fo a title oreserow closing.
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PRIVACY STATEMENT
Effsciive Date: May 1, 2008
{continued)

i
i
We may also disclose your Personal Information to olhers when we belleve, In good falth, that such disciosure Is

reasonably necessary o corply with the law or to prolect the safety of our customars, employees, or properly
andfor to comply with a judiclal proceeding, court order or legal process.

Disclosure fo Affiliated Cgmganies:

We are permiited by law to share your name, address and facls about your lransaction with other FNF
companies, such as insufance coinpanies, agants, and other real eslate sewvice proviters to provide you wilh
services you have requ?sled. for markeling or prodict develdpment research, or 1o market products or
sefvices fo_you: We do, not, however, disclosa nformatlon we collest from consumer or credit reporting
agencles with our affiliates or others without your consent, in conformity with applicable law, tnless such
disclosure is olhenvise p%rmilted by law, .

Disclosure to Nenaffiliated Third Parties:

We do not disclose Personal Information about our cuslomers or farmer cuslomers do nonaffitated third

parlies, except as oullined herein or as otherwise permitted by law.
CONFIDENTIALITY AND SI:JIGURITY'OF PERSONAL INFORMATION

We reslrict access to-Personjal Infarmation about you to those. employees who need lo krit{ﬁf"ihat information fo
provids products or services lo you. We mainlain physical, electronic, and procedural safeguards that-comply with

federal regulations to guard Personal Informalion, :
AGGESS TO PERSONAL INFORMATION / REQUESTS FOR CORRECTION, AMENDMENT, OR DELETION

'OF PERSONAL }'NFORMATIQD"N

As required by applicable law, we will afford you the right 1o access your Personal Inforiation, under cortain
clreymstances to find out fo whom your Personal Information has been disclosed, and request correciion or
delgtion of your Personal Informalion, Howevel, FNF's current policy is to_malatain customers' Personal

Information for no less than vour state's required recard refention requirements for'the puepdse of handilng fulure

‘coverage clalims. :

For your protection, all req&le_sts made under this section must be in writing_and musl.ira_’c!y_de your notarized
slgnature to establish your idenlity. Where permilled by law, we may chatge & reasonable-fes to cover the costs
incurred in responding to such requests. Please send requesis to:

Chief Privacy Officer |
Fidelily Nattonal Finangig, Ing.
801 Riverside Avenue i
Jacksonville, FL 32204 i

GHANGES TO THIS PRIVACY STATEMENT

This Privacy Statement may be amendéd from time to fime consistent with applicable: privacy laws, When we
amend this Privacy Slatéme:nl, we will post a notice of such changes on our website. The effective dale of this
Privacy Statement, as stated above, indicates the last time this Privaoy Statemen{. was:revised o malerially

changed, i

Privacy Stalement - Prinled: 11.09.11 @ 12:36PM
— 3703733
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ATTACHMENT NO. 8

FORM OF GRANT DEED
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OFFICIAL BUSINESS

Document entitled to free

recording per California Government
Code Section 27383

Recording Requested by and
When Recorded Return to:

SUDBERRY-PALM AVENUE, LLC
cfo Sudberry Properties

5465 Morchouse Drive, Suite 260
San Diego, California 92121

SPACE ABOVE THIS LINE FOR RECORDING USE

Parcel Numbetr:

GRANT DEED

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the
CITY OF IMPERIAL BEACH, duly formed, validly existing and in good standing under the
laws of the State of California, herein called “Grantor”), hereby grants to SUDBERRY-PALM
AVENUE, LLC, a California limited liability company, herein called “Grantee”, the real
property, hereinafter referred to as the “Property”, described in the document attached hereto,
labeled Exhibit “A” and incorporated herein by this reference,

1. The Property is conveyed in accordance with and subject to the Redevelopment
Plan for the Palm Avenue/Commetcial Redevelopment Project Area, which was approved and
adopted by ordinance of the City Council of the City of Imperial Beach (the “Redevelopment
Plan”}, the Imperial Beach Redevelopment Agency’s Five-Year Implementation Plan, as
amended from time to time (the “Implementation Plan™) with established goals to support
affordable housing, economic development, community revitalization, commercial revitalization,
and institutional revitalization, and that certain Disposition and Development Agreement dated
December __ , 2011 by and between the Grantor (City of Imperial Beach therein) and Grantee
(the “Agreement”), The Redevelopment Plan, Implementation Plan and Agreement are on file in
the office of the City Clerk., Any capitalized term not otherwise defined herein shall have the
meaning ascribed to it in the Agreement.

2, INTENTIONALLY OMITTED.

3. Grantor excepts and reserves any existing street, proposed street or portion of any
street or proposed street lying outside the boundaries of the Property which might otherwise pass
with a conveyance of the Property.

Grant Deed

Page [ of 11

9™ and Palm Grant Deed v7
12-12-11




4. The Grant herein is specifically made at a purchase price herein called “Purchase
Price”, determined in accordance with the uses permitted in the Agreement. Therefore, Grantee
hereby covenants and agrees for itself, its successors, ifs assigns and every successor in interest
to the Property or any interest therein or any portion thereof that, upon and after the Close of
Escrow, Grantee and its successors and assigns, shall develop, maintain and use the Property
only as provided in that certain Agreement Containing Covenants Affecting Real Property
previously recorded against the Property or being recorded concurrently herewith and is further
subject to the following:

(a)  No change in the use of the Property from the used permitted by the
Redevelopment Plan, the Agreement (including the Scope of Development) and the Agreement
Containing Covenants shall be permitted without the prior written approval of Grantor.

()  Grantee shall maintain the Improvements and landscaping on the Property,
and shall keep the Property free from any accumulation of debris or waste materials, as provided
in the Agreement Containing Covenants.

() Grantee, its successors, assigns and every successor in interest to the
Property shall, one year from the date of recordation of this Grant Deed and annually thereafter,
file with Grantor a report on the operation and maintenance of the Property and will furnish, as
requested, such other pertinent data evidencing continuous use of the Property for the uses
described in this Section 4.

(d)  Grantee, its successors, assigns, and every successor in interest, shall
comply with all applicable Federal, State, municipal, and local laws, rules, orders, ordinances,
and regulations in the occupation, use, and operation of the Property.

5. The terms and conditions of this Grant Deed shall continue in effect for the
following respective periods of time, and survive any sale, transfer, assignment, lease,
conveyance, or other disposal of the Property, or portion or portions thereof: (a) Except for
Sections 6, 7, 8 and 9, the terms and conditions of this Grant Deed shall remain in effect for fifty
(50) years from the date of recordation of this Grant Deed; (b) the terms and conditions of
Sections 6 and 7 shall remain in effect until the issuance by the City of the Release of
Construction Covenants with respect to the entire Property or such portion of the Property in
accordance with Section 324 of the Agreement; and (c) the terms and conditions of Sections 8
and 9 shall remain in effect in perpetuity.

6. The following shall apply to the Property and every portion thercof priot to the
issuance of the Release of Construction Covenants with respect to the entire Property or such
portion of the Propetty in accordance with Section 324 of the Agreement:

(8)  Prior to recordation of a Release of Construction Covenants with respect
to any Parcel or Parcels, Grantee shall not assign all or any part of the Agreement or any interest
therein, or transfer, convey, sell or lease such Parcel or Parcels or any portion thereof, without
the prior written approval of the Grantor, which the Grantor may grant or withhold in its sole
discretion; provided, however, that Grantor shall approve any Permitted Transfer upon delivery
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of documentation to the Grantor demonstrating that such assignment Of transfer qualifies as a
Permitted Transfer and provided further that the leasing of individual tenant premises within a
building constructed or to-be-constructed on the Property (as opposed to ground leasing a Parcel)
will not require the prior consent of Grantor. Provided, however, that nothing contained in the
previous sentence shall be deemed to limit, restrict, amend or modify, nor to constitute a waiver
or release of any ordinances, notices, orders, rules, regulations or requirements (now or hereafter
enacted or adopted, and/or as amended from {ime to time) of the City of Tmperial Beach, its
departments, commissions, agencies O boards and the officers thereof, to approve proposed uses
pursuant to the City of Imperial Beach’s zoning code of other land use or Zoning ordinances, any
applicable business tax license/certificate process or any of the City of Imperial Beach’s duties,
obligations, rights or remedies thereunder of pursuant thereto Or the general police powes,
rights, privileges and discretion of the City of Imperial Beach in the furtherance of the public
nealth, welfate and safety of the inhabitants thereof.

() For the reasons cited above, Grantee further represents and agrees for

itself and any successor in interest that prior 10 recordation of one oOr INO® Releases of

Construction Covenants with respect to the entire Propetty, without the prior written approval of
the Grantor, there shall be 10 significant change in the ownership of Graniec Or in the relative
proportions thereof, or with respect to the identity of the parties in control of Grantee or the degree

thereof, by any method or means (other than such changes occasioned by the death or incapacity
of any individual), except if it is a Permitted Transfer.

(c) Any assignment or ransfer of the Agreement or any interest therein or
significant change in ownership of Grantee, other than Permitted T. cansfers, shall require the
approval of the Grantor. To the extent Grantot approval of an assigniment or {ransfer is required
by the Agreement, in granting or withholding its approval, the Grantor shall base its decision
upon the relevant experience, financial capability and reputation of the proposed assignee or
transferce and the effect, if any, of such proposed transfer on the public purposes of the
Agreement (“Transfer Cyiteria™), including, without limitation, () the proposed transferee’s
current expetience in owning and operating retail centers similar o the Project, and (if) the
proposed iransferee’s financial commitments and resources are reasonably satisfactory to the
Grantor. In addition, except for a Petmitted Transfer described in clause (V) of the definition of
the term “Permitted Transfer” in Section 103 of the Agreement relating fo Parcel “A”, or a
Permitted Transfer deseribed in clause (vi) of the definition of the term «permitted Transfer” in
Section 103 of the Agreement relating to Parcel “F”, the Grantof shall not approve aty
assignment of transfer of the Agreement or any interest herein or significant change in ownership
of Grantee that results in payment of consideration to any Petson prior to the issuance of the
Release of Construction Covenants for the portion of the Property 80 assigned or transferred and
that is not conditioned upon the issuance of the Release of Construction Covenanis for the
portion of the Propeity sO assigned or iransferred. With respect to the Permifted Transfers
relating to Parcel «A% gnd Parcel “F”, any consideration received by Grantee prior to the
issuance of the Release of Construction Covenants for such Parcel shall be used by Grantee as
Developer Equity to pay Acquisition and Development Costs set forth in the Project Budget, and

for no other purpose prior o Completion. Notwithstanding any provision of the Agreement to the

contrary, Grantor shall have the right to enforce this paragraph (c) by any means available at law
or equity, including but not limited to seeking damagoes and/or injunctive relief, to ensure that
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until Completion of the applicable Parcel any such consideration shall be used only to pay
Acquisition and Development Costs as provided in the Project Budget and for no other purpose.

(d)  Grantee shall promptly notify Grantor of any and all changes whatsoever
in the identity of the parties in control of Grantee or the degree thereof; of which it or any of its
officers have been notified or otherwise have knowledge or information. Except for Permitted
Transfers, the Agreement may be terminated by the Grantor if there is any significant change
(voluntary or involuntaty) in ownership or control of Grantee or Grantee’s Manager (other than
such changes occasioned by the death or incapacity of any individual), prior to Completion, and
such change is not remedied within the cure periods set forth in Section 501.d. of the Agreement,

(¢)  Permitted Transfers and any other assignments or transfers approved by
the Grantor in conformance with the Agreement shall be evidenced by the execution and delivery
by Grantee, Assignee and Grantor of an Assignment and Assumption Agreement.

4] The restrictions of this Section 6 shall terminate as to any portion of the
Property upon the recordation of a Release of Construction Covenants for such portion of the

Propetty.

(¢)  For purposes of this Section 6, the term “Permitted Transfer” shall mean
any of the following:

1) A conveyance of a security interest in the Property, or one or more
Properties ot one or mote Parcels in connection with any Permitted Deed of Trust and any
transfer of title by foreclosure, deed or other conveyance in lieu of foreclosure in connection
therewith, provided that Grantee shall have no authority to encumber any portion of the Property
until the occurrence of the Phase 1 Closing and the Close of Escrow, and shall have no authority
to encumber Property 2 or any portion of Property 2 until the occurrence of the Phase 2 Closing;

(i) A conveyance of the Property, or one or more Parcels to any
Affiliate of Grantee or a sale back from such Affiliate to Grantee, including, but not limited to, a
conveyance to a limited liability company or limited partnership in which Grantee, or an
Affiliate, is the manager or general partnet, as the case may be;

@iif) The inclusion of equity participation by Grantee by addition of
investor members or limited partners to Grantec’s Hmited liability company or limited
pattnership, as the case may be, or similar mechanisms, the purchase of any such membership or
partnership interests by the manager or general partner and the withdrawal and/or replacement of
such investor members or limited partners;

(iv) The removal for cause of any general partner by the limited
partners of the Grantee’s partnership, ot the removal for cause of the manager of the Grantee’s
limited liability company, as the case may be, and the replacement thereof with a new general
partner or managet, as the case may be;
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W) Grantee’s assignment to Approved Parcel “A” Assignee of
Grantee’s rights and obligations under this Agreement with regard to Parcel “A” pursuant to an
Assignment and Assumption Agreement for Parcel “A”, and the conveyance by Grantee, by sale,
ground lease or other form of conveyance, at the time of the Phase 1 Closing, of Parcel “A” to
the Approved Parcel “A” Assignee pursuant to a purchase and sale agreement or ground leasc, as
applicable, approved by City, for the operation of an approximately 14,800 square foot Fresh &
Easy or compatrable grocery store or supermarket;

(vi) Grantee’s assignment to Approved Parcel “F” Assignee of
Grantee’s rights and obligations under this Agreement with regard to Parcel “F” pursuant to an
Assignment and Assumption Agreement for Parcel “F* and the conveyance by Grantee, by sale,
ground lease or other form of conveyance, at the time of the Phase 2 Closing, of Parcel “F” to the
Approved Parcel “F” Assignee pursuant to a purchase and sale agreement or ground lease, as
applicable, approved by City, for the operation of an approximately 5,000 — 15,000 square foot
retail single-tenant or multi-tenant building; and

(vi) The graniing of easements, licenses, rights of entry or permits to
facilitate the development of the Property in accordance with this Agreement.
Any transfer described in clauses (i) through (vii) above shall be subject to the reasonable
approval of the Grantor’s City Manager for conformance with the Agreement; provided,
however that the City Manager shall approve any such transfer as a Permitted Transfer upon
delivery of documentation to the City Manager demonstrating that such transfer qualifies as a
Permitted Transfer.

()  In the event that Grantee does sell, transfer, convey or assign any part of
the Property or buildings or structures thereon, without Grantor’s prior written approval, in
violation of this Grant Deed, Grantor shall be entitled to increase the Purchase Price paid by
Grantee by the amount that the consideration payable for such sale, transfer, conveyance or
assighment is in excess of the Purchase Price paid by Grantee, and the cost of improvements and
development theretofore made to the Property, including carrying charges and costs related
thereto. The consideration payable for such sale, transfer, conveyance ot assignment to the
extent it is in cxcess of the amount so authorized shall belong and be paid to Grantor and until so
paid Grantor shall have a lien on the Property and any portion thereof for such amount. Nothing
in this paragraph shall apply to nor shall this prohibition be deemed to prevent the granting of
easements ot permits to facilitate the development or occupancy of the Propetty.

()  Without the prior writien consent of Grantor, Grantee: (1) shall not place
or suffer to be placed on the Property or any portion thereof any lien or encumbrance, other than
mortgages, deeds of trust, conveyances and leases back or any other form of conveyance
required for any reasonable method of financing the acquisition of the Property, the construction
of the improvements on the Property, and any other encumbrances necessaty and appropriate to
develop or occupy the Property as permitted by the Agreement (“Permitted Financing
Purposes™); and (2) shall (x) notify Grantor in advance of any encumbrance recorded against the
Property; and (y) not enter into any such deed of trust or other encumbrance without prior written
approval of Grantor, which approval Granfor agrees to give if any such conveyance is for
Permitted Financing Purposes and to a responsible financial or lending institution or ofher
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reasonably acceptable person or entity. Notwithstanding the foregoing, Grantee shall have no
authority to encumber any portion of the Property until the occurrence of the Phase 1 Closing (as
defined in the Agreement), and shall have no authority to encumber Property 2 or any portion of
Property 2 until the occurrence of the Phase 2 Closing (as defined in the Agreement) and
recordation of the Instrument Terminating Option. In the event that Grantee does sell, fransfer,
convey or assign any patt of the Property or buildings or structures thereon, without Grantor’s
prior written approval, in violation of this Grant Deed, Grantor shall be entitled to exercise all
available remedies, including, without limitation, foteclosure of any Deed of Trust in favor of
Grantor, exercise of the Option and/or exercise of Grantor’s right pursuant to Section 7 of this
Grant Deed, below.,

7. Grantor and Grantee agree that the timely completion of construction of
the Improvements on the Property by Grantee as required by the Agreement is a condition
subsequent, to which the fee simple estate in the Property granted to Grantee by this Grant Deed
is subject. Prior to the Completion of construction of the Improvements to be constructed on the
Property, or any part thereof, which shall be evidenced by recordation of a Release of
Construction Covenants pursuant to Section 324 of the Agreement, the following shall apply:

(@)  Grantor shall have the right, in its sole and absolute discretion, in addition
to any other rights and remedies granted in the Agreement, to exercise a power of termination as
described in California Civil Code Section 885.010 to terminate and revest in Grantor the estate
in the Property (ot any portion thereof) conveyed to Grantee pursuant to this Grant Deed, with all
improvements thereon, and to re-enter and take possession of the Property with any
improvements thereon, in the event Grantor terminates the Agreement in accordance with
Section 510.¢, of the Agreement as the result of any of the following:

® Subject to Force Majeure Delays, Grantee, its successor or
assignee fails to commence construction of the Improvements as required by the Agreement and
such breach is not cured within the time provided in Section 501 of the Agreement, provided that
Grantee shall not have obtainied an extension or postponement to which Grantee may be entitled
pursuant to Section 602 of the Agrecment; or

(i)  Grantee, its successor or assignee abandons or substantially
suspends construction of the Improvements and such breach is not cured within the time
provided in Section 501 of the Agreement, provided Grantee has not obtained an extension or
postponement to which Grantee may be entitled to pursuant to Section 602 of the Agreement; or

(iii)  Except for Permitted Transfers, Grantee, its successor or assignee
assigns or attempts to assign the Agreement, or any rights therein, or transfer, or suffer any
involuntary transfer of the Propetty, ot any part thereof, in violation of the Agreement, and such
breach is not cured within the time provided in Section 501 of the Agreement; or

(iv)  Grantee, its successor or assignee otherwise materially breaches
the Agreement, and such breach is not cured within the time provided in Section 501 of the
Agreement.
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(b)  Grantor’s rights under this Section 7 of this Grant Deed shall be limited by
and shall not defeat, render invalid or limit:

(i) Any Permitted Deed of Trust with respect to the Property, as
defined in the Agreement, or any portion thereof; or

(i)  Any righis or interests provided in the Agreement for the
protection of any beneficiary of a Permitted Deed of Trust with respect to the Property, or any
portion thereof,

(¢)  Inthe event title to the Property or any part thereof is revested in Grantor
as provided in this paragraph (7), Grantor shall, pursuant to its rights and responsibilities under
the Redevelopment Law, use its best efforts to reconvey the subject Property as soon as possible
in a commercially reasonable manner and consistent with the objectives of the Redevelopment
Law and the Redevelopment Plan, to a qualified and responsible developer (as determined by
Grantor) who will assume the obligation of making or completing the improvements as are
acceptable to Grantor in accordance with the uses specified for such Property or part thereof in
the Redevelopment Plan and in a manner that is satisfactory to the Grantor. Upon such resale of
the subject Property or portion thereof, any proceeds of such sale shall be applied as follows:

(i)  First, to reimburse Grantor on its own behalf for all reasonable
cosis and expenses incurred by Grantor, including but not limited to pro rata salaties of Grantor’s
staff and legal fees incurred in connection with the recapture, management and resale of the
subject Property ot portion thereof (but less any income derived by Grantor from any part of the
Property in connection with such management); all taxes, installments of assessments payable
prior to resale, and water and sewer charges with respect to the Property or portion thereof; any
payments made or required to be made to discharge any encumbrances or liens existing on the
Property or portion thererof at the time of revesting of title in Grantor (other than those existing
as of the Close of Escrow that were not created by Grantee) or to discharge or prevent from
attaching or being made any subsequent encumbrances or liens due to obligations, defaults, or
acts of Grantee, its successors or transferees; any expenditures made or obligations incurred with
respect to any improvements made or completed by Grantor on the Property or any part thereof
in accordance with the Agreement, the Scope of Development and the Plans; and any amounts
otherwise owing to Grantor by Grantee and its successor or transferee;

(i)  Second, to reimburse any Permitted Lender for disbursement of a
Construction Loan to pay Acquisition and Development Costs;

(iil)  Third, to reimburse Grantee for any Developer equity disbursed to
pay Acquisition and Development Costs, less any gains or income withdrawn or made by
Grantee from the Property or the Improvements thereon. Notwithstanding the foregoing, the sum
of the amounts calculated pursuant to subsections (ji) and (jii) above shall not exceed the fair
matket value of the Improvements on the Property as of the date of the default or failure which
gave rise to Grantor’s exercise of its right of termination;
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(iv)  Any balance remaining after such reimbursements shall be retained
by Grantor as its property.

The foregoing provisions ate agreed to in recognition of the public interest in the redevelopment
of the Property and the substantial investment by Grantor both in money and staff time for the
completion of the Project. Grantor’s rights pursuant to this Section shall terminate and be of no
further force and effect upon the execution and recordation by Grantor of the Release of
Construction Covenants for the subject Property or portion thereof. This power of termination is
authorized by California Health and Safety Code Sections 33437 and 33438. The rights
established in this Section 7 and in Section 511 of the Agreement are to be interpreted in light of
the fact that Grantor is conveying the Property to Grantee for redevelopment and not for
speculation in undeveloped land.

8. Grantee herein covenants by and for itself, its heirs, executors, administrators and
assigns, and all persons claiming under or through them, and this Grant Deed is made and
accepted upon and subject to the following conditions: There shall be no discrimination against
or segtegation of any person or group of persons, on account of any basis listed in subdivision (a}
or (d) of Section 12955 of the Govemment Code, as those bases are defined in Sections 12926,
12926.1, subdivision (m) and paragraph (1) of subdivision (p) of Section 12955, and Section
12955.2 of the Government Code, in the sale, lease, sublease, transfer, use, occupancy, tenure, or
enjoyment of the Propeity, nor shall the transferee itself or any person claiming under or through
him or her, establish or permit any such practice or practices of discrimination or segregation
with reference to the selection, location, number, use, or occupancy, of tenants, lessees,
sublessees, subtenants, or vendees of the Property. The foregoing covenants shall run with the
land.

9. All deeds, leases or contracts made trelative to the Property, improvements
thereon, or any part thereof, shall contain or be subject to substantially the following
nondiscrimination or nonsegregation clauses:

1. In deeds: “The grantee herein covenants by and for himself or herself, his
or her heirs, exccutors, adminisirators, and assigns, and all persons
claiming under or through them, that there shall be no discrimination
against or segregation of, any person or group of persons on account of
any basis listed in subdivision (a) or (d) of Section 12955 of the
Government Code, as those bases are defined in Sections 12926, 12926.1,
subdivision (m) and paragtaph (1) of subdivision (p) of Section 12955,
and Section 12955.2 of the Government Code, in the sale, lease, sublease,
transfer, use, occupancy, tenure, or enjoyment of the premises hetein
conveyed, nor shall the grantee or any person claiming under or through
him or her, establish or permit any practice or practices of discrimination
or segregation with reference to the selection, location, number, use or
occupancy of tenants, lessees, subtenants, sublessces, or vendees in the
premises herein conveyed. The foregoing covenants shall run with the
land.”
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Notwithstanding the paragraph, with respect to familial status, paragraph
(1) shall not be construed to apply to housing for older persons, as defined
in Section 12955.9 of the Government Code, With respect to familial
status, nothing in paragraph (1) shall be construed to affect Sections 51.2,
51.3, 51.4, 51.10, 51.11, and 799.5 of the Civil Code, relating to housing
for senior citizens. Subdivision (d) of Section 51 and Section 1360 of the
Civil Code and subdivisions (n), (0), and (p) of Section 12955 of the
Government Code shall also apply to the above paragraph.

In leases: “The lessee herein covenants by and for himself or herself, his
or her heirs, executors, administrators, and assigns, and all persons
claiming under or through him or her, and this lease is made and accepted
upon and subject to the following conditions:

That there shall be no discrimination against or segregation of any person
or group of persons, on account of any basis listed in subdivision (a) or
(d) of Section 12955 of the Government Code, as those bases are defined
in Sections 12926, 12926.1, subdivision (m) and paragraph (1) of
subdivision (p) of Section 12955, and Section 12955.2 of the Government
Code, in the leasing, subleasing, transferring, use, occupancy, tenure, or
enjoyment of the premises herein leased nor shall the lessee himself or
herself, or any person claiming under or through him or her, establish or
permit any such practice or practices of discrimination or segregation
with reference fo the selection, location, number, use, or occupancy, of
fenants, lessees, sublessees, subtenants, or vendees in the premises herein
leased.”

Notwithstanding the above paragraph, with respect to familial status,
patragraph (1) shall not be construed to apply to housing for older persons,
as defined in Section 12955.9 of the Government Code. With respect to
familial status, nothing in paragraph (1) shall be construed to affect
Sections 51.2, 51.3, 51.4, 51.10, 51.11, and 799.5 of the Civil Code,
relating to housing for senior citizens, Subdivision (d) of Section 51 and
Section 1360 of the Civil Code and subdivisions (n), (o), and (p) of
Section 12955 of the Government Code shall apply to the above

paragraph.

In contracts entered into by the Agency relating to the sale, transfer, or
leasing of land or any interest therein acquired by the Agency within any
survey area of redevelopment project the foregoing provisions in
substantially the forms set forth shall be included and the contracts shall
further provide that the foregoing provisions shall be binding upon and
shall obligate the contracting party or parties and any subcontracting
patty or parties, or other fransferees under the instrument.

Grant Deed
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10. For the respective periods of time set forth in Section 5 of this Grant Deed, all
conditions, covenants and restrictions contained in this Grant Deed shall be covenants running
with the land, and shall, in any event, and without regard to technical classification or
designation, legal or otherwise, be, to the fullest extent permitted by law and equity, binding for
the benefit and in favor of, and enforceable by Grantor, its successors and assigns, against
Grantee, its successors and assigns, to or of the Property conveyed herein or any portion thereof
or any interest therein, and any party in possession or occupancy of said Property or portion
thereof,

11, In amplification and not in restriction of the provisions set forth hereinabove, it is
intended and agreed that Grantor shall be deemed the beneficiary of the agreements and
covenants provided hereinabove both for and in its own right and also for the purposes of
protecting the interests of the commmunity. All covenants without regard to tfechnical
classification or designation shall be binding for the benefit of Grantor, and such covenants shall
run in favor of Grantor for the entire period during which such covenants shall be in force and
cffect, without regard to whether Grantor is or remains an owner of any land or interest therein to
which such covenanis relate. Grantor shall have the right, in the event of any breach of any such
agreement or covenant, to exercise all the rights and remedies, and to maintain any actions at law .
or suit in equity or other proper proceedings to enforce the curing of such breach of agreement or
covenant,

12, No violation or breach of the covenants, conditions, restrictions, provisions or
limitations contained in this Grant Deed shall defeat or render invalid or in any way impair the
lien or charge of any mortgage or deed of trust or security interest; provided, however, that any
subsequent owner of the Property shall be bound by such remaining covenants, conditions,
testrictions, limitations, and provisions, whether such owner’s title was acquired by foreclosure,
deed in lieu of foreclosure, trustee’s sale or otherwise.

13, None of the terms, covenants, agreements or conditions heretofore agreed upon in
writing in other instruments between the parties to this Grant Deed with respect to obligations to
be petformed, kept or observed by Grantee or Grantor in respect to said Property or any part
thereof after this conveyance of said Property shall be deemed to be merged with this Grant
Deed.

14.  For the respective periods of time set forth in Section 5 of this Grant Deed, the
covenants contained in this Grant Deed shall be construed as covenants running with the land
and not as conditions which might result in forfeiture of title, except for the covenants and
conditions contained in Sections 6 and 7 of this Grant Deed.

IN WITNESS WHEREOF, Grantor and Grantee have caused this instrument to be
executed on their behalf by theijr respective officers hereunto duly authorized this day of

. 2011,

[SIGNATURES ON NEXT PAGE]

[BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK]
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ATTEST:

Jacqueline M. Hald
Grantor Clerk

APPROVED AS TO FORM
By:

Jennifer Lyon
Grantor Attorney

KANE, BALLMER & BERKMAN
Special Counsel

By:

Dated;

9™ and Palm Grant Deed v7
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GRANTOR:
GRANTOR OF IMPERIAL BEACH

By:

Gaty Brown
Grantor Manager

GRANTEE:

SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC., a
California corporation, its managing member

By:

Colton T. Sudberry, President
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State of California

)
)
)

County of San Diego
On , 2011 before me, (here insert name of the
officer), Notary Public, personally appeared » who

proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capaGrantor(ies), and that by his/her/their signature(s) on the
instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the
instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct,

WITNESS my hand and official seal.

Signature of Notary Public

[Seal]

Grant Deed
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State of California )
)
County of San Diego )
On , 2011 before me, (here insert name of the
officer), Notary Public, personally appeared , who

proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capaQGrantor(ies), and that by his/her/their signature(s) on the
instrument the person(s), or the entity upon behalf of which the person(s) acted, exceuted the
instrument,

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature of Notary Public

[Seal]

Grant Deed
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EXHIBIT A
LEGAL DESCRIPTION

Real property in the Grantor of Imperial beach, County of San Diego, State of California,
described as follows:

Also more commonly known as Assessor’s Parcel Number (i ).




ATTACHMENT NO. 9

FORM OF AGREEMENT CONTAINING COVENANTS

[behind this page]




OFFICIAL BUSINESS

Document entitled to fiee

recording per California Government
Code Section 27383

Recording Requested by and
When Recorded Return to:

CITY OF IMPERIAL BEACH
825 Imperial Beach Boulevard
Imperial Beach, California 91932

Attention: 9™ and Palm Project Manager

SPACE AROVE THIS TINE FOR RECORDER'S USE

AGREEMENT CONTAINING COVENANTS AFFECTING REAL PROPERTY

THIS AGREEMENT CONTAINING COVENANTS AFFECTING REAL PROPERTY

(this “Agreement”) is entered into as of , 20 by and between the

CITY OF IMPERIAL BEACH, a municipal corporation (“City”) and SUDBERRY-PALM
AVENUE, LLC, a California limited liability company (“Developer™).

A, Developer is the owner of that certain real property located in the City of Imperial
Beach, County of San Diego, State of California, legally described in the “Legal Description”
attached hereto as Exhibit “A” and incorporated herein by this reference (the “Property™).

B. The Property is within the Palm Avenue/Commercial Redevelopment Project
Area (the “Project Area”) in the City of Imperial Beach and is subject to the provisions of the
redevelopment plan for the Project Arca, which was approved and adopted on February 6, 1996,
by the City Council of the City of Imperial Beach by Ordinance 96-901, including subsequent
amendments (the “Redevelopment Plan”).

C. In furtherance of the Redevelopment Plan, Redevelopment Agency and City have
entered into that certain Cooperation Agreement dated February 16, 2011, pursuant to which, on
March 10, 2011, Redevelopment Agency conveyed title to the Propetty to City and City has
agreed to aid and assist Redevelopment Agency in carrying out the Redevelopment Plan.

D. In furtherance of the Redevelopment Plan, City hasent ered into that certain
Disposition and Development Agreement, dated , 20 (the
“DDA®), with Developer, which is incorporated herein by this reference, pursuant to which City
has conveyed title to the Propetty to Developer. “DDA” as used herein shall mean, refer to and
include the DDA, as well as any riders, exhibits, addenda, implementation agreements,
amendments or attachments thereto (which are hereby incorporated herein by this reference).
Any capitalized texm not otherwise defined herein shall have the meaning ascribed to such term

in the DDA.
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D. Pursuant to the DDA, Developer is obligated to develop certain improvements on
the Propetty (the “Improvements”).

E. This Agreement is entered into and recorded in accordance with the
Redevelopment Plan, the DDA and the California Community Redevelopment Law (California
Health and Safety Code Section 33000 et seq.) (the “Redevelopment Law™).

NOW, THEREFORE, CITY AND DEVELOPER HEREBY AGREE AS FOLLOWS:

1. a. Developer covenants and agrees for itself, its successors, ifs assigns and
gvery successor in interest to the Property or any patt thereof, as follows:

(1)  Developer, such successors and such assignees shall use the
Property only for the uses specified in the Redevelopment Plan, the DDA (including the Scope of
Development) and this Agreement, No change in the use of the Property from the uses specified
in the Redevelopment Plan, the DDA (including the Scope of Development) and this Agreement)
shall be permitted without the prior written approval of City. The Improvements shall comply
with the current California Building Code and Building Code of the City of Imperial Beach.

()  Without limiting the generality of the foregoing, Developer, such
successors and such assignees shall use the Property for the development and opetation of a town
center development (“Retail Center”) that combines retail with commercial space in a pedestrian-
friendly environment, consisting of approximately 46,200 square feet of building area in seven
(7) buildings, surface parking consisting of 238 parking stalls, landscaping, hardscaping, lighting
and driveways, all as desctibed in the Scope of Development, in accordance with the
requirements of and as more particularly described in this Agreement.

(3)  The type and quality of tenants allowed in the Property shall be
genetally consistent with the type and quality of tenants described in Developer’s Proposal to
Redevelopment Agency dated May 6, 2009, Without limiting the generality of the foregoing,
Developet, such successors and such assignees, shall use that portion of the Property depicted in
the DDA as Parcel “A”, for the construction and operation of an approximately 14,800 square
foot Fresh & Easy market (or other fresh format ox limited-assortment grocety store emphasizing
perishables and center-store assortments that differ from traditional retailers, especially in the
areas of ethnic, natural and/or organic foods, or other similar grocery store acceptable to the City
Manager in his or her sole discretion) which shall be compatable to otber “Fresh & Easy”
neighborhood grocery stores in Southern California with respect to: services and amenities;
quality, type and amounts of food and merchandise (including, but not limited to, bakery, dairy,
deli, frozen foods, general grocery, meat, pharmacy, produce, seafood, snacks and beverages);
prices; customer service; and environmental sustainability, For purposes of this paragraph and
the preceding paragraph, “operation” shall mean open for business and operating for at least one

day.

(4) The Property shall specifically exclude any offensive or
incongruent uses including, without limitation, the fol lowing (unless prior written consent therefor
by the City Manager has been granted, which consent may be granted or withheld in his or her
sole discretion):
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(ii)
(iv)

(v)

(vi)
(vil)

(viif)

()

(x)

(xi)

Excepting thosc odors, noises or sounds that are
customarily associated with a restaurant use or with a
typical grocery store providing prepared and made-to-order
foods, no use shall be permitted in the Retail Center which
emits an obnoxious odor, noise or sound which can be
heard or smelled outside of any building on the Site;

Any noxious materials, and any toxic or caustic, or
corrosive fuel or gas in violation of applicable law;

Any dust, dirt or particulate matter in excessive quantities;

Any unusual fire, explosion, or other damaging or
dangerous hazard;

An operation primarily used as a storage warehouse
operation and any assembling, manufacturing, distilling
(excluding a microbrewery, winery and/or distiller of fine
spitits operated as an ancillary part of a restaurant),
refining, smelting, agricultural or mining operation;

Any surplus store or pawn shop;

Other than a grocery store or national credit drug store, any
retail outlet that sells alcoholic beverages for off-site
consumption;

Any mobile home park, trailer court, labor camp, junkyard
or stockyard, provided, however, that this prohibition shall
not be applicable to the temporary use of construction
trailers during periods of construction, reconstruction or
mairtenance;

Any dumping, disposing, incineration or reduction of
garbage, provided, however, that this prohibition shall not
be applicable to garbage compactors located near the rear
of any building, grease traps and collection for restaurants,
or consumer trash or recycling collection receptacles/areas;

Any fire sale, bankruptcy sale (unless pursuant to a court
order) or auction house operation;

Any central laundry or dry cleaning plant, provided,
however, that this prohibition shall not be applicable to: (A)
nominal supportive facilities for on-site service oriented to
pickup and delivery by the ultimate consumer as the same
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(xii)

(xiil)

(xiv)

(xv)

(xvi)

may be found in retail shopping centers in the metropolitan
area where the Site is located; and (B) so-called “grecn”
cleaners;

Any automobile, truck, trailer or recreational vehicle sales,
leasing, display or body shop repair operation, provided,
however, that nothing contained hetein shall preclude the
use of the Retail Center for car shows or similar special
events for the temporary marketing of automobiles;

Any veterinary hospital or animal raising or boarding
facility, provided, however, that this prohibition shall not
be applicable to pet shops, Notwithstanding the forgoing
exception, any veterinary or boarding services provided in
connection with the operation of a pet shop shall only be
incidental to such operation; the boarding of pets as a
separate customer service shall be prohibited; all kennels,
runs and pens shall be located inside the building; and the
combined incidental veterinary and boarding facilities shall
occupy no more than 15% of the floor area of the pet shop;

Any mortuary or funeral home;

Any adult-oriented business or facility as defined and
regulated in City’s Municipal Code. Such uses include,
without limitation, massage establishments (to the extent
defined and regulated in such Code as an adult business or
facility), adult news racks, adult bookstores, adult motion
picture theaters and paraphernalia businesses;

Any establishment selling or exhibiting “obscene” material,
except that this provision shall not prohibit (A) first class
videotape (for purposes hereof, the term “videotape” shall
include DVDs, CDs and other media used to show motion
pictures now or in the future) retailers with a national
presence which primarily rent or sell “G” to “R-rated
videotapes but which also rent or sell “non-rated or NC-17
videotapes” for off-premises viewing only, provided that
such retailers do not rent or sell “X-rated videotapes”, (B)
first-class book stores with a national presence which are
not perceived to be, nor hold themselves out as “adult
book” stores, but which incidentally sell books, magazines
and other periodicals which may contain pornographic
materials, so long as such sale is not from any special or
segregated section in the store and provided further that
such potnographic materials are not considered
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(xvii)

objectionable or offensive to accepted standards of decency
within the local community or (C) a first-class, first-run’
movie theatre that may show or display “R”-rated or “NC-
17” rated films or telecasts or “X”-rated films or telecasts;
provided, however, that (1) such operator believes, in its
reasonable business judgment, that such “X”-rated motion
picture or telecast has artistic merit or is a so-called
“legitimate” film and (2) such operator, as a general policy,
does not exhibit “X"-rated films and telecasts;

Any establishment which exhibits either live or by other
means to any degree, nude or partially clothed dancers or
wait staff;

(xviii) Laboratories, excluding any which are necessary to medical

(xix)

(x9)

(xxi)

(xxii)

uses in the Retail Center;

Social services agencies occupying more than an aggregate
total of 4,000 square feet of the Site;

Nursing homes;

Any establishment sclling or exhibiting drugs or diug-
related paraphernalia (e.g., medical marijuana and smoke
shops);

Any medical marijuana distribution facility that is (1) a
facility or location, whether fixed or mobile, where
marifuana is made available, sold, transmitted, given or
otherwise provided to two or more persons with
identification cards or qualified patients, or primary
caregivers, as defined in California Health and Safety Code
Section 11362.5 et seq. as amended from time to time, or
(2) any facility where qualified patients, persons with
identification cards and primary caregivers meet or
congregate collectively and cooperatively to cultivate or
distribute marijuana for medical purposes under the
purported authority of California Health and Safety Code
Section 11362.5 ef seq.;

(xxiii) Check cashin g businesses;

(xxiv) Fraternal organizations;

(xxv)

Fortunetelling businesses;
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(xxv) Tattoo parlors occupying more than an aggregate total of
2,000 square feet in the Retail Center; and

(xxvi) Any gun shop or retail sales operation for which the main
commercial use or business operation is the sale of guns.

Pursuant to California Health and Safety Code Section 33437(d), the restrictions in this Section
1.a.(4) are deemed necessary by the City to carry out the purposes of the California Community
Redevelopment Law, incloding the elimination and prevention of the recurrence of blight in the
community, and are intended to run with the land for the benefit of the community and all
subsequent owners and tenants of the Property and any part thereof.

b. Developer covenants and agrees for itself, its successors, its assigns and
every successor in interest to the Propetty or any part thereof, there shall be no discrimination
against or segregation of any person, or group of persons, on account of sex, sexual orientation,
marital status, race, color, creed, religion, national otigin or ancestry in the sale, lease, sublease,
transfer, use, occupancy, tenure or enjoyment of the Property, nor shall Developer itself or any
person claiming under or through it establish or permit any such practice or practices of
discrimination or segregation with reference to the selection, location, number, use or occupancy
of tenants, lessees, subtenants, sublessees or vendees of the Property. Developer, specifically
and more particularly, covenants by and for itsclf, himself or herself, its, his or her heirs,
executors, administrators and assigns, and all persons claiming under or through them, that there
shall be no discrimination against or segregation of, any person or group of persons on account
~ of any basis listed in subdivision (a) or (d) of Section 12955 of the California Government Code,
as those bases are defined in Sections 12926, 12926.1, subdivision (m) and paragraph (1) of
subdivision (p) of Section 12955, and Section 12955.2 of the California Government Code, in
the sale, lease, sublease, transfer, use, occupancy, tenure or enjoyment of the Property, nor shall
Developer or any person claiming under or through it, him or her, establish or permit any
practice or practices of discrimination or segregation with reference to the selection, location,
number, use or occupancy of tenants, lessees, subtenants, sublessees or vendees of the Property.

Notwithstanding the preceding paragraph, the provisions relating to
discrimination on the basis of familial status shall not be construed to apply to housing for older
persons, as defined in Section 12955.9 of the California Government Code nor be construed to
affect Sections 51.2, 51.3, 51.4, 51.10, 51.11 and 799.5 of the California Civil Code, relating to
housing for senior citizens. Subdivision (d) of Section 51 and Section 1360 of the California
Civil Code and subdivisions (n), (0) and (p) of Section 12955 of the California Government
Code shall also apply to the preceding paragraph,

c. Developer covenants and agrees for itself, its successors, its assigns and
every successor in interest to the Property or any part thereof or interest therein, there shall be no
discrimination against or segregation of any person, or group of persons, on account of sex,
sexual orientation, marital status, race, color, creed, religion, ancestry or national origin in the
sale, lease, sublease, transfer, use, occupancy, tenure or enjoyment of the Property nor shall
Developer itself or any petson claiming under or through it, establish or permit any such practice
or practices of discrimination or segregation with reference to the selection, location, number,
use or occupancy of tenants, lessees, subtenants, sublessees or vendees of the Property. All
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deeds,

leases or contracts shall contain or be subject to subsiantially the following

nondiscrimination or nonsegregation clauses:

(1) Indeeds:

“The grantee herein covenants by and for himself or herself, his or her heirs,
executors, administrators and assigns, and all persons claiming under or through
them, that there shall be no discrimination against or segregation of, any person or
group of persons on account of any basis listed in subdivision (a) or (d) of Section
12935 of the California Government Code, as those bases are defined in Sections
12926, 12926.1, subdivision (m) and paragraph (1) of subdivision (p) of Section
12955 and Section 12955.2 of the California Government Code, in the sale, lease,
sublease, transfer, use, occupancy, tenure or enjoyment of the premises herein
conveyed, nor shall the grantee or any person claiming under or through him or
her, establish or permit any practice or practices of discrimination or segregation
with reference to the selection, location, number, use or occupancy of tenants,
lessees, subtenants, sublessees or vendees in the premises herein conveyed. The
foregoing covenants shall run with the land.”

Notwithstanding the preceding paragraph, the provisions relating to discrimination on the
basis of familial status shall not be construed to apply to housing for older persons, as
defined in Section 12955.9 of the California Government Code nor be construed to affect
Sections 51.2, 51.3, 51.4, 51.10, 51.11 and 799.5 of the California Civil Code, relating to
housing for senior citizens, Subdivision (d) of Section 51 and Section 1360 of the
California Civil Code and subdivisions (n), (0) and (p) of Section 12955 of the California
Government Code shall also apply to the preceding patagraph.

(2) Inleases:

“The lessee herein covenants by and for himself or herself, his or her heirs,
executors, administrators and assigns, and all persons claiming under or through
him or her, and this lease is made and accepted upon and subject to the following
conditions:

That there shall be no discrimination against or segregation of any person or
group of persons, on account of any basis listed in subdivision (a) or (d) of
Section 12955 of the California Government Code, as those bases are defined in
Sections 12926, 12926.1, subdivision {m) and paragraph (1) of subdivision (p) of
Section 12955 and Section 12955.2 of the California Government Code, in the
leasing, subleasing, transferring, use, occupancy, tenure or enjoyment of the
premises herein leased nor shall the lessee himself or herself, or any person
claiming under or through him or her, establish or permit any such practice or
practices of discrimination or segregation with reference to the selection, location,
number, use or occupancy, of tenants, lessees, sublessees, subfenants or vendees
in the premises herein leased.”
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Notwithstanding the preceding paragraph, the provisions relating to discrimination on the
basis of familial status shall not be construed to apply to housing for older persons, as
defined in Section 12955.9 of the California Government Code nor be construed to affect
Sections 51.2, 51.3, 51.4, 51.10, 51,11 and 799.5 of the California Civil Code, relating to
housing for senior citizens. Subdivision (d) of Section 51 and Section 1360 of the
California Civil Code and subdivisions (n), (o) and (p) of Section 12955 of the California
Government Code shall also apply to the preceding paragraph.

(3)  In contracts:

“There shall be no discrimination against or segregation of any person or group of
persons, on account of any basis listed in subdivision (a) or (d) of Section 12955
of the California Government Code, as those bases are defined in Sections 12926,
12926.1, subdivision (m) and paragraph (1) of subdivision (p) of Section 12955
and Section 129552 of the California Government Code, in the sale, lease,
sublease, transfer, use, occupancy, tenure or enjoyment of the land, nor shall the
transferee itself or any person claiming under or through him or her, establish or
permit any such practice or practices of discrimination or segregation with
reference to the selection, location, number, use or occupancy, of tenants, lessees,
sublessees, subtenants or vendees of the land.”

d. (1)  Developer, its successors and assigns, shall maintain the
Improvements on the Property in the same aesthetic and sound condition (or better) as the
condition of the Property at the time that City issues a Release of Construction Covenants
pursuant {o the DDA, reasonable wear and tear and casualty damage excepted. This standard for
the quality of maintenance of the Property shall be met whether or not a specific item of
maintenance is listed below. However, representative items of maintenance shall include
frequent and regular inspection for graffiti or damage or deterioration or failure, and immediate
repainting or repair or replacement of all surfaces, graffiti removal, fencing, walls, equipment,
efc., as necessary; emptying of frash receptacles and removal of litter; sweeping of any public
sidewalks adjacent to the Property, on-site walks and paved areas and washing-down ag
necessaty to maintain clean surfaces; maintenance of all landscaping in a healthy and attractive
condition, including trimming, fertilizing and replacing vegetation as necessary; cleaning
windows on a regular basis; painting the building(s) on a regular program and prior to the
deterioration of the painted surfaces; conducting a toof inspection on a regular basis and
maintaining the roof in a leak-free and weather-tight condition; and maintaining security devices
in good working order,

(2)  If City gives written notice to Developer that the maintenance or
condition of the Property, the Project or any portion thereof or any other improvements thercon
does not comply with this Agreement, then Developer shall correct, remedy or cure the
deficiency within thirty (30) days following the date of such notice, unless the notice states that
the deficiency is an urgent matter relating to public health and safety, in which case, Developer
shall cure such deficiency within 48 hours following the date of the notice. Notwithstanding the
foregoing, if any such matter cannot reasonably be corrected within the specified time, and
Developer is proceeding with due diligence, and in good faith, to correct same, then the
foregoing timeframes shall be extended, as reasonably necessary in order to allow Developer to
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complete such work of correction, In the event that Developer fails to cure any such deficiencies
within the applicable period desctibed above, City shall have, in addition to any other rights and
remedies hereunder, the right to enter onto the Property and correct such deficiencies or to
contract for the correction of any deficiencies, and Developer shail be responsible for payment of
all such costs actually and reasonably incurred by City, and such payment shall constitute a lien
on the Property until paid by Developer pursuant to California Civil Code Section 2881. Any
such lien shall be subordinate and subject to the lien of any Approved Loan.

e. Developer shall be responsible for the operation of the Improvements
cither by direct management or by contracting its managerial functions to a third patty property
manager reasonably acceptable to City, which property manager will be charged with managing
the Improvements on behalf of Developer. Unless such property manager is an affiliate of
Developer, City shall have the right to review and approve any such entity prior to its selection
by Developer. Such approval shall not be unreasonably withheld or delayed. Developer shall
include in any such property management agreement a provision providing for the termination of
the agreement in the event that the property manager violates any federal, state or local health
and safety laws and regulations which are not cured within thirty (30) days following the giving
of notice of such violations by City or any other governmental entity; provided, however, that in
the case of a violation that cannot be cured within such thirty (30)-day period, that such cure
shall be commenced within thirty (30) days of notification and shall be diligently prosecuted to
completion.

2, a. In accordence with California Civil Code Section 1461 er seq., all
conditions, covenants and restrictions contained in this Agreement shall be covenants running
with the land for the respective periods of time set forth in Section 5, below. The parties
acknowledge and agree that the conditions, covenants and restrictions directly benefit the
Property and benefit property that the City owns or will own (including, without limitation,
underlying interests in streets) within the Project Area and shall, in any event, and without regard
to technical classification or designation, legal or otherwise, be, to the fullest extent permitted by
law and equity, binding for the benefit and in favor of, and enforceable by City and its successors
and assigns and any property the City owns, now or in the future, (including, without limitation,
underlying interests in streets) within the Project Area, against Developer, its successors and
assigns, to ot of the Property or any portion thereof or any interest therein, and any party in
possession or occupancy of said Property or portion thereof, City shall be deemed the
beneficiary of the covenants, conditions and restrictions of this Agreement both for and in its
own right and for the purposes of protecting the interests of the community, The covenants,
conditions, and restrictions shall run in favor of City, without regard to whether City has been,
remains or is an owner of any land or interest therein in the Property or the Project Area. Except
as provided in the preceding sentences and in applicable law (as now exists or as hereinafter may
be amended), the covenants, conditions and restrictions contained herein shall not be enforceable

by any third party.

b. In addition to the authority provided under California Civil Code Section
1461 ef seq., the parties hereto acknowledge and agree that California Health and Safety Code
Sections 33435, 33436, 33437, 33438 and 33439 provide legal authority, separate and apart from
California Civil Code Section 1461 ef seq., for establishing the covenants running with the land
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set forth herein, City deems the covenants, conditions and restrictions in this Agreement to be
necessary to prevent speculation and to carry out the purposes of the Redevelopment Law,

3, City shall have the right, in the event of any breach of any such agreement or
covenant, fo exercise all the rights and remedies, and to maintain any actions at law or suit in
equity or other proper proceedings to enforce the curing of such breach of agreement or
covenant.

4, No violation or breach of the covenants, conditions, restrictions, provisions or
limitations contained in this Agreement shall defeat or render invalid or in any way impair the
lien or charge of any mortgage permitted by the DDA.

5. The non-discrimination covenants, conditions and restrictions confained in
Sections 1.b. and I.c. of this Agreement shall remain in effect in perpetuity. Every other
covenant, condition and restriction contained in this Agreement shall remain in effect for fifty
(50) years from Completion, at which point in time it shall automatically terminate and be of no
further force or effect,

6. Prior to exercising any remedies hereunder, City shall give Developer notice of
such default. Except as otherwise set forth herein, if a non-monetary default is reasonably
capable of being cured within 30 days, then Developer shall have such period to effect a cure
prior to exercise of remedies by City. If the non-monetary default is such that it is not
reasonably capable of being cured within thirty (30) days, and Developer (i} initiates corrective
action within said period and (i) diligently, continually (subject to force majeure events) and in
good faith works 1o effect a cure as soon as possible, then Developer shall have such additional
time as is reasonably necessary to cure the default prior to exercise of any remedies by City,
provided, however, that in no event shall City be precluded from exercising remedies if City’s
security in the Property becomes or is about to become materially jeopardized by any failure to
cure a default or the default is not cured within ninety (90) days after the first notice of default is
given. Monetary defaults shall be cured within ten (10) days.

a. No lender shall be obligated by the provisions of this Agreement to
construct or complete the Improvements or to guarantee such construction or completion, Nothing
in this Agreement shall be deemed or construed to permit, or authorize any such Jender to devote
the Site to any uses, or to construct any improvements thereon, other than those uses or
improvements provided for or authorized by this Agreement.

b. Whenever the City shall deliver any notice or demand to Developer with
respect to any breach or default by Developer, the City shall at the same time deliver the notice or
demand to each Permitted Lender (as defined in the DDA) that requests such notice or demand, in
writing, from the City and provides its contact information for the notice or demand. Each such
Permitted Lender shall (insofar as the rights of the City are concerned) have the right at its option
within ninety (90) days after the receipt of the nofice, to cure or remedy, or commence to cure or
remedy, any such default and to add the cost thereof to the security interest debt and the lien of
its security interest. If such default shall be a default which can only be remedied or cured by
such Permifted Lender upon obtaining possession of the encumbered property, such Permitted
Lender shall seck to obtain possession with diligence and continuity through a receiver or
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otherwise, and shall remedy or cure such default within ninety (90) days after obtaining
possession; provided that in the case of a default which cannot with diligence be remedied or
cured, or the remedy or cure of which cannot be commenced within such ninety- (90) day period,
such Permitfed Lender shall have such additional time as reasonably necessary to remedy or cure
such default with diligence and continuity not to exceed one hundred and eighty (180) days, unless
the City agrees to further extensions in its reasonable discretion; and provided further that such
Permitted Lender shall not be required to remedy or cure any non-curable default of Developer.
Any Permitted Lender who forecloses on its Permitted Deed of Trust, or is assigned or otherwise
succeeds to Developer’s rights under this Agreement, or, subject to the reasonable approval of
the City Manager, the successful bidder at a foreclosure sale, shall have the right to undertake or
continue the construction or completion of the Improvements upon execution of a written
agreement with the City by which such Permitted Lender expressly assumes Developer’s rights
and obligations under this Agreement, approval of which agreement shall not be unreasonably
withheld by City. Any such Permitted Lender properly completing such improvements shall be
entitled, upon written request made to the City, to a Release of Construction Covenants from the
City.

7. If a violation of any of the covenants or provisions of this Agreement remains
uncured after the respective time period set forth in Section 6, above, then City and its successors
and assigns, without regard to whether City or its successors and assigns is an owner of any land
or interest therein to which these covenants relate, may institute and prosecute any proceedings
at law or in equity to abate, prevent or enjoin any such violation or attempted violation or to
compel specific performance by Developer of its obligations hereunder. No delay in enforcing
the provisions hereof as to any breach or violation shall impair, damage or waive the right of any
party entitled to enforce the provisions hereof or to obtain relief against or recover for the
continuation or repetition of such breach or violations or any similar breach or violation hereof at
any later time.

8. This Agreement may be executed in counterparts, each of which shall be an
original and all of which shall constitute one and the same instrument, The signature pages of
one or more counterpart copies may be removed from such counterpart copies and all attached to
the same copy of this Agreement, which, with all attached signature pages, shall be deemed to be
an original agreement.
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IN WITNESS WHEREOF, Developer and City have executed this Agreement as of the

dates set opposite their signatures,

Dated:

Dated:

APPROVED AS TO FORM
City Attorney

By:
Jemnifer Lyon

KANE, BALLMER & BERKMAN
Special Counsel

By:

9% and Palm Covenents v7
12-12-11

SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC,, a
California corporation, its manager

By:

Colton T. Sudberry, President

CITY OF IMPERIAL BEACH

By:

Gary Brown
City Manager
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STATE OF CALIFORNIA

COUNTY OF
On before me, , a Notary
Public, personally appeared , who proved to me on the

basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they exccuted the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature (Seal)
STATE OF CALIFORNIA
COUNTY OF
On before me, , & Notary
Public, personally appeared , who proved to me on the

basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ics), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

1 certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct,

WITNESS my hand and official seal.

Signature (Seal)
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STATE OF CALIFORNIA

COUNTY OF
On before me, _, a Notary
Public, personally appeared _, who proved to me on the

basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature (Seal)
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Exhibit “A”
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ATTACHMENT NO. 10

FORM OF ENVIRONMENTAL INDEMNITY
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ENVIRONMENTAL INDEMNITY

THIS ENVIRONMENTAL INDEMNITY (this “Indemnity”), dated as of

s 20 ,is made by a
(“Developer™), whose
address for purposes of giving fotices is

, in favor of the CITY OF
IMPERIAL BEACH, CALIFORNIA, a municipal corporation (“Clty”) and IMPERIAL BEACH
REDEVELOPMENT AGENCY, a pubhc body, corporate and pohhcg/lts successors and assigns
{(“Redevelopment Agency” and collectzvely with City, the “Indemnifg ipd Parties”), whose address
for purposes of giving notices is 825 Imperial Beach Boulev. i mperial Beach, California
91932, '-

P

WHEREAS, Developer is the owner of Jiegl_‘ property in the City ¢ pe;lal Beach
Cahfomla, as more par‘ucuiarly descnbed on «zExhif" t,_\' f

s ;.and Developer dated as of
i g the ge‘velopment of the Property;

',ges a “‘ﬁ on of the 1éalp10peﬂy referred to in the DDA as the “Sn‘.e”) fo
éils. develop iment and use of the Property for a grocery store for insert
\___"-“ijeé‘tﬁg,gand

H?

i agreed to execute and deliver to the Indemnified Parties this

Indemnity in ot er to mduce the Indemnified Parties to agree to convey the Property to
Developer. N ,ﬁ

NOwW, THERE E RE in consideration of the foregoing and in consideration of the
mutual agreements heft %inafter set forth, Developer hereby agrees with the Indemnified Patties as
follows:

SECTION 1. DEFINITION

For the purpose of this Indemnity, “Hazardous Substances” shall include, without
limitation, any substance, material or waste which is or becomes regulated by the United States
government, the State of California, or any local or other governmental authority, including,

9™ and Palm Environmental Indemmty v3
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without limitation, any material, substance or waste which is (i) defined as a “hazardous waste,”
“acutely hazardous waste,” “restricted hazardous waste,” or “extremely hazardous waste” under
Sections 25115, 25117 or 25122.7, or listed pursuant to Section 25140, of the California Health
and Safety Code; (ii) defined as a “hazardous substance” under Section 25316 of the California
Health and Safety Code; (iif) defined as a “hazardous material,” “hazardous substance,” or
“hazardous waste” under Section 25501 of the California Health and Safety Code; (iv) defined as
a “hazardous substance” under Section 25281 of the California Health and Safety Code; (v)
petroleum; (vi) asbestos; (vii) a polychlorinated biphenyl; (viii) listed under Article 9 or deﬁned
as “hazardous™ or “extremely hazardous” pursuant to Article 11 of Iijle 22 of the California
Code of Regulations, Chapter 20; (ix) designated as a “hazardous substanee” pursuant fo Section
311 of the Clean Water Act (33 U.S.C. Section 1317); (x) def”ed as a “hazardous waste”
pursuant fo Section 1004 of the Resource Conservation and Reé'éﬁ‘_‘igg Act (42 U.8.C, Section
6903); (xi) defined as a “hazardous substance” pursuant to*‘fS_’gction 1\4l*of the Comprehensive
Environmental Response, Compensation and Liability }cf (42 W.8.C. Secf‘ n 9601); or (xii) any

~?e

other substance, whether in the form of a solid, llquzd,sgas or‘any other form:whatsoever, which

by any governmental requirements either requires peclal hgndlmg in its 1
o

=

et:ransportatlon
is deﬁned as “hazardous?or is harmful
1pub1rc Realth and safety. “Hazardous
the construction, development,
re used in accordance with all

genetation, collection, storage, treatment or dlsposa
to the environment or capable of posing a tisk of inj 19
Substances” do not include materials customarily usé
operation or maintenance of real estate, Proyided such substaQ:
laws. \%‘f ;

: _;Whlle Developer is the owner of the Propeity or
& comply “withatly and all laws, regulations and/or orders which

o

any portl%gher
may be piomulgated, 't'me 1o time, to the extent applicable to the Property, with respect to

the di larg vl of H%‘zérdoﬁs Substances, to pay immediately when due the costs
of the ?emo,yal of, or any* ther act‘gbn required by law with respect to, any such Hazardous
Substances““{?‘d to keep th g‘Property free of any lien imposed pursuant to any such laws,
'6 ers. Nothmé herein contained shall be deemed to prohibit Developer from
ty or anlount of any costs, action or lien, nor to limit the remedies available

Pt
£

(b) ﬂ)eveloper covenants that the Property will not, while Developer is the
owner thereof, be used for any activities involving, directly or indirectly, the use, generation,
freatment, storage, release or dlsposal of any Hazardous Substances, except for de minimis
quantities used at the Property in compliance with all applicable environmental laws and
required in connection with the construction of a [INSERT APPLICABLE USE, e.g., grocery
store], as well as the routine operation and maintenance of the Property.

9% and Palm Environmental Indemnity v3 f
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(¢}  Developer further agrees that, while Developer is the owner of the
Property or any portion thereof, it shall not release or dispose of any Hazardous Substances at the
Property except in compliance in all material respects with all applicable environmental laws.

(d)  The Indemnified Parties shall have the right, but not the obligation, at any
time, to conduct an environmental audit of the Property at the Indemnified Parties’ expense,
unless Hazardous Substances are found, then at Developer®s sole cost and expense, and
Developer shall cooperate in the conduct of any such environmental audit but in no event shall
such audit be conducted unless the Indemnified Parties believe thai:such audit is warranted.
Other than in an emergency, such audit shall be conducted only aﬂe;;ij@ of:notice has been given
to Developer and only in the presence of a representative of Devg;lg‘)jﬁ;qr. Developer shall give the
Indemnified Parties and their agents and employees access5to “the. Property to remove, or
otherwise mitigate against the effects of, Hazardous Substandgg, or Déveloper shall perform such
tasks itself. B

N
Prod
oty

(¢}  Developer, while Developer.¥ the owner of the Propérty’or any portion
thereof, shall not install, or knowingly permit tosﬁgéﬁg‘ alled, oji:g]‘_,_he Property friablc asbestos or
any substance containing asbestos and deemed hdzalousiby®federal or stdte regulations
respecting such material, and, with respect to any such mit currently present in the Property,
Developer shall prompily either (i) réinove or cause to b ;gloved any material that such

regulations require to be removed or (iiﬁ@fé"ffhgn}gisc comply il material respects with such
1‘# g 03

federal and state regulations, at Developerts ¢icost.and expenée,:- FDeveloper shall fail to so
do within all applicable notice and cure petiods pe“"& d underzapplicable law, regulation or
order, then the Indemnified Parties may do wﬁ%gte}épﬁ's ¢t Gially reasonable to comply in all
material respects with tggﬁa@hngle law, ré%ﬁl‘a’.tion or otder, at Developer’s sole cost and

expense (as between D ‘

Debeloper ajitithe Indemnified Partics) and the costs thereof shall be added

Tereinafter défined) of Devé‘i%peg under this Section 2.
=

to the Obligations (as:

0. Deve“lq__\; ?Hﬁiﬁfﬁﬂ‘gg@ﬁg@l%%dvise the Indemnified Parties in writing of
any of the followiis 22(1) any“pending or threatened environmental claim against Developer or
the Propeity or (if) anyigor c_litiox%bﬁ%“ eurrence on the Property that (A) results in noncompliance
by Deie i splicable ‘ep¥iréiimental law, (B) could reasonably be anticipated to
hé: Property to be's ibject toFany restrictions on the ownership, occupancy, use or
ny@;:fg?f the Prqpejjﬁ under any environmental law or (C) could reasonably be
anticipated to foii, the basis égﬁan environmental claim against the Property or Developer.

xﬁf’;

«Developer shall indemnify, protect and hold the Indemnified Parties
and their respective Q*fe‘jé’c{ted officials, members, directors, officers, employees and agents
harmless from and agéinst any and all damages, losses, liabilities, obligations, penalties, claims,
litigation, demands, defenses, judgments, suits, proceedings, costs, disbursements or expenses
(including, without limitation, attorneys’ and experts® fees and disbursements) of any kind or of
any nature whatsoever (collectively, the “Obligations”) which may at any time be imposed upon,
incurred by or asserted or awarded against the Indemnified Parties or either of them, and/or their
respective elected officials, members, directors, officers, employees and agents and arising from

or out of:
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(1)  The presence of any Hazardous Substances on, in, under or affecting all or
any portion of the Property or any surrounding areas (including Hazardous Substances known or
anticipated to be present), except to the extent that such Hazardous Substances: (A) were caused
by the Indemnified Parties or their agents; or (B) otherwise existed on, in, under or affecting all
or any portion of the Property ot any surrounding ateas prior to the time Developer became the
owner of the Property;

(2)  The breach of any covenant made by Developer in Section 2.1 hereof or

a8
Py
:"-r’ﬁ ‘1\
A

(3)  The enforcement by the Indemnified Partiesggff’%ﬁ .of the provisions of

this Section 2.2 or the assertion by Developer of any defense to ?g ibligations hereunder.

i

A

2.3 Notwithstanding any other provision herein, 6“,13_5‘;15 othétwise allowed by law, the

Indemnified Parties, and each of them, and/or their&rf;é;s,gpétive electe disofficials, members,

directors, officers, employces and agents may recove;;;glifécﬂ:jr‘*from Develépg or from any other
party who may be responsible for: y: :

o, 5

i, e £
»‘;}3
£

any damages, costs and expensgs in%ﬁ*re%aby the Indemnified Parties
officers, employees and agents as a
 partner, member, shareholder,

' ﬁﬁted partner of Developer;

(2)  any damages, costs and ex sincurred”by the Indemnified Parties
and/or their respective elected officials, memﬁgrs Alitector '*f;ﬁ‘é’ers, employees and agents as a
result of any misappropyjaffoniofifunds providetfor the construction of the Project as described
in the DDA, revenuesifr

Zoperation of }he Project, any funds on deposit, proceeds of
demnatio ;:;:rproceeds; %},\y -
géscosiyandzctpenses incurred by the Indemnified Parties
fficials, maemibers, directors, officers, employees and agents as a
Haperson or entity, involving, directly or indirectly, the use,
idisposal of any Hazardous Substances by the person or

and/or theig;;g_f_fﬁf’éiiﬁ‘%szEiﬁih’f‘éfzz.9153ctec‘lE
result gﬁﬁe negligenits fof
generafion, treatment, stofage, releas
entity reShonsi ad;

B, all cou;;éf costs and attorneys’ fees reasonably incutred in enforcing or
collecting upon any:of the fotegoing exceptions.

SECTION 3. DEVELEOPER’S UNCONDITIONAL OBLIGATIONS

31  Unconditional Obligations. Developer hereby agtees that the Obligations shall be
paid and performed strictly in accordance with the terms of this Indemnity, regardless of any
law, regulation or order now or hereafter in effect in any jurisdiction affecting the DDA or
affecting any of the rights of the Indemnified Parties with respect thereto. The obligations of
Developer hereunder shall be absolute and unconditional irrespective of:
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(1)  The validity, regularity or enforceability of the DDA or any other
instrument or document executed or delivered in connection therewith;

(2) Any alteration, amendment, modification, release, termination or
cancellation of the DDA, or any change in any term with respect to all or any of the obligations
of Developer contained in the DDA;

(3)  Any waiver of, or consent to any departure from, any provision contained
in the DDA; or

"é;' o
ise constitute a defense

(4)  Any other circumstance that might
Obligations.

available to, or a discharge of, Developer with respect to any or:

3.2  Continuation, This Indemnity (i) is a conhnum\g indemni

full force and effect until the satisfaction in full of allwof the Obligations; a g (i) shall continue
to be effective or shall be reinstated, as the case ma be, if at any time any pay}ﬁ
Obligations is rescinded or must otherwise besfetiiried by thet Indemmﬁed P'
insolvency, bankruptcy ot reorganization of Developer:
had not been made.

2

15‘1‘—

3.3  Termination. Notmthstandl g
Obligations and the payment (or performan
DDA, this Indemnity shall not terminate if any of thi

03 Reglét opment Agency of ‘Clty has»* at any time or in any manner
participated in the managemen ‘ontrol of, taken possession of (whether personally, by agent
or by appomtment offa’ Fe giver), ol:taken title to the Property or any portlon thereof, whether by

foreclosure, deed in Heu'o, ‘“ﬁr@ sale under power of sale, exercise of option or otherwise;
or

¢ has' _"éh, ¥ change, between the date hereof and the date on which

all Of‘jh?;ObilgathIlS arespaid arf(:hﬁ ol formed in full, in any Hazardous Substances laws, the

effett of%g\fzmch may be tGimake avlender or mortgagee liable with respect to any of the

Obhgatlons ~potw1thstandmg the fact that no event, circumstance or condition of the nature
iraph (1) aboye ever occurred.

4.1  Developer hereby waives the following:
(1)  Promptness and diligence;

(2)  Notice of acceptance and notice of the incurrence of any obligation by
Developer;

0% and Palm Environmental Indemnity v3
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(3)  Notice of any action taken by the Indemnified Parties, Developer or any
other interested party under any agreement or instrument relating to the DDA;

(4)  All other notices, demands and protests, and all other formalities of every
kind, in connection with the enforcement of the Obligations, the omission of or delay in which,
but for the provisions of this Section 4, might constitute grounds for relieving Developer of its
Obligations hereunder;

(5)  The right to a trial by jury with respect to any.dispute arising under, or
relating {o, this Indemnity; SR

t Agegcj or City to file or enforce
“t'l:gé‘f proceedings) of any person or

oy

\ab:

‘Statement, request or consent made hereunder shall be in writing
Ifinailed by first-class certified mail, return receipt requested, to the
s first ‘Eféi’rjagraph of this Indemnity,

e

Any notice thejiz%i%‘%personally delivered (including by means of professional messenger
setvice, courier servi€e such as United Parcel Service or Federal Express, or by U.S. Postal
Service), shall be deemed received on the documented date of receipt, and any notice that is sent
by registered or certified mail, postage prepaid, return receipt required shall be deemed received
on the date of receipt thereof,

9™ and Palm Environmentat Indemnity v3
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SECTION 6. MISCELLANEOUS

6.1  Developer shall make any payment required to be made hereunder in lawful
money of the United States of America, and in same-day funds, to Redevelopment Agency or
City, as the case may be, at their address specified in the first paragraph hereof,

6.2  No amendment of any provision of this Indemnity shall be effective unless it is in
writing and executed by Developer and the Indemnified Parties, and no waiver of any provision
of this Indemnity, and no consent to any departure by Developer from any provision of this
Indemnity, shall be effective unless it is in writing and executed b){réﬂi”é“'*fﬁdgmniﬁed Parties, and
then such waiver or consent shall be effective only in the speci “":Eitigstance and for the specific
purpose for which given. o

e A"%'. B A '
6.3  No failure on the part of the Indemiﬁggggggﬁlcs to exergise, and no delay in
exercising, any right hereunder shall operate as a waiyer thefeof, nor shall~any; single or partial
s¢ of;any other

exetcise of any right preclude any other or Turthes '” «

ercise thereof or the exé
tight. The rights and remedies of the IndemnifiédRasties pl-czigded herein and“itithe DDA, if
applicable, are cumulative and are in addition to, an‘d‘gg‘:‘ot\exgl%hi’irc of, any righfs or remedies
provided by law. The rights of the Indemnified Parties ufidefithe DDA, if applicable, against any
party thereto are not conditional or coritingent upon any att Tipt by the Indemnified Partics to

exercise any of its rights under any otherdocument againsf%’éﬁ'éh party or against any other
person or collateral.

{:*‘% Ir

b
A

il

64  Any provision of this Indeﬁ%ﬁity

5,

3
i

3z

. &
on A “proliibited or unenforceable in any
jurisdiction shall, as tofs'yc}li dsdiction, be Sfeffective tgfﬁﬁe extent of such prohibition or
unenforceability withoyit

ot invalitiatihg the remaiiling portions hereof and without affecting the
validity or enforceabili O

=

of such provision in any ‘other, jurisdiction.

d(lgg"z upon Developer and Developer’s successors

6.5 This ¢
and assigns:A A her, tits and remedies of Redevelopment Agency, City
angd the}i;:}?"espective “glected oi‘ii?g;aj‘g, members, directors, officers, employees and agents
hereurilEn, to the beneﬂ%*@%ﬁevﬁ%@ﬁt Agency, City and their respective elected officials,
membersidirectors, ofﬁcer‘s‘%’s?ﬁégpploygé’?’ and agents, any successors to Redevelopment Agency’s
or City’s iriterdst in the Propeity, any other person who acquires any portion of the Property at a
foreclosure salé,%idﬁ% otherwise%L:Flrough the exercise of Redevelopment Ageney’s or City’s rights
and remedies undé“rgtlge DDA, any successors to any such person, and all directors, officers,
employees and agentsiofdll of the aforementioned parties. Without limiting the generality of
clavse (ii) of the innn%ij_j‘“"ieiy preceding sentence, Redevelopment Agency and City may, subject
to, and in accordance*with, the provisions of the DDA, assign or otherwise transfer all or any
portion of their respective rights and obligations under this or any other document, to any other
person, and such other person shall thereupon become vested with all of the rights and
obligations in respect thercof that were granted to Redevelopment Agency and City herein or
otherwise. None of the rights or obligations of Developer herennder may be assigned or
otherwise transferred without the prior written consent of the Indemnified Parties.
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6.6  Developer hereby (i) itrevocably submits to the jurisdiction of any California or
federal court sitting, in each instance, in San Diego County in any action or proceeding arising
out of or relating to this Indemnity, (ii) waives any defense based on doctrines of venue or forum
non conveniens or similar rules or doctrines and (iii) irrevocably agrees that all claims in respect
of any such action or proceeding may be heard and determined in such California or federal
court, Developer irrevocably consents to the service of any and all process which may be
required or permitted in any such action or proceeding to the address specified in the first
patagraph of this Indemnity, above. Developer agrees that a final judgment in any such action or
proceeding shall be inclusive and may be enforced in any other Junsdwtxon by suit on the
judgment or in any other manner provided by law.

are inserted only as a
or describe the scope or

6.7  The title of this document and the captions used néit
matter of convenience and for reference and shall in no way dg defi ﬁne lift
the intent of this Indemnity or any of the provisions here

6.8  This Indemnity shall be governed by
with, the laws of the State of California apphcableigo contracts made and t

therein, except to the extent that the laws of the United:States’

A and consuged and inter plet ;
7 “preempt the laws of the State of
California. '

Hazardous Substances that existed on, in, ur1§er ors \_tmgyail or zaqffy portion of the Property or

any surrounding areas prior to the time Develcﬁ)er became‘thk‘;'éwner of the Property.

Dated:

Colton T. Sudberry, President
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EXHIBIT “A*

LEGAL DESCRIPTION

[behind this page]




ATTACHMENT NO., 11

FORM OF PUBLIC IMPROVEMENT DISBURSEMENT AGREEMENT
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PUBLIC IMPROVEMENT DISBURSEMENT AGREEMENT

(Progress Payments)

THIS PUBLIC IMPROVEMENT DISBURSEMENT AGREEMENT (this “Agreement™)
is made as of » 20__ by and between CITY OF IMPERIAL BEACH, a municipal
corporation (“City”) and SUDBERRY-PALM AVENUE, LLC, a California limited liability
company (“Developer”). In this Agreement, each of the Developer and the City are sometimes
individually referred to as a “Party” and collectively as the “Parties”. For good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties hereby
agree as follows:

RECITALS

A, City and Developer have entered into that certain Disposition and Development
Agreement dated 20__, which is incorporated herein by this reference (the
“DDA”), concerning the sale to Developer of certain real property described in Exhibit “A”
attached hersto (the “Property”) and its development as a commercial/retail center (the
“Project”). Any capitalized term not otherwise defined in this Agreement shall have the meaning
ascribed to such term in the DDA.

B. As a condition to the DDA, Developer has agreed to design, permit, construct and
install certain off-site Public Improvements (as defined in the DDA) needed for the development
of the Project, which Public Improvements are described in Recital C, below, and City has
previously expended funds (the “Disbursed Funds” described in Section 3.b., below) to
commence the preparation of plans for the Public Improvements and agreed to provide
additional funds (the “Remaining Public Improvement Funds” described in Section 3.b., below)
to pay or reimburse Developer for the cost of designing, permitting, constructing and installing
the Public Improvements (the “Public Improvement Costs”).

C. The Public Improvements shall consist of the design, permitting, construction and

 installation .of the work reflected on the approved construction drawings for the Public

~ Improvements, including without limitation, the following, all of which shall meet all applicable
City standards:

1. The intersection improvements at Delaware, Palm and State Route 75 (the
“Highway 75 Access Improvements”) including, without limitation, the
following;

(@  Removal of existing median and pavement between Palm Avenue
and Site entrance;
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(b}  Removal of existing curb/gutter, median and pavement along
southern side of Palm Avenue, between 7% Avenue and State
Route 75;

(c) Construction of new curb/gutter, pavement and median on Palm
Avenue between 7" Avenue and State Route 75 :

(d)  Instaildtion of landscaping and irrigation and storm water treatment
“gard en;

(e) Installation of new street lights; and
@ Any other Cal-Trans requirements relating to the foregoing,

2. Moving of traffic signals and interconnection of traffic signals and
construction of curbs, gutters, sidewalks and landscaping on Palm Avenue
and 9" Street; -

3. All existing and proposed utilities within the boundary of the Site, or
within any right-of-way abutting the boundary shall be placed
underground (conversion) to the reasonable satisfaction of the City
Engineer. Developer is responsible for complying with the requirements
and make such arrangements with each serving and impacted utility
company for the conversion or additional installation of such facilities (the
“Underground Utilities);

4, Removal and replacement of the concrete alley at the south end of the Site
to the reasonable satisfaction of the City Engineer, including the
adjustment to grade and/or replacement of all utility covers in such alley.
The concrete section shall be designed to support the imposed load of fire
apparatus fo withstand a minimum 95,000 pound vehicle load (“Alley
Improvements™); and ' B :

5. The existing traffic signal pole signaling left turns from Westbound Silver
Strand Boulevard to Palm Avenue shall be removed and replaced to the
reasonable satisfaction of the City Engineer (“New Traffic Sigual®).

D. In addition, Developer has agreed to design, permit, construct and install the
Ninth Street Improvements, consisting of the resurfacing and improvement of 9™ Street, between
Palm Avenue and Donax Avenue, as required by the City as a condition of the
approval of the Entitlements, and City has agreed to provide the funds needed to pay all Ninth
Street Costs, estimated to be $200,000.

E. City and the Imperial Beach Redevelopment Agency have entered into a
Cooperation Agreement dated February 16, 2011 (the “Cooperation Agreement), pursuant to
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which Redevelopment Agency has conveyed and transferred to City certain real property, money
and other assets of the Redevelopment Agency (the “Redevelopment Assets™), and City has
agreed to aid and cooperate in the implementation of the Redevelopment Plan and administer the
Redevelopment Assets on behalf of the Redevelopment Agency. Therefore, as between the City
and the Redevelopment Agency, the City shall administer this agreement on behalf of the
Redevelopment Agency, and to the extent disbursement of funds to Developer is required
pursuant to this Agreement, stibject to Recital G., below, City shall disburse such funds.

F. Pursuant to the Cooperation Agreement, among other things, the City has agreed
to develop and construct certain public improvements for the purpose of aiding and cooperating
with the Redevelopment Agency in the redevelopment of the Site, including, but not limited to,
intersection improvements to allow vehicular access to the Site from State Route 75, and the
Redevelopment Agency has agreed to reimburse City for the public improvements from net
available tax increment, as defined in the Cooperation Agreement (the “Cooperation Agreement
Revenues™).

G.  Developer acknowledges and agrees that to the extent that the City has any
financial obligations to Developer pursuant to this Agreement, such financial obligation is and
shall be a special limited obligation, payable solely from the funds that have been transferred or
pledged by the Redevelopment Agency to the City, and allocated for the Public Improvements
and the Ninth Street Improvements, pursuant to the Cooperation Agreement, and is not and shall
not be a pledge of or obligation payable through the City’s general fund. Accordingly, nothing
in this Agreement shall require or be deemed to require the City to expend or commit to expend
monies from its general fund to satisfy any of the obligations set forth in this Agreement.

NOW, THEREFORE, City and Developer agree as follows:

1. Deposit into Construction Escrow Account,

Promptly following the mutual execution of the Disbursed Funds Memorandum
(described in Section 3.b., below) establishing the amount of the Disbursed Funds and the
Remaining Public Improvement Funds, City shall ‘open a construction escrow account
(“Construction Escrow™) with Wells Fargo Bank or another lending institution mutually
acceptable to the City Manager and Developer (“Escrow Agent”), and shall deposit into the
Construction Escrow the sum equal to $200,000 less the Disbursed Funds (the “Initial Deposit™).

2. Conditions Precedent.

a. Notwithstanding any provision to the contrary set forth in this Agreement, City
shall have no obligation to approve disbursement of any funds from the Construction Escrow to
or for Developer for the design, permitting, construction and installation of the Public
Improvements or the Ninth Street Improvements, except for the Initial Deposit, unless and until
the conditions precedent to Public Improvement Reimbursements set forth in this Section 2 have
been satisfied in full, Prior to the satisfaction of the conditions set forth in Section 2.b., below,
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City shall only be obligated to approve disbursements for eligible Public Improvement Costs that
are incurred in the prepatation of plans for the Public Improvements and the Ninth Street
Improvements, to the extent of the Initial Deposit, as provided in this Agreement. As a condition
precedent to the disbursement from escrow of any portion of the Initial Deposit, City, Developer
and Escrow Agent shall exccute a disbursement agreement (“Disbursement Agreement”)
substantially in the form of or consistent with this Agreement which shall provide for
disbursement of furids by the Escrow Agent for costs incurred in the design, permitting,
construction and installation of the Public Improvements, upon the written approval of such
disbursements by the City Manager or his or her designee; which approval shall be limited to
confirming that the requested funds have been expended (or costs incurred) for Public
Improvement Costs in accordance with this Agreement.

b. Not later than five (5) Business Days after the satisfaction of the following
conditions, City shall deposit the $2,000,000 balance of the Remaining Public Improvement
Funds (plus the estimated $200,000 for the Ninth Street Improvements) into the Construction
Escrow: T

1. Public Improvement Budget. Developer shall have prepared and submitted to
the City Manager, and the City Manager shall have approved, a line item
budget for the Public Improvement Costs (the “Public Improvement Budget™)
setting forth all eligible costs and expenses for the planning, construction and
installation of the Public Improvements. The Public Improvement Budget
shall not inciude any amounts to be paid to Developer or any Affiliate of
Developer as a management fee, contractor’s fee or for overhead or general
conditions, regardless of how characterized. The City Manager shall approve
or disapprove the Public Improvement Budgst within twenty (20) days of a
complete submittal. The City Manager shall not unreasonably withhold,
condition or delay approval of the Public Improvement Budget. The Public
Improvement Budget may be amended from time-to-time upon the written
approval of the Parties, provided that City’s contribution for the Public
Improvements shall not exceed the Remaining Public Improvement Funds as
set forth in the Disbursed Funds Memorandum, plus the additional amount
needed, if any, for the Ninth Street Improvements, estimated to be $200,000.

2. Public Improvement Contract. Developer and its general contractor shall have
executed the Public Improvement Contract deseribed in Section 208 of the
DDA, approved by the City Manager.

3. No default. City shall determine that Developer is not in default of any
material obligation under the DDA or any related instrument or agreement,

c. Promptly after the City deposits into Escrow the funds deseribed in paragraph
2.b., above, Developer shall process the first application for payment to pay for the cost of,
among other things, the following:
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1. Bond. Developer shall obtain and pay the premium for a contractor’s bond
(the “Bond”) covering labor, materials and faithful performance for
construction of the Public Improvements and the Ninth Street Improvements
in an amount equal to one hundred percent (100%) of the construction price
set forth in the Public Improvement Contract. Prior to the commencement of
construction of the Public Improvements and the Ninth Street Improvements,

ting  the Bond shall have been approved in writing by the City Manager as to
content, form and amount. Developer shall, prior to the commencement of
construction of the Public Improvements and the Ninth Street Improvements
deliver to City a certificate or certificates from the bonding company issuing
the Bond, naming the City as an additional obligee under the Bond.
Notwithstanding the foregoing, the requirement of this paragraph 2.c.1, shall
be deemed satisfied in full by any Bond meeting the requirements of the City
of Imperial Beach for public improvements.

2. Insurance. Developer shall obtain and pay the premium for the Insurance
Policies required by Section 309 of the DDA, with respect to the construction
of the Public Improvements and Ninth Street Improvements by Developer,
Developer shall, prior to the commencement of construction of the Public
Improvements and the Ninth Street Improvements deliver to City a certificate
or certificates from the insurance company issuing the insurance policies,
naming the City as an additional insured.

3. Other Costs. The City Manager may, in his sole discretion, approve as part of
the first application for payment other Public Improvement Costs and Ninth
Street Costs, provided such costs are of a minor nature, such as permit costs,

3. Disbursements.

a, City shall direct the Disbursement Agent to make disbursements of the Remaining
Public Improvement Funds and the Ninth Street Funds in accordance with the executed Public
Improvement Disbursement Agreement, Notwithstanding anything to the contrary contained in
this Agreement, in the event the Construction Escrow is opened and the DDA is terminated for
any reason, City shall have the right in its sole and absolute discretion to direct the Disbursement
Agent to remit to City any amounts on deposit in the Construction Escrow.

b. Subject to the conditions precedent set forth in Section 2, above, City shall pay to
or for the benefit of or reimburse Developer for the cost of designing, permitting, constructing
and installing the Public Improvements described in Recital C, above (the “Public Improvement
Costs™), not to exceed the amount described in this Section 3.b. City has committed the sum of
$2,200,000 (the “Public Improvement Funds™) for the Public Improvements described in Recital
C, above. Prior to the Effective Date, City has incurred and disbursed to Project Design
Consultants a portion of that amount for the preparation of plans for the Public Improvements,
which is estimated to be $43,152 (the “Disbursed Funds”). Prior to the disbursement of any
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additional Public Improvement Funds, the City Manager and Developer shall agree on the actual
amount of the Disbursed Funds by a written memorandum (the “Disbursed Funds
Memorandum”). For purposes of this Agreement, the amount of the Public Improvement Funds
remaining after disbursement of the Disbursed Funds shall be referred to as the “Remaining
Public Improvement Funds”. As an example, if the Disbursed Funds equal $43,152, the
Remaining Public Improvement Funds would equal $2,156,848. The actual Remaining Public
Improvement Funds shall be agreed upon and set forth in the Disbursed FundssMemorandum. In
addition to the obligation to disburse the Remaining Public Improvement Funds for the Public
Improvements, City shall disburse to or for the benefit of or reimburse Developer for the Ninth
Street Improvements, an additional amount, estimated to be $200,000 (the “Ninth Street Funds™),
as provided in paragraph 4 of this Section 3.b., below. The City shall disburse the Remaining
Public Improvement Funds and the Ninth Street Funds as follows:

1. City’s obligation shall be to first reimburse Developer, from the Remaining
Public Improvement Funds, for the cost to construct the Highway 75 Access
Improvements.

2. Upon completion of consteuction of the Highway 75 Access Improvements,
Developer shall provide to the City Manager a written certification that all
costs for the completion of the Highway 75 Access Improvements have been
paid in full.

3. To the extent any portion of the Remaining Public Improvement Funds
remains available after paying the costs for the Public Improvements listed in
Section 219,21, above, (such portion being referred to as the “Excess
Funds”), the City shall disburse such Excess Funds to the extent necessary to
pay or reimburse Developer for the cost of the Public Improvements described
in paragraphs 2 thiough 5 of Recital C.1., above, in accordance with the
procedures set forth in the Public Improvement Disbursement Agreement,
Escrow Agent shall remit to City any Excess Funds remaining after paying for
all the Public Improvements listed in Recital C, above, :

4. In addition to funding the Remaining Public Improvement Funds, the City
shall disburse the Ninth Street Funds to the extent necessary to pay or
reimburse Developer for the cost of the Ninth Street Improvements, in
accordance with the procedures set forth in the Public Improvement
Disbursement Agreement. To the extent the cost to complete the Ninth Street
Improvements exceeds the sum of $200,000, the City shall deposit into the
Construction Escrow additional funds equal to the amount needed to pay for
all the costs of the Ninth Street Improvements, in excess of the estimated sum
of $200,000,

c. Upon delivery of written notice to the Escrow Agent by the City that the
conditions set forth in paragraphs 2.b. and c., above, have not been satisfied by the Phase 1
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Closing Date, or that the DDA has been terminated, the Escrow Agent shall remit to City all
funds on deposit in the Construction Escrow.

d. The Escrow Agent shall be authorized to disburse funds from the Construction
Escrow to pay eligible Public Improvement Costs and Ninth Street Costs, not to exceed the
Remaining Public Improvement Funds and the Ninth Street Funds, as:follows;

1. Predevelopment Costs.

(L) At any time after exccution of the Disbursement Agreement, upon
application for payment by Developer approved in writing by City in accordance with the terms
of this Agreement, Escrow Agent shall disburse to Developer, its contractor(s) or vendors or
such other person or entity to whom such payment is due, amounts for payment to Developer or
such other payee for the cost of preparing plans and related soft costs for the Public
Improvements, not to exceed the Initial Deposit,

(if)  Upon satisfaction of all Conditions Precedent set forth in Section
2.b., above and application for payment by Developer approved in writing by City in accordance
with the terms of this Agreement, Escrow Agent shall disburse to Developer, its contractor(s) or
vendors or such other person or entity to whom such payment is due, any portion of the
Remaining Public Improvement Funds or Ninth Street Funds, as applicable, intended to
reimburse Developer or such other payee for any eligible Public Improvement Costs or Ninth
Street Costs incurred (not including costs paid out of the Initial Deposit), not to exceed the
amounts set forth for such costs in the Public Improvement Budget, as such Public Improvement
Budget has been revised from time-to-time with the reasonable approval of both Developer and
City Manager, and with Developer having the right, at its discretion (and without consent) to
move amounts designated as contingency in such Public Improvement Budget to cover amounts
incurred relative to other line items in such Public Improvement Budget (each a ‘Line Item™)
which are in excess of such Line Item amounts, and to move excess amounts in any Line Item
which Developer determines will not be needed into the contingency Line Item.

2. Disbursements for Public Improvement Costs. Developer shall not request
disbursement of funds until the funds are nceded to pay eligible Public Improvement Costs or
Ninth Street Costs. The amount of each disbursement request shall be consistent with the
approved Public Improvement Budget and limited to the amount needed. The City shall have the
right to disapprove any request if the City determines the request is not consistent with the Public
Improvement Budget, or is for an ineligible item or is otherwise not in compliance with or
inconsistent with the DDA or this Agreement. Disbursements shall be made by the Escrow
Agent upon receipt of applications for payment signed by the representative of Developer and
approved by the City Manager or his or her designee, such approval not to be unreasonably
withheld or delayed. Public Improvement Funds and Ninth Street Funds shall be used
exclusively for the payment of or reimbursement for eligible Public Improvement Costs and
Ninth Street Costs, respectively, as shown in the Public Improvement Budget, as the same may
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be amended from time to time with the written approval of Developer and the City Manager or
his or her designee, such payment of, or reimbursement to be made only after the same have
been incurred by the Developer.

3. Draw Requests. Disbursements shall be made upon submission by
Developer to City of a written itemized statement or draw request in a form that is reasonably
acceptable to the City Manager or his or her designee (the “Application for Payment” or “Draw
Request”), subject to the conditions set forth in this Agreement. An Application for Payment
shall be submitted not more frequently than once monthly. City shall determine in its sole
discretion whether or not the conditions precedent to its obligation to disburse funds have heen
satisfied or whether or not, in its sole discretion, to waive any condition precedent to its
obligation to disburse funds which City determines has not been satisfied. City shall forward any
approved Draw Requests to the Escrow Agent for disbursement of the approved amounts.

4, Description of Work. Each Application for Payment shall set forth the
following: (i) a desctiption of the work performed, materia) supplied and/or Public Improvement
Costs or Ninth Street Costs incurred or due for which disbursement is requested with respect to
any such costs shown as a Line Item in the Public Improvement Budget; and (ii) the total amount
incurred, expended and/or due for each requested Line Item, less prior disbursements.

5. Invoices. Developer shall attach to the Application for Payment invoices,
bills or such other appropriate documentation to evidence, document, justify and support the
request, which shall be an amount within the amount of the applicable Line Item in the Public
Improvement Budget.

6. Satisfaction of Requirements. Approval of each Draw Request shall be
subject to satisfaction of the requirements of this Agreement and the DDA.

7. Approval of Draw Request. City shall, within fifteen (15) Business Days
after receipt of an Application for Payment containing all of the items deseribed above,
determine the amount of the Application for Payment to be approved, notify Developer, and, if
and as required pursuant to this Section 3.d., the Escrow Agent, who shall disburse the approved
amount, by check, to Developer or to the respective contractor or subcontractor, as determined
by City.

8. Disapprovals. Any item in an Application for Payment which is not
specifically approved in writing within fifteen (15) Business Days shall not be deemed approved.
City may disapprove all or part of a requested draw request. In the event City disapproves any
portion of the amount requested by Developer in an Application for Payment (the “disapproved
amount”), City shall promptly notify the Developer in writing of the disapproved amount and the
reason for such disapproval and shall timely process an approval with Escrow Agent for the
balance of the amount of such Application for Payment.

9. Disputes. In the event of any dispute concerning whether any item listed in
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an Application for Payment should be approved for payment, City shall authorize the Escrow
Agent to disburse the amount not in dispute, and shall authorize the Escrow Agent to fund any
disputed amounts promptly upon resolution of the dispute. In the event City and the Developer
are unable to resolve any dispute concerning the appropriateness of any item for payment in an
Application for Payment, City shall not deduct the disapproved amount from the Public
Improvement Reimbursement, but shall authorize the Escrow Agent to disburse the disapproved
amount for other approved Public Improvements Costs in accordance with the Public
Improvement Budget. City and the Developer shall seck to resolve any disputes promptly and in
good faith,

10.  Conditional Payments. City shall have the right to condition any
disbursement by Escrow Agent upon receipt and approval of such documentation, evidence or
information that City may reasonably request, including, but not limited to, vouchers, invoices
and similar documentation, ‘

1. Qualifications of Contractors. All construction and other work on the
Project shall be performed by persons or entities licensed or otherwise authorized to perform the
applicable work or service in the State of California and the City of Imperial Beach, Developer
and all contractors and subcontractors working on the Project shall have a current City of
Imperial Beach Business License.

12. Other costs. Except as expressly provided otherwise in this Agreement and
the DDA, all costs incurred in predevelopment, development and operation of the Project shall -
be the responsibility and obligation of Developer without cost or expense to City.

13, Source of Reimbursement Funds, Developer acknowledges that the
obligation of the City to provide the Public Improvement Funds and Ninth Street Funds to
Developer is a special limited obligation, payable exclusively from Cooperation Agreement
Revenues of the Iinperial Beach Redevelopment Agency and that nothing in this Agreement or
the DDA shall be deemed to obligate or commit the expenditure of any fands from the Imperial
Beach City general fund for any purpose.

4, Conduct of Public Improvement Work. Subject to the obligation of the City to provide
the Public Improvement Funds or Ninth Street Funds in accordance with this Agreement,
Developer shall commence and prosecute to completion, with diligence that is reasonable under
all the circumstances (including the occurrence of Force Majeur Delays), the preparation of the
plans for and the permitting, construction and installation of the Public Improvements in
accordance with the DDA and all of the requirements of the City relating to the Public
Improvements,

5. Inspection of the Project, City shall have the right to inspect the Public Improvements,
the Ninth Street Improvements and the Site during construction and agrees to deliver to the
Developer copies of any inspection reports, Inspection of the Public Improvements, Ninth Street
Improvements and the Site shall be for the sole purpose of ensuring compliance with the DDA
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and this Agreement and is not to be construed as a representation by City that there has been
compliance with plans or that any work of improvement or the Site will be free of faulty
materials or workmanship, The Developer may make or cause to be made such other
independent inspections as the Developer may desire for its own protection.

6. Supervision of Construction. City shall be under no obligation to petform any of the
construction or installation or completessthe construction or installation of the Public
Improvements or Ninth Street Improvements, or to supervise any construction or installation of
the Public Improvements or Ninth Street Improvements, and shall not be responsible for
.. inadequate or deficient contractors, subcontractors, materials, equipment or supplies. City is not
the agent for Developer, neither are City and Developer partners or joint venturers with each
other.

7. Compliance with Laws. Developer shall comply and cause its contractor(s) to comply
with all applicable laws in the construction of the Public Improvements and Ninth Street
Improvements, including but not limited to laws relating to the payment of prevailing wages set
forth in the California Labor Code.

8. Insurance and Indemnification.

a. Before commencing any of the Public Improvements and Ninth Street
Improvements, Developer shall deliver to City and shall maintain in force until Completion the
Insutance Policies required by the DDA,

b. Developer shall defend, indemnify and hold harmless Redevelopment Agency and
City and their respective elected officials, members, officers, representatives, agents, employees,
contractors and attorneys (the “Indemnified Parties”) from and against any and all actions, third
party claims, liabilities, damages, injuries and/or challenges arising from the design, construction
and installation of the Public Improvements and Ninth Street Improvements or arising from this
Agreement, except that the foregoing defense, indemnification and hold harmless obligations
shall not apply to the proportional extent that the matter giving rise to such claims, liability,
damages or injuries is due to the negligence or willful misconduct of City (or any of the
Indemnified Parties). Developer further agrees that, if City, in good faith, determines that its
interests are not adequately protecled by being provided a defense by Developer, such
indemnification obligation shall include all fees and costs reasonably incurred in the defense of
the Indemnified Parties by counsel selected by Redevelopment Agency and City in their sole
discretion. The foregoing defense and indemnification obligations shall survive the termination
of this Agreement and shall continue to remain in effect after any or all of the following events;
Closing, Completion and recordation of any Release of Construction Covenants,

9. Maintenance of Records. Developer shall retain in the County of San Diego, all books
and records relating to the Public Improvements and this Agreement for a minimum of ten (10)
years after the recordation of any Acceptance and Maintenance Agreement for Public
Improvements or Notice of Completion applicable to the construction of Public Improvements
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and Ninth Street Improvements (whichever is recorded first), inchuding but not limited to all
contractors’ and subcontractors’ invoices, payroll and other documentation of work performed,
supplies purchased and other expenditures for which reimbursement has been requested from
City. The City, and any of its representatives, shall have the right of access at all reasonable
times, upon reasonable notice, to any pertinent books, documents, papers or other records of the
Developer relative to the Public Improvements and Ninth Street Improvements and the Public
Improvement Costs and Ninth Strest Costs, in order to make audits, examinations, excerpts and
transeripts.

10, Inspection and Audit Rights. City and its designated representatives, including any
independent auditors engaged by City to audit the Project or any part thereof, shall have the right
at all reasonable times to inspect and audit the books and records of Developer relating in any
way to the Public Improvements and Ninth Street Improvements. Developer shall cooperate in
all respects with any such inspections and audits. City shall give Developer notice of any audit
findings. Developer shall immediately remit to City, with interest at the rate of ten percent (10%)
per anoum from the date of disbursement any amounts for which all or any part of any
disbursement was found by the auditor to have been overpaid, ineligible for reimbursement or
without adequate documentation. In the event of any such overpayment or other improper
disbursement, Developer shall also remit to City an amount equal to the independent auditor’s
fees and expenses.

11, Inteprated Agreement. This Agreement is made for the sole benefit and protection of the
Parties hereto and no other person or persons shall have any right of action or right to rely
hereon. As this Agreement contains all the terms and conditions agreed upon between the parties,
no other agreement regarding the subject matter thercof shall be deemed to exist or bind any
Party unless in writing and signed by the party to be charged, Notwithstanding the foregoing
sentence or any other provision of this Agreement, this Agreement does not supersede and shall
not be deemed to amend any of the DDA and nothing in this Agreement, and no actions by any
party hereunder, shall be deemed as a modification or waiver of either Party’s rights under the
DDA.

12, Termination of this Disbursement Agreement. Except for provisions of this Agreement
that are intended to survive the termination of this Agreement, this Agreement shall terminate
when the City has execcuted an Acceptance and Maintenance Agreement for Public
Improvements, as provided in Section 219.g. of the DDA,

13. Counterparts. This Agreement may be signed by each Party on a separate signature page,
and when the executed signature pages are combined, shall constitute one single instrument with
the same effect as if all signatories had executed the same instrument.

14.  Binding Effect. This Agreement shall be binding on and inure to the benefit of the Parties
to this Agteement and their heirs, personal representatives, successors, and assigns, whether such
succession or assignment is voluntary, involuntary, by force of law ot otherwise, except as
otherwise provided in this Agreement,
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15.  Goveming Law. This Agreement has been negotiated and entered in the State of
California, and shall be governed by, construed and enforced in accordance with the internal
laws of the State of California, applied to contracts made in California by California
domiciliaries to be wholly performed in California.

16.  Titles and Captions. Titles or captions contained herein ate inserted as a matter of
conveniences and for refarence, and in no way define, limit, extend or describe the scope of this
Agreement or any provision hereof,

17, Interpretation. No provision in this Agreement is to be interpreted for or against either
Party because that party or his legal representatives drafted such provision.

18, Waiver; Amendments. No breach of any provision heteof may be waived unless in
writing, Waiver of any one breach of any provision hereof shall not be deemed to be a waiver of
any other breach of the same or any other provision hereof, This Agreement may be amended
only by a written agreement executed by the parties in interest at the time of the modification.

19.  Further Assurances. The Patties hereto hereby agree to execute such other documents and
to take such other action as may be reasonably necessary to further the purposes of this
Agreement,

20.  Severance. If any provision of this Agreement is determined by a court of competent
jurisdiction to be illegal, invalid or enforceable, then such provision will be deemed to be
severed and deleted from the agreement as a whole and neither such provision, nor its severance
and deletion shall in any way affect the validity of the remaining provisions of this Agreement,

21, Independent Advice of Counsel. The Parties hereto and each of them, represent and
declare that in executing this Agreement they rely solely upon their own judgment, belief and
knowledge, and the advice and recommendations of their own independently selected counsel,
concerning the nature, extent and duration of their-rights and claims, and that they have not been
influenced to any extent whatsoever in executing the same by any of the parties hereto or by any
person representing them, or any of them.

22, Voluntary Agreement. The Parties hercto, and each of them, further represent and declare
that they carefully read this Agreement and know the contents thereof, and that they sign the
same freely and voluntatily.

23.  Attorneys' Fees. In the event of any dispute between the parties regarding this
Agreement, the prevailing Party shall be entitled to recover costs and expenses, including but not
limited to reasonable attorneys' fees.

24, Relation to DDA. The Parties agree that this Agreement is a material part of the DDA
and that a default under this Agreement shall be deemed to be a default under the DDA. Subject
to the notice and cure provisions of Part 5 of the DDA, a Party in default of this Agreement shall
be deemed to be in default of the DDA.
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25. Reasonableness Standard. Except as otherwise expressly provided in this Agreement,
approvals (which includes both approvals and consents and words of similar meaning contained
herein) required of City or Developer in this Agreement shall not be unreasonably withheld,
conditioned or delayed. All approvals shall be in writing,

IN WITNESS WHEREOF, the City and Developer have executed this Disbursement
Agreement as of thexdate set forth above, ) 88n

SUDBERRY-PALM AVENUE LLC,

a California limited liability company

By: SUDBERRY DEVELOPMENT, INC., a
California corporation, its managing member

Dated: By:

Colton T. Sudberry, President
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CITY OF IMPERIAL BEACH

Dated: o By LA
Gary Brown
City Manager

APPROVED AS TO FORM

City Attorney :

By:

Jennifer Lyon

KANE, BALLMER & BERKMAN
Agency Special Counsel

By:

Public Improvement Disbutsement Agreement
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Exhibit “A”

LEGAL DESCRIPTION

The. land referred to herein is situated in the State of California, County of San Diego, and described as
follows: S
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OPTION AGREEMENT AND JOINT ESCROW INSTRUCTIONS
FOR PURCHASE OF “PROPERTY 2”

To: Escrow No.:
(“Escrow™)

(“Escrow Holder” and “Title Company™)

, California
Atin.: , Bscrow Officer
Telephone: ( ) -
Facsimile: ( ) -

This Option Agreement and Joint Escrow Instructions (“Option Agreement”), dated for
reference purposes » 20__, is made by and between SUDBERRY-PALM
AVENUE, LLC, a California limited liability company (“Developer”), and THE CITY OF
IMPERIAL BEACH, a municipal corporation (“City” or “Optionee™), each a “Party” and
collectively, the “Parties” to this Option Agreement.

RECITALS

A. This Option Agreement is entered into pursuant to that certain Disposition and
Development Agreement dated as of 2011, (“DDA”). The DDA provides for the
redevelopment of certain real property described in the DDA as the “Property” with commercial
and retail buildings, landscaping, parking and related improvements (“Project™), as more
specifically described in the DDA, The tetm “DDA” as used herein shall mean, refer to and
include the DDA, as well as any riders, exhibits, addenda, implementation agreements,
amendments and attachments thereto (which are hereby incorporated herein by this reference) or
other documents expressly incorporated by reference in the DDA. Any capitalized term not
otherwise defined herein shall have the meaning ascribed to such term in the DDA.

B. In accordance with the DDA, the City has conveyed to Developer title to the
portion of the Property property refetred to as “Property 2 in the DDA. The legal description of
“Property 2 is set forth in the Legal Description attached to this Option Agreement as Exhibit
“A” and incorporated herein by this reference.

C. Subject to the terms and conditions of this Agreement, and in accordance with the
DDA, the City desires to acquire an option to purchase fee title in Property 2 from Developer and
Developer desires to grant to City an option to purchase fee title in Property 2 from Developer.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the Parties agree as follows:

TERMS AND CONDITIONS

9* and Palm - Option v5
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1. Grant and Basic Terms of Option,

11 Subject to the terms and conditions of this Option Agreement,
Redevelopment Agency and City shall each have the option (“Option™) to purchase fee title to
Property 2 more particularly described on Exhibit “A,” attached hereto and incorporated herein
by this reference, together with all of Developer’s right, title and interest in and to all
Improvements, easements, appurtenances, and other intangible property of Developer to said
land (collectively, “Property 2*).

1.2 The Option shall commence upon the Close of Escrow conveying title to
the Property to Developer, and end at 5:00 p.m. on > 2015 (e.g., the date that is
four (4) years after the Effective Date of the DDA), unless such date is not a Business Day, in
which case the Option shall expire at 5:00 p-m. ont the next succeeding Business Day (the
“Option Term”). The date specified in this Section 1.2 as the date on which the Option Term
shall expire shall be subject to Force Majeure delay, as defined in the DDA.

1.3 The exercise of the Option shall be subject to the Conditions Precedent to
Right of Option, below,

1.4 The consideration for the Option shall be the sum of ONE DOLLAR AND
NO CENTS ($1.00) (“Option Price”).

1.5 The Option shall be exercised in accordance with the procedures set forth
in this Option Agreement, a memorandum of which has been recorded in the official records on
, 201_, as Instrument No. of the County Recorder of the
County of San Diego, California (which date and instrument number shall be inserted following
the recordation of such Memorandum),

2. Exercise of Option

2.1 Notice of Exercise. Upon the occurrence of either event described in
Section 2.2 of this Option Agreement, below, not later than the expiration of the Option Term
described in Section 1.3 of this Option Agreement, above, City shall have the right to exercise
the Option, by delivering written notice (the “Option Notice™) to Developer, or its successor or
assignee, stating that City elects to purchase Property 2 upon the terms and conditions set forth in
this Agreement. For purposes of this Option Agreement, if City delivers such Option Notice,
City shall be referred to as the “Optionee”.

2.2 Conditions Precedent to Right of Option. The right to exercise the Option
shall be conditioned upon the occurrence of either of the following events:

(D The default by Developer under the terms of the DDA that is not
cured within the time provided in the DDA, if any, including, but not limited to, any of the
events of default described in Section 510.b. of the DDA, at any time after Developer takes title
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to the Property under the DDA but before the occurrence of the “Phase 2 Closing” (as defined in
the DDA); and

(if) The failure of the “Phase 2 Closing” (as defined in the DDA) to
ocecur by , 2014 (e.g., the date that is three (3) years after the execution of the DDA),
subject to Force Majeure delay as provided in Section 602 of the DDA.

2.3 Termination of Option. This Option Agreement shall terminate and be of
no further force or effect upon the final day of the Option Term or upon the earlier occurrence of
the Phase 2 Closing, Upon the final day of the Option Term or upon the earlier satisfaction of all
conditions precedent to the occurrence of the Phase 2 Closing as set forth in Section 220 of the
DDA, City shall execute and deposit into eserow for recording the Instrument Terminating
" Option substantially in the form attached to this Option Agreement as Exhibit “D” which is
incorporated herein by this reference.

2.4  Opening of Escrow. Subject to Sections 2.1 and 2.2, above, the Optionee
and Developer shall deliver to Escrow Holder a fully-executed duplicate original of this
Agreement within five (5) business days after the Option Notice Date (as defined below). As
used in this Agreement, the term “Option Notice Date™ shall mean the date on which Optionee
shall have delivered the Option Notice to Developer, provided that in no event shall the Optionee
have the right to deliver the Option Notice prior to the satisfaction of the Conditions Precedent to
Right of Option later than the expiration of the Option Term. When this Agreement, fully signed,
is delivered to Escrow Holder, Escrow shall be deemed opened (“Opening of Escrow”). Escrow
Holder shall immediately notify Redevelopment Agency, City and Developer, in writing, of the
date of Opening of Escrow.

3. Condition of Property.

3.1. Physical Conditions. The Parties to this Option Agreement acknowledge that
during the Term of this Option Agreement, Developer shall have the right and intends to
construct and install Horizontal Improvements on the Property, consisting of public
improvements and utilities required to be constructed or installed on or in connection with the
anticipated development of the Property, as well as to conduct construction activitics consistent
with site preparation and preparation of building pads in anticipation of construction of Vertical
Improvements, as provided in the Scope of Development, Approved Plans and Entitlements for
the Project, not including the Vertical Improvement (the “Approved Work™). At all times during
the Option Term, Developer shall maintain the Property or cause the Property to be maintained
in a safe, neat and orderly condition to the extent practicable and in accordance with industry
health and safety standards for construction sites, consistent with the Approved Work (the
“Required Site Conditions™). At any time after delivery of an Option Notice, Optionee, without
cost or expense to Developer, shall have the right to perform such investigation of the physical
condition of the Properly and the Improvements, as Optionee shall deem necessary. Upon notice
from the Optionee, Developer shall promptly, without cost to the City, take such actions as may
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be necessary to restore the Property to the Required Site Conditions, to the reasonable
satisfaction of the Optionee.

3.2  Environmental Conditions. Reference is hereby made to that ceriain
Environmental Indemnity dated , 2011, in the form attached to the DDA as
Attachment No. 10 (the “Environmental Indemnity”), which was executed by Developer for the
benefit of Redevelopment Agency and City, Developer shall comply with the Environmental
Indemnity, and indemnify, defend and hold harmless Redevelopment Agency and City, and their
respective elected officials, members, officers, agents, employees, contractors and consultants, in
accordance with the Environmental Indemnity.

3.3  Condition of Title. = Unless and until this Option Agreement is
terminated or expires as provided in Sections 2.3 and 2.4, above, Developer shall have no right to
record any deed of trust, mortgage or other encumbrance against title to Property 2. At any time
after delivery of an Option Notice, the Optionee shall have the right to obtain a Title Policy
(either CLTA or ALTA, at Optionee’s option), in the liability amount of the fair market value of
the Property, as reasonably estimated by Optiones, at the sole cost of Developer, insuring that fee
- -title to the Property will vest in the Optionee upon the Closing Date (described below), free and
clear of all encumbrances except those reasonably approved in writing by the Optionee.

4, Closing of Escrow.

4.1 Closing Date,

4,11 Subject to the satisfaction of the Conditions Precedent to Right of
Optlon Escrow shall close on or before 5:00 p.m. on the sixtieth (60th) day after the Option
Notice Date (the “Closing Date”). So long as the Option Notice is duly and propetly delivered
prior to the expiration of the Option Term, the Closing Date may occur either before or after the
expiration of the Option Term.

4,1.2  The terms “Close of Escrow” and/or “Closing” are used in this
Option Agreement to mean the time and date (which shall be as provided in Section 4.1.1) on
which the Grant Deed (as defined in Section 4.3.1) is filed for recording by Escrow Holder in the
Office of the San Diego County Recorder.

4.2 Deposits to be Made by City. At or before 5:00 p.m. on the last business
day immediately before the Close of Escrow, Optionee shall deliver to Escrow Holder:

42.1 Immediately available funds in a total amount equal to the Option
Price and any other sums payable by Optionee hereunder.

422  Any additional funds and/or instruments, properly executed and
acknowledged by Optionee, as appropriate, as may be necessary to comply with this Agreement,
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43  Deposits to be Made by Developer. At or before 5:00 p.m. on the last
business day immediately before the Close of Escrow, Developer shall deliver to Escrow Holder:

4.3.1 A grant deed conveying fee title to the Property, properly exceuted
and acknowledged by Developer in the form attached to this Option Agreement as Exhibit “B”;

432 A Certification of Non-Foreign Status certifying, pursuant to
Internal Revenue Code Section 1445, that Developer is not a foreign corporation, foreign
partnership, foreign trust or foreign estate (as those terms are defined in the Internal Revenue
Code and Income Tax Regulations), along with California Form 593-C.

4.3.3  Any additional instruments, signed and properly acknowledged by
Developer if appropriate, as may be necessary to Close Escrow and comply with this Agreement,

434 Any additional funds as may be necessary to comply with this
Agteement.

5. Title Policy,

- 5.1 At Close of Escrow, Title Company shall issue to Optionee the title policy
described in Section 3.3 above (the “Title Policy™), with liability in the amount of the fair market
value of the Property and insuring fee title is vested in the Optionee.

6. Termination and Cancellation of Escrow.

6.1  If Escrow fails to close by the Closing Date, then Escrow shall terminate
automatically without further action by Escrow Holder or any party. Termination of Escrow, as
provided in this Section 6.1, shall be without prejudice to whatever legal rights City or
Developer may have against each other which may otherwise arise from the DDA in connection
with that termination,

6.2  Ifthe Close of Escrow fails to occur because of either Party’s default, the
defaulting party shall be liable for all Escrow cancellation and Title Company charges, in
addition to any other damages or remedies due the non-defaulting party. If Close of Escrow fails
to occur for any other reason, City shall pay any Escrow and Title Company cancellation
charges, and this Agreement shall terminate.

7. Redevelopment Agency and City’s Representations and Wattanties. City hereby
represents and warrants to Developer as follows, which representations and warranties are frue in
all material respects as of the date hereof and such representations and warranties shall be true on
the Close of Escrow:

7.1 Authority. City has the legal power, right and authority to enter into this
Agreement and to consummate the transactions contemplated hereby. The individual executing
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this Agreement on behalf of City has the legal powet, right and actual authority to bind the City
to the terms and conditions of this Agreement.

7.2 Requisite Action. As of the date hereof, all requisite action has been taken
by the City in connection with the entering into of this Agreement and the consammation of the
transactions contemplated hereby.

7.3 Validity. This Agreement and all documents required hereby to be
executed by the City are and shall be valid, legally binding obligations of and enforceable against
the City in accordance with their terms, subject to principles of equity and laws affecting
creditors’ rights generally.

8. Developer’s Representations and Warranties. Developer hereby agrees and
represents and warranis to City as follows, which representations and warranties are true in all
respects as of the date hereof and shall be true on the Close of Escrow:

8.1  Authority. Developer has the legal power, right and authority to own
property and fo enter into this Agreement and the documents referenced herein, and to
consummate the transactions contemplated heteby. The individuals executing this Agreement
and the documents referenced herein on behalf of Developer have the legal power, right and
actual authority to bind Developer to the terms and conditions hereof and thereof.

8.2 Requisite Action. As of the -date hereof, all requisite action (corporate,
pattnership or otherwise) has been taken by Developer in connection with the entering into of
this Agreement and the documents referenced herein, and the consummation of the transactions
contemplated hereby.

8.3 Validity. This Agreement and all documents required hereby to be
executed by Developer are and shall be valid, legally binding obligations of and enforceable
against Developer in accordance with their terms, subject to principles of equity and laws
affecting creditors’ rights generally.

9. Brokerage Commissions. Developer hereby represents and warrants to City that
Developer has made no statement or representation to, nor entered into any agreement with, any
broket, salesman or finder in connection with the transactions contemplated by this Agreement,
City hereby represents and warrants to Developer that City has made no statement or
representation to, nor entered into any agreement with, any broker, salesman or finder in
connection with the transactions contemplated by this Agreement. Each Party agrees to
indemnify, defend, protect and hold the other harmless from and against any claim, loss, damage,
cost or liability for any broker’s commission or salesman’s or finder’s fee asserted as a result of
its own act or omission in connection with this transaction.

10. General Provisions.
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10.1  Assignment. This Agreement and the obligations of the Developer
hereunder shall be binding upon Developer and its successors and assignees as to the Property,
and shall inure to the benefit of City and its representatives, successors and assigns, whether such
succession or assignment is voluntary, involuntary, by force of law or otherwise, City shall have
the right to assign this Agreement or any interest or right under this Agreement or under the
Escrow or to appoint a nominee to act as Optionee under this Agreement. City shall have the

absolute discretion.

102 Attorneys’ Fees. In any action between the parties arising out of this
Agreement or the Escrow, or in connection with the Property, the prevailing party in the action
shall be entitled, in addition to damages, injunctive relief or other relief, to its reasonable costs
and expenses, including, without limitation, costs and reasonable aftorneys’ fees fixed by the
court.

10.3  Approval and Notices. Any notice, demand, approval, consent ot other
communication required or desired to be given under this Agreement in writing may be given by
personal service, fax (with a hard copy to follow immediately), recognized overnight air courier
or by certified mail and shall be directed to the party involved at the address indicated below:

I to Developer: Sudberry-Palm LLC
c/o Sudberry Properties
5465 Morehouse Drive, Suite 260
San Diego, CA 92121
Afttn: Estean H. Lenyoun
Tel: (858) 546-3000
Fax: (858) 546-3009

With a copy to: gis@smelawoffices.com
If to City: City of Imperial Beach

825 Imperial Beach Boulevard
Imperial Beach, CA 91932
Attn: City Manager

Tel: 619-423-0314

Fax: 619-628-1395

With a copy to: McDougal, Love, Eckis, Boehmer & Foley
8100 La Mesa Boulevard, Suite 200
L.a Mesa, CA 91942
Attn: Jennifer Lyon
Tel: 619-440-4444
Fax: 619-440-4907
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With a copy to: Kane, Ballmer & Berkman
515 S. Figueroa Street, Suite 1850
Los Angeles, California 90071
Attn: Susan Cola
Tel: 213-617-0480
INH Fax: 213-625-0931

Any notice, demand, apptoval, consent or other communication given: (a) personally shall be
deemed to have been given upon receipt, (b) by recognized overnight air couricr, freight prepaid,
shall be deemed to have been given on the next business day, (¢) by certified mail shall be
deemed to have been given on the third business day aftet it was deposited in the U.S. mail,
certified and postage prepaid. Notices shall be deemed to have been validly given if given by
cither Redevelopment Agency’s, City’s or Developer’s respective counsel in the manner set forth
above. In any case, in order for such notice, demand, approval, consent or other communication
to be given, the same shall be addressed to the party to be served at said address or at such other
address of which that party may have given notice under the provisions of this Section.

104 General Bscrow Provisions, Developer and City agree that this
Agreement shall also constitute instructions to Escrow Holder, In addition, the parties agree fo
execute and deliver to Escrow Holder, such reasonable and customary escrow instructions in the
usual form of Escrow Holder for the purpose of consummating the transaction contemplated by
this Agreement; provided, however, that any standard extension provisions in such escrow
instructions shall not apply, and in the event of any conflict or inconsistency between the
provisions of such escrow instructions and the provisions of this Agreement, the provisions of
this Agreement shall control. Escrow Holder shall perform all customary functions of an escrow
holder to consummate this transaction, including, among other duties, calculation of the
prorations and closing costs required by this Agreement, as well as serving as depository for all
funds, instruments and documents needed for the Close of Escrow. If the requircments relating
to the duties or obligations of Escrow Holder are unacceptable to Escrow Holder, or if Escrow
Holder requires additional instructions, the parties agree to make any deletions, substitutions and
additions, as counsel for City and Developer shall mutually approve, and which do not materially
alter the terms of this Agreement, Any supplemental instructions shall be signed only as an
accommodation to Escrow Holder and shall not be deemed to modify or amend the rights of City
or Developer, as between City and Developer, unless those signed supplemental instructions
expressly so provide,

10.5 Prorations: Refundable Deposits. Property taxes and assessments on the
Property, and any rents, utilities and maintenance and other income and operating expenses for
the Property, shall be paid by Developer as of Close of Escrow, based on the most cutrent
statements and information available to Escrow Holder. Developer shall be responsible for the
lien of supplemental taxes, if any, assessed pursuant to the provisions of Chapter 3.5
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(commencing with Section 75) of the Revenue and Taxation Code of the State of California for
acts or events occurring on or after Close of Escrow.

10.6 Payment of Costs. Developer shall pay all closing costs, including
without limitation, escrow fees, recording fees, title premiums.

g 10.7 Escrow Holder Authorized to Complete Documents. If necessary, Escrow
Holder is authorized to insert the date Escrow closes as the date of documents conveying
interests therein.

10.8 Recordation of Documents. Upon Close of Escrow, Escrow Holder shall
cause the Grant Deed, and any other recordable instruments to be filed for recordation in the
Office of the San Diego County Recorder. Escrow Holder shall supply Developer and City with
conformed copies of documents submitted for recording.

10.9 Delivery of Documents and Funds. Upon Close of Escrow, Escrow Holder
shall deliver to Developer and to City all documents and funds to which each is entitled and for
whose benefit those documents and funds were delivered to Escrow Holder.

10.10 Petformance by Escrow Holder. Escrow Holder is to be concerned only
with those Sections under this Agreement where Escrow Holder is given instructions to perform
certain acts or with those Sections where escrow holders generally and reasonably would be
expected to act.

10.11 Damage or Destruction: Condemnation. In the event any of the Propeity
is damaged or destroyed by any casualty or by a partial taking or condemnation under the
provisions of applicable eminent domain law after the date hereof but prior to the Closing Date,
Developer’s obligations to repair or replace any such damage or destruction shall be in
accordance with the DDA,

10.12 Interpretation. This Agreement shall be construed under the laws of the
State of California in cffect at the time of the signing of this Agreement. Each Party
acknowledges that it has been represented by independent counsel in connection with this
Agreement and that this Agreement is the result of negotiations between the parties hereto. Any
uncertainty or ambiguity shall not be construed against City because City’s counsel, as a matter
of convenience or otherwise, prepared this Agreement in its final form.

10.13 Titles, Captions and Sections. Titles and captions are for convenience
only and shall not constitute a portion of this Agreement, References to Section numbers are to
Qeotions as numbered in this Agreement unless expressly stated otherwise.

10.14 Gender, Ftc. As used in this Agreement, masculine, feminine or neuter
gender and the singular or plural number shall each be deemed to include the others where and
when the context so dictates. As used in this Agreement, the terms “including” and “include”
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shall have their most comprehensive meanings and shall be deemed to mean “including, without
limitation” and “include, without limitation,” respectively.

10.15 No Waiver. A waiver by either party of a breach of any of the covenants,
conditions or agreements under this Agreement to be performed by the other party shall not be
construed as a waiver of any succeeding breach of the same or other covenants, agreements,

wvrestrictions or conditions of this Agreement. e

10.16 Modifications. Any alteration, change or modification of or to this
Agreement, in order to become effective, shall be made in writing and in each instance signed on
behalf of each Party.

10.17 Severability. If any term, provision, condition or covenant of this
Agreement or its application to any party or circumstances shall be held, to any extent, invalid or
unenforceable, the remainder of this Agreement, or the application of the term, provision,
condition or covenant to persons or circumstances other than those as to whom or which it is
held invalid or unenforceable, shall not be affected, and shall be valid and enforceable to the
fullest extent permitted by law.

10.18 Merger of Prior Agreements and Understandings. This Agreement,
together with the DDA, contains the entire understanding between the Parties relating to the
transaction contemplated by this Agreement. All prior or contemporaneous agreements (other
than those attached as exhibits to the DDA), understandings, representations and statements, oral
or written, are merged into this Agreement and shall be of no further force.

10.19 Time of Essence. Time is expressly made of the essence with respect to
the performance by City and Developer of each and every obligation and condition of this
Agrecment,

10.20 Counterparts. This Agreement may be signed in multiple counterparts
which, when signed by all parties, shall constitute a binding Agreement.

1021 Exhibits Incorporated by Reference. All exhibits attached to this
Agresment are incorporated into this Agreement by reference.

10.22 Computation of Time. The time in which any act is to be done under this
Agreement is computed by excluding the first day (such as the day Escrow opens), and including
the last day, unless the last day is a holiday or Saturday or Sunday, in which case the time shall
be extended to the next business day.

10.23 Further Actions. Each party agrees to sign such other and further
instruments and documents and take such other and further actions as may be reasonably
necessary or proper in order to accomplish the intent of this Agreement.
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10.24 Preliminary Change of Ownership Report. City shall be fully responsible
for all matters in connection with the filing of a Preliminary Change of Ownership Repoit in
accordance with the California Revenue and Taxation Code Section 480.3.

10.25 No Recordation. Neither this Agreement nor any memorandum hereof
shall be recorded or filed except for the Memorandum to be recorded pursuant to Section 10.27.

10.26 No Third Party Beneficiaries. This Agreement does not create, and it shall
not be construed as creating, any rights enforceable by any person or entity not a party to this
Agreement except to the extent such person or entity is the beneficiary of any indemnity, waiver
or release contained herein.

10.27 Memorandum of Option. Concurrently with the execution of this
Agreement, City and Developer shall execute in a form suitable for recordation a Memorandum
of Option disclosing the grant of the Option to City, and City’s right to purchase the Property
pursuant to this Agreement, such Memorandum of Option to be in the form of Exhibit “C,”
attached hereto.

IN WITNESS WHEREOQF, the parties have duly executed this Agreement on the date set
forth next to their respective signatures below.

SUDBERRY-PALM AVENUE LLC,
a California limited Hability company

By: SUDBERRY DEVELOPMENT, INC., a
California corporation, its managing member

Dated: By:

Colton T. Sudberry, President
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CITY OF IMPERTAL BEACH

Dated: By:

Gary Brown
City Manager
APPROVED AS TO FORM B
City Attorney

By:
Jennifer Lyon

KANE, BALLMER & BERKMAN
City Special Counsel

By:
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EXHIBIT “A”

LEGAL DESCRIPTION OF PROPERTY 2

The Tand referred to herein is situated in the State of California, County of San Diego, and described as .
follows: -



EXHIBIT “B”

FORM OF GRANT DEED

OFFICIAL BUSINESS
Document entitled to free
recording per Government Code
Sections 6103 and 27383

City of Imperial Beach

825 Imperial Beach Boulevard
Imperial Beach, California 91932
Attn: City Manager

(Space Above Line for Recorder’s Uss Only)

GRANT DEED

FOR VALUABLE CONSIDERATION, receipt of which is hereby ackmowledged,
SUDBERRY-PALM AVENUE, LLC, a California limited liability company (“Grantor”) hexeby
grants to THE CITY OF IMPERIAL BEACH, a municipal corporation (“Optionee”) the real
property described in the document attached hereto, labeled Exhibit A and incorporated herein
by this reference, subject to all matters of record ( “Property 2”).

This Grant Deed can be executed in one or more counterparts with all counterparts taken
together constituting a single document.

SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC,, a
California corporation, its managing member

Dated: By:

Colton T. Sudbetry, President



CERTIFICATE OF ACCEPTANCE

Pursuant to the provisions of Government Code Section 27281, this is to certify that the
interest in real property conveyed by the Grant Deed dated , 20, from
Sudberry-Palm Avenue, LLC (“Grantor”) to the City of Imperial Beach, a municipal corporation
and/or governmental agency (“Optionee™), is hereby accepted pursuant to the authority conferred
by the Imperial Beach City Council on 20 and the Optionee consents to
recordation thereof by its duly authorized officer.

CITY OF IMPERIAL BEACH
Dated: By:
Gary Brown
City Manager
APPROVED AS TO FORM
City Attorney
By:

Jennifer Lyon

KANE, BALLMER & BERKMAN
Special Counsel

By:

Susan Y. Cola

Up



EXHIBIT “A”
LEGAL DESCRIPTION TO GRANT DEED
PROPERTY 2

The land referred to herein is situated in the State of California, County of San Diego, and described asunz
follows:




STATE OF CALIFORNIA )
)
COUNTY OF )
On before me, (here insert name and title of
the officer), personally appeared , who proved to me on the

basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to fhier within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument,

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing Section is true and correct,

WITNESS my hand and official seal.

~ Signature (Seal)
STATE OF CALIFORNIA )
)
COUNTY OF )
On before me, (here insert name and title of
the officer), personally appeared , Who proved to me on the

basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
‘authorized capacity(jes), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument,

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing Section is true and correct.

WITNESS my hand and official seal.

Signature (Seal)




EXHIBIT “C”

FORM OF MEMORANDUM OF OPTION

e
¢

OFFIGFAL BUSINESS
Document entitled to free recording
per Government Code Section 6103

RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:

CITY OF IMPERIAL BEACH
825 Imperial Beach Boulevard
Imperial Beach, California 91932

Attn: City Manager

ABOVE SPACE FOR RECORDER’S USE ONLY

MEMORANDUM OF OPTION

THIS MEMORANDUM OF OPTION (this “Memorandum™) is made as of

» 2011, by and between Sudberry-Palm Avenue, LI.C, a California limited liability

company (“Developer”), and the City of Imperial Beach (“City”). All capitalized terms used and

not otherwise defined in this Memorandum, but defined in the Option Agreement (as defined
below), shall have the same meaning in this Memorandum as in the Option Agreement,

RECITALS

A. Developer and City have entered into that certain Option Agreement For Purchase
of Real Property and Joint Escrow Instructions dated » 201_ (the “Option
Agreement”), pursuant to which Developer has granted to City the option to purchase (“Option™)
the real property more particularly described in Exhibit “A” attached hereto, together with all
improvements thereon (“Property 27).

B. Pursuant to the Option Agreement, the parties now desire to enter into this
Memorandum to provide record notice of the Option Agreement.

9 and Palm ~ Memo of Option v3
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NOW, THEREFORE, in consideration of the foregoing and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged by the parties
hereto, it is hereby agreed as follows:

AGREEMENT

ET 1. Option to Purchase. Déveloper hereby grants to Citgrihe option to purchase
Property 2 (“Option”) for the price and upon all of the terms and conditions set forth in the

Option Agreement, which Option Agreement is incorporated herein by this reference,

2, Term of Option. Subject to all of the terms and conditions contained in the
Option Agreement, the Option may be exercised at any time after Developer takes title to
Property 2 and ending upon expitation of the Option Term or upon the earlier occurrence of the
Phase 2 Closing (as those capitalized terms are defined in the Option Agreement, upon notice to
Developer as specified in the Option Agreement,

3. Purpose of Memorandum of Option. This Memorandum is prepared for the
purpose of recordation only, and in no way modifies the provisions of the Option Agreement. In
the event that any provisions of this Memorandum are inconsistent with provisions of the Option
Agreement, the provisions in the Option Agreement shall prevail,

4. Governing Law. This Memorandum shall be construed and enforced in
accordance with the laws of the State of California.

3. Counterparts. This Memorandum may be executed by each Party on a separate
signature page, and when the executed signature pages are combined, shall constitute one single
instrument,

IN WITNESS WHEREQF, each of the parties hereto has executed this instrument as of
the date first above written.

[SIGNATURES ON NEXT PAGE]

[BALANCE OF THIS PAGE INTENTIONALLY EMPTY)
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By:

Dated:

Dated:;

APPROVED AS TO FORM
City Attorney

By:
Jennifer Lyon

KANE, BALLMER & BERKMAN

City Special Counsel

9 end Palm ~ Memo of Option v3
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SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC., a
California corporation, its managing member

By:
Colton T. Sudberry, President
CITY OF IMPERIAL BEACH
By:
Gary Brown
City Manager




EXHIBIT “A”»

LEGAL DESCRIPTION OF PROPERTY 2

The land referred to herein is situated in the State of California, County of San Diego, and described as
follows: 2,




STATE OF CALIFORNIA )

)ss.
COUNTY OF SAN DIEGO )
On before me, , @ Notary Public,
personally appeared St , who proved to me on the basis of

satistactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged fo me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument,

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing Section is true and correct. .

WITNESS my hand and official.seal.

Signature (Seal)




STATE OF CALIFORNIA )

)s8.
COUNTY OF SAN DIEGO )
On before me, . @ Notary Public,
personally appeared » Who proved to me on the basis of

satisfactory evidence to be the perfon(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/shefthey executed the same in histhet/their
authotized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing Section is true and correct,

WITNESS my hand and official seal.

Signature (Seal)




EXHIBIT “D”
FORM OF INSTRUMENT TERMINATING OPTION

OFFICIAL BUSINESS
Document entitled to free recording
per Government Code Section&l03

RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:

CITY OF IMPERIAL BEACH
825 Imperial Beach Boulevard
Trperial Beach, California 91932

Aitn: City Manager

ABOVE SPACE FOR RECORDER'S USE ONLY

INSTRUMENT TERMINATING OPTION

THIS INSTRUMENT TERMINATING OPTION (this “Ipstrument”) 18 made as of
, 2011, by and between qudberry-Palm Avenue, LLC,a California limited liability
company (“Developer”), and the City of Imperial Beach (“City™). All capitalized terms used and
not otherwise defined in this Memorandum, but defined in the Option Agreement (as defined
below), shall have the same meaning in this Memorandum as in the Option Agreement.

RECITALS
A. Developer and City have entered into that certain Option Agreement For Purchase
of Real Property and Joint Escrow Instructions dated , 201_ (the “Qption

[ _
Agreement”), pursuant to which Developer has granted 10 City the option t0 purchase (“Option”)
the real property more particutarly described in Bxhibit «A” aftached hereto, together with all

improvemenis thereon (“Property 2.

B. Pursuant to the Option Agreement, a Memotandum of Option was executed and
recorded against Propetty 2 on , 2011, by Instrument No. ~ (the
“Memorandum of Option”).

C. Pursuant to the Option Agreement, the Option granted to City was t0 expire and
be terminated upon the occurrence of cettain events (described in the Option Apreement as the

g™ and Paim ~ Instrument v2 1
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“Phase 2 Closing™) before , 2015 or upon the expiration of the Option Term —
whichever first occurred.

D. The Phase 2 Closing conditions have occurred prior to the date set forth in Recital
B., above, or the Option Term has expired, and the Parties now desire to enter into this
Instrument Terminating Option to release Property 2 from any rights the City may have to
exercise the Option andiprovide documentation of the termination of the Option Agreement. g

NOW, THEREFORE, in consideration of the foregoing and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged by the parties
hereto, it is hereby agreed as follows:

AGREEMENT
1. The Option Agreement is hereby terminated and of no further force or effect.
2. The Memorandum of Option is hereby terminated and of no further force or
effect.
3. This Instrument shall be construed and enforced in accordance with the laws of
the State of California.
4. This Instrument may be executed by each party on a separate signature page, and

when the executed signature pages are combined, shall constitute one single instrument.

IN WITNESS WHEREOF, each of the parties hereto has executed this instrument as of
the date first above written.

CITY OF IMPERIAL BEACH

Dated: By:

Gary Brown
City Manager
APPROVED AS TO FORM
City Attorney

By:
Jennifer Lyon

KANE, BALLMER & BERKMAN
City Special Counsel
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By:

Dated:
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SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC., a
California corporation, its managing member

By:

Colton T. Sudberry, President



EXHIBIT “A”

LEGAL DESCRIPTION OF PROPERTY 2

The land referred to herein is situated in the State of California, County of San Diego, and described as
followys: ey




STATE OF CALIFORNIA )

)ss.
COUNTY OF SAN DIEGO )
On before me, , & Notary Public,
personally appeared » who pro¥#d to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that hefshe/they execcuted the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the petrson(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing Section is true and correct,

WITNESS my hand and official seal.

Signature (Seal)
STATE OF CALIFORNIA )
Jss.
COUNTY OF SAN DIEGO )
On before me, . a Notary Public,
personally appeared , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/shefthey executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the petson(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing Section is true and correct.

WITNESS my hand and official sea).

Signature (Seal)
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STATE OF CALIFORNIA )

Jss.
COUNTY OF SAN DIEGO )
On before me, » & Notary Public,
personally appeared > who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s}iis/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing Section is true and correct. :

WITNESS my hand and official seal.

Signature (Seal)




ATTACHMENT NO. 13

FORM OF RELEASE OF CONSTRUCTION COVENANTS

[behind this page]




OFFICIAL BUSINESS

Document entitled to free

recording per California Government
Code Section 27383

Recording Requested by and
When Recorded Return to:

CITY OF IMPERIAL BEACH
825 Imperial Beach Boulevard
Imperial Beach, California 91932

Attention: 9™ and Palm Project Manager

evelopmentsite (the “Site”) in the City of Imperial Beach,
of California described as set forth in Attachment No, 1 to the DDA,
¢ of a,commercial/retail center (the “Project”) in accordance with
air DAAny capitalized term not otherwise defined in

County of San Diegd™"§
for the construction on thi
the terms and conditions
this Release:shall

ERT IF APPLICABLE] WHEREAS, pursuant to the DDA and Parcel Map No. o
: » 20_35:(the “Patcel Map™), the Site has been subdivided into multiple

_.‘T’ N :
lirhited to, Parcel “__ ” Jor Parcels © and ___ ¥ or “Property

ing, but not
1% or “Propertpi2”,

127, as @pﬁé}&ble] described as set forth in the Tegal Description attached to
this Release as ‘Exhibit “A” which incorporated herein by this reference (the “Released
Property™); and

[INSERT IF APPLICABLE] WHEREAS, pursuant to that certain Assignment and
Assumption Agreement dated » Developer has conveyed title to the Released
Property to [INSERT NAME OF ASSIGNEE] (“Assignee”™), and has assigned certain rights
and obligations as to the Released Property to Assignee (the “Rights and Obligations”), and
Assignee has assumed the rights and obligations of Developer under the DDA relating to the
Released Property; and

Release of Construction Coveﬁants
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WHEREAS, pursuant to the DDA, Developer was to construct or cause the construction
of certain improvements (the “Improvements”) on the Site [or the Released Property]; and

WHEREAS, pursuant to Section 324 of the DDA, upon the completion of the
Improvements as required by the DDA, and the request of Developer for Assignee, as
applicablef, City is required to issue for recordation a Release of Construction Covenants (this
“Release”) acknowledging the completion of the construction and development required by the
DDA relating to the portion of the Site deseribed in this Release, and releasing certain
obligations and rights of Developer [Assignee, as applicable}] and City set forth in the DDA; and

WHEREAS, Developer for Assignee, as applicqggfg]‘-has corﬁpl?ﬁtggi the Improvements

required by the DDA relating to the Site [or the Releaseil-Propeity] as rec’i’hif{ed by the DDA and
has requested that City issue this Release; and .

WHEREAS, City has inspected the Site st
development required by the DDA relating to the Si
satisfactorily completed and now desires to issue this
conditions of the DDA, B

eleased Propefty] have been
s¢ pursuant to the terms and

NOW THEREFORE, it is hereby acknowlédged.and cort

1. Any capitalized. erwise definéd-Herein shall have the meaning
ascribed to such term in. :

ad development Of the [Improvements on the Released
on[Phasg 2dmprovements] is in substantial compliance
ocuthenfsfeferred to in the DDA,

2. The “coirs
Property] or [Phase 1 Tnip
with the plans;:diawings an

Developet: i/or D
erms of Section 324i0f the

loper: and Assignee are, if applicable] in full compliance

withs ; AL

4, rights of the/City pursuant to Section 511 of the DDA providing the City, in
the event of an iCured defagflf prior to Completion of Improvements for a Property or a Parcel,
the power of termifigtion déscribed in California Civil Code Section 885.010 and authorized by
California Health and:Safety Code Section 33438, to terminate and revest in the City the estate
of the property previo';iisly conveyed pursuant to the DDA, and to re-enter and fake possession of
such property, are hereby extinguished and terminated, and are no longer enforceable or binding

against Developer fand/or Assignee, if applicable], and/or successors and assigns,

5. The issuance and recording of this Release shall cancel and release any rights,
remedies or controls that the Parties would otherwise have or be entitled to exercise under the
DDA with respect to the Property as a result of a default in or breach of any provision thereof

Release of Construction Covenants
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prior to Completion of the construction and development of the Improvements on the Released
Property, and the respective rights and obligations of the Parties with reference to the Released
Property (or any portion thereof) shall thereafter be limited to those provided by the terms of the
DDA, the Grant Deed, the Agreement Containing Covenants and the Environmental Indemnity
that survive the issuance and recordation of this Release.

IN WITNESS WHEREQF, City has executed this Release as:of:

the date set opposite its
signature. “'

CITY OF IMPERIAL BEACH

Dated;

APPROVED AS TO FORM
City Attorney

By:

Release of Construction Covenants
Page 3 of 3

9™ and Palm Release of covenants vé
19-31-11




STATE OF CALIFORNIA )

) ss.
COUNTY OF SAN DIEGO )
On before me, , @ Notary
Public, personally appeated ... , who proved to me on the

basis of satisfactory evidence to be the person(s) whose name(s) isfare.subscribed to the within
instrument and acknowledged to me that he/she/they executed .the.-same in his/her/their
authorized capacity(ics), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the insfrument.

=

I certify under PENALTY OF PERJURY under the lays, of:the State: of, California that the
foregoing paragraph is true and correct, -

gtiteiie
fiy.

WITNESS fny hand and official seal,

Signature




EXHIBIT “A”

Legal Description of the Released Property

[BEHIND THIS PAGE]
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ATTACHMENT NO. 15

FORM OF PAYMENT AGREEMENT
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PAYMENT AGREEMENT

This Payment Agreement (this “Agreement”) is entered into by and between
SUDBERRY-PALM AVENUE, LLC (“Developer”) and the CITY OF IMPERIAL BEACH, a
municipal corporation (“City”), as of , 20__. In this Agreement, each of the
Developer and the City are sometimes individually referred to as a “Party” and collectively as
the “Parties”, For good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the Parties hereby agtee as follows:

RECITALS

A. City and Developer have entered into that certain Disposition and Development
Agreement dated 20__, which is incorporated hetein - by this reference (the
“DDA”™), concerning the sale to Developer of certain real property described in Exhibit “A”
aftached hereto (the “Site”) and its development as a commercial/retail center (the “Project”).
Any capitalized term not otherwise defined in this Agreement shall have the meaning asctibed to
such term in the DDA,

B. Pursuant to Section 219.b. of the DDA, City has agreed to advance for the benefit
of Developer the cost to prepare cettain Public Improvement Plans (the “Public Improvement
Plan Advance™), and Developer has agreed to repay the City for the Public Improvement Plan
Advance, subject to certain conditions.

C. Pursuant to Section 201 of the DDA, City has agreed to sell the Site to Developer,
and Developer has agreed to pay a purchase price (the “Purchase Price”) equal to: (i) the nominal
sum of $1.00, to be paid upon the Close of Escrow; and (ii) a Participation Component, as
defined in the DDA.

D. The Parties mutually desite to enter into this Agreement to document the
Developer’s obligation to repay the Public Improvement Plan Advance and Developer’s
obligation to pay the Participation Component (collectively, the “Obligations”).

NOW, THEREFORE, City and Developer agree as follows:

1. Public Improvement Plans Advance,

a, Prior to the execution of this Agreement, City has entered into that
certain Professional Services Agreement for Civil Engineering Consultant Services dated June
> 2011 (the “Architecture/Engineering Agreement”) with Project Design Consultants (the
“Architect/Engineer’), which is incorporated herein by this reference, and has paid the sum of
$206,575 (the “Public Improvement Plans Advance”) to Architect/Engineer for the preparation
of plans for the Public Improvements pursuant to the Architecture/Engineering Agreement,
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b, Subject to this Payment Agreement, City hereby assigns to Developer and
Developer hereby accepts all of City’s rights and interest in, under and to the
Architecture/Engineeting Agreement and all plans and specifications, shop drawings, working
drawings, amendments, modifications, changes, supplements, general conditions and addenda
thereto (collectively "Plans and Specifications") heretofore or hereafter prepared by the
Architect/Engineer for or on behalf of City in connection with the Public Improvements,
Notwithstanding the foregoing, in the event of a default by Developer as described in Section 16
of this Payment Agreement, that is not cured by Developer within the time provided in Section
16 of this Payment Agreement, all rights to the Architecture and Engineering Agreement and the
Plans and Specifications hereby assigned to Developer shall revert to and revest in City, and City
shall have the right, without any further consent of or consideration to Developer, to use the
Plans and Specifications as City may determine, in City’s sole and absolute discretion,

C. Subject to the last sentence of paragraph b., above, this assignment
("Assignment") constitutes a present and absolute assignment to Developer as of the Effective
Date. City represents and warrants to Developer, as of the Effective Date, that, to the actual
knowledge of City: (i) the Architecture/Engineering Agreement is in full force and effect and is
enforceable in accordance with its terms and no default, or event which would constitute a
default after notice or the passage of time, or both, exists with respect to the
Architecture/Engineering Agreement; (i} all copies of the Architecture/Engineeting Agreement
and Plans and Specifications delivered to Developer are complete and correct copies; and (iii)
City has not assigned any of its rights under the Architecture/Engineering Agreement or with
respect to the Plans and Specifications,

. d. The attached Consent, executed by the Architect/Engincer, confirming that
City has paid in full for the Plans and Specifications, and consenting to this Assignment, is
incorporated herein by this reference

e. Developer shall reimburse City for the Public Improvement Plans
Advance concurrently with the Phase 2 Closing. Any portion of the Public Improvement Plans
Advance not paid to City upon the Phase 2 Closing shall bear simple interest at the rate of ten
percent (10%) per annum until paid,

f. In the event the Phase 2 Closing fails to occur when and as required by
Section 220 of the DDA, and title in Propetty 2 revests in City as the result of the exercise of the
Option or otherwise, Developer shall assign and release to City all of Developer’s rights in and
to the Architecture/Engineering Agreement and the Plans and Specifications by executing and
delivering to City an “Assignment and Release” in the form attached to this Payment Agreement
as Exhibit “B”. Upon the revesting of title in Propetty 2 to the City and the execution and
delivery of the “Assignment and Release”, the obligation to reimburse City for the Public
Improvement Plans Advance shall be deemed paid in full.

g. Developer’s obligation to perform its obligations pursuant to this Payment
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Agreement and reimburse City for the Public Improvement Plan Advance with interest as
provided in this Section 1, shall be secured by the City Deed of Trust (in the form of Attachment
No. 16 to the DDA).

2, Payment of Participation Component of Purchase Price,

a. Developer shall pay to City the Participation Component of the Purchase
Price,

b. The Participation Component shall be in an amount equal to one and one-
half percent (1.5%) of the gross sales price from the first arm’s-length sale of each Parcel or
Parcels of the Site by Developer, in any number of transactions over any petiod of time (each
such transaction being referred to herein as a “Sale”), if any, excluding: (i) the sale of Parcel “A”
if Developer assigns and sells Parcel “A” to the Approved Parcel “A” Assignee pursuant to an
Assignment and Assumption Agreement approved by City; and (ii) the sale of Parcel “F” if
Developer assigns and sells Parcel “F” to the Approved Parcel “F” Assignee putsuant to an
Assighment and Assumption Agreement approved by City. In the event Developer constructs
vertical improvements on Parcel “F* and subsequently sells or leases Parcel “F”, the gross sales
price from such sale shall be subject to the 1,5% Participation Component,

C. For putposes of this Payment Agreement, the term “arm’s length sale”
shall mean a transaction in which Developer and the buyer act independently and have no
relationship to each other, as reasonably determined by the City Manager,

d. For purposes of this Payment Agreement, the term “gross sales price®
shall mean all compensation payable to Developer for the Sale, directly or indirectly.

e. Developer shall pay the Participation Component concurrently with the
close of escrow with respect to each Sale. Any portion of the Participation Component not paid
to City upon the close of escrow with respect to any Sale shall bear simple interest at the rate of
ten percent (10%) per annum until paid.

f. Developet’s obligation to pay City the Participation Component of the
Purchase Price shall be secured by the City Deed of Trust (in the form of Attachment No. 16 fo
the DDA),

3. Purpose of Payment Agreement. This Agreement is prepared for the purpose of
evidencing certain Obligations of the Developer to City pursuant to the DDA, and in no way
modifies or amends the provisions of the DDA, In the event that any provisions of this
Agreement are inconsistent with provisions of the DDA, the provisions in the DDA shall prevail,

4, Governing Law. This Agreement shall be construed and enforced in accordance
with the laws of the State of California,
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5. Counterparts. This Agreement may be executed by each party on a separate
signature page, and when the executed signature pages are combined, shall constitute one single
instrument

6. Where and How Payable. This Payment Agteement is payable at the principal
office of the City, 825 Imperial Beach Boulevard, Impetial Beach, California 91 932, or at such
other place as the holder hereof may inform the Developer in writing, in lawful money of the
United States,

7. Security. This Payment Agreement shall be secured by the City Deed of Trust (in
the form of Attachment No. 16 to the DDA). The City Deed of Trust shall be recorded against
the Site. Provided, however, that the lien of the City Deed of Trust shall be reconveyed and
released as to portions of the Site, as follows: (@) upon conveyance of Parcel “A” to the
Approved Parcel “A” Assignee in accordance with the DDA, the lien of the City Deed of Trust
shall be released from Parcel “A”; (b) upon the occurrence of the “Phase 2 Closing” in
accordance with the DDA and conveyance of Parcel “F” to the Approved Parcel “F” Assignee in
accordance with the DDA, if any, the lien of the City Deed of Trust shall be released from Parcel
“F”; and (c) upon the sale of any Parcel of the Site not including Parcel “A” or Parcel “F” and
payment to the City of the Participation Component relating to such Parcel, the lien of the City
Deed of Trust shall be released from such Parcel (except that if Developer constructs vertical
improvements on Parcel “F” and subsequently sells or leases Parcel “F>, the lien of the City
Deed of Trust shall be released from Parcel “F” upon the sale of Parcel “I” and payment to the
City of the Participation Component relating to Parcel “F™,

8. Interest. Except as provided in Section 1.(e) and Section 2.(e), above, the
Obligations shall not bear interest,

0. Payments. Except as provided in Section 10, below, the Obligations under this
Payment Agreement shall be due and payable or deemed paid in full as provided in Sections 1
and 2 of this Agreement, respectively, Any portion of the Obligation not paid in full on the date
that is fifty-five (55) years after the Effective Date of the DDA shall be deemed paid in full.

10.  Due Upon Event of Acceleration. The entire unpaid principal balance of this
Payment Agteement and any accrued but unpaid interest shall be due and payable in full
immediately upon the occurrence of either of the following events of acceleration:

(@  if the Site or any portion thereof or interest therein is sold, transferred,
assigned or refinanced, without the prior written approval of the City, except as otherwise
permifted in this Payment Agreement; or

(b)  if there is a default by the Developer under the terms of the DDA, this
Payment Agreement, the City Deed of Trust, or the Agreement Containing Covenants, which is
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not cured within the respective time period provided herein and therein (except that Developer
shall have no obligation to reimburse the City for the Public Improvement Plans Advance in the
event of a default due to the failure of the Phase 2 Closing to occur when and as required by
Section 220 of the DDA, where title to Property 2 revests in City as the result of the exercise of
the Option or otherwise).

11. Application of Payments. All payments to the City shall be applied first to
interest, then to reduce the principal amount owed.

12.  Transfers.

(@  Prior to the satisfaction in full of the Obligations evidenced by this
Payment Agreement, Developer shall not assign or attempt to assign the DDA or any interest
therein, nor make any total or partial sale, transfer, conveyance or assignment of the whole or
any part of the Site, the Improvements thereon, or any portion thereof or interest therein (referred
to hereinafter as a “Transfer”), without prior written approval of the City, except as otherwise
permitted in the DDA,

(b) In the absence of specific written agreement by the City, no unauthorized
Transfer, or approval thereof by the City, shall be deemed to relieve the Developer or any other
party from any Obligations under this Payment Agreement,

() Inthe event of a Transfer prior to the time the Obligations are safisfied in
full without the prior written consent of the City, the remaining principal balance of the
Obligations shall be immediately due and payable.

13.  Limited Recowse. Subject to the provisions and limitations of this Section 13,
the Obligations under this Payment Agreement are the non-recourse obligations of the
Developer. Developer and any member of Developer’s limited liability company shall not have
any personal liability for the Obligations, except as provided in this Section 13. The sole
recourse of City shall be the exercise of its rights against the Site and any related security for the
Obligations. Provided, however, that the foregoing shall not (a) constitute a waiver of any
Obligation evidenced by this Payment Agreement or the City Deed of Trust; (b) limit the right of
the City to name Developer as a party defendant in any action or suit for judicial foreclosure and
sale under this Payment Agreement and the City Deed of Trust or any action or proceeding
hereunder so long as no judgment in the nature of a deficiency judgment shall be asked for or
taken against Developer; (c) release or impair this Payment Agreement or the City Deed of
Trust; (d) prevent or in any way hinder City from exercising, or constitute a defense, an
affirmative defense, a countetclaim, or other basis for relief in respect of the exercise of, any
other remedy against the mortgaged property or any other instrument securing the Payment
Agreement or as prescribed by law or in equity in case of default; (¢) prevent or in any way
hinder City from exercising, or constitute a defense, an affirmative defense, a counterclaim, or
other basis for relief in respect of the exercise of, its remedies in respect of any deposits,
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insurance proceeds, condemnation awards or other monies or other collateral or letters of credit
securing the Payment Agreement; () relieve Developer of any of its obligations under any
indemnity delivered by Developer to City; or (g) affect in any way the validity of any guarantee
or indemnity from any person of all or any of the obligations evidenced and secured by this
Payment Agreement and the City Deed of Trust. The foregoing provisions of this paragraph are
limited by the provision that in the event of the occurrence of a default, Developer and its
successors and assigns shall have personal liability hereunder for any deficiency judgment, but
only if and to the extent Developer, its principals, shareholders, partners or its successors and
assigns received rentals, other revenues, or other payments or proceeds in respect of the
mortgaged property after the ocoutrence of such default, which rentals, other revenues, or other
payments or proceeds have not been used for the payment of ordinary and reasonable operating
expenses of the mortgaged property, ordinary and reasonable capifal improvements to the
mortgaged property, debt service, real estate taxes in respect of the mortgaged property and basic
management fees, but not incentive fecs, payable to an entity or person unaffiliated with
Developer in connection with the operation of the mortgaged property, which are then due and
payable. Notwithstanding the first sentence of this paragraph, City may recover directly from
Developer or from any other party:

(@)  any damages, costs and expenses incurred by City as a result of fraud or
any criminal act or acts of Developer or any member, partner, shareholder, officer, director or
employee of Developer, or of any member or general or limited partner of Developer, or of any
general or limited partner of such member or general or limited partner;

(b)  any damages, costs and expenses incurred by City as a result of any
misapproptiation of funds provided to pay Acquisition and Development Costs, as described in
the DDA, rents and revenues from the operation of the Project, or proceeds of insurance policies
or condemnation proceeds;

. (¢)  any and all amounts owing by Developer pursuant to any indemnity set
forth in the DDA, including but not limited to the indemnification regarding Hazardous
Substances, and

() all court costs and attorneys' fees reasonably incurred in enforcing or
collecting upon any of the foregoing exceptions (provided that City shall pay Developer's
reasonable court costs and attorneys' fees if Developer is the prevailing party in any such
enforcement or collection action).

14.  Waivers. Developer waives presentment for payment, demand, protest, and
notices of dishonor and of protest; the benefits of all waivable exemptions; and all defenses and
pleas on the ground of any extension or extensions of the time of payment or of any due date
under this Payment Agreement, in whole or in part, whether before or after maturity and with or
without notice, Developer heteby agrees to pay all costs and expenses, including reasonable
attorney's fees, which may be incurred by the holder hereof, in the enforcement of this Payment
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Agreement, the City Deed of Trust or any term or provision of either thereof,

15.  Exercise of Rights and Remedies, Upon the failure of Developer to perform or
observe any other term or provision of this Payment Agreement, upon any event of acceleration
described in this Payment Agreement, or upon the occurrence of any other event of default under
the terms of the City Deed of Trust, the DDA or the Agreement Containing Covenants, the
holder may exercise its rights or remedies hereunder or thereunder.

16. Defaults,

(8  Subject to Force Majeure Delay as defined in the DDA, and subject to the
further provisions of this Section 16, failure or delay by Developer to perform or to comply with
any maferial term or provision of this Payment Agreement, the City Deed of Trust, the DDA or
the Agreement Containing Covenants, constitutes a default under this Payment Agreement.

(b)  City shall give written notice of default to Developer, specifying the
default complained of by the City. Delay in giving such notice shall not constitute a waiver of
any default nor shall it change the time of default,

(c)  Any failures or delays by City in asserting any of its rights and remedies
as to any default shall not operate as a waiver of any default ot of any such rights or remedies.
Delays by City in asserting any of its rights and remedies shall not deprive City of its right to
institute and maintain any actions or proceedings which it may deem necessary to protect, assert,
or enforce any such rights or remedies.

(d)  If a monetary event of default occurs under the terms of this Payment
Agreement or the City Deed of Trust, prior to exercising any remedies hereunder or thereunder
City shall give Developer written notice of such default, Developer shall have a reasonable
period of time after such notice is given within which to cure the default prior to exercise of
remedies by City under this Payment Agreement and/or the City Deed of Trust. In no event shall
City be precluded from exercising remedies if its security becomes or is about to become
materially impaired by any failure to cure a default or the default is not cured within ten (10)
calendar days after the notice of default is received or deemed received.

(e)  Ifanon-monetary event of default occurs under the terms of the DDA, this
Payment Agreement, the City Deed of Trust, the Agreement Containing Covenants or any
document implementing the DDA, prior to exercising any remedies hereunder or thereunder,
City shall give Developer notice of such default. If the default is reasonably capable of being
cured within thirty (30) calendar days after such notice is received or deemed received,
Developer shall have such period to effect a cure prior to exercise of remedies by the City under
the DDA, the Agreement Containing Covenants, this Payment Agteement and/or the City Deed
of Trust. If the default is such that it is not reasonably capable of being cured within thirty (30)
days, and Developer (i) initiates corrective action within said period, and (i) diligently and in
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good faith works to effect a cure as soon as possible, then Developer shall have such additional
time as is reasonably necessary to cute the default prior to exercise of any remedies by City. In
no event shall City be precluded from exercising remedies if its securify becomes or is about to
become materially jeopardized by any failure to cure a default or the default is not cured within
one hundred eighty (180) days after the notice of default is received or deemed received.

® Any notice of default that is transmitted by clectronic facsimile
transmission followed by delivery of a “hard” copy, shall be deemed delivered upon its
transmission; any notice of default that is personally delivered (including by means of
professional messenger service, courier service such as United Parcel Service or Federal Express,
or by U.S. Postal Service), shall be deemed received on the documented date of receipt by
Developer; and any notice of default that is sent by registered or certified mail, postage prepaid,
return receipt required shall be deemed received on the date of receipt thereof.

(2)  Developer shall pay all costs and expenses reasonably incurred by City,
including without limitation, court costs and attorneys' fees, in enforcing or collecting upon this
Payment Agieement (provided that City shall pay Developer's reasonable court costs and
attorneys' fees if Developer is the prevailing party in any such enforcement or collection action).
Until such costs and expenses are paid, they shall be added to the principal amount of this
Payment Agreement, with interest at the rate specified in Sections 1 and 2 of this Payment
Agreement, respectively.

17. Partial Invalidity, If the rights created by this Payment Agreement shall be held by a
court of competent jurisdiction to be invalid or unenforceable as to any part of the obligations
described herein, the remaining obligations shall be completely performed and paid.

18. Approvals. In any approval, consent or other determination by the Parties required
under this Payment Agreement, the Parties shall act reasonably and in good faith,

19, Right to Prepay, Developer shall have the right to prepay the Obligations
evidenced by this Payment Agreement, or any part thereof, without penalty. :

IN WITNESS WHEREOQF the Parties have executed this Payment Agreement as of the
day and year set forth above,

[SIGNATURES APPEAR ON NEXT PAGE]
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Dated:

Dated:

APPROVED AS TO FORM
City Attorney

By:

Jennifer Lyon

KANE, BALLMER & BERKMAN

Special Counsel

By:

Exhibits

“A”  Legal Description of Site

SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC,, a
California corporation, its managing member

By:
Colton T. Sudberry, President

CITY OF IMPERIAL BEACH

By:

Gary Brown
City Manager

“B”  Form of Assignment and Release
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ATTACHMENT NO. 16
CITY DEED OF TRUST

[behind this page]




OFFICIAL BUSINESS
Document entitled to free
recording per Government Code
Sections 6103 and 27383

City of Imperial Beach
825 Imperial Beach Boulevard
Imperial Beach, California 91932

Attn; City Manager

(Space Above Line for Recorder’s Use Only)

DEED OF TRUST,
SECURITY AGREEMENT AND FIXTURE FILING
(WITH ASSIGNMENT OF RENTS)

This Deed of Trust, Security Agreement and Fixture Filing (With Assignment of Rents) is
made as of » 20__ by Sudberry-Palm Avenue, LLC, a California limited liability
company (in this Deed of Trust referred to as “Trustor”) whose address is c/o Sudberry
Properties, 5465 Morehouse Drive, Suite 260, San Diego, California 92121 to Chicago Title
Company (in this Deed of Trust called “Trustee”), for the benefit of the City of Imperial Beach, a
municipal corporation (in this Deed of Trust called “Beneficiary™), whose address is 825 Imperial
Beach Boulevard, Imperial Beach, California 91932, in accordance with that certain Disposition
and Development Agreement (the “DDA”) dated as of by and between Trustor
(“Developer” therein”) and Beneficiary (“City” therein).

Witnesseth: That Trustor IRREVOCABLY GRANTS, TRANSFERS AND ASSIGNS to
Trustee, its successors and assigns, in Trust, with POWER OF SALE TOGETHER WITH
RIGHT OF ENTRY AND POSSESSION, all right, title and interest of Trustor, whether now
owned or heteafter acquired, in and to the following property (fhe “Trust Estate™):

(@)  That certain real property in the City of Imperial Beach, County of
San Diego, State of California more particularly described in Exhibit “A” attached hereto and by
this reference made a part hereof (such interest in real property is hereafter referred to as the
“Subject Property™);

(b)  All buildings, structures and other improvements now or in the
future located or to be constructed on the Subject Property (the “Improvements™);

()  all tenements, hereditaments, appurtenances, privileges, franchises
and other rights and interests now or in the future benefitting or otherwise relating to the Subject
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Property or the Improvements, including easements, rights-of-way and development rights (the
“Appurtenances”).  (The Appurtenances, together with the Subject Property and the
Improvements, are hereafter referred to as the “Real Property™);

(d)  subject fo the assignment to Beneficiaty set forth in Paragraph 4
below, all rents, issucs, income, revenues, royalties and profits now or in the future payable with
respect fo or otherwise derived from the Trust Estate or the ownership, use, management,
opetation leasing or occupancy of the Trust Estate, including those past due and unpaid (the .
“Rents™);

(e)  all present and future right, title and interest of Trustor in and to all
inventory, equipment, fixtures and other goods (as those terms are defined in Division 9 of the
California Uniform Commercial Code (the “UCC™), and whether existing now or in the future)
now or in the future located at, upon or about, or affixed or attached to or installed in, the Real
Property, or used or to be used in connection with or otherwise relating to the Real Property or
the ownership, use, development, construction, maintenance, management, operation, marketing,
leasing or occupancy of the Real Property, including furniture, furnishings, theater equipment,
seating, machinery, appliances, building materials and supplies, generators, boilers, furnaces,
water tanks, heating ventilating and air conditioning equipment and all other types of tangible
personal property of any kind or mature, and all accessories, additions, attachments, pats,
proceeds, products, repairs, replacements and substitutions of or to any of such property, but not
including personal property that is donated to Trustor (the “Goods,” and together with the Real
Property, the “Property”); and

63 all present and future right, title and interest of Trustor in and to all
accounts, general intangibles, chattel paper, deposit accounts, money, instruments and documents
(as those terms are defined in the UCC) and all other agreements, obligations, rights and written
material (in each case whether existing now or in the future) now or in the future relating to or
otherwise arising in connection with or derived from the Property or any other part of the Trust
Estate or the ownership, use, development, construction, maintenance, management, operation,
marketing, leasing, occupancy, sale or financing of the property or any other part of the Trust
Estate, including (to the extent applicable to the Property or any other portion of the Trust Estate)
(i) permits, approvals and other governmental authorizations, (i) improvement plans and
specifications and architectural drawings, (iii) agreements with contractors, subcontractors,
suppliets, project managers, supervisors, designers, architects, engineers, sales agents, leasing
agents, consultants and property managers, (iv) takeout, refinancing and permanent loan
commitments, (v} warranties, guaranties, indemnities and insurance policies, together with
insurance payments and uneamed insurance premiums, (vi) claims, demands, awards,
settlements, and other payments arising or resulting from or otherwise relating to any insurance
or any loss or destruction of, injury or damage to, trespass on or taking, condemnation (or
conveyance in licu of condemnation) or public use of any of the Property, (vii) license
agreements, service and maintenance agreements, putchase and sale agreements and purchase
options, together with advance payments, security deposits and other amounts paid to or
deposited with Trustor under any such agreements, (viii) reserves, deposits, bonds, deferred
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payments, refunds, rebates, discounts, cost savings, escrow proceeds, sale proceeds and other
rights to the payment of money, trade names, trademarks, goodwill and all other types on
intangible personal property of any kind or nature, and (ix) all supplements, modifications,
amendments, renewals, extensions, proceeds, replacements and substitutions of or to any of such
property (the “Intangibles”).

Trustor further grants to Trustee and Beneficiary, pursuant to the UCC, a security interest
in all present and future right, title and interest of Trustor in and to all Goods and Intangibles and
all of the Trust Estates described above in which a security interest may be created under the
UCC (collectively, the “Personal Property”). This Deed of Trust constitutes a security agreement
under the UCC, conveying a security interest in the Personal Property to Trustee and Beneficiary.
Trustee and Beneficiary shall have, in addition to all rights and remedies provided in this Deed of
Trust, all the rights and remedies of a “secured party” under the UCC and other applicable
California law. Trustor covenants and agrees that this Deed of Trust constitutes a fixture filing
under Section 9334 and 9502(b) of the UCC.

FOR THE PURPOSE OF SECURING, in such order of priotity as Beneficiary may
elect, the following:

(1) Due, prompt and complete observance, performance and discharge of each and
every condition, obligation, covenant and agreement contained in this Deed of Trust ot
contained in that certain Payment Agreement executed by Trustor (referred to as the
“Developer” therein) as of the same date as this Deed of Trust (the “Payment
Agreement”), as the same may be modified, amended, extended or converted after the
date of this Deed of Trust, and if and when executed by Trustor, any agreement or
promissory note that amends, restates and replaces the Payment Agreement (any
capitalized term not otherwise defined in this Deed of Trust shall have the meaning
ascribed to such term in the Payment Agreement); and

(2)  Payment of indebtedness of the Trustor to the Beneficiary in an original principal
amount equal to one and one-half percent (1.5%) of the gross sales proceeds of any sale
of the Propetty, according to the terms of the Payment Agreement.

The obligations under the Payment Agreement (collectively, referred to as the “Secured
Obligations”) and all of their tetms are incorporated in this Decd of Trust by this reference, and
this conveyance shall secure any and all extensions, amendments, modifications or renewals
however evidenced, and additional advances evidenced by any promissory note reciting that it is
secured by this Deed of Trust,

AND TO PROTECT THE SECURITY OF THIS DEED OF TRUST, TRUSTOR
COVENANTS AND AGREES:
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1. That Trustor shall pay the obligations set forth in the Payment Agreement and any
other instrument secured by this Deed of Trust at the time and in the manner provided in the
Payment Agreement or such instrument.

2. That Trustor shall not permit or suffer the use of any of the Property for any
purpose other than the use for which the same was intended at the time this Deed of Trust was
executed,

3. That the Secured Obligations are incorporated in and made a part of the Deed of
Trust. Upon default of a Secured Obligation, and after the giving of notice and the expiration of
any applicable cure period, the Beneficiary, at its option, may declare the whole of the
indebtedness secured by this Deed of Trust to be due and payable.

4, That all rents, profits and income from the Property covered by this Deed of Trust
are by this Deed of Trust assigned to the Beneficiary, subject to the below-described license in
favor of Trustor, for the purpose of discharging the debt secured by this Deed of Trust.
Permission is by this Deed of Trust given to Trustor so long as no default exists under this Deed
of Trust, after the giving of notice and the expiration of any applicable cure period, to collect
such rents, profits and income,

5. That upon default under this Deed of Trust or under the Payment Agreement
secured by this Deed of Trust, and after the giving of notice and the expiration of any applicable
cure period, Beneficiary shall be entitled to the appointment of a receiver by any court having
jurisdiction, without notice, to take possession and protect the Property and operate the same and
collect the rents, profits and income from the Propetty.

6. That Trustor will keep the improvements now existing or hereafter erected on the
Property insured against loss by fire and such other hazards, casualties, and contingencies as may
reasonably be required in writing from time to time by the Beneficiary, and all such insurance
shall be evidenced by standard fire and extended coverage insurance policy or policies. In no
event shall the amounts of coverage be less than 100 percent of the insurable value of the
Property. Such policies shall be endorsed with standard mortgagee clause with loss payable to
the Beneficiary and certificates thereof shall be deposited with the Beneficiary. Unless approved
otherwise in writing by the City Manager, or his or her designee, Trustor shall maintain insurance
as requited by Exhibit B to this Deed of Trust, which is incotporated in this Deed of Trust by this
reference,

7. To pay, at least 10 days before delinquency, any taxes and assessments affecting
the Property; to pay, when due, all encumbrances, charges and liens, with interest, on the
Property or any part thereof which appear to be prior ot supetiot hereto; and to pay all costs, fees,
and expenses of this Trust. Notwithstanding anything to the contrary contained in this Deed of
Trust, Trustor shall not be required to pay and discharge any such tax, assessment, charge or levy
so long as Trustor is contesting its legality in good faith and by appropriate proceedings, and
Trustor has adequate funds to pay any liabilities contested pursuant fo this Section 7,
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8. To keep the Property in good condition and repair, subject to ordinary wear and
tear, casualty and condemnation, not to remove or demolish any buildings on the Property; to
complete or restore promptly and in good and workmanlike manner any building located on the
Property which may be constructed, damaged, or destroyed and to pay when due all claims for
labor performed and materials furnished (subject to Trustor’s right to contest the validity of any
such claims); to comply with all laws affecting the Property or requiring any alterations ot
improvements to be made on the Property (subject to Trustor's right to contest the validity or
applicability of laws or regulations); not to commit or permit waste; not to commit, suffer or
permit any act upon the Property in violation of law and/or covenants, conditions and/or
tostrictions affecting the Property; not to permit or suffer any maferial alteration of or addition to
the buildings or improvements constructed in or upon the Property after the date of this Deed of
Trust without the consent of the Beneficiary.

9. To appear in and defend any action or proceeding purporting to affect the security
of this Deed of Trust or the rights or powers of Beneficiaty or Trustee, and to pay all costs and
expenses, including cost of evidence of title and reasonable attorney's fees in a reasonable sum,
in any such action or proceeding in which Beneficiary or Trustee may appear.

10.  Should Trustor fail, after the giving of notice and the expiration of any applicable
cure period, to make any payment or do any act as provided in this Deed of Trust, then
Beneficiaty or Trustee, but without obligation to do so, and without notice to or demand upon
Trustor, and without releasing Trustor from any obligations, may make or do the same in such
manner and to such extent as either may deem necessary to protect the security of this Deed of
Trust. Following default, after the giving of notice and the expiration of any applicable cure
petiod, Beneficiaty or Trustee being authorized to enter upon the Property for such purposes,
Mmay commence, appear in and/or defend any action or proceeding purporting to affect the
security hereof or the rights or powers of Beneficiary or Trustee; may pay, purchase, contest, or
compromise any encumbrance, charge, or lien which in the judgment of either appears to be prior
or superior hereto; and, in exercising any such powers, may pay necessary expenses, employ
counsel, and pay reasonable fees.

11.  Beneficiary shall have the right to pay fire and other property insurance premiums
when due should Trustor fail to make any required premium payments. All such payments made
by the Beneficiary shall be added to the indebtedness and obligations secured by this Deed of
Trust,

12. To pay immediately and without demand all sums so expended by Beneficiary or
Trustee, under permission given under this Deed of Trust, with interest from date of expenditure
at the highest non-usurious rate of interest permitted by law.

13, That upon the failure of Trustor, after the giving of notice and the expiration of
any applicable cure period, to keep and perform all the covenants, conditions, and agreements of
the Payment Agreement, the entire indebtedness evidenced by the Payment Agreement and any
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other instrument secured by this Deed of Trust shall at the option of the Beneficiary of this Deed
of Trust become due and payable, regardless of anything to the contrary that is contained in this
Deed of Trust.

14. Except for any Permitted Deed of Trust approved by Beneficiary as provided in
the DDA, which Permitted Deed of Trust shall be senior in priority to this Deed of Trust, Trustor
further covenants that it will not voluntarily create, suffer, or permit to be created against the
Property any lien or liens except as authorized by Beneficiary in accordance with the DDA, and
further that Trustor will keep and maintain the property free from the claims of all persons
supplying labor or materials which will enter into the construction of any and all buildings now
being erected or to be erected on said premises. Notwithstanding anything to the contrary
contained in this Deed of Trust, Trustor shall not be obligated to pay any claims for labor,
materials or services which Trustor in good faith disputes and is diligently contesting, provided
that Trustor shall, at Beneficiary's written request, within thirty (30) days after written request
from Beneficiary following the filing of any claim or lien (but in any event, and without any
requirement that Beneficiary must first provide a written request, prior to foreclosure) record in
the Office of the County Recorder of San Diego County, a surety bond in the amount of such
claim item to protect against a claim of lien, or provide such other security reasonably
satisfactory to Beneficiary. :

15, That any and all improvements made or about to be made upon the premises
covered by the Deed of Trust, and all plans and specifications, comply with all applicable
municipal ordinances and regulations and all other applicable regulations made or promulgated,
now or hereafter, by lawful authority, and that the same will upon completion comply with all
such municipal ordinances and regulations and with the rules of the applicable fire rating or
inspection organization, bureau, association or office.

16.  Trustor agrees to pay to Beneficiary or fo the authorized loan servicing
tepresentative of the Beneficiary a reasonable charge for providing a statement regarding the
obligation secured by this Deed of Trust as provided by Section 2954, Article 2, Chapter 2 Title
14, Division 3, of the California Civil Code.

IT IS MUTUALLY AGREED THAT:

17, Should the Property or any part of the Propeity be taken or damaged by reason of
aty public improvement or condemnation proceeding, or damaged by fire, or eatthquake, or in
any other manner, subject to the rights of any beneficiary of a deed of trust senior in priority to
this Deed of Trust (“Senior Lender”), Beneficiary shall be entitled to all compensation, awards,
and other payments or relief which are not used to reconstruct, restore or otherwise improve the
property or part thereof that was taken or damaged, and shall be entitled at its option to
commence, appear in and prosecute in its own name, any action or proceedings, or to make any
compromise or settlement, in connection with such taking or damage. Subject to the rights of
any Senior Lender, all such compensation, awatds, damages, rights of action and proceeds which
are not used to reconstruct, restore or otherwise improve the Property or part of the Property that
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was taken or damaged, including the proceeds of any policies of fire and other insurance
affecting the Property, are by this Deed of Trust assigned to Beneficiary. After deducting all its
expenses, including reasonable attorney's fees, the balance of the proceeds which are not used to
reconstruct, restore or otherwise improve the Property or part of the Property that was taken or
damaged, shall be applied to the amount due under the Payment Agreement. No amount applied
to the reduction of the principal shall relieve the Trustor from making payments as required by
the Payment Agreement,

18.  Upon default by Trustor in making any payments provided for in this Deed of
Trust or upon default by Trustor in making any payment required in the Payment Agreement, or
if Trustor shall fail to perform any covenant or agreement in this Deed of Trust within 30 days
after written demand by Beneficiary (or, in the event that mote than 30 days is reasonably
required to cure such default, should Trustor fail to promptly commence such cure, and diligently
prosecuie same to completion), after the giving of notice and the expiration of any applicable
cure period, Beneficiary may declare all sums secured by this Deed of Trust immediately due and
payable by delivery to Trustee of written declaration of default and demand for sale, and of
written notice of default and of election to cause the Property to be sold, which notice Trustee
shall cause to be duly filed for record and Beneficiary may foreclose this Deed of Trust.
Beneficiary shall also deposit with Trustee this Deed of Trust, any instruments and documents
secured by this Deed of Trust and all documents evidencing expenditures secured by this Deed of
Trust.

19.  After the lapse of such time as may then be required by law following the
recordation of said notice of default, and notice of sale having been given as then required by
law, Trustee, without demand on Trustor, shall sell the Property at the time and place fixed by it
in said notice of sale, either as a whole or in separate parcels, and in such order as it may
determine at public auction to the highest bidder for cash in lawful money of the United States,
payable at time of sale. Trustee may postpone sale of all or any portion of the Property by public
announcement at the time and place of sale, and from time to time thereafter may postpone the
sale by public announcement at the time and place of sale, and from time to time thereafter may
postpone the sale by public announcement at the time fixed by the preceding postponement.
Trustee shall deliver to the purchaser its deed conveying the property so sold, but without any
covenant or warranty, express or implied. The recitals in the deed of any mattets or facts shall be
conclusive proof of the truthfulness thereof, Any person, including Trustor, Trustee or
Beneficiary, may purchase at the sale. The Trustee shall apply the proceeds of sale to payment of
(1) the expenses of such sale, together with the reasonable expenses of this frust including in this
Deed of Trust reasonable Trustee's fees or attorney's fees for conducting the sale, and the actual
cost of publishing, recording, mailing and posting notice of the sale; (2) the cost of any search
and/or other evidence of title procured in connection with such sale and revenue stamps on
Trustee's Deed; (3) all sums expended under the terms hereof, not then repaid, with accrued
interest at the highest rate of interest permitted by law to be paid to Beneficiary; (4) all other
sums then secured by this Deed of Trust; and (5) the remainder, if any, to the person or persons
legally entitled thereto,
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20.  Beneficiary may from time to time substitute a successor or successors fo any
Trustee named in this Deed of Trust or acting under this Deed of Trust o execute this Trust.
Upon such appointment, and without conveyance to the successor trustee, the latter shall be
vested with all title, powers, and duties conferred upon any Trustee in this Deed of Trust named
or acting under this Deed of Trust. Each such appointment and substitution shall be made by
written instrument executed by Beneficiary, containing reference to this Deed of Trust and it
place of record, which, when duly recorded in the proper office of the county or counties in
which the property is situated, shall be conclusive proof of proper appointment of the successor
frustee.

21.  The pleading of any statute of limitations as a defense to any and all obligations
secured by this Deed of Trust is by this Deed of Trust waived to the full extent permissible by
law.

22.  Upon written request of Beneficiary stating that all sums secured by this Deed of
Trust have been paid and all obligations secured by this Deed of Trust have been satisfied, and
upon surtender of this Deed of Trust and the Payment Agreement to Trustee for cancellation and
retention and upon payment of its fees, Trustee shall reconvey, without warranty, the property
then held under this Deed of Trust. The recitals in such reconveyance of any matters or fact shall
be conclusive proof of the truthfulness thereof. The grantee in such reconveyance may be
described as “the person or persons legally entitled thereto,”

23, The trust created by this Deed of Trust is irrevocable by Trustor.

24, This Deed of Trust applies to, inures to the benefit of, and binds all parties hereto,
their heirs, legatees, devisees, administrators, execntors, successors, and assigns. The term
“Beneficiary” shall include not only the original Beneficiary under this Deed of Trust but also
any future owner and holder including pledgees, of any instruments and documents secured by
this Deed of Trust. In this Deed of Trust, whenever the context so requires, the masculine gender
includes the feminine and/or neuter, and the singular number includes the plural, All obligations
of Trustor under this Deed of Trust are joint and several.

25.  Trustee accepts this Trust when this Deed of Trust, duly executed and
acknowledged, is made public record as provided by law, Except as otherwise provided by law
the Trustee is not obligated to notify any party hereto of pending sale under this Deed of Trust or
of any action of proceeding in which Trustor, Beneficiary, or Trustee shall be a party unless
brought by Trustee.

26, The undersigned Trustor requests that a copy of any notice of default and of any
notice of sale under this Deed of Trust be mailed to Trustor at the address set forth in the first
paragraph of this Deed of Trust,

27.  Tiustor agrees at any time and from time to time upon receipt of a written request
from Beneficiary, to furnish to Beneficiary detailed statements in writing of income, rents,
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profits, and operating expenses of the premises, and the names of the occupants and fenants in
possession, together with the expiration dates of their leases and full information regarding all
rental and occupancy agreements, and the rents provided for by such leases and rental and
occupancy agreements, and such other information regarding the premises and their use as may
be requested by Beneficiary.

28.  Trustor agrees that the indebtedness secured by this Deed of Trust is made
expressly for the purpose of financing the acquisition of the Property and plans for the
construction of improvements thereon as provided in the Payment Agreement.

29.  Trustor agrees that, except as otherwise provided in the Payment Agreement, upon
sale or refinancing of the property, the entire indebtedness secured by this Deed of Trust shall at
the option of Beneficiary be immediately due and payable.

30.  Notwithstanding specific provisions of this Deed of Trust, non-monetary
performance under this Deed of Trust shall not be deemed to be in default where delays or
defaults are due to: war; insurrection; strikes; lock-outs; riots; floods; earthquakes; fires;
casualties; acts of God; acts of the public enemy; epidemics; quarantine restrictions; freight
embargoes; lack of fransportation; governmental restrictions or priority; litigation; unusually
severe weather; inability to secure necessary labor, materials or tools; delays of any contractor or
suppliet; acts of the other party; acts or failure to act of the City of Imperial Beach or any other
public or governmental agency or entity; or any other causes beyond the reasonable control or
without the fault of the party claiming an extension of time to perform. An extension of time for
any such cause (a “Force Majeure Delay”) shall be for the petiod of the enforced delay and shall
commence to run from the time of the commencement of the cause. If, however, notice by the
party claiming such extension is sent to the other party more than thirty (30) calendar days after
the commencement of the cause, the period shall commence to run only thirty (30) calendar days
prior to the giving of such notice. Times of performance under this Deed of Trust may also be
extended in writing by the Beneficiaty and Trustor. Notwithstanding the foregoing, none of the
foregoing events shall constitute a Force Majeure Delay unless and until Trustor delivers to
Beneficiary written notice: describing the event; its cause; when and how Trustor obtained
knowledge; the date the event commenced; a reasonable causal connection between the event and
the need for Trustor to extend times of performance; and the estimated delay resulting from the
event. Trustor shall deliver such written notice within fifteen (15) calendar days after it obtains
actual knowledge of the event and the impact of such event on performance.

31. If the rights and liens created by this Deed of Trust shall be held by a court of
competent jurisdiction to be invalid or unenforceable as to any part of the obligations described
in this Deed of Trust, the unsecured portion of such obligations shall be completely performed
and paid prior to the performance and payment of the remaining and secured portion of the
obligations, and all performance and payments made by Trustor shall be considered to have been
performed and paid on and applied first to the complete payment of the unsecured pottion of the
obligations.
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32.  (a) Subject to the extensions of time set forth in Section 30, and subject to the
further provisions of this Section 32, failure or delay by Trustor to perform any term or provision
required to be performed under the Payment Agreement or this Deed of Trust constitutes a
default under this Deed of Trust;

(b) Beneficiary shall give written notice of default to Trustor, specifying the
default complained of by the Beneficiary. Delay in giving such notice shall not constitute a
waiver of any defauit nor shall it change the time of default.

(¢) Any failures or delays by Beneficiary in asserting any of its rights and
remedies as to any default shall not operate as a waiver of any default or of any such rights or
remedies. Delays by Beneficiary in asserting any of its rights and remedies shall not deprive
Beneficiary of its right to institute and maintain any actions or proceedings which it may deem
necessary to protect, assert, or enforce any such rights or remedies.

(d) If a monetary event of default occurs under the terms of the Payment
Agreement or under this Deed of Trust, prior to exercising any remedies under this Deed of Trust
Beneficiary shall give Trustor, the holder of any senior indebtedness, and each of the members of
Trustor’s limited liability company, if such persons have requested in writing that Beneficiary
give such persons notice of default, simultaneous written notice of such default. Trustor shall
have a reasonable petiod of time after such notice is given within which to cure the default prior
to exercise of remedies by Beneficiary under the Payment Agreement and/or this Deed of Trust.
In no event shall Beneficiary be precluded from exercising remedies if its security becomes or is
about to become materially impaired by any failure to cure a default or the default is not cured
within ten (10) calendar days afier the notice of default is received or deemed received.

(¢) If a non-monetary event of default occurs under the terms of the Payment
Agreement or this Deed of Trust, prior to exercising any remedies under this Deed of Trust or
undet such Payment Agteement, Beneficiary shall give Trustor, the holder of any senior
indebtedness and each of the members of Trustor’s limited liability company, if such persons
have requested in writing that Beneficiary give such persons notice of default, concurrent notice
of such default. If the default is reasonably capable of being cured within thirty (30) calendar
days after such notice is received or deemed received, Trustor shall have such petiod fo effect a
cure prior to exercise of remedies by the Beneficiary under this Payment Agreement and/or this
Deed of Trust. If the default is such that it is not reasonably capable of being cured within thirty
(30) calendar days, and Trustor (i) initiates corrective action within said period, and (ii) diligently
and in good faith works to effect a cure as soon as possible, then Trustor shall have such
additional time as is reasonably necessary to cure the default prior to exercise of any remedies by
Beneficiary. In no event shall Beneficiary be precluded from exercising remedies if its security
becomes or is about to become materially jeopardized by any failure to cure a default or the
default is not cured within one hundred eighty (180) days after the notice of default is received or
deemed received.
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(f) Any notice of default that is transmitted by electronic facsimile transmission
followed by delivery of a “hard” copy, shall be deemed delivered upon its transmission; any
notice of default that is personally delivered (including by means of professional messenger
service, courier service such as United Parcel Service or FedEx, or by U.S. Postal Service), shall
be deemed received on the documented date of receipt by Trustor; and any notice of default that
is sent by registered or certified mail, postage prepaid, return receipt required shall be deemed
received on the date of receipt thereof,

33, Unless expressly subordinated by a recorded instrument duly executed by the City
Manager or his or her designee, this Deed of Trust shall not be subordinate to any deed of trust,
mortgage or other encumbrance. Subject to the occurrence of the Phase 1 Closing (as defined in
the DDA), City Manager shall execute a Subordination Agreement (as defined in the DDA) as to
Property 1, and subject to the occurrence of the Phase 2 Closing (as defined in the DDA), City
Manager shall execute a Subordination Agreement as to Property 2.

34, In the event of any fire or other casualty to the Project or eminent domain
proceedings resulting in condemnation of the Project or any part of the Project, Trustor shall have
the right to rebuild the Project, and to use all available insurance or condemnation proceeds for
that purpose; provided that (a) such proceeds are sufficient to rebuild the Project in a manner that
provides adequate security to Beneficiary for tepayment of the obligations secured by this Deed
of Trust or if such proceeds are insufficient then Trustor shall have funded any deficiency, (b)
Beneficiary shall have the right to approve plans and specifications for any major rebuilding and
the right to approve disbursements of insurance or condemnation proceeds for rebuilding under a
construction escrow or similar arrangement, and (c) no material default then exists under the
Payment Agreement, If the casualty or condemnation affects only part of the Project and total
rebuilding is infeasible, then proceeds may be used for partial rebuilding and partial repayment of
the Secured Obligations in a manner that provides adequate security to Beneficiary for repayment
of the remaining balance of the Secured Obligations.

IN WITNESS WHEREOF Trustor has executed this Deed of Trust as of the day and
year set forth above,

SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC., a
California corporation, its manager

Dated: By:
Colton T. Sudberry, President
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STATE OF CALIFORNIA )
)
COUNTY OF )
On before me, (here insert name and title of
the officer), personally appeared . wWho proved to me on the

basis of satisfactory evidence to be the person(s) whose name(s) isfare subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in hisfher/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument,

I certify under PENALTY OF PERJURY under the laws of the State of California thai the
foregoing Section is true and correct.

WITNESS my hand and official seal.

Signature (Seal)




Exhibit “A” to Deed of Trust
Legal Description
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Exhibit “B” to Deed of Trust

Insutance Requirements

At all times prior to the repayment in full of the obligations secured by this Deed of
Trust, Trustor shall maintain in effect and deliver to Benecficiaty duplicate originals of the
following insurance policies (the “Insurance Policies™), complete with additional insured and loss
payee endorsements, as applicable. Any capitalized term not otherwise defined in this Exhibit
shall have the meaning ascribed to such term in the Deed of Trust to which this is attached.

a. Trustor and Trustor’s contractors and sub-contractors hired to perform
work on the Property shall maintain general liability insurance, to protect against claims due to
bodily injury, including death therefrom, suffered or alleged to be suffered by any person or
persons whomsoever on or about the Property and the Improvements, or in connection with the
operation thereof, resulting directly or indirectly from any acts or activities of the Beneficiary or
Trustor or any person acting for the Beneficiary or Trustor, or under their respective conttol or
direction, and also to protect against claims due to damage to any property of any person
occurring on or about the Property and the Improvements, or in connection with the operation
thereof, caused directly or indirectly by or from acts or activities of the Beneficiary or Trustor, its
contractoi(s) or subcontractor(s) or its tenants or any person acting for the Beneficiaty or Trustor,
or under their respective control or direction. Such property damage and bodily injury insurance
shall also provide for and protect the Beneficiary against incurring any legal cost in defending
claims for alleged loss. Such bodily injury and property damage insurance shall name The City
of Imperial Beach (the “Indemnitec™) as additional insured. Such bodily injury and property
damage insurance shall be in minimum lmits of Dollars ($ ) per
occurrence with a Dollars ($ ) aggregate, which limits shall be
increased from time-to-time to reflect increases in the Consumer Price Index from base year
2011; provided, however, the limitation on the amount of insurance shall not limit the
tesponsibility of the Trustor to indemnify the Indemnitees or to pay damages for injury to persons
or property resulting from Trustor's activities or the activities of any other person or persons for
which Trustor is otherwise responsible.

b. During construction and until a Certificate of Occupancy for the
completed development has been issued by the City, Trustor shall carry Builder’s Risk coverage
for the Improvements. After completion of construction, Trustor shall maintain property
insurance in an amount not less than the full insurable value of the Improvements with extended
coverage including fire, windstorm, flood, vandalism, malicious mischief, earthquake (if
commercially available at reasonable rates or as otherwise required), boiler and machinery if
applicable, and other such perils customarily covered by an “All Risk” policy. Such policy shall
include a loss payable endorsement naming “The City of Imperial Beach, California” as loss
payee. The term "full insurable value" as used above shall mean the actual replacement cost
(excluding the cost of excavation, foundation and footings below the lowest floor and without
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deduction for depreciation) of the Improvements immediately before such casualty or other loss,
including the cost of rehabilitation of the Improvements, architectural and engineering fees, and
inspection and supervision.

c. After the completion of construction, Trustor shall maintain or cause to be
maintained loss of rental income insurance with respect to the Improvements, against the perils
of fire, lightning, vandalism, malicious mischief, riot and civil commotion, and such other perils
ordinarily included in extended coverage policies.

d. Trustor shall maintain or cause to be maintained Workers'
Compensation Insurance including Employer's Liability insurance in limits of not less than

Dollars ($ ), increased from time-to-time to reflect increases in the
Consumer Price Index from base year 2011, issued by a responsible carrier authorized under the
laws of the State of California to insure employers against liability for compensation under the
workers' compensation laws now in force in California, or any laws hereafter enacted as an
amendment or supplement thereto or in lieu thereof. Such workers' compensation insurance shail
cover all persons employed by Trustor and its contractors and subcontractors in connection with
the Property and the Improvements and shall cover claims for death, bodily injury, illness, or
disease made by, for or on behalf of any person incurring or suffering injury, death, illness or
disease in connection with the Property or the Improvements or the operation thereof by Trustor.

e Professional liability insurance shall be required of architects and
engineers hired to perform work on the Improvements in limits of not less than
Dollars ($ ). ‘Trustor shall ensure that insurance for architects and engineers is
received by the Beneficiary prior to the commencement of any work on the Property.

f. Commercial automobile insurance coverage in minimum limits of not less
than § , increased from time-to-time to reflect increases in the Consumer Price Index
from base year 2011, shall be required by Trustor and/or Trustor’s contractors and sub-
contractors hired to perform work on the Propetty for owned, hired, leased, and non-owned autos
and shall be received by the Beneficiary prior to the commencement of any work being
performed on Property.

g All required insurance policies shall not be subject to cancellation,
reduction in coverage, or non-renewal except after notice in writing shall have been sent by
registered mail addressed to the Beneficiary not less than thirty (30) days prior to the effective
date thereof (ten days for nonpayment of premiums). All policies where applicable must name
“City of Imperial Beach, California” as additional insured. The insurance policics or
endorsements shall also contain a waiver of subrogation for the benefit of the Beneficiary.

h. All insurance provided under this Agreement shall be for the benefit of
Trustor, the Beneficiary and City. Trustor agrees to timely pay or cause to be paid all premiums

Deed of Trust v2 Insurance Requirements
5:20-11
Page 2 of 4




for such insurance and, at its sole cost and cxpense, fo comply and secure compliance with all
insurance requirements necessary for the maintenance of such insurance,

i Trustor shall submit proof of insurance and applicable endorsements as
required by this Section to the Beneficiary prior fo recordation of this Deed of Trust. At least
thirty (30) days prior to expiration of any such policy, copies of renewal policies shall be
submitted to the Beneficiary.

Js All insurance shall be effected under policies issued by insurers of
recognized responsibility, licensed or permitted to do business in the State of California
reasonably approved by the Beneficiary.

k. Subject to the provisions of any other construction lender’s and permanent
lender’s loan documents, all proceeds of insurance with respect to loss or damage to the
Improvements during the term of the Payment Agreement shall be payable, under the provisions
of the policy of insurance, jointly to Trustor and the Beneficiary, and said proceeds shall
constitute a frust fund to be used for the restoration, repair or rebuilding of the Improvements in
accordance with plans and specifications approved in writing by the Beneficiary, To the extent
that such proceeds exceed the cost of such restoration, repair or rebuilding, such proceeds shall
be applied to repay the Loan. During any period when a permanent Joan is outstanding, such
proceeds shall be divided between the permanent lender and the Beneficiary in proportion to the
balance of their respective loans. In the event of any fire or other casualty to the Improvements
or eminent domain proceedings resulting in condemnation of the Improvements or any part
thereof, the Trustor shall have the right to rebuild the Improvements, and to use all available
insurance or condemnation proceeds to pay costs in connection with rebuilding the
Improvements, provided that (a) such proceeds are sufficient to keep the Loan secured by this
Deed of Trust in balance and rebuild the Improvements in a manner that provides adequate
security to Beneficiary for repayment of the Loan or if such proceeds are insufficient then the
Trustor shall have funded any deficiency, (b) the Beneficiaty shall have the right to approve plans
and specifications for any major rebuilding and the right to approve disbursements of insurance
or condemnation proceeds for rebuilding under a construction escrow or similar artangement,
and (c) no materjal default then exists under the Loan documents. If the casualty or
condemnation affects only part of the Improvements and total rebuilding is infeasible, then
proceeds may be used for partial rebuilding and partial repayment of the Loan in a manner that
provides adequate security to the Beneficiary for repayment of the remaining balance of the
Loan.

L. The Beneficiary reserves the right at any time during the term of this
DDLA to change the amounts and types of insurance required under this Deed of Trust by giving
the Trustor ninety (90) calendar days written, advance notice of such change. If such change(s)
should resulf in substantial additional cost to the Trustor, the Beneficiary agrees to negotiate

5‘35;;‘ flfT“'S”z Insurance Requirements -
Page 3 of 4




additional compensation proportional to the increased benefit to the Beneficiary and City of
Imperial Beach,

m. The City Manager shall have the right in his or her sole discretion to
accept insurance policies with lower limits than the minimum limits set forth in this Attachment.

n In the event Trustor fails to maintain or cause to be maintained the full
insurance coverage required by this Deed of Trust, the Beneficiary, after at least seven (7)
Business Days prior notice to Trustor, may, but shall be under no obligation to, take out the
required policies of insurance and pay the premiums on such policies. Aty amount so advanced
by the Beneficiary, together with interest thereon from the date of such advance at the highest
rate of interest then allowed by applicable law, shall become an additional obligation of Trustor
to the Beneficiary and shall be secured by this Deed of Trust.
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OFFICIAL BUSINESS

Document entitled to fee

Recording per California Government
Code Section 27383

Recording Requested by and
When Recorded Return to:

City of Imperial Beach
825 Imperial Beach Boulevard
- Imperial Beach, California91932
Attention: 9™ and Palm Project Manager
SPACE ABOVE LINE FOR RECORDER’S USE

ACCEPTANCE AND MAINTENANCE AGREEMENT

FOR PUBLIC IMPROVEMENTS

This ACCEPTANCE AND MAINTENANCE AGREEMENT (“Agreement”), dated for
reference purposes as of the __ day of » 20__, is entered into by and between the
following (collectively, the “Parties”): THE CITY OF IMPERIAL BEACH, a municipal
corporation (“City”), and SUDBERRY-PALM AVENUE, LLC, a California limited partnership
(“Developer™).

RECITALS

A, City has conveyed to Developer that certain real property located generally on the
south side of Palm Avenue (State Route 75) between 7% Street and 9™ Street, in the City of
Imperial Beach, California, legally described in the Legal Description attached to this Agreement
as Exhibit “A” (“Property™).

B. Putsuant to that certain Disposition and Development Agreement dated

> 2011 (“DDA”) by and between the City and Developer, Developer has agreed to

construct or cause to be constructed an approximately 46,200 square foot town center containing

retail and commercial uses, parking, landscaping, lighting and related improvements on the

Property (“Project™), in accordance with the terms of the DDA. The term “DDA” as used herein

shall mean, refer to and include the DDA, as well as any riders, exhibits, addenda,

implementation agreements, amendments and attachments thereto (which are hereby

incorporated herein by this reference) or other documents expressly incorporated by reference in

the DDA. Any capitalized term not otherwise defined herein shall have the meaning ascribed to
such term in the DDA.
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C. In consideration for the City’s performance of its obligations under the DDA,
Developer agreed to construct the following off-site improvements (*Public Improvements”) to
serve the Project:

[INSERT LIST OF PUBLIC IMPROVEMENTS]

D. The purpose of this Agreement is to establish the conditions for City’s acceptance
of the Public Improvements once completed by Developer in accordance with the DDA and all
applicable City requirements.

NOW, THEREFORE, in consideration of the mutval promises, covenants, and
agreements of the Parties, and other good and valuable considerations, the sufficiency and
adequacy of which are hereby acknowledged by the Parties, the Parties hereto agree as follows:

1.0 MAINTENANCE PENDING ACCEPTANCE OF DEDICATION. The Parties
understand and agree that until such time that the City accepts the completed Public
Improvements, Developer shall be obligated and responsible for the ongoing maintenance of and
repairs to the Improvements.

2.0 CONDITIONS FOR CITY’S ACCEPTANCE OF PUBLIC IMPROVEMENTS.
The Public Improvements shall be promptly accepted by City upon Completion. For purposes
herein “Completion” means the point in time when all of the following shall have occurred: (1)
approval of the Public Improvements by the City’s Public Works Director, which approval shall
not be unreasonably conditioned, delayed or withheld; (2) recordation of a Notice of Completion
by Developer or its contractor; (3) certification or equivalent by an authorized representative of
each designer of each of the respective Improvements that construction has been completed in a
good and workmanlike manner and substantially in accordance with plans and specifications
approved by the City; and (4) payment, settlement or other extinguishment, discharge, release,
waiver, bonding or insuring against any mechanic’s liens that have been recorded or stop notices
that have been delivered. Developer shall promptly remedy at the Developer's cost and expense
any condition or conditions which prevent the City from accepting the Public Improvements as
provided by this paragraph.

3.0 FORM OF ACCEPTANCE. The City’s acceptance of the Public Improvements
shall be in writing by an adopted resolution of the City Council. The Public Improvements shall
become the property of the City immediately upon acceptance.

4,0  GUARANTEE. Developer hereby guarantees all work against defective
workmanship and materials furnished by Developer for a period of one (1) year from the date the
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Notice of Completion is filed. Developer shall promptly replace or repair in a manner
satisfactory to City’s Public Works Director, any such defective work, after notice to do so from
City, and within the time specified in the notice. Upon the failure of Developer to make such
replacements or repairs promptly, the City may perform this work and the Developer and its -
sureties shall be liable for the costs thereof.

5.0 INDEMNIFICATION, In addition to and without limiting any indemnity
provided under the DDA, Developer shall protect, defend, indemnify and hold the Imperial
Beach Redevelopment Agency (“Redevelopment Agency™), City and each of their respective
elected officials, members, officers, representatives, agents, employees, contractors and attorneys
(the “Indemnified Parties™) harmless from and against any and all claims asserted or liability
established for damages or injuries to any person or property, including injury to Developer’s
officers, employees, invitees, guests, agents or contractors, which arise out of or are in any
manner directly or indirectly connected with the Improvements, and all expenses of investigating
and defending against same, including, without limitation, attorneys’ fees and costs. City and/or
Redevelopment Agency may, at its election, conduct the defense or participate in the defense of
any claim related in any way to this indemnification..If City and/or Redevelopment Agency
chooses as its own election to conduct its own defense or obtain independent legal counsel in
defense of any claim related to this indemnification, then Developer shall pay all of the costs
related thereto, including, without limitation, reasonable attorneys’ fees and costs. In connection
therewith, the reasonable value of services provided by in-house counse] shall be calculated by
applying an hourly rate commensurate with the prevailing market rates charged by attorneys in
private practice for such services. In the event a legal action covered by this Section is filed
against any of the Indemnified Parties, the Developer shall submit a $20,000 deposit to pay the
Indemnified Party’s fees and costs in connection with a defense of such action within ten (10)
days after the filing of any action and shall thereafter replenish the funds in increments of
$10,000 when requested by an Indemnified Party. The foregoing defense and indemnification
obligations shall survive the termination of this Agreement and shall continue to remain in effect
after any or all of the following events: Closing, Completion and recordation of any Release of
Construction Covenants.

6.0  SUCCESSORS AND ASSIGNS. This Agreement shall bind and inure to the
benefit of the Parties and their respective, permitted heirs, successors in interest and assigns to
the Property. '
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Dated:

Dated:

APPROVED AS TO FORM
City Attorney

By:

Jennifer Lyon

KANE, BALLMER & BERKMAN
Special Counsel

By:
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SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC,, a
California corporation, its managing member

By:

Colton T. Sudberry, President

CITY OF IMPERIAL BEACH

By:

Gary Brown
City Manager
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EXHIBIT A

Legal Description

The land referred to herein is situated in the State of California, County of San Diego, and

described as follows: . -
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ATTACHMENT NO. 18
FORM OF RIGHT OF ENTRY AGREEMENT
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of

RIGHT OF ENTRY AGREEMENT

This RIGHT OF ENTRY AGREEMENT (“Agreement”) is made as of this day
, 2011 (the “Effective Date™), by and between THE CITY OF IMPERIAL

BEACH, a municipal corporation (the “City”), and SUDBERRY-PALM AVENUE, LLC, a
California limited liability company (“Licensee”).

RECITALS

The City is the current owner of certain real property located in the City of Imperial
Beach, San Diego County, California, as more particularly shown on the site map
attached hereto as Exhibit “A” (the “Site™).

The Site is the subject of that certain Disposition and Development Agreement dated

, 2011 (the “DDA”), by and between the City and the Licensee (“Developer™
therein), pertaining to the redevelopment of the Site with a commercial/retail
development (the “Improvements™), in accordance with the terms and conditions of the
DDA. The term “DDA?” as used herein shall mean, refer to and include the DDA, as
well as any riders, exhibits, addenda, implementation agreements, amendments and
attachments thereto (which are hereby incorporated herein by this reference) or other
documents exptessly incotporated by reference in the DDA, Any capitalized term not
otherwise defined herein shall have the meaning ascribed to it in the DDA.

Subject to the covenants and conditions set forth below, the parties desire to enter into
this Agreement to provide Licensee with access to the Site for the purposes and in
accordance with the terms and provisions set forth herein.

TERMS

Grant_of License. The City hercby grants to Licensee, its employees, contractors,
consultants, and agents, a temporary, nonexclusive license and right of entry to perform
the following acts on the Site: (i) obtain soil samples and make surveys and tests
necessary to determine the suitability of the Site for the development of the Project; (ii)
conduct reasonable investigations on and beneath the Site to determine the presence of
Hazardous Materials; (iii) allow Licensee’s engineers and architects fo obtain data for
drawings, calculations, plans and specifications; (iv) establish a construction office to
manage any work to be performed on the Site with necessary powet and portable sanitary
services; and (v) [INSERT BRIEF DESCRIPTION OF UTILITY RELOCATION,
GRADING OR OTHER WORK], all as more specifically described in Exhibit “B” in
accordance with the drawings attached hereto as Exhibit “D” (collectively, the “Permitted
Purposes™), subject to all licenses, easements, encumbrances and claims of title affecting
the Site, during the Term (defined below) of this Agreement (the “License”). As used
herein the phrase “Hazardous Materials” means any substance, whether in the form of a
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solid, liquid, gas or any other form whatsoever, which by any governmental requirement
is defined as “hazardous” or harmful to the environment, Licensee agrees that the
Permitted Purposes shall be completed in accordance with any permits and authorization
issued by the City or any other governmental entity having jurisdiction over the Site in
connection with the Permitted Purposes. Licensee’s or its duly authorized employees’,
agents’,  consultants’,  independent  contractors’ (collectively,  “Licensee’s
Representatives”) use of the Site shall not interfere with the use and enjoyment of the Site
by the City or its directors, officers, membets, employees, agents and independent
contractors (collectively, “City’s Representatives™), or anyone claiming under or through
them. Licensee shall not permit any other party associated with Licensee, except
Licensee’s Representatives, to enter onto the Site during the term of this Agreement
without the prior written consent of the City Manager or his designee, which may be
withheld in his or her sole and absolute disctetion. Licensee and Licensee’s
Representatives shall not perform any work other than the Permitted Purposes upon the
Site.

Term. This Agreement shall commence upon the date the City executes this Agreement
(the “Effective Date™) and shall automatically expire upon the earliest to occur of: (i)
conveyance of title {o the Site to Licensee or its assignees pursuant o the DDA, (ii)
termination of the DDA; or (iif)} termination of this Agreement in accordance with
Section 15 hereto (the “Term™).

No Possessory Inierest. Licensee acknowledges and agrees that City’s grant of this
License to use the Site creates no possessory interest in the Site and therefore Licensee
shall abandon the use of the Site without the necessity of a judicial proceeding by the
City no later than the expiration of this Agreement, or, in the event of an earlier
termination of this Agreement, Licensee shall abandon the use of the Site immediately
upon such earlier termination. Licensee further acknowledges and agrees that any failure
{0 abandon the use of the Site upon expiration or termination of this Agreement shall
constitute a trespass, This Tetm of this Agreement is intended to be for a short duration.

Purpose of Right of Entry. ~ Subject to the provisions of this Agreement, Licensce and
Licensee’s Representatives may, during the Term, enter onto the Site at reasonable fimes
to perform the Permitted Purposes in a good, substantial and workmanlike manner. Once
undertaken, each act constituting a Permitted Purpose shall be diligently pursued to
completion.

Permits: Compliance with Laws and Regulations. Any and all work undertaken by
Licensee pursuant to this Agreement shall be performed in conformance with all laws,
ordinances, codes, and regulations of, or approved by, the applicable federal, state and
local governments with respect to Licensee’s or Licensee’s Representatives use of and
activities upon the Site. Licensee, at Licensee’s sole cost and expense, shall obtain all
required governmental permits and authorizations for Licensee’s use of and activities
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upon the Site pursuant to this Agreement, and Licensee’s use of and activities upon the
Site shall be in conformance with any such permits and authorizations. City, in its
capacity as owner of the Site, shall cooperate with Licensee in applying for such permits
and authorizations, subject to the approval of City Manager or designee.

Repotts and Studies. Tn consideration of the City’s granting of this License, Licensee
shall promptly provide the City with a copy of all reports and test results arising from this
License, without creating any Hability for Licensee or the preparer of such reports.

Condition Of The Site. The Site is licensed to Licensee in an “as is” condition, existing
as of the Effective Date of this Agreement. Except for the work described in Exhibit “B”,
Licensee shall not construct any temporary or permanent improvements or make any
material changes to the Site as part of Licensee’s use of the Site without City’s prior
written consent, which may be withheld in its sole and absolute discretion. Such
prohibition on construction of improvements or material changes to the Site shall include
but shall not be limited to any signs, paving, construction of fencing, retaining walls,
buildings or structures, or the removal of any living trees.

Maintenance and Condition of the Site, Licensee shall at all times cause its use of and
activities upon the Site to be conducted in a safe, neat and orderly fashion. Licensce shall
be responsible for clean-up of the Site from any activities undettaken by Licensee or any
Licensee Representative on the Site, including any improvements thereon, in compliance
with all zoning, building, safety, health, environmental and other laws, codes, ordinances,
regulations, orders, requirements, permits or authorizations of any federal, state or local
government applicable to the Permitted Purposes.

Restoration of Site. Upon the termination or expiration of this Agreement, and provided
that the Site has not been conveyed to Licensee or its assignee(s) pursuant to the DDA,
1icensee shall at its sole cost and expense, cause the Site to be restored from any damage
or material change caused by Licensce or any Licensee Representative to substantially
the same condition as the Site was in prior to Licensee’s entry onto the Site under this
Agreement, except that notwithstanding anything to the contraty herein, Licensee shall
complete the work more specifically described in the attached Exhibit “B”, To ensure
completion of the work, as a condition precedent to the effectiveness of this License,
Licensee shall cause its contractor to obtain and submit to the City the following:

1. A “Payment Bond” (Material and Labor Bond) for one hundred percent (100%) of
the contract price of work to be performed, to satisfy claims of material suppliets
and of mechanics and laborers employed on the work. The bond shall be
maintained by the Licensee’s contractor in full force and effect until the work is
accepted by the City and until all claims for materials and labor are paid, and shall
otherwise comply with the Government Code and Public Contract Code.
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10.

11,

2. A “Faithful Performance Bond” for one hundred percent (100%) of the contract
price to guarantee faithful performance of all work, within the time prescribed, in
a manner satisfactory to the City, and that all materials and workmanship will be
free from original or developed defects.

The bonds must remain in effect until completion of the work.

Licensee shall be responsible for any damage done to the Site by Licensee or Licensee’s
Representatives. Licensee shall additionally, at Licensee’s sole cost and expense,
remove, or cause to be removed, any gatbage and debris on the Site caused by Licensee
or any Licensee Representative,

Liens. Licensee shall not suffer or permit to be enforced against the Site, or any part
thereof, any mechanics’, materialmen’s, contractors’ or subcontractors’ liens or any claim
for damage arising from any work performed by Licensee or Licensee’s Representatives
or Licensee or Licensee’s use of and activities upon the Site pursuant to this Agreement.
Subject to any contest undertaken by Licensee in accordance with the requirements of
this Paragraph 10 to challenge payment, Licensee shall pay, or cause to be paid, all said
liens, claims or demands, or post bonds sufficient to dismiss or remove such liens, before
any action is brought to enforce the same against the Site. The City reserves the right at
any time and from time to time to post and maintain on the Site, or any portion thereof or
improvement thereon, such notices of non-responsibility as may be necessary to protect
City against any liability for all such liens, claims or demands. In the event Licensee
undertakes a contest of any lien, claim or demand to challenge payment, Licensce shall
first deliver to the City bonds or other adequate security in form and amount approved in
writing by City Manager ot designee.

Tndemnification. To the extent permitted by law, Licensce shall protect, defend,
indemnify and hold City, the City’s Representative and each of its elected officials,
officers, representatives, agents, employees, contractors and attorneys (the “Indemnified
Parties”) harmless from and against any and ail claims asserted or liability established for
damages or injuries to any person or property, including injury to Licensee’s officers,
employees, invitees, guests, agents or contractors, which arise out of or are in any manner
directly or indirectly connected with any work or activity of Licensee, its officers,
employees, invitees, guests, agents and contractors permitted pursuant to this Right of
Entry Agreement (excluding any such matter arising out of the mere discovery by
Licensee of a Pre-existing Site Condition), and all expenses of investigating and
defending against same, including, without limitation, attorneys’ fees and costs. City
may, at its election, conduct the defense or participate in the defense of any claim related
in any way to this indemnification, If City chooses at its own election to conduct its own
defense or obtain independent legal counsel in defense of any claim related to this
indemnification, then Licensee shall pay all of the costs related thereto, including,
without lmitation, reasonable attorneys’ fees and costs. In connection therewith, the
reasonable value of services provided by in-house counsel shall be calculated by applying
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13.

14,

15.

an hourly rate commensurate with the prevailing market rates charged by attorneys in
private practice for such services. In the event a legal action covered by this Section is
filed against any of the Indemnified Parties, the Licensee shall submit a $20,000 deposit
to pay the Indemnified Party’s fees and costs in connection with a defense of such action
within ten (10) days after the filing of any action and shall thereafter replenish the funds
in increments of $10,000 when requested by an Indemnified Party. The foregoing defense
and indemnification obligations shall survive the termination of this Right of Entry
Agreement or the DDA and shall continue to remain in effect after any or all of the
following events: Conveyance of the Site to Licensee or its assignee(s) pursuant to the
DDA, Completion and tecordation of any Release of Construction Covenants, as
described in the DDA,

Waiver Of Subrogation. Licensee hereby waives any and every claim which arises or
may arise in its favor and against the City during the term of this Agreement or any
extension or renewal hereof for any and all loss or damage to Licensee’s propetty, or
property of Licensee’s officers, representatives, employees, agents, subcontractors,
patrons or invitees covered by valid and collectible property insurance policies to the
extent that such loss or damage is covered under such insurance policies. Such waiver
shall be in addition to, and not in derogation of, any other waiver or release contained in
this Agreement, Licensee also agrees that any insurer providing worker’s compensation
coverage for Licensee shall agree to waive all rights of subrogation against the City and
City Representatives for losses arising from activities and operations of Licensee and the
use of the Site pursuant to this Agrcement,

Liability For Loss, Injury Or Damage. In addition to any other assumption of liability set
forth herein, and excluding any loss or damage to the extent resulting from the City’s
negligence or willful misconduet, Licensee agrees that it assumes the sole risk and
tesponsibility for any damage, destruction or theft of Licensee’s equipment, materials or
personal Site placed on the Site and for any injury to persons which oceurs on the Site as
a result of the permitted use licensed pursuant to Section 1, above, of this Agteement.

Insurance, Prior to commencing work, Licensee shall procure, maintain, and pay for
insurance against claims for injuries to persons or damages to property which may arise
from or in connection with the performance of the work or services hereunder by
Licensee, its agents, representatives, employees or subcontractors for the duration of the
License Agreement. The insurance requirements are set forth in the Insurance
Requirements and Verifications, which is attached as Exhibit “C”.

Termination. In the event that Licensee or Licensee’s Representatives violate any of the
terms or conditions set forth in this Agreement, the City Manager or designee, after
giving Licensee written notice of such violation and a thirty (30) calendar day period
within which to cure the same, shall have the right to immediately terminate this
Agreement by providing written notice to Licensee of said termination. No termination
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16.

17.

18.
19.

20.

21.

or expitation of this Agreement shall relieve Licensee of performing any of its
obligations required hereunder which were either required prior to or which survive such
termination or expiration,

Licensee As Independent Contractor., Licensee is, and at all times during the term of this
Agreement shall be deemed to be, an independent contractor. City shall not be liable for
any acts or omissions of Licensee, or its officers, representatives, employees, agents,
subcontractors, patrons or invitees and nothing hercin contained shall be construed as
creating the relationship of employee and employer between Licensee and City. Licensee
shall be solely responsible for all matters relating to payment of its employees, including
payment of Social Security taxes, withholdings and payment of any and all federal, state
and local personal income taxes, disability insurance, unemployment, and any other taxes
for such employees, including any related assessments or confributions required by law
or any othet regulations governing such matters.

Assignability. This Agreement may not be assigned or transferred without the express
written consent of the City Manager (which may be withheld in his or her sole and
absolute discretion), whether voluntarily or involuntarily, and Licensee shall not petmit
the use of the Site, or any part thereof, except in strict compliance with the provisions
hereof, and any attempt to do otherwise shall be null and void. Any approved assignee of
this Agreement shall enter into an assignment and assumption agreement in a form
reasonably approved by the City Manager. No legal title or leasehold interest in the Site
is created or vested on Licensee.

Governing Law. The laws of the State of California shall govern this Agreement.

Counterparts, This Agreement may be cxecuted in any number of counterparts, each of
which shall be an original and all of which shall constitute one and the same instrument.

Attorneys’ Fees. If any action, proceeding, or arbitration arising out of ot relating to this
Agreement is commenced by either party to this Agreement, then the prevailing party
shall be entitled to receive from the other patty, in addition fo any other relief that may be
granted, the reasonable attorneys® fees, costs and expenses incurred in the action,
proceeding or arbitration by the prevailing party.

City’s Proprictary Capacity. Licensee agrees that City, in making and entering into this
Agreement, is acting and shall be deemed to be acting solely in City’s proprietary
capacity for all purposes and in all respects; and nothing contained in this Agreement
shall be deemed directly or indirectly to restrict or impair in any manner ot respect
whatsoever any of City’s governmental powets or rights or the exercise thereof by City,
whether with respect to the Site or Licensee’s use thercof or otherwise. It is intended that
Licensee shall be obligated to fulfill and comply with all such requirements-as may be
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22.

23,

imposed by any governmental City or authority of the City having or exercising
jurisdiction over the Site in its governmental capacity.

Authority to Sign. Licensee hereby represents that the persons executing this Agreement
on behalf of Licensee have full authority to do so and to bind Licensee to perform
pursuant to the terms and conditions of this Agreement.

Nofice. Any notice provided for in this Agreement shall be given by mailing such notice
by certified, return receipt mail addressed as follows:

Ifto Licensee:

Sudberry-Palm Avenue LLC

¢/o Sudberry Properties

5465 Morehouse Drive, Suite 260
San Diego, CA 92121

Attn: Colton T. Sudberry

Tel: (858) 546-3000

Fax: (858) 546-3009

With a copy to Gerald 1. Solomon, Esg. of Solomon Minton Cardinal LLP, addressed as
follows: gis@smclawoffices.com

If to City:
City of Imperial Beach
825 Imperial Beach Boulevard
Imperial Beach, CA 91932
Attan: City Manager
Tel: 619-423-0314
Fax: 619-628-1395

With a copy to:
McDougal, Love, Eckis, Boehmer & Foley
8100 La Mesa Boulevard, Suite 200
La Mesa, CA 91942
Attn: Jennifer Lyon
Tel: 619-440-4444
Fax: 619-440-4907

With a copy to:
Kane, Ballmer & Berkman
515 S. Figueroa Street, Suite 1850
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Los Angeles, California 90071
Attn: Susan Y. Cola

Tel: 213-617-0480

Fax: 213-625-0931

24.  Timeis of the Essence. Time is of the essence as to every term and condition of
this Agreement,

25.  Recordation, Neither party shall record this Agreement.

96.  Severability. In the event that any provisions of this Agreement shall be held to be
invalid, the same shall not affect in any respect whatsoever the validity of the remainder
of the Agreement,

IN WITNESS WHEREOF, the partics have executed and delivered this Agreement as of
the Effective Date.

SUDBERRY-PALM AVENUE LLC,
a California limited liability company

By: SUDBERRY DEVELOPMENT, INC., a
California corporation, its Manager

Dated: By:

Colton T. Sudberry, President

[SIGNATURES CONTINUE ON NEXT PAGE]
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CITY OF IMPERIAL BEACH

Dated: By:
Gary Brown
City Manager
APPROVED AS TO FORM
City Attorney
By:

Jennifer Lyon

KANE, BALLMER & BERKMAN
Special Counsel

By:

Susan Y. Cola

. Right of Entry Agreement (Developer)
Elztg?'ilolf Entry (developer) v3 Page 9of9



Exhibit “A”
SITE MAP
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Exhibit “B”
DESCRIPTION OF WORK
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Exhibit “C”

INSURANCE REQUIREMENTS AND VERIFICATION

A, Minimum Limits of Insurance. Licensee shall maintain limits of no less than:

(1)  Commercial General Liability.

Two Million Dollars ($2,000,000) combined single limit per occuirence for
bodily injury and property damage. Licensee shall indicate whether coverage
provided is on a “claims made” or “accurrence” basis,

(2)  Automobile Vehicle Liability Insurance.
Two Million Dollars ($2,000,000) combined single limit per accident for bodily
injury or property damage. The limit shall include applicable umbrella coverages.
The following coverage shall be included:
()  Owned Vehicle (if any).
(b)  Hired Vehicle.
(¢)  Non-owned Vehicle.

(3)  Workers’ Compensation and Emplover’s Lisbility.

Workers’ Compensation limits as required by the Labor Code of the State of
California and Employet’s Liability limits of One Million Dollats ($1,000,000)
per accident.

B. Deductibles and Self-Insured Retentions. Any deductibles or setf-insured retentions must
be declared to and approved by City. At the option of City, the insurer shall reduce or
climinate deductibles (limited to general and vehicle lability insurance only) or self-
insured retentions as tespects City, its officials, employees and volunteers or Licensee
shall procure a bond guaranteeing payment of losses, related investigation, claim
administration, and defense expenses.

C. Other Insurance Provisions.

(1)  General Liability and Automobile Liability Coverage Only.

(8)  The City of Imperial Beach, members of its City Council, boards and
commissions, Agency, City Representatives and their officers, agents,
employees and volunteers arc {o be covered as additional insureds as
vespects: liability arising out of activities performed by or on behalf of
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(b)

©

@

Licensee; premises owned, leased, licensed or used by the Licenses; and
premises on which Licensee is performing services, if any, on behalf of
the City.

Licensee’s insurance coverage shall be primary insurance in respect to the
City of Imperial Beach, members of its City Council, boards and
commissions, Agency, City Representatives and their officers, agents,
employees and volunteers. Any insurance or self-insurance maintained by
the City or Agency, its officials, and employees, shall be in excess of
Licensee’s insurance and shall not contribute with it.

Any failure to comply with the reporting provisions of the policies shall
not affect coverage provided to the City of Imperial Beach, members of its
City Council, boards and commissions, the City, City Representatives and
their officers, agents, employees and volunteers.

Coverage shall state that Licensee’s insurance shall apply sepatately to
each insured against whom a claim is made or suit is brought, except with
respect to the limits of the insurer’s liability.

Workers® Compensation and Employer’s Liability Coverage.

The insurer shall agree to waive all rights of subrogation against the City of
Imperial Beach, members of its City Council, boards and commissions, the
Agency, City Representatives and their officers, agents, employees and volunteers
for losses arising from work petformed by Licensee for the City.

All Coverage.

(@)

(b)

Each insurance policy required by this Agreement shall be endorsed to
state that coverage shall not be canceled, except after thirty (30) days prior
wiitten notice has been given to the City at the following address: [TO BE
CONFIRMED]

City of Imperial Beach
1685 Main Street, Room 212
Imperial Beach, CA 90401,

Attention:

If Licensee, for any reason, fails to maintain insurance coverage which is
required pursuant to this Agreement, the failure shall be deemed a material
breach of this Agreement. City, at its sole option, may terminate this
Agreement and obtain damages from Licensee resulting from the breach.
Alternatively, City may purchase the required insurance (but has no
special obligation to do so), and without further notice to Licensee, City
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may deduct from sums due to Licensee any premium costs advanced by
City for the insurance.

Acceptability of Insurers. Insurance is to be placed with insurers rated A: 6 or better by
AM. Best’s rating service, unless otherwise approved by the City’s Risk Manager.

Verification of Coverage. Licensce shall furnish City with certificates of insurance
affecting coverage required by this Agreement. The certificates for each policy are to be
signed by a person authorized by that insurer to bind coverage on its behalf. The
certificates are to be on forms provided by City and are to be received and approved by
City before work commences. Copies of the Certificate of Insurance and endorsement
forms acceptable to City are attached.

Licensee Contractors, Licensee shall provide to City certificates of insurance evidencing
satisfactory compliance by each Licensee contractor with the insurance requirements
stated herein.

(1)  Professional Liability Insurance,

Licensee contractors shall maintain professional liability insurance appropriate to
the Licensee contractor’s profession with a limit of not less than $1,000,000 each
occurrence/$1,000,000 in the annual aggregate. Architects’ and engineers’
coverage is to be endorsed to include contractual liability.
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Exhibit “D”

DRAWINGS OF WORK
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