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Any writings or documents provided to a majority of the City Council/Planning 
Commission/Public Financing Authority/Housing Authority/I.B. Redevelopment Agency 
Successor Agency regarding any item on this agenda will be made available for public 
inspection in the office of the City Clerk located at 825 Imperial Beach Blvd., Imperial Beach, CA 
91932 during normal business hours. 

A G E N D A  
CITY OF IMPERIAL BEACH 

CITY COUNCIL 
PLANNING COMMISSION 

PUBLIC FINANCING AUTHORITY 
HOUSING AUTHORITY 

IMPERIAL BEACH REDEVELOPMENT AGENCY SUCCESSOR AGENCY 
 

MARCH 21, 2012 
 

Council Chambers 
825 Imperial Beach Boulevard 

Imperial Beach, CA  91932 
 

CLOSED SESSION MEETING – 4:45 P.M. 
REGULAR MEETING – 6:00 P.M. 

 
THE CITY COUNCIL ALSO SITS AS THE CITY OF IMPERIAL BEACH PLANNING COMMISSION, 
PUBLIC FINANCING AUTHORITY, HOUSING AUTHORITY AND IMPERIAL BEACH 
REDEVELOPMENT AGENCY SUCCESSOR AGENCY 

The City of Imperial Beach is endeavoring to be in total compliance with the Americans with Disabilities 
Act (ADA).  If you require assistance or auxiliary aids in order to participate at City Council meetings, 

please contact the City Clerk’s Office at (619) 423-8301, as far in advance of the meeting as possible. 

CLOSED SESSION CALL TO ORDER 
ROLL CALL BY CITY CLERK 
CLOSED SESSION 
1. CONFERENCE WITH LEGAL COUNSEL- ANTICIPATED LITIGATION (8 CASES) 

Significant exposure to litigation pursuant to Govt. Code Section 54956.9(b)(3)(A) 

2. CONFERENCE WITH LEGAL COUNSEL- ANTICIPATED LITIGATION (8 CASES) 
Initiation of Litigation pursuant to Govt. Code Section 54956.9(c)  

3. CONFERENCE WITH REAL PROPERTY NEGOTIATORS  
Property: 776 10th Street, Imperial Beach, CA  91932 (APN 626-282-12) 
Agency Negotiator: City Manager, City Attorney 
Negotiating Party: San Diego Habitat for Humanity 
Under Negotiation: Price and terms of payment 

RECONVENE AND ANNOUNCE ACTION (IF APPROPRIATE) 
REGULAR MEETING CALL TO ORDER 
ROLL CALL BY CITY CLERK  
PLEDGE OF ALLEGIANCE 
AGENDA CHANGES  
MAYOR/COUNCIL REIMBURSEMENT DISCLOSURE/COMMUNITY ANNOUNCEMENTS/ 
REPORTS ON ASSIGNMENTS AND COMMITTEES 
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COMMUNICATIONS FROM CITY STAFF 
PUBLIC COMMENT - Each person wishing to address the City Council regarding items not on the posted 
agenda may do so at this time.  In accordance with State law, Council may not take action on an item not 
scheduled on the agenda.  If appropriate, the item will be referred to the City Manager or placed on a future 
agenda. 

PRESENTATIONS (1.1-1.3) 
1.1 RECYCLE ALL-STAR AWARD PRESENTATION.  (0270-30) 

City Manager’s Recommendation:  Present the Recycle All-Star award certificate, $100 
check, and other premiums to Serge Dedina and Emily Young. 

1.2*  PRESENTATION ON THE KEEVER-SELLERS EDUCATION ACTIVITY CENTER BY 
COUNTY SUPERVISOR GREG COX.  (0150-20 & 0680-20) 

1.3* PRESENTATION ON THE FINDINGS OF THE REGIONAL VISION INITIATIVE’S 
SHOWYOURLOVESD.ORG ON-LINE SURVEY BY LORI HOLT PFEILER, 
ASSOCIATE VICE PRESIDENT OF THE REGIONAL VISION INITIATIVE.  (0140-85) 
* No staff report 

CONSENT CALENDAR (2.1-2.7) - All matters listed under Consent Calendar are considered to be 
routine by the City Council and will be enacted by one motion.  There will be no separate discussion of these 
items, unless a Councilmember or member of the public requests that particular item(s) be removed from the 
Consent Calendar and considered separately.  Those items removed from the Consent Calendar will be 
discussed at the end of the Agenda.   
2.1 MINUTES. 
 City Manager’s Recommendation:  Approve the minutes of the Regular Meeting of 

December 7, 2011. 
2.2 RATIFICATION OF WARRANT REGISTER. (0300-25) 
 City Manager’s Recommendation:  Ratify the following registers: Accounts Payable 

Numbers 80053 through 80140 with a subtotal amount of $105,131.37 and Payroll 
Checks 44505 through 44526 for a subtotal amount of $138,001.62 for a total amount of 
$243,132.99. 

2.3 RESOLUTION NO. 2012-7168 AUTHORIZING THE CITY MANAGER TO EXECUTE 
AN AMENDMENT (AMENDMENT NO. 1) TO THE LEASE BETWEEN THE SAN 
DIEGO UNIFIED PORT DISTRICT AND THE CITY OF IMPERIAL BEACH FOR THE 
DEMPSEY HOLDER SAFETY CENTER. (0150-70 & 0910-20) 

 City Manager’s Recommendation:  Adopt resolution. 
2.4 RESOLUTION NO. 2012-7169 DECLARING APRIL AS “ENVIRONMENTAL 

AWARENESS MONTH” IN THE CITY OF IMPERIAL BEACH.  (0230-40) 
 City Manager’s Recommendation:  Adopt resolution. 
2.5 RESOLUTION NO. 2012-7170 SETTING THE TIME AND PLACE FOR A PUBLIC 

HEARING TO CONSIDER ADOPTION OF THE INTEGRATED SOLID WASTE 
MANAGEMENT SERVICES MAXIMUM FEE INCREASE REQUESTED BY EDCO 
DISPOSAL CORPORATION.  (0270-40) 

 City Manager’s Recommendation:  Adopt resolution. 
2.6 RESOLUTION NO. 2012-7171 APPROVING THE ENGINEER’S REPORT FOR 

PROCEEDINGS FOR THE ANNUAL LEVY OF ASSESSMENTS WITH A SPECIAL 
ASSESSMENT DISTRICT – AD 67M.  (0345-10) 

 City Manager’s Recommendation:  Adopt resolution. 
2.7 RESOLUTION NO. 2012-7172 DECLARING INTENT TO PROVIDE AN ANNUAL 

LEVY AND COLLECTION OF ASSESSMENTS IN A SPECIAL ASSESSMENT 
DISTRICT (AD 67M) AND SETTING A TIME AND A PLACE FOR THE PUBLIC 
HEARING THEREON.  (0345-10) 

 City Manager’s Recommendation:  Adopt resolution. 
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ORDINANCES – INTRODUCTION/FIRST READING/PUBLIC HEARING (3) 
None. 

ORDINANCES – SECOND READING & ADOPTION (4) 
None.  

PUBLIC HEARINGS (5.1-5.2) 
5.1  RESOLUTION NO. HA-12-11 APPROVING AN AFFORDABLE HOUSING 

AGREEMENT AND ACCEPTING PROPERTY FROM THE CITY FOR THE 
DEVELOPMENT OF 6 SEMI-DETACHED FOR-SALE HOUSES LOCATED AT 776 
10TH STREET (APN 626-282-12) AND ADOPTION OF RESOLUTION NO. 2012-7175 
MAKING CERTAIN FINDINGS PURSUANT TO HEALTH AND SAFETY CODE 
SECTION 33433, APPROVING OF THE AFFORDABLE HOUSING AGREEMENT AND 
AUTHORIZING THE TRANSFER OF THE 10TH & DONAX PROPERTY FROM THE 
CITY TO THE HOUSING AUTHORITY.  (0660-10) 

 City Manager’s Recommendation:  That the City Council adopt Resolution No.  
2012-7175 making certain findings pursuant to Health and Safety Code Section 33433, 
approving of the Affordable Housing Agreement between the Housing Authority and San 
Diego Habitat for Humanity and authorizing the transfer of the property located at 776 
Donax Avenue (APN 626-282-12) for development of the 10th & Donax Affordable 
Housing Project. 
It is further recommended that the Housing Authority: 
1. Adopt Resolution No. HA-12-11 approving an Affordable Housing Agreement 

between the Housing Authority and San Diego Habitat for Humanity for the 10th & 
Donax Affordable Housing Project;  

2. Accept the transfer of property located at 776 Donax Avenue (APN 626-282-12) from 
the City of Imperial to the Housing Authority; and 

3. Authorize the Executive Director to sign all documents necessary and appropriate to 
carry out and implement the Agreement and to administer the Authority’s obligations, 
responsibilities, and duties to be performed under said Agreement. 

5.2  RESOLUTION NO. 2012-7173 ADJUSTING A REGIONAL TRANSPORTATION 
CONGESTION IMPROVEMENT PLAN (RTCIP) FEE FOR FISCAL YEAR 2012-2013.  
(0680-95) 

 City Manager’s Recommendation:   
1. Declare the public hearing open; 
2. Receive report and public testimony; 
3. Close the public hearing; and  
4. Adopt Resolution No. 2012-7173 establishing a $2,165 RTCIP Fee for each new 

residential dwelling unit. 

REPORTS (6.1-6.3) 
6.1  IMPERIAL BEACH BOULEVARD NEAR 5TH STREET PROPOSED CROSSWALK 

DESIGN.  (0750-30) 
 City Manager’s Recommendation:    

1. Receive report; 
2. Discuss the pros and cons regarding the proposed Imperial Beach crosswalk design 

and discuss the pros and cons regarding the proposed Sports Park exit modification; 
3. Provide staff direction to proceed with the proposed crosswalk design; and 
4. Provide staff direction to proceed with the proposed Sports Park exit modification. 

 
Continued on Next Page 
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REPORTS (Continued) 
6.2  RESOLUTION NO. 2012-7174 APPROVING CHANGE ORDER NO. 3 TO THE 

FY 09-10 ANNUAL MAIN LINE REPAIR – GROUTING AND LINING - CAPITAL 
IMPROVEMENT PROGRAM PROJECT CIP W10-101 AND W10-201 AND 
AUTHORIZING THE TRANSFER OF $13,500 FROM THE SEWER ENTERPRISE 
FUND RESERVE TO CIP PROJECT W10-101 AND W10-201.  (0830-10) 

 City Manager’s Recommendation:   
1. Receive report and 
2. Adopt Resolution. 

6.3  OPTIONS AND COSTS FOR VARIOUS SEACOAST DRIVE PEDESTRIAN-SCALE 
STREET LIGHT SCENARIOS. (0720-60) 

 City Manager’s Recommendation:  
1. Receive report; 
2. That the pedestrian oriented lighting only be designed by a professional electrical 

lighting engineer; 
3. That the pedestrian oriented lights, if installed, be consistent with the Seacoast Drive 

Design Guidelines – Shepherd’s Hook shape; 
4. Discuss the options for modifying the Street Improvement RDA Phase 3B CIP project 

as laid out in the staff report, including an option to proceed with the contract as 
currently awarded; and 

5. Provide staff direction on how to proceed with this project. 

I.B. REDEVELOPMENT AGENCY SUCCESSOR AGENCY REPORTS (7) 
None.  

ITEMS PULLED FROM THE CONSENT CALENDAR (IF ANY) 
ADJOURNMENT 

The Imperial Beach City Council welcomes you and encourages your continued interest and 
involvement in the City’s decision-making process. 

FOR YOUR CONVENIENCE, A COPY OF THE AGENDA AND COUNCIL MEETING PACKET MAY BE 
VIEWED IN THE OFFICE OF THE CITY CLERK AT CITY HALL OR ON OUR WEBSITE AT 

www.cityofib.com. 
 
 

          /s/    
Jacqueline M. Hald, MMC 
City Clerk 

http://www.cityofib.com/






MINUTES 
 

IMPERIAL BEACH CITY COUNCIL 
REDEVELOPMENT AGENCY 

PLANNING COMMISSION 
PUBLIC FINANCING AUTHORITY 

HOUSING AUTHORITY 
 

DECEMBER 7, 2011 
 

Council Chambers 
825 Imperial Beach Boulevard 

Imperial Beach, CA  91932 
 

CLOSED SESSION MEETING – 5:00 P.M. 
REGULAR MEETING – 6:00 P.M. 

 
CLOSED SESSION CALL TO ORDER 

MAYOR JANNEY called the Closed Session Meeting to order at 5:00 p.m. 
 
ROLL CALL  

Councilmembers present:  Spriggs, Bragg, King 
Councilmembers absent:  None 
Mayor present:   Janney 
Mayor Pro Tem present:  Bilbray (Arrived at 5:49 p.m.) 
Staff present:    City Manager Brown; City Attorney Lyon; City Clerk Hald 
 
CLOSED SESSION 

MOTION BY SPRIGGS, SECOND BY KING, TO ADJOURN TO CLOSED SESSION UNDER: 

1. CONFERENCE WITH LEGAL COUNSEL – ANTICIPATED LITIGATION 
Significant exposure to litigation pursuant to Govt. Code section 54956.9 (b)(3)(A)  (1 case)  

2. CONFERENCE WITH REAL PROPERTY NEGOTIATORS 
Pursuant to Government Code Section 54956.8: 
a. Property: 735 Palm Ave., Imperial Beach, CA  91932, APN 626-250-03 

Agency Negotiator: City Manager and City Attorney 
Negotiating Parties: Sudberry Properties, Inc. 
Under Negotiation: Instruction to Negotiator will concern price and terms of payment 

b. Property: 741 Palm Ave., Imperial Beach, CA 91932, APN 626-250-04 
Agency Negotiator: City Manager and City Attorney 
Negotiating Parties: Sudberry Properties, Inc. 
Under Negotiation: Instruction to Negotiator will concern price and terms of payment 

c. Property: 761-779  Palm Ave., Imperial Beach, CA 91932, APN 626-250-05 
Agency Negotiator: City Manager and City Attorney 
Negotiating Parties: Sudberry Properties, Inc. 
Under Negotiation: Instruction to Negotiator will concern price and terms of payment 

d. Property: 739 & 743 8th Street and 801-849 Palm Ave., Imperial Beach, CA 91932,  
APN 626-250-06 
Agency Negotiator: City Manager and City Attorney 
Negotiating Parties: Sudberry Properties, Inc. 
Under Negotiation: Instruction to Negotiator will concern price and terms of payment 

  

DRAFT 

ITEM NO. 2.1

tel:549569
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MOTION CARRIED BY THE FOLLOWING VOTE: 
AYES:   COUNCILMEMBERS:  KING, BRAGG, SPRIGGS, JANNEY 
NOES:   COUNCILMEMBERS:  NONE 
ABSENT:  COUNCILMEMBERS:  BILBRAY 
 
MAYOR JANNEY adjourned the meeting to Closed Session at 5:01 p.m. and he reconvened the 
meeting to Open Session at 6:00 p.m. 
 
Reporting out of Closed Session, CITY ATTORNEY LYON announced City Council discussed 
Closed Session Item Nos. 1 and 2.  City Council gave direction and no reportable action was 
taken. 
 
REGULAR MEETING CALL TO ORDER 

MAYOR JANNEY called the Regular Meeting to order at 6:01 p.m. 
 
ROLL CALL BY CITY CLERK  

Councilmembers present:  Spriggs, Bragg, King 
Councilmembers absent:  None 
Mayor present:   Janney 
Mayor Pro Tem present:  Bilbray 
Staff present:    City Manager Brown; City Attorney Lyon; City Clerk Hald 
 
PLEDGE OF ALLEGIANCE 

MAYOR JANNEY led everyone in the Pledge of Allegiance. 
 
AGENDA CHANGES  

COUNCILMEMBER BRAGG pulled Item No. 2.4 from the Consent Calendar for discussion at 
the end of the agenda. 
 
MAYOR/COUNCIL REIMBURSEMENT DISCLOSURE/COMMUNITY ANNOUNCEMENTS/ 
REPORTS ON ASSIGNMENTS AND COMMITTEES 

MAYOR JANNEY reported that on November 17th four of the Mar Vista High School Fire 
Science students were performing manipulative drills near the home football bleachers and 
observed a girl fall and have a seizure.  The students Martin Alamilla, Tyler Manion, Brandon 
Valdes went to her aide while Rodney Walford contacted 911.  The students were recognized 
and presented with proclamations for their valiant efforts.  A proclamation was presented to 
Wesley Braddock, Principal of Mar Vista High School, in recognition of the football team’s 
successful season.  
 
COUNCILMEMBER BRAGG reported on her attendance at the 27th Annual Navy Holiday 
Luncheon for seniors in Imperial Beach.  She requested consideration of the “In God We Trust” 
motto on a future City Council meeting agenda. 
 
COUNCILMEMBER SPRIGGS requested the opportunity to give a presentation on his own 
efforts and observations on lighting in Imperial Beach and neighboring communities.  The 
presentation will take place under Item No. 6.4. 
 
MAYOR PRO TEM BILBRAY reported on his attendance at the SANDAG Shoreline 
Preservation Working Group meeting and announced there was a favorable vote for acquisition 
of funds for the sand replenishment project. 
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COMMUNICATIONS FROM CITY STAFF 
None. 
  
PUBLIC COMMENT 
None. 
 
PRESENTATIONS (1.1-1.2) 

1.1 RECYCLE ALL-STAR AWARD PRESENTATION.  (0270-30) 
 
MAYOR JANNEY, along with MARCO TOPETE of EDCO, presented the Recycle All-Star 
Award Certificate, $100 check and other premiums to Dan Vasil. 
 
1.2 PRESENTATION ON A BI-NATIONAL PERSPECTIVE OF THE TIJUANA RIVER 

WATERSHED BY OSCAR ROMO.  (0770-87) 
 

OSCAR ROMO, Watershed Coordinator for the Tijuana River National Estuarine Research 
Reserve, gave a Power Point presentation on the item.  
 
MAYOR JANNEY asked Mr. Romo to coordinate a meeting with Tijuana officials to discuss the 
issue of trash and sediment entering the river valley. 
 
COUNCILMEMBER KING was encouraged by the work that has been done to address the 
sediment issue. 
 
In response to Councilmember Spriggs’ question regarding efforts made to address issues 
affecting the watershed, MR. ROMO stated that nonprofit organizations can apply for grants 
from the Mexican government which will contribute to the reduction of trash and that the 
Mexican government spent $1.5 million by hiring local residents to clean and build sediment 
basins.  He further stated that the benefit to Mexico is minimal compared to the benefits to the 
U.S.  
 
CONSENT CALENDAR (2.1-2.5)  
MOTION BY BILBRAY, SECOND BY KING, TO APPROVE CONSENT CALENDAR ITEM 
NOS. 2.1 THRU 2.3 AND 2.5.  MOTION CARRIED UNANIMOUSLY. 

2.1 MINUTES. 
 Approved the minutes of the Regular City Council Meeting of October 19, 2011.   
2.2 RATIFICATION OF WARRANT REGISTER. (0300-25) 
 Ratified the following registers: Accounts Payable Numbers 79418 through 79516 with a 

subtotal amount of $1,420,516.88 and Payroll Checks 44292 through 44348 for the pay 
period ending November 17, 2011 for the subtotal amount of $300,686.59 for a total 
amount of $1,721,203.47. 

2.3 RESOLUTION NO. 2011-7121 APPROVING THE ADDITION OF A SEVENTH COPY 
MACHINE AT THE SPORTS PARK RECREATION CENTER ON THE CURRENT 
FIVE-YEAR LEASE AGREEMENT WITH IKON/RICOH OFFICE SOLUTIONS, INC. 
(1110-05) 

 Adopted resolution. 
2.5 RESOLUTION NO. 2011-7125 ACCEPTING AN OFFER OF RIGHT-OF-WAY 

DEDICATION LOCATED AT 1497 13TH STREET (APN 633-223-47-00) IN THE C-3 
(NEIGHBORHOOD COMMERCIAL) ZONE.  MF 992.  (0490-40) 

 Adopted resolution. 
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ORDINANCES – INTRODUCTION/FIRST READING/PUBLIC HEARING (3) 

None.  
 
ORDINANCES – SECOND READING & ADOPTION (4) 

None. 
 
PUBLIC HEARINGS (5.1-5.2) 

5.1 AMENDING POLICIES AND REGULATIONS GOVERNING USE OF CITY FACILITIES 
AND ADOPTING AMENDED APPLICATION PROCEDURES, FEES, AND 
GUIDELINES.  (0910-95) 

 
MAYOR JANNEY declared the public hearing open. 
 
CITY MANAGER BROWN introduced the item. 
 
CITY CLERK HALD announced no speaker slips were submitted. 
 
MOTION BY BRAGG, SECOND BY BILBRAY , TO CONTINUE THE PUBLIC HEARING TO 
THE NEXT REGULAR MEETING OF JANUARY 18, 2012 AT 6:00 P.M.  MOTION CARRIED 
UNANIMOUSLY. 
 
5.2 AMENDMENT NO. 14 TO THE TRANSNET EXTENSION LOCAL STREET AND 

ROAD PROGRAM OF PROJECTS FOR FISCAL YEARS 2009-2013.  (0680-80) 
 
MAYOR JANNEY declared the public hearing open. 
 
CITY MANAGER BROWN reported on the item. 
 
No speaker slips were submitted. 
 
MAYOR JANNEY closed the public hearing. 
 
MOTION BY KING, SECOND BY BILBRAY, TO ADOPT RESOLUTION NO. 2011-7128 
AMENDING THE RTIP PROJECT DATA BASE PROJECTTRAK BY ADDING THE 
BAYSHORE BIKEWAY ACCESS IMPROVEMENT PROJECT TO THE DATA BASE.  
MOTION CARRIED UNANIMOUSLY. 
 
MOTION BY KING, SECOND BY BRAGG, TO AUTHORIZE THE PUBLIC WORKS 

DIRECTOR TO SUBMIT THE AMENDMENT TO SANDAG FOR ENTRY INTO THE RTIP 

DATA BASE.  MOTION CARRIED UNANIMOUSLY. 
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REPORTS (6.1-6.8) 

6.1 RESOLUTION NO. 2011-7126 AWARDING CONTRACT FOR STREET 
IMPROVEMENTS RDA PHASE 4/5 (CIP S11-105). (0720-25) 

 
CITY MANAGER BROWN introduced the item. 
 
PUBLIC WORKS DIRECTOR LEVIEN showed a map that identified the locations of the 
proposed street improvements. 
 
MOTION BY KING, SECOND BY BILBRAY, TO ADOPT RESOLUTION NO. 2011-7126, 
AWARDING A CONTRACT TO THE LOWEST RESPONSIVE BIDDER, INCLUDING THE 
BASE BID PLUS THE FOUR (4) ADDITIVE BIDS TO THE BID AWARD.  MOTION CARRIED 
UNANIMOUSLY. 
 
6.2 RESOLUTION NO. 2011-7124 AUTHORIZING THE PUBLIC WORKS DIRECTOR TO 

SIGN THE ILLICIT DISCHARGE DETECTION AND ELIMINATION COMPONENT IN 
SECTION 7 OF THE FISCAL YEAR 2010-11 ANNUAL REPORT FOR THE 
JURISDICTIONAL URBAN RUNOFF MANAGEMENT PLAN (JURMP). (0770-65) 

 
CITY MANAGER BROWN introduced the item. 
 
CHRIS HELMER gave a Power Point presentation on the item.  
 
MOTION BY BILBRAY, SECOND BY BRAGG, TO ADOPT RESOLUTION NO. 2011-7124 
AUTHORIZING THE PUBLIC WORKS DIRECTOR TO SIGN THE ILLICIT DISCHARGE 
DETECTION AND ELIMINATION COMPONENT IN SECTION 7 OF THE FISCAL YEAR 2010-
11 ANNUAL REPORT FOR THE JURISDICTIONAL URBAN RUNOFF MANAGEMENT PLAN 
(JURMP).  MOTION CARRIED UNANIMOUSLY. 
 
6.3 OVERVIEW OF PROPOSED ZONING ORDINANCE AND GENERAL PLAN/LOCAL 

COASTAL PROGRAM AMENDMENTS FOR THE COMMERCIAL ZONING REVIEW 
(0610-95) 

 
CITY MANAGER BROWN introduced the item. 
 
COMMUNITY DEVELOPMENT DIRECTOR WADE gave a Power Point presentation showing 
the current schedule for the completion of the documents as well as the proposed Zoning 
Amendments. 
 
COUNCILMEMBER SPRIGGS spoke about the use of night lighting to support active 
pedestrian-oriented commercial uses.  
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6.4 RESOLUTION NO. 2011-7127 APPROVING STREET IMPROVEMENTS RDA PHASE 

3 (CIP S04-108) CHANGE ORDER NO. 9 WITH NASLAND ENGINEERING. (0720-25) 
 
CITY MANAGER BROWN introduced the item. 
 
COUNCILMEMBER SPRIGGS showed comparison photos of street scenes between the City of 
Imperial Beach and communities that have pedestrian scale street lighting.  He spoke in support 
for the installation of pedestrian scale street lighting along Seacoast Drive to promote an active 
commercial and pedestrian area.  He suggested staff work with Nasland Engineering on cost 
effective options for supplemental lighting along Seacoast Drive to create a more walkable 
nighttime environment. 
 
BOB MILLER concurred with Councilmember Spriggs’ comments.  He spoke in support for 
pedestrian friendly lighting that would complement the new hotel.  He suggested that the lights 
be installed incrementally if costs are a factor.   
 
MAYOR JANNEY stated that the design for Seacoast Drive was approved by City Council in 
2007 and was apprehensive about considering different options at this time.  He also stated that 
there may not be enough funds for future capital improvement projects after this year.  
 
COUNCILMEMBER BRAGG spoke in support for having the lighting issue return to City Council 
for consideration. 
 
PUBLIC WORKS DIRECTOR LEVIEN stated City Council has two options: approve the contract 
with Nasland Engineering or reject the contract and ask him to have Nasland Engineering 
provide additional costs for design and installation of additional lights along Seacoast Drive.   
 
MAYOR PRO TEM BILBRAY stated that since the City has limited funds, he preferred to keep 
the lights uniform and that it would not be prudent to pursue other options at this time. 
 
PUBLIC WORKS DIRECTOR LEVIEN stated that the $300,000 available for sidewalk 
replacement along Seacoast Drive could be allocated towards lighting.   
 
COUNCILMEMBER SPRIGGS spoke in support for having staff return to City Council with 
different options for making the vision in the zoning plan work at night along Seacoast Drive, to 
make wise decisions about how to enhance the nighttime atmosphere and to not worry about 
the ultimate price right now.   
 
MAYOR JANNEY expressed concern about increasing the lighting along Seacoast Drive while 
other areas of the City do not have enough lighting.  He said that the City and the Port spent 
millions of dollars on improvements along Seacoast Drive while businesses have not improved 
their properties.  He spoke about moving forward with the plan that was approved years ago 
and he only supported what is on the agenda.  
 
COUNCILMEMBER BRAGG agreed that they should keep with the agenda but she also 
supported a review of additional lighting along Seacoast Drive. 
 
COUNCILMEMBER SPRIGGS questioned if lighting could be considered along Seacoast Drive 
without significant delays in the work that has already been contracted along Seacoast Drive 
and he requested staff to return to City Council in January with lighting options. 
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CITY MANAGER BROWN responded that staff can return to City Council in January with a 
change order to work on the design and to provide a timeframe. 
 
PUBLIC WORKS DIRECTOR LEVIEN stated that an additional $30,000 could be added to the 
change order to address the design of additional street lighting.  
 
MAYOR JANNEY stated that the current plan was considered by the community, the Design 
Review Board and the City Council.  He supported moving forward with the plan. 
 
COUNCILMEMBER KING agreed with Mayor Janney and noted that the process has moved 
forward and he did not want the project stopped. 
 
COUNCILMEMBER SPRIGGS requested that City Council give Public Works Director Levien 
the opportunity to proceed with a change order for an additional $30,000 to examine options for 
additional lighting, review those options and then move forward.  
 
MOTION BY JANNEY, SECOND BY BILBRAY, TO ADOPT RESOLUTION NO. 2011-7127 
APPROVING STREET IMPROVEMENTS RDA PHASE 3 (CIP S04-108) CHANGE ORDER 
NO. 9 WITH NASLAND ENGINEERING.  MOTION CARRIED BY THE FOLLOWING VOTE: 
AYES:  COUNCILMEMBERS:  KING, BILBRAY, JANNEY 
NOES:  COUNCILMEMBERS:  BRAGG, SPRIGGS 
ABSENT: COUNCILMEMBERS:  NONE 
 
MAYOR JANNEY supported a bigger discussion on priorities rather than a focus on lighting 
alone.  He was apprehensive about spending more money on Seacoast Drive while property 
owners have not stepped up and done their part. 
 
COUNCILMEMBER SPRIGGS spoke about the need to look at the potential revenue that could 
be generated from an active after dark community along Seacoast Drive.   
 
6.5 RESOLUTION NO. 2011-7129 AMENDING THE SEWER BUDGET FOR THE PALM 

CITY TRUNK LINE AND AUTHORIZING THE CITY MANAGER TO ENTER INTO A 
FINANCING AGREEMENT WITH THE CITY OF SAN DIEGO. (0830-10) 

 
CITY MANAGER BROWN reported on the item. 
 
MOTION BY BILBRAY, SECOND BY BRAGG, TO ADOPT RESOLUTION NO. 2011-7129 
AMENDING THE SEWER BUDGET FOR THE PALM CITY TRUNK LINE AND AUTHORIZING 
THE CITY MANAGER TO ENTER INTO A FINANCING AGREEMENT WITH THE CITY OF 
SAN DIEGO.  MOTION CARRIED UNANIMOUSLY. 
 
6.6 VETERANS PARK HISTORY WALK DESIGN UPDATE. (0920-70) 
 
CITY MANAGER BROWN introduced the item. 
 
Consensus of City Council to remove the following two events from the History Walk design: 

1. US/Mexican War – IB becomes US Territory 
2. First Sidewalks Built 

And add the following two events to the History Walk design (dates to be confirmed by staff): 
1. Operation Beaver – Begins Improved Water Quality 
2. First U.S. Open Sandcastle Event 
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6.7 2012 CITY COUNCIL REPRESENTATION ASSIGNMENTS. (0410-50) 
 
CITY ATTORNEY LYON stated due to regulations of the FPPC, Councilmembers appointed to 
positions that receive stipends are to recuse themselves from the vote for that particular 
position.   
 
MAYOR JANNEY recommended removal of the Work with School Systems Ad Hoc Committee 
and the Otay River Watershed Management Plan Policy Committee.  His nominations for the 
2012 City Council representation assignments were as follows: 
 
SOUTH BAY MAYORS AND CITY MANAGERS COMMITTEE:   

Primary - Mayor Janney 
1st Alternate – Mayor Pro Tem Spriggs 
 

SD DIVISION, LEAGUE OF CALIFORNIA CITIES:   
Primary – Councilmember Bragg 
1st Alternate – Mayor Janney 
 

SD DIVISION, LEAGUE OF CALIFORNIA CITIES – LEGISLATIVE SUBCOMMITTEE:   
Primary – Councilmember Bragg 
1st Alternate – Mayor Janney 
 

LEAGUE OF CALIFORNIA CITIES – COASTAL CITIES INTEREST GROUP: 
Primary – Mayor Pro Tem Spriggs 
1st Alternate – Mayor Janney 
 

METROPOLITAN TRANSIT SYSTEMS BOARD:   
Primary – Councilmember Bragg 
1st Alternate – Councilmember King 
 

SAN DIEGO ASSOCIATION OF GOVERNMENTS (SANDAG) BOARD:   
Primary – Mayor Janney 
1st Alternate – Councilmember King 
2nd Alternate – Councilmember Bragg 
 

SANDAG – SHORELINE PRESERVATION WORKING GROUP:   
Primary – Mayor Janney 
1st Alternate – Councilmember Bilbray 
 

CHAMBER OF COMMERCE LIAISON:   
Primary – Councilmember Bilbray 
1st Alternate – Councilmember King 
 

METRO WASTEWATER COMMISSION/JPA:   
Primary – Mayor Pro Tem Spriggs 
Alternate – Councilmember Bragg 
 

BAYSHORE BIKEWAY WORKING GROUP:   
Primary – Councilmember King 
Alternate – Mayor Janney 
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JOB CORPS LIAISON:   

Primary – Councilmember Bragg 
Alternate – Councilmember  Bilbray 

 
SOUTH COUNTY ECONOMIC DEVELOPMENT COUNCIL:   

Primary – Councilmember King 
1st Alternate – Mayor Pro Tem Spriggs 

 
CITY COUNCIL STANDING COMMITTEE: 
Military Affairs Subcommittee:   
Mayor Janney 
Councilmember Bilbray 
 
CITY COUNCIL AD HOC COMMITTEE: 
Sand Replenishment Projects: 
Mayor Pro Tem Spriggs 
Councilmember King 
 
MOTION BY BILBRAY, SECOND BY BRAGG, TO APPROVE MAYOR JANNEY’S 
APPOINTMENTS AND CHANGES TO THE 2012 CITY COUNCIL REPRESENTATION 
ASSIGNMENTS.  MOTION CARRIED UNANIMOUSLY EXCEPT FOR THE FOLLOWING 
REPRESENTATION ASSIGNMENTS: 

 
FOR PRIMARY REPRESENTATION ON THE METROPOLITAN TRANSIT SYSTEMS 
BOARD, MOTION CARRIED BY THE FOLLOWING VOTE:   
AYES: COUNCILMEMBERS:  KING, SPRIGGS, BILBRAY, JANNEY 
NOES: COUNCILMEMBERS:  NONE 
ABSENT: COUNCILMEMBERS:  NONE 
DISQUALIFIED: COUNCILMEMBERS:  BRAGG (DUE TO A POTENTIAL CONFLICT OF INTEREST)  

 
FOR 1ST ALTERNATE REPRESENTATION ON THE METROPOLITAN TRANSIT SYSTEMS 
BOARD, MOTION CARRIED BY THE FOLLOWING VOTE:   
AYES: COUNCILMEMBERS:  BRAGG, SPRIGGS, BILBRAY, JANNEY 
NOES: COUNCILMEMBERS:  NONE 
ABSENT: COUNCILMEMBERS:  NONE 
DISQUALIFIED: COUNCILMEMBERS:  KING (DUE TO A POTENTIAL CONFLICT OF INTEREST) 

 
FOR PRIMARY REPRESENTATION ON THE SAN DIEGO ASSOCIATION OF 
GOVERNMENT (SANDAG) BOARD, MOTION CARRIED BY THE FOLLOWING VOTE: 
AYES: COUNCILMEMBERS:  BRAGG, SPRIGGS, BILBRAY, KING 
NOES: COUNCILMEMBERS:  NONE 
ABSENT: COUNCILMEMBERS:  NONE 
DISQUALIFIED: COUNCILMEMBERS: JANNEY (DUE TO A POTENTIAL CONFLICT OF INTEREST) 

 
FOR 1ST ALTERNATE REPRESENTATION ON THE SAN DIEGO ASSOCIATION OF 
GOVERNMENT (SANDAG) BOARD, MOTION CARRIED BY THE FOLLOWING VOTE:   
AYES: COUNCILMEMBERS:  BRAGG, SPRIGGS, BILBRAY, JANNEY 
NOES: COUNCILMEMBERS:  NONE 
ABSENT: COUNCILMEMBERS:  NONE 
DISQUALIFIED: COUNCILMEMBERS:  KING (DUE TO A POTENTIAL CONFLICT OF INTEREST) 
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FOR 2ND ALTERNATE REPRESENTATION ON THE SAN DIEGO ASSOCIATION OF 
GOVERNMENT (SANDAG) BOARD, MOTION CARRIED BY THE FOLLOWING VOTE:   
AYES: COUNCILMEMBERS:  KING, SPRIGGS, BILBRAY, JANNEY 
NOES: COUNCILMEMBERS:  NONE 
ABSENT: COUNCILMEMBERS:  NONE 
DISQUALIFIED: COUNCILMEMBERS:  BRAGG (DUE TO A POTENTIAL CONFLICT OF INTEREST) 

 
FOR PRIMARY REPRESENTATION ON THE METRO WASTEWATER COMMISSION/JPA, 
MOTION CARRIED BY THE FOLLOWING VOTE: 
AYES: COUNCILMEMBERS:  KING, BRAGG, BILBRAY, JANNEY 
NOES: COUNCILMEMBERS:  NONE 
ABSENT: COUNCILMEMBERS:  NONE 
DISQUALIFIED: COUNCILMEMBERS:  SPRIGGS (DUE TO A POTENTIAL CONFLICT OF INTEREST) 

   
FOR ALTERNATE REPRESENTATION ON THE METRO WASTEWATER 
COMMISSION/JPA, MOTION CARRIED BY THE FOLLOWING VOTE:   
AYES: COUNCILMEMBERS:  KING, SPRIGGS, BILBRAY, JANNEY 
NOES: COUNCILMEMBERS:  NONE 
ABSENT: COUNCILMEMBERS:  NONE 
DISQUALIFIED: COUNCILMEMBERS:  BRAGG (DUE TO A POTENTIAL CONFLICT OF INTEREST) 

 
6.8 RESOLUTION NO. 2011-7119 APPROVING THE CALENDAR AND SETTING THE 

TIME FOR CITY COUNCIL MEETINGS AND WORKSHOPS FOR THE YEAR 2012. 
(0410-05) 

 
MOTION BY BILBRAY, SECOND BY KING, TO ADOPT RESOLUTION NO. 2011-7119 
APPROVING THE CALENDAR AND SETTING THE TIME FOR CITY COUNCIL MEETINGS 
AND WORKSHOPS FOR THE YEAR 2012.  MOTION CARRIED UNANIMOUSLY.  

 
ITEMS PULLED FROM THE CONSENT CALENDAR (IF ANY) 

2.4 RESOLUTION NO. 2011-7130 AUTHORIZING THE CITY MANAGER TO RESOLVE 
SEWER BILLING ISSUES RELATED TO AUGUST 2011 BILLING CYCLE. (0390-95) 

 
CITY MANAGER BROWN explained that there was a miscalculation in the sewer billing and 
that some of the customers were overcharged, however, the County has already modified those 
bills to correct the overcharges.  For customers who were undercharged, he recommended 
waiving collection from those customers who were undercharged in amounts of $49.99 or less 
and collecting from those customers who owe amounts of $50.00 or more. 
 
COUNCILMEMBER BRAGG stated that she pulled the item for open discussion in fairness to 
the community. 
 
MOTION BY BILBRAY, SECOND BY SPRIGGS, TO ADOPT RESOLUTION NO. 2011-7130 
AUTHORIZING THE CITY MANAGER TO RESOLVE SEWER BILLING ISSUES RELATED 
TO AUGUST 2011 BILLING CYCLE.  MOTION CARRIED UNANIMOUSLY. 
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ADJOURNMENT 

MAYOR JANNEY adjourned the meeting at 9:40 p.m. 

      
James C. Janney, Mayor 

 
      
Jacqueline M. Hald, MMC 
City Clerk 
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AFFORDABLE HOUSING AGREEMENT 

 

 
THIS AFFORDABLE HOUSING AGREEMENT dated as of March 7, 2012 
(“Agreement”) is entered into by and between THE HOUSING AUTHORITY OF THE 
CITY OF IMPERIAL BEACH, a public body, corporate and politic, (“Authority”) and 
SAN DIEGO HABITAT FOR HUMANITY, INC., a California non-profit corporation 
(“Developer”). The Authority and the Developer agree as follows: 
 

RECITALS 
 

A. The City Council of the City of Imperial Beach (the “City Council”) adopted the 

redevelopment plan (the “Redevelopment Plan”) for the Palm Avenue/Commercial 

Redevelopment Project Area on February 6, 1996 (the “Project Area”) by Ordinance 

No.96-901, which results in the allocation of property taxes from the Project Area to the 

Redevelopment Agency of the City of Imperial Beach (“Agency”) for purposes of 

redevelopment. The Redevelopment Plan was subsequently amended on July 18, 2001 by 

Ordinance No. 2001-70 (the “First Amendment”) to add territory to the Project Area, 

and on   December 20, 2006 by Ordinance No. 2006-1050 (the “Second Amendment”) 

to make certain clarifications, and on March 5, 2008 by Ordinance No. 2008-1066 (the 

“Third Amendment”) to extend the  eminent domain authority of the Redevelopment 

Agency of the City of Imperial Beach, a public body corporate and public (the 

“Agency”).  The Redevelopment Plan, as amended by the First Amendment, the Second 

Amendment and the Third Amendment shall be referred to herein as the 

“Redevelopment Plan”.  

 

B. The intent of the Redevelopment Plan is, in part, to increase, improve and 

preserve the community’s supply of low and moderate income housing, some of which 

may be located or implemented outside the Project Area, and to expend tax increment to 

accomplish these goals and objectives in conformity with the Redevelopment Plan.  

 

C. The Agency has adopted its Five-Year Implementation Plan for the Project Area, 

as amended from time to time (the “Implementation Plan”) with established goals to 

support affordable housing, economic development, community revitalization, 

commercial revitalization, and institutional revitalization.  To implement the programs 

and activities associated with each goal, the Agency has made redevelopment fund 

commitments and budget allocations based on estimated available tax increment revenue 

and debt financing structures. 

 

D. Sections 33334.2 and 33334.3 of California’s Community Redevelopment Law 

[Health & Safety Code §§33000, et seq.] (“CRL”) require the Agency to use 20 percent 

of taxes allocated to the Agency pursuant to Section 33670 of the CRL for the purpose of 

increasing, improving, and preserving the community’s supply of low and moderate 

income housing. 

 

E. Pursuant to Sections 33220 and 33206 of the CRL and Section 34312.5 of 

California’s Housing Authorities Law [Health & Safety Code §§34200, et seq.] 
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(“Housing Law”), certain public bodies, including the City of Imperial Beach (“City”) 

and the Authority may aid and cooperate in the planning, undertaking, construction, or 

operation of low and moderate income housing in the community. 

 

F. To carry out the Agency’s redevelopment program in accordance with the 

objectives and purposes of the Redevelopment Plan for the Project Area and the 

Implementation Plan thereof, the City established the Authority and thereafter the 

Agency transferred its housing assets to the Authority pursuant to Joint Resolution No. 

2011/6989/R-11-241 (the “Housing Asset Transfer Resolution”), to assist the Authority 

in remedying the conditions set forth in Housing Authorities Law, including, but not 

limited to, acquisition and disposition of property, development of design criteria, design, 

planning, preparation of construction bid documents, financial analysis, financing and 

new construction or rehabilitation, construction management, mortgage assistance to 

qualifying households, subsidies to individuals and families, asset management, project 

monitoring and administration of agreements.   

G. To carry out the Housing Asset Transfer Resolution and the objectives and 

purposes of the Redevelopment Plan for the Project Area and the Implementation Plan 

thereof, the Authority desires implementation and completion of the project described in 

Exhibit 1 attached hereto and incorporated herein by this reference (the “Project”).   

E. The Developer wishes to enter into this Agreement to expeditiously implement 

the Project in accordance with this Agreement, the Redevelopment Plan and the 

Implementation Plan thereof.  

F. In considering the Authority’s desire to ensure timely implementation and 

completion of the Project, the Authority wishes to enter into this Agreement with the 

Developer for the payment of bond proceeds to finance the Project subject to and 

conditioned upon the terms and conditions of this Agreement.  

NOW, THEREFORE, the parties hereto do mutually agree as follows: 
 
I. INTRODUCTORY PROVISIONS 
 

1. The recitals above are an integral part of this Agreement and set forth the 

intentions of the parties and the premises on which the parties have decided to enter into 

this Agreement.  

2. The Authority is a public body, corporate and politic, exercising 

governmental functions and powers and organized and existing under Housing 

Authorities Law of the State of California, Section 34200, Uet U UseqU. of the California Health 

and Safety Code. The principal office of the Authority is located at 825 Imperial Beach 

Boulevard, Imperial Beach, California 91932 or such other location of which notice is 

given pursuant to this Agreement. Its facsimile number is (619) 628-1395. “Authority” 

as used in this Agreement includes the Housing Authority of the City of Imperial Beach 

and any assignee of or successor to its rights, powers and responsibilities, whether 

voluntary or involuntary successors, or whether successors by operation of law. 
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3. The Developer is San Diego Habitat for Humanity, Inc., a California non-

profit corporation. The principal office of the Developer is located at 10222 San Diego 

Mission Road, San Diego, California 92108 or such other location of which notice is 

given pursuant to this Agreement. Its facsimile number is (619) 516-5264. 

4.   The qualifications and identity of the Developer are of particular concern 

to the Authority.  It is because of those qualifications and identity that the Authority has 

entered into this Agreement with the Developer.  No voluntary or involuntary successor 

in interest of the Developer shall acquire any rights or powers under this Agreement 

except as expressly approved by the Authority. Any transfer or attempted transfer of the 

Developer’s rights, interests and/or obligations under this Agreement without the prior 

written approval of the Authority shall be void ab initio.  Notwithstanding the foregoing, 

the Developer may, by instrument in writing reasonably satisfactory to the Authority, 

transfer its rights, interests and obligations under this Agreement to a limited partnership 

in which the Developer, or an entity affiliated with the Developer and reasonably 

approved by the Authority, is the managing general partner or to a limited liability 

company in which the Developer, or an entity affiliated with the Developer and 

reasonably approved by the Authority, is the managing member. 

5. The Developer shall promptly notify the Authority of any and all changes 

whatsoever in the identity of the parties in ownership and/or in control of the Developer 

or the degree thereof, of which it or any of its officers have been notified or otherwise 

have knowledge or information.  This Agreement may be terminated by the Authority 

and the Authority may exercise any and all available remedies if there is any significant 

change (voluntary or involuntary) in membership, ownership, management or control, of 

the Developer or any general partner or member of the Developer (other than such 

changes occasioned by the death or incapacity of any individual) without the prior written 

consent of the Authority. 

6. Developer shall not assign or attempt to assign this Agreement or any right 

herein without prior written approval of the Authority Executive Director, except as 

expressly permitted by this Agreement. Any proposed transferee shall have the 

qualifications and financial responsibility necessary and adequate as may be reasonably 

determined by the Authority to fulfill the obligations undertaken in this Agreement by the 

Developer.  Any such proposed transferee, by instrument in writing satisfactory to the 

Authority and in form recordable among the land records, for itself and its successors and 

assigns, and for the benefit of the Authority shall expressly assume all of the obligations 

of the Developer under this Agreement and agree to be subject to all conditions and 

restrictions applicable to the Developer in this Agreement.  There shall be submitted to 

the Authority for review all instruments and other legal documents proposed to affect any 

such transfer, and if approved by the Authority, its approval shall be indicated to the 

Developer in writing. In the absence of specific written agreement by the Authority, no 

transfer, or approval thereof by the Authority, shall be deemed to relieve the Developer or 

any other party from any obligations under this Agreement. Consent to any transfer shall 

not be deemed to be a waiver of the right to require consent to future or successive 

transfers. 
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II. AUTHORITY’S OBLIGATIONS 
 

1. The Project to be implemented and completed by the Developer is 

described on the attached Exhibit 1.  Subject to and conditioned upon the terms and 

conditions of this Agreement, the Authority agrees to provide to the Developer, but solely 

from funds described in Paragraph 2, below, an amount not to exceed the amount set 

forth in the Method of Financing attached hereto as Exhibit 2, which is incorporated 

herein by this reference, to assist the Developer in paying the costs of carrying out the 

Project, including without limitation and as applicable to the Project, costs incurred by 

the Developer for the acquisition and disposition of property, development of design 

criteria, design, planning, preparation of construction bid documents, financial analysis, 

financing and new construction or rehabilitation, construction management, asset 

management, mortgage assistance to qualifying households, subsidies to qualifying 

individuals and families, project monitoring and administration of agreements and other 

reasonable, customary and lawful expense incurred by the Developer and approved by 

the Authority related to carrying out the Project.  The Developer shall be responsible, 

without cost to the Authority, for any additional sources of funds that may be needed to 

complete the Project. 

2. The obligations of the Authority under this Agreement shall be a special 

limited obligation, payable solely out of funds received by the Authority from the Agency 

pursuant to the aforementioned Housing Asset Transfer Resolution, and is not and shall 

not be a pledge of or obligation payable through the City’s general fund.  The Authority 

shall have no obligation whatsoever to utilize any other source of funds, other than funds 

received by the Authority from the Agency under the Housing Asset Transfer Resolution 

to make the payments to the Developer required hereunder. 

3. All payments due to be made by the Authority to the Developer under this 

Agreement shall be made only as necessary to pay the costs and expenses incurred by the 

Developer in performing its obligations hereunder and shall be subject to the conditions 

set forth in this Agreement. As a condition precedent to each payment by the Authority to 

the Developer, the Developer shall have duly performed each and every obligation to be 

performed by Developer hereunder and Developer’s representations, warranties and 

covenants set forth in this Agreement shall be true and correct as of the date of such 

payment. 

4. If the Project requires the use or improvement of property owned by the 

Authority, the Authority and the Developer shall meet and confer in good faith, with the 

objective of reaching agreement upon the rights and interests in the property to be 

conveyed to the Developer, which may include without limitation rights of entry, 

licenses, easements, ground leases, and/or conveyance of fee title, and the terms upon 

which such rights and interests shall be conveyed, including without limitation the terms 

and timing of payment and the ownership of any improvements to be made upon the 

property.   

5. Except as otherwise expressly provided in this Agreement, neither the 

Authority or the City undertakes nor assumes nor will have any responsibility, right or 
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duty to Developer or to any third party to review, inspect, supervise, pass judgment upon 

or inform Developer or any third party of any matter in connection with the Project, 

whether with respect to the quality, adequacy or suitability of the plans, any labor, 

service, equipment or material furnished to the Project, any person furnishing the same or 

otherwise.  Developer and all third parties shall rely upon its or their own judgment 

regarding such matters, and any review, inspection, supervision, exercise of judgment or 

information supplied to Developer or to any third party by the Authority in connection 

with such matter is for the public purpose of providing affordable housing set forth in the 

Recitals hereof, and neither Developer (except for the purposes set forth in this 

Agreement) nor any third party is entitled to rely thereon. 

III.  DEVELOPER’S OBLIGATIONS 
 

1. The Developer shall accept any funds offered by the Authority pursuant to 

this Agreement and shall devote those funds solely to completion of the Project by 

reimbursing itself for approved costs paid, or using such funds to make approved 

expenditures, to perform the work required to carry out and complete the Project pursuant 

to this Agreement.  

2. The Developer acknowledges and agrees that to the extent that the 

Authority has any financial obligation to Developer pursuant to this Agreement, such 

financial obligation is and shall be a special limited obligation, payable solely from 

payments made to the Authority by the Agency pursuant to the Housing Asset Transfer 

Resolution, and is not and shall not be a pledge of or obligation payable through the 

City’s general fund. The Developer acknowledges and agrees that the Authority shall 

have no obligation whatsoever to utilize any other source of funds, other than funds 

received by the Authority from the Agency under the Housing Asset Transfer Resolution 

to make the payments to the Developer required hereunder. 

3. By execution of this Agreement, Developer hereby waives, releases and 

discharges the Authority, the Agency, the City, and their respective members, officers, 

employees, agents, contractors and consultants, from any and all present and future 

claims, demands, suits, legal and administrative proceedings, and from all liability for 

damages, losses, costs, liabilities, fees and expenses (including, without limitation, 

attorneys’ fees) arising out of or in any way connected with the Authority’s ability to 

meet its financial obligations under this Agreement as a result of State action with respect 

to Assembly Bills x1 26 and AB x1 27 which were passed by the State Legislature on 

June 15, 2011 and signed by the Governor on June 28, 2011 and any future or current 

litigation related thereto, including California Redevelopment Assn. v. Matosantos 

(S194861). Notwithstanding Section 11 of this Agreement, the Authority’s failure to 

meet its financial obligations under this Agreement as a result of State action with respect 

to Assembly Bills x1 26 and AB x1 27 and any future or current litigation related thereto, 

including California Redevelopment Assn. v. Matosantos (S194861) shall not constitute a 

default by the Authority under this Agreement. 

Developer acknowledges that it is aware of and familiar with the provisions of 

Section 1542 of the California Civil Code which provides as follows: 
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“A general release does not extend to claims which the creditor does not know or 

suspect to exist in his favor at the time of executing the release, which if known by him 

must have materially affected his settlement with the debtor.” 

 

To the extent of the release set forth in this Section 3, Developer hereby waives 

and relinquishes all rights and benefits which it may have under Section 1542 of the 

California Civil Code.  

 

4. The Developer shall obtain all land use entitlements, approvals and 

permits, including any review and clearance under the California Environmental Quality 

Act (“CEQA”), necessary for Developer’s completion of the Project and shall pay all 

City and California Coastal Commission fees in connection therewith. The Authority 

shall provide reasonable assistance to Developer in obtaining these permits but shall have 

no obligation to accelerate the permitting process and shall have no liability to Developer 

for damages incurred as a result of the Developer’s inability to obtain, or delay in 

obtaining, such permits, approvals or entitlements. Developer understands and agrees that 

any Authority approvals shall not constitute or guarantee approvals required from the 

City or any other governmental agency. This Agreement is not a “Development 

Agreement” as provided in Section 65864 et seq. of the California Government Code.  

Developer shall comply with all applicable conditions of approval required by the City. 

5. The Developer’s architect and general contractor (if applicable) and other 

members of Developer’s Project team, as designated by the Authority, shall be subject to 

the reasonable approval of the Authority. 

6. It is anticipated that Developer will contract for performance of specific 

activities in the implementation and completion of the Project. Such contracts shall not in 

any way diminish or waive Developer’s obligations under this Agreement. 

7. Unless otherwise approved by the Authority in its sole discretion, the 

Developer shall obtain a minimum of three (3) competitive bids for contracts to be let by 

the Developer for performance of work under this Agreement. If the Developer or an 

affiliate of the Developer proposes to serve as the general contractor for the Project, then 

such competitive bidding requirement shall also apply to subcontracts to be let by the 

Developer or its affiliate. 

8. During the preparation of all drawings and plans for the Project (if 

applicable), the Authority staff and Developer shall hold regular progress meetings to 

coordinate the preparation of, submission to, and review of construction plans and related 

documents by the Authority.  The Authority staff and Developer shall communicate and 

consult informally as frequently as is necessary to insure that the formal submittal of any 

documents to the Authority can receive timely consideration. The Authority shall have 

the right to review and approve all design drawings and plans for the Project.  All plans 

for construction of the Project shall be subject to applicable City design review and 

approval procedures, and shall be consistent with the logical evolution of the approved 

scope of development, except as otherwise approved by the Authority. 
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9. If the Project requires new construction or rehabilitation, the Developer 

shall submit an audited cost certification following completion of the 

construction/rehabilitation. If the Authority funds are provided in the form of a loan, for 

each year during the term of the Authority loan after the completion of construction, an 

annual audited income and expense statement, balance sheet and statement of all changes 

in financial position shall be submitted, signed by an authorized officer of the Developer. 

10. As a condition precedent to the Authority’s funding of Project costs, the 

Developer must, unless waived in writing by the Authority in its sole discretion,: 

a. Prepare and submit a reasonably detailed Project scope for approval by the 

Authority.  Developer’s proposed Project scope shall be consistent with 

the Project Description attached hereto as Exhibit 1, which is incorporated 

herein by this reference. 

b. Propose a reasonably detailed budget for approval by the Authority, which 

shall indicate the items for which payment will be sought, the anticipated 

cost of each item, the proposed source of funding and a proposed payment 

schedule. Line item estimates of costs shall be backed up by such 

documentation, including appraisals and construction cost estimates, as 

may reasonably be required by the Authority. Developer’s proposed 

budget shall be consistent with the Project Budget attached hereto as 

Exhibit 3, which is incorporated herein by this reference. Developer 

acknowledges that the Authority is relying on Developer’s experience and 

expertise in establishing the costs for the Project and Developer agrees 

that its proposed budget shall be based on the best, good faith estimate of 

the Developer of the costs that are likely to be incurred for the Project. 

c. Propose to the Authority for its consideration whether funds to be 

provided by the Authority would be in the form of direct payment for 

costs incurred or in the form of loans, deferred payments, or other funding 

mechanism. Prior to the Authority funding any of the costs incurred by the 

Developer, the Developer shall enter into promissory notes, deeds of trust 

and/or other instruments as are customary and appropriate to the agreed 

funding mechanism and in a form that is mutually acceptable to the 

parties. Payment of approved costs shall be made in accordance with the 

Authority’s customary disbursement procedures and requirements. 

d. Submit for approval by the Authority evidence of financing, including 

loan commitments and documents, consistent with the approved project 

scope (including plans and drawings approved by the Authority) and the 

approved budget and sufficient to completely finance the completion of 

the Project, including the financing required to convert from the 

construction to the permanent phase of the Project.  

e. Prepare and submit for Authority approval a schedule of performance 

providing for the timely satisfaction of all conditions precedent to the 
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Authority’s funding of the Project and the timely commencement and 

completion of Developer’s performance of its obligations under this 

Agreement.  Except as otherwise approved by the Authority, failure to 

comply with the approved schedule of performance shall be a default 

under the terms of this Agreement. Developer’s proposed schedule shall 

be consistent with the Schedule of Performance attached hereto as Exhibit 

4 and incorporated herein by this reference. The Schedule of Performance 

is subject to revision from time to time as mutually agreed upon in writing 

by Developer and the Authority. 

f. If applicable to the Project, submit to the Authority a Phase 1 

Environmental Site Assessment and conduct such additional 

environmental testing as may be necessary to determine that hazardous 

materials are not present on the site, or that any hazardous materials on the 

site may be remediated without adversely affecting the feasibility of the 

Project.  To the extent applicable, the Developer shall execute an 

environmental indemnity in favor of the Authority similar to the form of 

environmental indemnity used in other transactions of a similar nature in 

San Diego County. 

g. If applicable to the Project, execute instruments in connection with the 

conveyance to the Developer of rights or interests in property owned by 

the Authority, in a form that is mutually acceptable to the parties. 

h. Submit for Authority review and approval all corporate and partnership or 

limited liability formation documents for any entity to be formed by the 

Developer for the performance of the Project and its constituent general 

partners or members, certificates of good standing and/or other evidence 

of current authority for all such entities to conduct business within the 

State of California, agreements with the tax credit investor (if any), and 

express consents and resolutions consenting to this transaction, as the 

Authority may determine to be applicable. 

i. Obtain and maintain policies of insurance in the form and in the amounts 

required by the Authority, naming the City as an additional insured and, if 

applicable, naming the Authority as a loss payee, and meeting the insurance 

requirements customarily included in Authority agreements. 

11. The Authority shall require the execution by the appropriate parties of a 

Declaration of Covenants and Restrictions (“Covenants”), restricting for a period 

required by the Authority in compliance with the CRL of the maximum income of 

occupants and the maximum purchase price or rents that may be charged, which shall be 

recorded against property acquired or improved with funds provided by the Authority.  

The Covenants shall be in the customary form required by the Authority and shall require 

Authority approval of any housing management company and management plans relating 

to the management and operation of the Project, as applicable. Unless otherwise approved 
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by the Authority, in its sole discretion, the Covenants must be recorded in senior position 

to any financing for the Project. 

12. The Developer shall perform its obligations hereunder in accordance with 

the applicable provisions of federal, state and local laws, including the obligation to 

comply with environmental laws, including but not limited to the applicable requirements 

of the California Environmental Quality Act. The provision of any funds to the Project is 

conditioned on the Authority’s determination to proceed with, modify or cancel the 

Project based on the results of a subsequent environmental review.  Developer must not 

undertake or unconditionally commit any funds to physical or choice-limiting actions, 

including property acquisition, demolition, movement, rehabilitation, conversion, repair 

or construction prior to the environmental clearance. 

13. Developer shall carry out its activities under this Agreement, including, 

without limitation, any and all public works (as defined by applicable law), if any, in 

conformity with all applicable local, state and federal laws, including, without limitation, 

all applicable federal and state labor laws (including, without limitation, any applicable 

requirement to pay state prevailing wages).  Developer hereby agrees that Developer 

shall have the obligation to provide any and all disclosures, representations, statements, 

rebidding, and/or identifications which may be required by Labor Code Sections 1726 

and 1781, as the same may be enacted, adopted or amended from time to time, or any 

other provision of law.  Developer hereby agrees that Developer shall have the obligation 

to provide and maintain any and all bonds to secure the payment of contractors (including 

the payment of wages to workers performing any public work) which may be required by 

the Civil Code, Labor Code Section 1781, as the same may be enacted, adopted or 

amended from time to time, or any other provision of law.  Developer shall indemnify, 

protect, defend and hold harmless the Authority, the City of Imperial Beach, and their 

respective elected and appointed officers, employees, contractors and agents, with 

counsel reasonably acceptable to the Authority and City, from and against any and all 

loss, liability, damage, claim, cost, expense, and/or “increased costs” (including labor 

costs, penalties, reasonable attorneys fees, court and litigation costs, and fees of expert 

witnesses) which, in connection with the development, construction (as defined by 

applicable law) and/or operation of the Project, including, without limitation, any and all 

public works (if any) (as defined by applicable law), results or arises in any way from any 

of the following: (1) the noncompliance by Developer of any applicable local, state 

and/or federal law, including, without limitation, any applicable federal and/or state labor 

laws (including, without limitation, if applicable, the requirement to pay state prevailing 

wages); (2) the implementation of Chapter 804, Statutes of 2003; (3) the implementation 

of Sections 1726 and 1781 of the Labor Code, as the same may be enacted, adopted or 

amended from time to time, or any other similar law; (4) failure by Developer to provide 

any required disclosure representation, statement, rebidding and/or identification which 

may be required by Labor Code Sections 1726 and 1781, as the same may be enacted, 

adopted or amended from time to time, or any other provision of law; and/or (5) failure 

by Developer to provide and maintain any and all bonds to secure the payment of 

contractors (including the payment of wages to workers performing any public work) 

which may be required by the Civil Code, Labor Code Section 1781, as the same may be 
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enacted, adopted or amended from time to time; (6) failure to comply with the California 

Coastal Act; (7) failure to comply with the California Environmental Quality Act; or any 

other provision of law.  Developer hereby expressly acknowledges and agrees that neither 

the City nor the Authority has ever previously affirmatively represented to the Developer 

or its contractor(s) in writing or otherwise, that the work to be covered by the bid or 

contract is not a “public work,” as defined in Section 1720 of the Labor Code.  It is 

agreed by the parties that, in connection with Developer’s performance of the work, 

including, without limitation, any public work (as defined by applicable law), if any, 

Developer shall bear all risks of payment or non-payment of state prevailing wages 

and/or the implementation of Chapter 804, Statutes of 2003 and/or Labor Code Sections 

1726 and 1781, as the same may be enacted, adopted or amended from time to time, 

and/or any other provision of law.  “Increased costs” as used in this Section 12 shall have 

the meaning ascribed to it in Labor Code Section 1781, as the same may be enacted, 

adopted or amended from time to time. The foregoing indemnity shall survive 

termination of this Agreement.  

14. Developer and its successors-in-interest shall indemnify, defend and hold 

harmless the City and the Authority, their elected and appointed officials, officers, 

employees, agents, contractors and consultants (individually and collectively, the 

“Indemnitees”) from and against any and all claims, lawsuits, judgments, liability, injury 

or damage, including without limitation associated and reasonably incurred attorneys’ 

fees and court and litigation costs arising out of the defense of any such claims and/or 

lawsuits, and actual attorneys’ fees and court and litigation costs that may be awarded by 

the court and required to be paid by the Indemnitees resulting or arising from or in any 

way connected to this Agreement including but not limited to the following: (i) any plans 

or designs for improvements prepared by or on behalf of Developer, including without 

limitation any errors or omissions with respect to such plans or designs; (ii) any loss or 

damage to the Authority resulting from any inaccuracy in or breach of any representation 

or warranty of Developer, or resulting from any breach or default by Developer under 

this Agreement; and (iii) the death of any person or any accident, injury, loss, or damage 

whatsoever caused to any person or to the property of any person and (iv) those damages 

or liabilities described in this Article III, in any event, which shall be directly or 

indirectly caused by the acts of, or any errors or omissions of, the Developer or its 

officers, shareholders, directors, members, agents, servants, employees, contractors, or 

invitees. Developer shall not be responsible for any liability, loss, damage, cost, or 

expense (including reasonable attorney’s fees and court costs) arising from or as a result 

of the gross negligence or willful misconduct of the Indemnitees.  The City and/or 

Authority shall have the sole discretion to select legal counsel to represent the City’s 

and/or Authority’s legal interests in the defense of any such lawsuits, claims or other 

actions filed against the City and/or Authority.  City and Authority shall hire joint outside 

legal counsel, except to the extent separate counsel is necessary, such as where there may 

be a potential conflict of interest between them. 

15. Developer shall comply with the requirements of all applicable relocation 

laws, including, but not limited to, the Uniform Relocation Act and the California 

Relocation Assistance Act, and shall comply with related tenant notice requirements and 
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shall provide the Authority with true and correct copies of such notices to tenants.  

Developer shall also retain all required records and the originals and/or copies of tenant 

notices in its files as mandated by applicable law. If the Project is subject to relocation 

laws, Developer shall contract with a relocation consultant approved by the Authority to 

prepare a Relocation Plan for the Authority’s approval and to implement the approved 

Relocation Plan, but performance by the relocation consultant shall not in any way 

diminish or waive Developer’s relocation obligations under this Agreement. Except as 

otherwise expressly agreed by the Authority, the cost of complying with all applicable 

relocation requirements for the Project, including the cost of the relocation consultant, 

shall be the responsibility of the Developer. 

16. There shall be no discrimination against or segregation of any person, or 

group of persons, on account of race, color, creed, age, class, income (other than as 

required by applicable regulatory agreements), religion, sex, sexual orientation, marital 

status, national origin or ancestry in the sale, lease, sublease, transfer, use, occupancy, 

tenure or enjoyment of property conveyed by the Authority to the Developer, or any part 

thereof, or in the Developer’s employment practices, or in the awarding of contracts for 

the Project, nor shall Developer, or any person claiming under or through it, establish or 

permit any such practice or practices of discrimination or segregation with reference to 

the selection, location, number, use or occupancy of tenants, lessees, subtenants, 

sublessees or vendees of the property, or any part thereof, in employment practices, or in 

the awarding of contracts for the Project. Developer shall comply with all applicable 

federal, state and local nondiscrimination, fair housing, and equal opportunity 

requirements.  

17. All deeds, leases or contracts entered into by the Developer in connection 

with the Project shall contain or be subject to substantially the following 

nondiscrimination or nonsegregation clause: 

a. In Deeds: “The grantee herein covenants by and for himself or 

herself, his or her heirs, executors, administrators, and assigns, and all 

persons claiming under or through them, that there shall be no 

discrimination against or segregation of, any person or group of persons 

on account of any basis listed in subdivision (a) or (d) of Section 12955 of 

the Government Code, as those bases are defined in Sections 12926, 

12926.1, subdivision (m) and paragraph (1) of subdivision (p) of Section 

12955, and Section 12955.2 of the Government Code, in the sale, lease, 

sublease, transfer, use, occupancy, tenure, or enjoyment of the premises 

herein conveyed, nor shall the grantee or any person claiming under or 

through him or her, establish or permit any practice or practices of 

discrimination or segregation with reference to the selection, location, 

number, use or occupancy of tenants, lessees, subtenants, sublessees, or 

vendees in the premises herein conveyed. The foregoing covenants shall 

run with the land.” 

b. In Leases: “The lessee herein covenants by and for himself or herself, 

his or her heirs, executors, administrators, and assigns, and all persons 
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claiming under or through him or her, and this lease is made and accepted 

upon and subject to the following conditions. That there shall be no 

discrimination against or segregation of any person or group of persons, 

on account of any basis listed in subdivision (a) or (d) of Section 12955 of 

the Government Code, as those bases are defined in Sections 12926, 

12926.1, subdivision (m) and paragraph (1) of subdivision (p) of Section 

12955, and Section 12955.2 of the Government Code, in the leasing, 

subleasing, transferring, use, occupancy, tenure, or enjoyment of the 

premises herein leased nor shall the lessee himself or herself, or any 

person claiming under or through him or her, establish or permit any such 

practice or practices of discrimination or segregation with reference to the 

selection, location, number, use, or occupancy, of tenants, lessees, 

sublessees, subtenants, or vendees in the premises herein leased.” 

c. In Contracts: “There shall be no discrimination against or segregation of 

any person or group of persons, on account of any basis listed in 

subdivision (a) or (d) of Section 12955 of the Government Code, as those 

bases are defined in Sections 12926, 12926.1, subdivision (m) and 

paragraph (1) of subdivision (p) of Section 12955, and Section 12955.2 of 

the Government Code, in the sale, lease, sublease, transfer, use, 

occupancy, tenure, or enjoyment of the land, nor shall the transferee itself 

or any person claiming under or through him or her, establish or permit 

any such practice or practices of discrimination or segregation with 

reference to the selection, location, number, use, or occupancy, of tenants, 

lessees, sublessees, subtenants, or vendees of the land.” 

IV. GENERAL PROVISIONS 
 
1. Authority’s Authorized Representative U.  

Unless otherwise specified or the context requires otherwise, all references to the 

Authority in this Agreement and its attachments shall mean the Executive Director of the 

Authority or any officer or employee of the Authority to whom the Executive Director or 

the Board of the Authority delegates authority to perform, carry out and/or enforce this 

Agreement. Unless otherwise specified or the context requires otherwise, all references to 

the Authority Executive Director shall mean the Executive Director or his or her 

designee. Whenever an administrative action is required by the Authority to implement 

the terms of this Agreement, the Authority Executive Director, or an authorized designee, 

shall have authority to act on behalf of the Authority, except with respect to matters 

reserved under California law wholly for determination by the Authority’s governing 

body. By way of example, the Executive Director or designee shall have the authority to 

issue interpretations, waivers and/or enter into certain implementing agreements to this 

Agreement on behalf of the Authority. 
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2. Notices, Demands And Communications Between The Parties U. 

Formal notices, demands and communications between the Authority and 

Developer shall be sufficiently given if dispatched by registered or certified mail, postage 

prepaid, return receipt requested, to the principal offices of the Authority and the 

Developer.  Such written notices, demands and communications may be sent in the same 

manner to such other addresses as either party may from time to time designate by mail.  

Any notice that is transmitted by electronic facsimile transmission followed by delivery 

of a “hard” copy, shall be deemed delivered upon its transmission; any notice that is 

personally delivered (including by means of professional messenger service, courier 

service such as United Parcel Service or Federal Express, or by U.S. Postal Service), shall 

be deemed received on the documented date of receipt by the recipient; and any notice 

that is sent by registered or certified mail, postage prepaid, return receipt required shall be 

deemed received on the date of receipt thereof. 

3. Real Estate Commissions or Finders Fees 

 Neither the Authority nor the Developer shall be liable for any real estate 

commissions, brokerage fees or finders fees which may arise from this transaction.  The 

Authority and the Developer each represent to the other that it has employed no broker, 

agent, or finder in connection with this transaction. 

 

4. Conflict of Interest U. 

To the extent prohibited by law, no member, official or employee of the Authority 

shall have any personal interest, direct or indirect, in this Agreement nor shall any such 

member, official or employee participate in any decision relating to the Agreement which 

affects his or her personal interests or the interests of any corporation, partnership or 

association in which he or she is directly or indirectly interested. Developer warrants that 

it has not paid or given, and will not pay or give, any third party any money or other 

consideration for obtaining this Agreement. 

5. Non-liability of Officials and Employees U. 

(a)  No member, official or employee of the City or the Authority shall be 

personally liable to Developer, or any successor in interest, in the event of any default or 

breach by the Authority or for any amount which may become due to Developer or on 

any obligations under the terms of this Agreement.   

(b)  No member, official or employee of Developer shall be personally liable to 

the Authority, or any successor in interest, in the event of any default or breach by 

Developer or for any amount which may become due to the Authority or its successor or 

on any obligations under the terms of this Agreement.  This release shall not apply in the 

event of fraud, waste or intentional damage by Developer or any partner, member, 

officer, or employee of Developer or any partner, member, officer, or employee of a 

partner or member of Developer. 
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6. Inspection of Books and Records U. 

 The Developer shall maintain at a location in San Diego County, or at another 

location mutually agreed by the parties, complete, accurate, and current records 

pertaining to the Project for a period of five (5) years after the creation of such records, 

and shall permit any duly authorized representative of the Authority to inspect and copy 

records, during regular business hours.  Records must be kept accurate and current. 

 

7. Interpretation of Agreement; Terminology; Application of Law U. 

This Agreement has been negotiated at arm’s length and between persons 

sophisticated and knowledgeable in the matters addressed herein.  In addition, each party 

has been given the opportunity to consult with experienced and knowledgeable legal 

counsel. Accordingly, any rule of law (including Civil Code section 1654) or legal 

decision that would require interpretation of any ambiguities in this Agreement against 

the party that has drafted it is not applicable and is waived.  The provisions of this 

Agreement shall be interpreted in a reasonable manner to effectuate the purpose and 

intent of the parties to this Agreement. This Agreement shall be construed and enforced 

in accordance with the internal laws of California and not the law regarding conflict of 

laws, except to the extent that Federal law preempts State law 

When the context so requires when used in this Agreement, the masculine gender 

shall be deemed to include the feminine and neuter gender and the neuter gender shall be 

deemed to include the masculine and feminine gender.  When the context so requires 

when used in this Agreement, the singular shall be deemed to include the plural.  The 

paragraph and section headings have been used for convenience only, and shall not be 

used in the interpretation hereof. 

8. Assurance to Act in Good Faith. 

 Developer and the Authority agree to execute all documents and instruments and 

to take all action, including timely depositing funds as required hereby, and shall use their 

respective best efforts to accomplish the implementation and completion of the Project in 

accordance with the provisions hereof. Approvals required of the Authority or the 

Developer shall not be unreasonably withheld. Any reference in this Agreement to an 

action, approval, or consent on the part of the Authority or Developer shall require such 

party to act reasonably in all respects except as otherwise expressly provided.  

 

9. Waivers. 

A waiver by the Authority or Developer of any term, covenant, or condition 

herein contained shall not be a waiver of such term, covenant, or condition on any 

subsequent breach. All waivers must be in writing and signed by the appropriate 

representatives of the Authority or Developer. 
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10. Time of the EssenceU. 

Time is of the essence in this Agreement and each and all of its provisions in 

which performance is a factor. 

11. Default 

 If either party fails to perform or adequately perform an obligation required by 

this Agreement within thirty (30) calendar days of receiving written notice from the non-

defaulting party, the party failing to perform shall be in default hereunder.  In the event of 

default, the non-defaulting party will have all the rights and remedies available to it at 

law or in equity to enforce the provisions of this Agreement, including without limitation 

the right to sue for damages for breach of contract and the right to seek specific 

performance of the terms of this Agreement; provided, however, that the limitations and 

protections for the Authority and the City under Sections II(2) and III(2)-(3) of this 

Agreement apply to this Section 11. Such legal actions must be instituted in the Superior 

Court of the County of San Diego, State of California, in any other appropriate court of 

that county, or in the United States District Court for the Southern District of California. 

The rights and remedies of the non-defaulting party enumerated in this paragraph are 

cumulative and shall not limit the non-defaulting party’s rights under any other provision 

of this Agreement, or otherwise waive or deny any right or remedy at law or in equity, 

existing as of the date of the Agreement or hereinafter enacted or established, that may be 

available to the non-defaulting party against the defaulting party.  All notices of defaults 

shall clearly indicate a notice of default under this Agreement. Either party shall have the 

right to terminate this Agreement in the event the other party is in default of any material 

term or provision of this Agreement, and, following notice, fails to cure such default 

within the time provided in this paragraph.  Notwithstanding the foregoing, neither party 

shall have the right to seek damages or, provided that the defaulting party has acted in 

good faith and used commercially reasonable best efforts to carry out its obligations 

under this Agreement, specific performance from the other party for a failure of any 

condition or the occurrence of a default prior to the closing of construction financing for 

the Project that is not, following notice, cured with the time provided in this paragraph, 

and the sole remedy in such case shall be to terminate this Agreement.  Developer 

expressly waives any right to remove any such action as is otherwise provided in 

California Code of Civil Procedure section 394. 

 

12. Attorneys’ Fees and Costs U. 

If any action or proceeding is brought by any party against any other party under 

this Agreement, whether for interpretation, enforcement or otherwise, the prevailing party 

shall be entitled to recover all costs and expenses, including the reasonable fees of its 

attorney and any expert witnesses in such action or proceeding; provided, however, that 

the limitations and protections for the City and Authority under Sections II(2) and III(3)-

(4) of this Agreement apply to this Section 12.  This provision shall also apply to any 

post-judgment action by either party, including without limitation efforts to enforce a 

judgment. 
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13. Severability. 

If any term, provisions, covenant or condition of this Agreement is held by a court 

of competent jurisdiction to be invalid, void or unenforceable, the remainder of the 

provisions shall continue in full force and effect unless the rights and obligations of the 

parties have been materially altered or abridged by such invalidation, voiding or 

unenforceability.  

14. Entire Understanding of The Parties; Amendments U. 

This Agreement, including any document or instrument incorporated herein by 

reference, contains a complete and final expression of the agreement between the 

Authority and Developer relating to this Agreement, and there are no promises, 

representations, agreements, warranties, or inducements either express or implied other 

than as are set forth in this Agreement.  Any and all previous discussions or agreements 

between the Authority and Developer with respect to this Agreement, whether oral or 

written, are superseded by this Agreement. No amendment, change, or addition to, or 

waiver of termination of, this Agreement or any part hereof shall be valid unless in 

writing and signed by the Authority and Developer. 

15. No Third Party Beneficiaries U. 

The parties to this Agreement acknowledge and agree that the provisions of this 

Agreement are for the sole benefit of the Authority, the City and the Developer, and not 

for the benefit, directly or indirectly, of any other person or entity, except as otherwise 

expressly provided herein. 

16. Further Assurances U.   

Each of the parties hereto shall execute and deliver any and all additional papers, 

documents and other assurances, and shall do any and all necessary acts and things in 

connection with the performance of their obligations hereunder and to carry out the intent 

and agreements of the parties. 

17. Execution in Counterparts. 

This Agreement may be executed in several counterparts and all such executed 

counterparts shall constitute one agreement, binding on all of the parties hereto, 

notwithstanding that all of the parties hereto are not signatories to the original or to the 

same counterpart.  This Agreement shall not be binding unless and until all parties hereto 

have executed this Agreement. 

18. Developer’s Representations; Authority to Sign. 

 Developer represents and warrants (1) that it has access to professional advice and 

support to the extent necessary to enable Developer to fully comply with the terms of this 

Agreement; (2) that it is duly organized, validly existing and in good standing under the 

laws of the State of California; (3) that it has the full power and authority to undertake the 
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Project and to execute this Agreement; (4) that the person(s) executing and delivering this 

Agreement are authorized to execute and deliver such documents on behalf of Developer; 

(5) except as disclosed to the Authority in writing, there are no actions or proceedings 

pending or, to the best of the Developer’s knowledge, threatened against the Developer or 

Developer’s members before any court or administrative agency in any way connected 

with the Project which could adversely affect the Developer’s ability to perform the 

activities contemplated hereunder. The individual executing this Agreement on behalf of 

Developer hereby represents that he has full authority to do so and to bind Developer to 

perform pursuant to the terms and conditions of this Agreement.  

 

19. Binding on Successors. 

This Agreement shall be binding on and shall inure to the benefit of all successors 

and assigns of the parties, whether by agreement or operation of law. 

20. Effectiveness 

 This Agreement shall not be effective until executed by the Executive Director. 

   

 

 

 

 

 

 

 

[Signatures appear on following page.] 
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the 

date first set forth above. 

 

 

“AUTHORITY” 

CITY OF IMPERIAL BEACH HOUSING 

AUTHORITY    

 

 

      _________________________________ 

      Gary Brown, Executive Director 

 

ATTEST: 

 

_________________________________ 

Jacqueline M. Hald, Authority Secretary 

 

 

 

APPROVED AS TO FORM  

 

___________________________ 

Jennifer Lyon,  General Counsel 

 

 

 

APPROVED AS TO FORM 

 

      

Theodore M. Ballmer, Special Counsel 

 

 

[Signatures continue on following page.] 
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“DEVELOPER” 

 

SAN DIEGO HABITAT FOR 

HUMANITY 

 

      By:       

      Name:       

      Its:       

 

 

By:       

      Name:       

      Its:       

 

 



 

 

 

 

EXHIBIT 1 

 

PROJECT DESCRIPTION 

 

For purposes of this Agreement, the “Project” shall mean the following:   

 

Basic Description 

 

The Authority shall acquire from the City and thereafter sell to the Developer for its fair 

reuse value certain real property located at 776 10
th

 Street, in the City of Imperial Beach, 

California, described in the “Legal Description” attached hereto as Attachment No. 1 and 

incorporated herein by this reference, shown on the “Site Map” attached hereto as 

Attachment No. 2 and incorporated herein by this reference and known as APN: 626-282-

12 (the “Property”).   

 

The Authority shall provide financial assistance to the Developer in the form of a 

conditional grant in the amount not to exceed $500,000 in bond proceeds for the 

development of six (6) residential two-story units averaging 1,350 square feet in size 

including garage parking that will then be sold to low and moderate income households.  

The Project will also include adjacent off-site improvements to 10
th

 Street and Donax 

Avenue. 

 

The overall development will be commensurate to the budget as contained in this 

Agreement and based on a pro-forma submitted by the Developer. It is anticipated that 

the Project that is subject to this Agreement will provide workforce housing as well as 

affordable housing opportunities for low- and moderate-income households in the City of 

Imperial Beach with the development of residential units with related amenities and 

parking.  

 

The Developer will propose for Authority approval a mix and distribution of units that 

will further the objectives of the Redevelopment Plan and will maximize the number and 

affordability of residential opportunities for a mix of low- and moderate- income levels. 

 

The affordability of any rental units would be restricted by recorded covenants for 55 

years. The restricted units in a for-sale development would be for a minimum term of 45 

years. The restrictions apply to initial buyers and may include restrictions on subsequent 

buyers, such as resale restrictions and/or Authority equity/appreciated value participation. 

 

Scope of Development 

 

Project Design  

 The Project shall achieve a high quality design that will enhance the appearance, 

livability, and long-term durability of the Project, neighborhood, and the 

community.  



 

 

 

 Design considerations that address concerns such as density, size, bulk, scale, 

massing, and building articulation shall be considered early in the 

design/development process.  

 The design and construction of the Project will incorporate “green” building 

practices that conserve energy and water.  

 

Urban Design  

 Garage access shall be restricted to the rear of the Property off the alley  

 All units are strongly encouraged to be designed to provide “eyes on the street” 

such as front porches and balconies.  

 



 

 

 

ATTACHMENT NO. 1 

 

LEGAL DESCRIPTION 

 

 

 



 

 

 

ATTACHMENT NO. 2 

 

SITE MAP 

 

 



 

 

 

 

EXHIBIT 2 

 

METHOD OF FINANCING 

 

The Authority shall sell to the Developer for its fair reuse value the land for the Project, 

subject to a regulatory agreement or other recordable agreement (the “Covenants” herein) 

securing the Authority’s interest. The Authority shall provide further financial assistance 

in the form of a conditional grant to the Project up to $500,000 (“Authority Grant”). 

 

Unless otherwise waived by the Executive Director in his or sole and absolute discretion, 

the land will be transferred to the Developer (“Closing”) when the Developer has met the 

following conditions precedent subject to the reasonable approval of the Executive 

Director or designee: 

 

 Developer will complete the entitlement and building permit process and will 

provide evidence of sufficient equity and a performance bond for the Project. 

 

 The Executive Director has approved all sources of financing and uses of 

development and acquisition costs set forth in the approved Project Budget such 

that the Project is capable of being completed within the times set forth in the 

Schedule of Performance.   

 

 Execution by the parties of a funding control agreement for the Authority Grant 

under terms and conditions approved by of the Executive Director. 

 

Disbursement of the Authority Grant shall be established under terms and conditions 

subject to the reasonable approval of the Executive Director or designee, including the 

following: 

 

 No disbursements of the Authority funds shall occur prior to the exhaustion of all 

other sources of financing for the Project; provided, however, the Executive 

Director may modify this term at his or her sole and absolute discretion. 

 

Any financial assistance shall be based upon such factors as market conditions, type of 

financing, scope of development, conveyance of right-of-way, cost of development, risks 

incurred, estimated or actual profit, estimated or actual sales prices or rental rates for 

development to be constructed, public purpose, and other matters relevant to establishing 

the fair market value for the uses permitted to be developed as set forth in the attached 

Estimated Development Costs behind this page and incorporated herein by this reference.  

 

The Authority will not provide a subsidy for units above 120% of the area median 

household income, and if such units are included, the Authority’s land cost shall be 

reimbursed proportionally for such units.  

 



 

 

 

Sale of individual housing units by the Developer shall be subject to the following terms 

and conditions: 

 

Conditions of Unit Purchases 

 

 Purchasers must qualify as a first-time homebuyer 

 The purchased unit must be a primary residence 

 Habitat will have a First Right of Refusal (meaning Habitat would buy the house 

back from the homeowner and find another low income family if the original 

purchaser wished to sell the unit) 

 An Equity Sharing Agreement between the Developer and each owner must be 

executed as described below 

 The gross sales proceeds of the residential units shall be based on the affordable 

sales prices calculated in accordance with California Health and Safety Code 

(H&SC) Section 50052.5. The maximum per-unit sales price is based on the 

appropriate household size for a given unit size and specific income thresholds. 

Per H&SC 50052.5, a three-bedroom unit is assumed to house a four-person 

household. 

 

The Equity Sharing Formula would function as follows: 

 The original purchase price of the home is $269,000 

 The Owner’s Note at 100% Loan to Value is $269,000 

 The note is a 30-year, 0% interest loan, with monthly payments of $747 

 After 10 years have passed, the Owner has made 120 monthly payments, for a 

total of $90,000 (rounded) 

 The value of the home in Year 10 is assumed to be $321,000 (Affordable Transfer 

Price) 

 The Owner’s Shared Equity totals $107,000, as shown below:  

Affordable Transfer Price  $321,000 

(Less) Transferring Owner’s Note  ($269,000) 

Increase in Value  $52,000 

× (Number of Months Paid ÷ Total Number of Months in 

Loan) 
(120 ÷ 360) $17,000 

Add:  Principal Payments Made  $90,000 

Owner’s Shared Equity  $107,000 

 

Therefore, the “Owner’s Shared Equity” is $107,000. 



 

 

 

EXHIBIT 3 

 

PROJECT BUDGET 

 

 



 

 

 

 

EXHIBIT 4 

 

SCHEDULE OF PERFORMANCE 

 

 
 

Event Date 

Housing Authority Approval of the Affordable Housing Agreement March 21, 2012 

Building Plan Approval Process September 2012 to February 2013 

Construction  January 2014 to September 2015 
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