
LAST MINUTE AGENDA INFORMATION 
04/21/10 Regular Meeting 

 
(Agenda Related Writings/Documents provided to a majority of the City Council 
after distribution of the Agenda Packet for the April 21, 2010 Regular meeting.) 
 
 
ITEM NO. DESCRIPTION 
 

6.5 

 
MEDICAL MARIJUANA UPDATE. 
Correspondence received from Marcus Boyd, received 4/16/10: 
a. Americans for Safe Access letter, dated 3/30/10 
b. American Civil Liberties Union Foundation, dated 4/2/10 
c. E-mail correspondence from Marcus Boyd, dated 8/16/09 
d. Letter from Marcus Boyd, dated 10/7/09 
e. Letter from Marcus Boyd, dated 12/16/09 
f. Case Law interpreting California Health & Safety Code 11362.775 
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To:       City Council Members for the City of Imperial Beach 
jimjanney@oappkg.com 
loriebraggib@aol.com 
mccoy4ib@aol.com 
jimkingforib@gmail.com 
rose4ib@aol.com 

  
From:  Marcus Boyd 
Date:   August 18, 2009 
Re:      Request for Withdrawal of Request for Continuance 
            Request for Agenda Item 6.6 to be heard prior to 3.1 on 8/19/09 
            Land Use Determination Appeal 
  
I am writing today to respectfully request the withdrawal of my Request for Continuance.  Moreover, I request consideration of 
the 8/19/2009 council meeting agenda order of the land use appeal item, specifically; I request the land use appeal be heard 
prior to the moratorium item for the following reasons: 
  

(1) Establish land use approval prior to moratorium: 
The request for a business license was contingent on land use approval; I respectfully request a fair chance to appeal the 
land use decision prior to any preemptive moratorium on the land use.  
  

(2) Material misrepresentation:   
Written in the 6.6 Staff Report, signed by Mr. Foltz, distributed to the general public and council members is an assertion 
that South Bay Organic Co-Op "may be in violation of state laws", apparently because...."there is no specific confirmation 
that the cooperative is duly organized and registered as a cooperative".  However, confirmation was never requested by the 
city staff, if confirmation had been requested, Articles of Incorporation and any other requested "specific confirmation" would 
have been provided.  The last paragraph of the 6.6 Staff Report represents the cooperative as possibly illegitimate and 
illegal, based on a “confirmation” that was not requested or, by law even required until the cooperative actually began 
operating a business and “facilitating transactions”.  (Corp. code 12311(b)) 
  
Please know that throughout the land use determination process, there remained, open communication via several emails 
and phone calls to and from myself and city staff, Tyler Foltz, in which Mr. Foltz asked for and was provided with all 
requested information; in fact, additional information was provided, thought relevant for our land use determination.  At no 
time did the city staff request information that was not promptly provided.   
  

(3) Misquoted Guidelines with additional use of a play-on-words: 
Whereby the 6.6 Staff Report wordplay's, "means for facilitating or coordinate transactions between the members of the 
cooperative", to not mean "sell or sold".  However, the statement used in the staff report was a misquoted excerpt of a 
pivotal paragraph found in the California Attorney General guideline, the correct quote reads...  
  
"Cooperatives should not purchase marijuana from, or sell to, non-members; instead, they should only provide a "means" 
for facilitating or coordinating transactions between members.”   

  
Additionally, Section D of the same guideline is entirely devoted to the "Taxability of Medical Marijuana Transactions".    
  
Deductive reasoning equates to, "transactions" equals "sales", if the transactions are subject to state sales tax.   
Subsequently, the use of the word “sell or sold” on the Business Tax Certificate Application does not negate or by any 
means detour from the non-profit status or the legality status of the cooperative.   “Sell or sold” is used to simplify the excerpt 
“provide a means for facilitating or coordinating transactions” without the use of wordplay.   
  
Please carefully review the following excerpt from the 6.6 Staff Report and then, please apply deductive reasoning to the 
pivotal word “MEANS” and, the misquotation of “MEANS” to “MERELY”.    
  

[….there is no specific confirmation that the cooperative is duly organized and registered as a cooperative or that it will “merely” 
facilitate or coordinate transactions between the members of the cooperative.] 

  
I am unable to defend the cooperative against the above misquotation of the AG’s Guideline text, however if the above 
excerpt contained the same words as the AG’s Guideline, the excerpt would correctly read;  
  

[….there is no specific confirmation that the cooperative is duly organized and registered as a cooperative or that it will provide a 
“means” for facilitating or coordinating transactions between members.] 

  
With the above correction to the AG’s Guideline text, I am able to defend against the attack on the intent and credibility of 
the cooperative by explaining to the Council Members, that the cooperative did provide a means for facilitating or 
coordinating transactions between members, it was outlined correctly on the Business Tax Certificate Applications that were 
included with your agenda packet.    
  
The misquotation in the 6.6 Staff Report effectively misrepresents the cooperative to appear as though the cooperative may 
be operating “in violation of state law”.  When in actuality, the cooperative is in full compliance and in accordance with state 
laws and the California Attorney General’s guideline.   
  
The California Attorney General’s Guideline should not be misquoted, when it is, the legal parameters change noticeably.  
Unfortunately for me, the 6.6 Staff Report misquotes the California Attorney General’s guideline and misinforms and 
misguides the city council.  As a result, the misquotation of the guideline essentially circumvents the law and the will of the 
voters for the purpose of defending and upholding the land use determination.   
  

 (4) Ex post facto; Proposition 215 is the law and is currently in use in the City of Imperil Beach: 
Like city council members, Prop 215 was "voted in" by the people.  Any act of “voting out” Proposition 215, ex post facto, 
with legal “collectives” currently in the city, without the city council allowing to fully hear an opposing side to the moratorium 
issue before the 3.1 item vote would be unjust, unfair, un-American and completely thwarting the will of the voters as well as 
turning a deaf ear to the sick and dying patients who are unable to make a stand and speak for themselves. 

  
Please consider my request with urgency. 
 
APPEAL OF LAND USE DETERMINATION TO CITY COUNCIL 
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California’s 1996 Compassionate Use Act (CUA) calls on local, state and federal officials to develop a plan for the safe and 
affordable distribution of cannabis.  Although the federal government has shown no interest in cooperating with the State of 
California to develop and effective distribution mechanism, local and state officials, patients, and advocates have taken the 
initiative to do so.  Since 2004, more than three-dozen cities and counties have developed regulatory ordinances for medical 
cannabis collective and cooperative associations, sometimes called “dispensaries.”  As collectives and cooperatives became 
well established in California, elected officials and law enforcement realized that sensible regulations reduces crime and 
complaints, and that neighboring businesses often benefit from collective and cooperative operation. [1]  
  
A substantial majority of Americans support safe and legal access to medical cannabis through public opinion polls, such as, 
Time/CNN in 2002 showed 80% national support; AARP members in 2004 showed 72% and a western states poll showing 82% 
in favor.[1]  
  
Choosing to enact a ban on legally formed collectives and cooperatives has been found to be unlawful by California courts.  
Subsequently, any moratorium should be used to regulate the land use as opposed to attempting to ban the land use.  Allowing 
at least one cooperative to exist in the city for monitoring and reporting purposes would definitely provide reliable "real data" to 
the city council for consideration and would prevent the law and the will of the voters from being circumvented.   
  
Council Members, please imagine for a moment that you are a sick or dying patient who found relief in the effects of medical 
cannabis and your only safe legal access is voted away from you, ex post facto and without defense of your legal right or your 
voiced opinions about the benefits of the legal collective being heard prior to the vote.  Or, imagine being voted in to your city 
council seat, but with a 4/5th's vote from the other Council Members you are prevented from taking or retaining your seat.  
Would that seem like a fair or due process to you?  
  
There are two (2) paragraphs in the 6.6 Staff Report that are to be considered as the reasons to uphold the land use 
determination.  The second paragraph was scrutinized previously in the above Agenda Order Request.  In which the second 
paragraph relies on misquotation and material misrepresentation to unfairly portraying a legitimate, legally formed group of 
patients as a group possibly “in violation of state law”.  
  
Please consider that our appeal was not given forthright representation by the staff report or fair due diligence in order to “find 
that this appeal is moot”.  The city council members were instead given a 6.6 Staff Report absent of valid due diligence reasons 
to uphold the land use determination.  The misquotation, material misrepresentation and ex post facto used in the staff reports 
should be grounds to find the Staff Reports to be moot.   
  
I have been studying how the text of the California Attorney General’s guideline was misquoted in the 6.6 Staff Report, it is 
evident to me, that the city staff may be placing blind trust in, and echoing the same misleading information campaign that is 
guided by the same group of San Diego County medical marijuana prohibitionists that failed, all the way through the California 
Supreme Court, at preventing mandatory participation in the statewide medical marijuana identification card program.    
  
San Diego County medical marijuana prohibitionists in senior positions of authority have been using verbiage similar to the 
wordplay verbiage made evident in the 6.6 Staff Report in order to confuse local city councils into enacting urgency 
moratoriums and subsequent bans effectively circumventing the will of the voters countywide.  It appears that although the 
President of the United States and US Attorney General have officially ordered an end to federal raids on state-legalized 
medical cannabis patients and facilities, there are still local anti-medical marijuana crusaders that have not stopped fighting, in 
part by relying on misquotation to attack the credibility and intent of opponents like me.  
  
As some Council Members are aware, I approached you early-on in this land use determination to introduce myself and to 
outline my intentions with regard to the cooperative, additionally; there is at least one council member that has known me 
personally for many years as a Palm Avenue, Imperial Beach business owner, a veteran PTA Board Member and lead 
volunteer at one of our needy, local schools.  I do not have a criminal record, nor do I have a criminal mind or a criminal heart 
and I am not a criminal by California law, I also do not intend to break any laws in this city or state.   
  
I, in fact, agree with most of the reasons outlined in the 3.1 Staff Report that seek to pass a moratorium.  Many of the same 
reasons are why I became involved in the formation of South Bay Organic Co-Op.  I too would like to eradicate “dispensaries” 
like those mentioned in the 3.1 Staff Report that are causing bad publicity that negatively reflects on the collectives and 
cooperatives that operate within the law and far above the expectations of the critics and the marijuana prohibitionists alike.  
  
There are two legal business forms defined by the AG’s Guideline that are available for patient groups cultivating and 
distributing medical marijuana, they are called collectives and cooperatives.  The overwhelming majority of dispensaries choose 
the collective model because there are no additional laws or guidelines regarding collectives.  However, I chose the cooperative 
model specifically because cooperatives are dramatically controlled and must follow strict rules on organization, articles, 
elections, and distribution of earnings, and must report individual transactions from individual members each year, so that the 
organization would remain transparently legal and have open accountability. 
  
The bylaws for South Bay Organic Co-Op Board of Directors currently, tentatively include one open, voting seat for the City of 
Imperial Beach.  The founding board members and I feel very strongly about non-diversion and strict patient membership 
guidelines and think the city would offer helpful ideas with regard to the initial planning and the ongoing operations of South Bay 
Organic Co-Op.   
  
The overall non-profit plan for the South Bay Organic Cooperative is not at all like the “dispensaries” referred to in the Agenda 
Item 3.1 Staff Report.  I feel you should know that, at a large expense to the cooperative, the cooperative has begun working 
with the co-founder of Americans for Safe Access (ASA), Mr. Don Duncan of Harborside Management Associates.  Mr. Duncan 
was instrumental in the writing of the Oakland City Ordinance, the West Hollywood City Ordinance and the Attorney General’s 
Guidelines.  The cooperative is retaining Harborside specifically because we would like to model the cooperative after non-profit 
organizations like those of Harborside.   Harborside locations currently operate successfully, honestly and respectfully through 
California and offer a very different Staff Report about how their neighbors and cities feel about having a generous and 
compassionate non-profit organization in their community.   
  
The city council should be made aware that there are highly regarded non-profit organizations who are not mentioned in the 3.1 
Staff Report and who are contributing a great deal to their communities by adding jobs during a struggling economy and 
providing financial support through non-profit donations to the financially strapped neighborhoods where they are located.  I 
would very much like to work with the city council on drafting strict ordinance regarding the land use that could, by precedence, 
include significant additional city revenue by way of a city tax similar to Oakland’s $18 per $1,000 of sales/”transactions”.  
  
Although I have referenced the generous non-profit, neighborhood oriented and community supporting reasons to allow the 
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land use in the paragraphs above, there is still one paragraph regarding the “Permitted Use” from the 6.6 Staff Report that I 
have not directly addressed in this appeal.  According to the staff report paragraph, our land use request “is not comparable to 
any of the intended uses considered and provided for in the General Plan for the C-1 General Commercial Zone.”  However, 
there must be something that will accommodate a legal non-profit, patient-member organization or there should be a provision 
made for the requested land use since my request is for a legal non-profit, community based organization. 
  
Additionally, the description of operations I provided on the Business Tax Certificate Application is awkwardly similar to a “for-
profit” operation that has existed in the City of Imperial Beach since February 1998.  Located at 184 Palm Ave, less than two 
blocks from the beach, is a business with no sign and only allows patient-members.  If the Imperial Beach zoning ordinances 
can continuously allow land use for heron users to get a fix at a methadone clinic, the Council Members absolutely should allow 
sick and dying Imperial Beach residents to locally obtain the doctor recommended relief they need and, by law, are entitled to. 
  
Deductive reasoning makes it logical for the city council to approve and provided for the opportunity to hear the legitimate “other 
side” of Agenda Item 3.1 by acting on Agenda Item 6.6 before imposing an urgency measure on item 3.1, considering 
Proposition 215 passed in 1996, SB 420 passed in 2003 and the California Attorney General’s Guidelines were released 
August 2008.   
  
The only “urgency” is that my land use appeal item is on the same day. 
  
Acting on 6.6 prior to 3.1 would be fair to the cooperative that caused the item to be on the agenda and the collectives that are 
already established in Imperial Beach, not to mention the voters who voted for Prop 215 so many years ago. 
  
It has been said, “There are three sides to every story, your side, my side and the truth.”  You’ll need to hear my side too, to 
help you in this land use determination.   
  
Thank you for your time and consideration. 
  
I remain at your service,   
Marcus Boyd 
619-540-7172 
  

  
1. See http://www.safeaccessnow.org/article.php?id=5774#1 
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From the desk of 

Marcus W. Boyd 

Late Rebuttal to the 9/23/09 3.1 Staff Report by the City Attorney 
 
Wednesday, October 07, 2009 

 
To:  City Council Members for the City of Imperial Beach 

jimjanney@oappkg.com 
loriebraggib@aol.com 
mccoy4ib@aol.com 
jimkingforib@gmail.com 
rose4ib@aol.com 

 
From: Marcus Boyd 
Date:  October 07, 2009 
Re:  Late Rebuttal to the 9/23/09 Agenda Item 3.1 Staff Report 
 
 
Thank you for taking the time to read this late rebuttal to the September 23rd 3.1 Staff Report.   
 
BACKGROUND REBUTTAL: 
The first paragraph discusses two appellate court decisions regarding the scope of the law that have 
been decided and another that is still pending.  Then the report goes on to only mention the one 
appellate court decision that upheld the right of a city to require an ordinance. What the report does not 
continue to relay to the council is that the other appellate court decisions was in the favor of the 
Compassionate Use Act (CUA) and specifically ruled that collectives have the right to collectively 
cultivate medical cannabis. 

The appellate court ruling upheld Butte County Superior Court Judge Barbara Roberts' ruling from 
September 2007, in which she states that seriously ill patients cultivating collectively "should not be 
required to risk criminal penalties and the stress and expense of a criminal trial in order to assert their 
rights." Judge Roberts' ruling also rejected Butte County's policy of requiring all members to physically 
participate in the cultivation, thereby allowing collective members to "contribute financially." 

ASA Press Release 
The second paragraph is one that really does require discussion by the council.  The last sentence of 
the paragraph asserts that the Imperial Beach City Attorney is in advance knowledge of other city 
council decisions to extend their initial moratoria.  The city attorney must know what the city staffs are 
going to recommend.  But how does the city attorney know what the votes by public elected officials 
are going to be?  If the votes of the public elected officials turn out exactly as the city attorney asserts, 
does that mean the city attorney is purvey to “serial meeting” information?  If so, that would be in 
direct violation of the Brown Act. 
(http://caag.state.ca.us/publications/2003_Main_BrownAct.pdf) 
 
The third paragraph refers to “the conflict between state and federal law…” however, fails to inform 
the council of California Constitution Article 3, Section 3.5 (c), which reads… 

“An administrative agency, including an administrative agency created by the Constitution or 
an initiative statute, has no power:  “To declare a statute unenforceable, or to refuse to enforce 
a statute on the basis that federal law or federal regulations prohibit the enforcement of such 
statute” unless an appellate court has made a determination that the enforcement of such 
statute is prohibited by federal law or federal regulations.”  

 (Source: http://www.leginfo.ca.gov/.const/.article_3) 
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From the desk of 

Marcus W. Boyd 

The text of the paragraph goes on to directly attack the legal opinion and credibility of the California 
Attorney General as it states; “…the conflict ... has left cities in the unfortunate position of making 
legislative decisions without clearly defined legal authority”.  Considering the Attorney General 
Guidelines have been written by the foremost legal authority in the State of California and were given 
much more consideration than the city attorney’s or the county DA’s office ever could.  Furthermore, 
both the prior and current San Diego City Attorney’s have released legal opinions that 
collective/cooperative storefronts are legal. 
 
DISCUSSION REBUTTAL: 
 
The first and second paragraphs both contain the same “politics” the council requested to have left at 
the door in order to consider the “land use issue”.  The emphasis added to the words 
“recommendation” and “any other illness” as well as the sentence “People have asserted the right to 
use marijuana for everything from life-threatening cancer to minor injuries” are clear indications that 
the city attorney has personal unresolved political issues with the terms and assertion, however, the 
terms are exact excerpts from Prop 215, a California State Voter Initiative and the assertion is legally 
protected by the initiative. 
 
More importantly, the council and the city attorney should be made aware that the California 
Constitution, Article 2, requires changes to a voter initiative to be submitted to the voters of the state 
and approved by them.  Thus, no Board of Supervisors, nor Sheriff, nor District Attorney, nor 
Imperial Beach City Attorney, nor Legislature, nor Attorney General, nor Governor has the legal right 
to change the state’s medical marijuana law.  Only the voters can change or modify this law.  
(Source: http://www.leginfo.ca.gov/cgi-bin/waisgate) 
 
The third paragraph attempts to have the council consider the failed legal position of the county as a 
valid legal position, even though the legal position has fail all the way to the California Supreme 
Court.  Presumably because the city attorney personally feels the legal position is valid and at this 
point is politically questioning the findings and legal position of the California Supreme Court. 
 
The fourth paragraph contains excerpts of the Health & Safety Code sections 11362.765 and 
11362.775.  Then, the first word of paragraph five is “Nonetheless”.   

Definition of nonetheless; despite anything to the contrary (usually following a concession) 
(Definition: Princeton University) 

So apparently, the city attorney believes the law is “to the contrary” or a “concession”, but to what?  Is 
it the city attorney’s own personal opinions or the personal opinions of the San Diego County level 
associate(s) of the city attorney? 
 
Paragraph five is Attorney General Guideline information that the city attorney would like the council 
to pay attention to.  However, the guidelines are the same guidelines that the city attorney was 
attacking the legal opinion of in the third paragraph in the BACKGROUND section of the staff report.   
The city attorney is using the AG’s Guidelines as a guideline only when it furthers his argument to not 
allow the land use. 
 
The sixth and last paragraph of the DISSCUSSION section let’s the council know that the land use is 
legal “but under very narrow restrictions” and can be zoned by the council.  Since banning was not the 
majority of the council’s direction, the final sentence seems to support the direction given to staff on 
8/19/09, which was to move forward with an ordinance and not a ban.  Additionally, the city attorney d-2
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From the desk of 

Marcus W. Boyd 

obviously and purposefully fails to provide any further information regarding the “very narrow 
restrictions”, information that would allow the council to use in order to further the ordinance that was 
the direction to the city staff on 8/19/09.  
 
FEDERAL LAW REBUTTAL 
The first paragraph does not take into account the Presidential Memoranda regarding preemption 
released 5/20/09 in which the federal government does in fact, make exception for state legalized 
medical marijuana when no other crime is alleged to be committed. 
(Source: http://www.whitehouse.gov/the_press_office/Presidential-Memorandum-Regarding-
Preemption) 
 
The second paragraph is in direct conflict and violation with the highest law of our land, the California 
Constitution, specifically Article 3, Section 3.5 (c). 
 
The third paragraph is not entirely true.  When the city attorney asserts “it is something the state will 
not prosecute” he fails to mention that in fact, medical marijuana is “legal” as there is an “assertive 
defense” allowed under the law.  The city attorney is very carful to put the word ‘strictly’ in front of 
the word “legal” to allow for a plausible denial of relaying misrepresented law to the council. 
 
The final sentence provides evidence of the city attorney attacking the credibility and legal resources of 
the California Attorney General by stating; “… it is difficult at this point to say whether the Attorney 
General got this right or not.”  
 
The fourth paragraph is further proof of the city attorney attacking the credibility and intent of the 
Attorney General guidelines by phrasing the initial sentence; “Even if the Attorney General’s 
guidelines are right…”. 
 
PENDING LEGAL DEVELOPMENTS REBUTTAL 
 
In the first paragraph, our city attorney actually calls on the federal government to “use the power it 
has to aggressively fight medical marijuana cooperatives or collectives”…. and goes on to praise the 
Bush administration for its successful efforts at circumventing the will of the California voters. 
 
The second paragraph goes into the banning option further by suggesting the council should wait until 
the Anaheim case is settled so the council can ban the land use that the council directed the city staff to 
create an ordinance for…very confusing…?  The city attorney is clearly not working with the 
directions that were given by the council on 8/19/09 and is in desperate need of reiteration of direction 
by the council… 
 
The definition of “seriously ill” is irrelevant considering Prop 215, a California Initiative, contains the 
text "any other illness for which marijuana provides relief” and cannot be change by an ordinance, 
only by a voter initiative. 
 
The third paragraph refers to pending initiatives that have no barring on the immediate need on medial 
cannabis patients and is an obvious attempt at delaying the ordinance process indefinitely, waiting for 
any court decision that will allow a ban or otherwise derail efforts to provide a city ordinance for the 
“land use issue”. 
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From the desk of 

Marcus W. Boyd 

WHAT CAN A CITY DO ABOUT MEDICAL MARIJUANA REBUTTAL 
 
The title of the section alone is proof the staff report is prejudicial and did not comply with the city 
council decision to move forward with an ordinance.  The entire section is taken directly from cynical 
special interest group propaganda. 
Where is the section; HOW CAN A CITY ADD AN ORDINANCE AFTER IT’S BEEN 
REQUESTED BY THE COUNCIL? 
 
HOW DO MORATORIA WORK REBUTTAL 
 
This section is clearly single sided and does not touch on an ordinance.  What happened to the 
direction given by the city council?  Where is the section; HOW DO ORDANANCES GET ADDED 
WHEN REQUESTED BY THE COUNCIL? 
 
INITIAL REPORT ON PROGRESS REBUTTAL: 
 
Finally on page five we get to the “ordinance and the issue of land use”… NOT! 
 
The first and second paragraphs assert that many cities regulatory policies were investigated and that 
MOST do not attempt to strictly enforce the “primary caregiver” definition in the Compassionate Use 
Act.   
 
Then council, please ask the city attorney, “what of the “OTHER” cities that do have regulatory 
policies that strictly enforce the “primary caregiver” definition in the Compassionate Use Act?”  Why 
was the council not given the option to review any of the “OTHER” city regulations? 
 
The use of the pivotal word “most” by the city attorney in the staff report is clear indication that the 
information that was requested by the council on 8/19/09 is being withheld by the city attorney’s very 
prejudicial and non complying staff report. 
 
CONCLUSION REBUTTAL: 
 
If it is the Imperial Beach City Council’s desire to provide a city ordinance as indicated by the majority 
in regular session of the city council meeting on 8/19/09, the council must rely on the council it’s self 
to attend and monitor the task force, else, the council will be presented with the same prejudicial text 
that has been politically presented to you twice regarding this “land use issue” and going forward 
shows no signs of being presented with any due diligence to move forward with the ordinance that was 
overwhelmingly requested by the council on 8/19/09. 
 
Thank you for taking the time to read and consider this rebuttal. 
 
At your service, 
Marcus Boyd 
619-549-7172 
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From the desk of 

Marcus W. Boyd 

1233 Palm Avenue, Imperial Beach, CA  91932  (619) 540-7172  rasmwboyd@yahoo.com 
 

 
Wednesday, December 16, 2009 
 
To:       City Council Members for the City of Imperial Beach 

jimjanney@oappkg.com; loriebraggib@aol.com; mccoy4ib@aol.com; jimkingforib@gmail.com; 
rose4ib@aol.com 

  
From:   Marcus Boyd 
Re:       Agenda Item 6.3 
 First Status Report on Interim Ordinance No. 2009-1091... 
 
The 6.3 Staff Report is again attempting to shine a more confusing light on the subject of collective/cooperative 
law than actually exists.  I believe the terminology used in the 6.3 Staff Report to describe the laws is a continued 
attempt to stall the ordinance process. 
 
The laws referenced in the Staff Report were only those that would attempt to persuade the city council limit 
access to medical marijuana, however, there are far more appellate court decisions in favor of 
collectives/cooperatives than against.  Please take the time to review the attached list of additional related case 
laws which should have also been referenced in the 6.3 Staff Report for your consideration. 
 
Although San Diego Superior Court verdicts are not published law and carry no legal precedence, the People V. 
Jackson verdict on December 1, 2009 was nonetheless a historic case.  This particular case should be taken into 
consideration by the city attorney, staff and council members because of what the jury said regarding their verdict.   
 
To give you a brief history of the case; Mr. Jovan Jackson was arrested in 2008 and the first case to be heard by 
a jury in California for operating a medical marijuana storefront in San Diego.  Mr. Jackson was arrested along 
with various other targeted San Diego City and County collectives/cooperative operations, in a cased dubbed 
Operation Green Rx by the county predicator’s office. 
 
The Jackson case was of great interest to the prosecutor’s office.  I was in the court room as an observer for the 
verdict as were approximately 35 members of the prosecutor’s office.  Despite prosecutor Lindberg presenting his 
best possible case to convict Mr. Jackson of the operation of a collective/cooperative, the jury took less than four 
(4) hours to find Mr. Jackson not guilty on all medical marijuana related charges.   
(More on the Jackson case here: http://wp.me/pHeYc-fH and here; http://wp.me/pHeYc-gG) 
 
The comments from the jury following the verdict were not aired on any mainstream media because of the 
scathing report from the jury with regard to the prosecution of any individual associated with a medical marijuana 
collective/cooperative. 
(See unedited jury comments here: http://wp.me/pHeYc-gO)  The Jury is the 4th video down.) 
 
In short, when the staff report and other public officials refer to “the law” as being vague, what I believe they really 
mean is, they “object to the law” and want to “change the law”. Please see the Staff Report 6.3 Collectives 
section; you’ll note the city staff uses the word “grow” in place of the word cultivate when describing the law 
regarding collective/cooperative operations.  In essence, insinuating that cultivation has nothing to do with the 
exchange of money, however, in the case of the People V. Jackson the jury was clear about the law that was 
presented to them.  Cultivation in fact, includes the exchange of money in lue of “actively growing” as asserted by 
the Staff Report. 
  
I respectfully request that you direct the city staff to proceed with a city ordinance with a less prejudicial approach. 
I've attached an ordinance to this request that does not attempt to change the law, rather the attached ordinance 
explicitly adheres to the law.  
 
Please instruct the city staff to explain the specific "legal" issues or problems with the attached proposed 
ordinance in order to move the process forward. 
Thank you for consideration. 
 
Marcus Boyd 
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Case law interpreting California Health & Safety Code § 11362.775, which provides specific 

legal protections for the association of qualified persons within the State in order to collectively 

or cooperatively cultivate marijuana for medical purposes: 

 

(1)     People v. Hochanadel, 98 Cal.Rptr.3d 347 (filed 8/18/2009) – Court concluded that “the 

MMPA’s authorization of cooperatives and collectives did not amend the CUA, but rather was a 

distinct statutory scheme intended to facilitate the transfer of medical marijuana to qualified 

medical marijuana patients under the CUA….” The court also concluded “that storefront 

dispensaries that qualify as ‘cooperatives’ or ‘collectives’ under the CUA and MMPA, and 

otherwise comply with those laws, may operate legally, and defendants may have a defense at 

trial to the charges in this case based upon the CUA and MMPA.”  

 

(2)     County of Butte v. Superior Court of Butte County, 96 Cal.Rptr.3d 421 (filed 7/1/2009) – 

County of Butte was sued by a member of a medical marijuana collective after being ordered by 

a sheriff to destroy some of the marijuana plants in accordance with the County’s underlying 

policy to allow qualified patients to grow marijuana collectively only if each member actively 

participates in the actual cultivation of the marijuana by planting, watering, pruning, or 

harvesting the marijuana. Trial court sustained the civil lawsuit for money damages against the 

County and concluded that contrary to the policy of the County, “the [State] legislature intended 

collective cultivation of medical marijuana would not require physical participation in the 

gardening process by all members of the collective, but rather would permit that some patients 

would be able to contribute financially, while others performed the labor and contributed the 

skills and ‘know-how.’” Court of Appeal upheld the trial court ruling.  

 

(3)     People v. Newcomb et al., 2009 WL 1589574 (filed 6/9/2009) (Not Officially Published) – 

Defendants appealed their convictions based upon the collective/cooperative defense under 

California Health & Safety Code § 11362.775. Appellate court upheld the convictions, but 

elaborated that “other than merely purchasing marijuana, not every member must contribute to 

some aspect of the collective or cooperative; … Because some patients may be too ill to 

contribute to the collective or cooperative, requiring them to do so, in order to be part of the 

collective or cooperative, would be impractical.” 

 

(4)     People v. Urziceanu, 132 Cal.App.4th 747 (filed 9/12/2005) – Appellate court reversed 

and remanded a trial court’s determination that a defendant was precluded from raising a 

“collective, cooperative defense” under Health & Safety Code § 11362.775. The appellate court 

found that the defendant had presented the trial court with sufficient evidence that: the defendant 

was a qualified patient; the co-defendants were qualified patients; the procedures of the 

collective, in question, verified the prescriptions and identities of the various members, making 

them qualified patients, as well; members paid membership fees and reimbursed the defendant 

for cost incurred in the cultivation through donations; and members volunteered and participated 

at the collective, by helping with cultivation, delivery, processing of new applications, etc. The 

court elaborated that Health & Safety Code § 11362.775’s “specific itemization of the marijuana 

sales law indicates it contemplates the formation and operation of medicinal marijuana 

cooperatives that would receive reimbursement for marijuana and the services provided in 

conjunction with the provision of that marijuana.” 
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