
 
A G E N D A  

 
IMPERIAL BEACH CITY COUNCIL 

REDEVELOPMENT AGENCY 
PUBLIC FINANCING AUTHORITY 

 
OCTOBER 3, 2007 

 
Council Chambers 

825 Imperial Beach Boulevard 
Imperial Beach, CA  91932 

 
REGULAR MEETING – 6:00 P.M. 

 
THE CITY COUNCIL ALSO SITS AS THE CITY OF IMPERIAL BEACH REDEVELOPMENT AGENCY,  
PLANNING COMMISSION, AND PUBLIC FINANCING AUTHORITY 
 

The City of Imperial Beach is endeavoring to be in total compliance with the Americans with Disabilities 
Act (ADA).  If you require assistance or auxiliary aids in order to participate at City Council meetings, 

please contact the City Clerk’s Office at (619) 423-8301, as far in advance of the meeting as possible. 
 

REGULAR MEETING CALL TO ORDER BY MAYOR 
ROLL CALL BY CITY CLERK 
PLEDGE OF ALLEGIANCE 
AGENDA CHANGES 
MAYOR/COUNCIL ANNOUNCEMENTS/REIMBURSEMENTS 
COMMUNICATIONS FROM CITY STAFF  
PUBLIC COMMENT - Each person wishing to address the City Council regarding items not on 
the posted agenda may do so at this time.  In accordance with State law, Council may not take 
action on an item not scheduled on the agenda.  If appropriate, the item will be referred to the 
City Manager or placed on a future agenda. 

PRESENTATIONS (1.1) 
1.1* OVERVIEW OF SANDAG SMART GROWTH TOOLBOX, PRESENTED BY 

CAROLINA GREGOR.  (0140-40) 
* No staff report. 

CONSENT CALENDAR (2.1 - 2.5) All matters listed under Consent Calendar are considered to 
be routine by the City Council and will be enacted by one motion.  There will be no separate 
discussion of these items, unless a Councilmember or member of the public requests that 
particular item(s) be removed from the Consent Calendar and considered separately.  Those 
items removed from the Consent Calendar will be discussed at the end of the Agenda.   
2.1 MINUTES. 

City Manager’s Recommendation: Approve the minutes of the Regular City Council 
Meeting of August 15, 2007 and the Regular City Council Workshop of August 22, 2007. 
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2.2 RATIFICATION OF WARRANT REGISTER.  (0300-25) 
City Manager’s Recommendation:  Ratify the following registers: Accounts Payable 
Numbers 64699 through 64867 with the subtotal amount of $267,240.55; and Payroll 
Register Numbers 38868 through 38922 for the pay period ending 09/13/07 with the 
subtotal amount of $137,441.24; for a total amount of $404,681.79. 

(Continued Next Page) 
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CONSENT CALENDAR (Calendar) 
2.3 RESOLUTION NO. 2007-6545 – 24-MONTH EXTENSION TO THE “STATE ROUTE 75 

LANDSCAPE MAINTENANCE PROGRAM” AGREEMENT.  (0720-10) 
City Manager’s Recommendation: Adopt resolution. 

2.4 RESOLUTION NO. 2007-6546 – APPROVAL OF BDS ENGINEERING PROPOSAL 
FOR ENGINEERING SUPPORT WORK – SOUTH SEACOAST DRIVE OVERLAY - 
CIP S08-101.  (0720-10) 
City Manager’s Recommendation: Adopt resolution. 

2.5 RESOLUTION NO. R-07-132 – AUTHORIZATION TO SIGN A PROFESSIONAL 
SERVICES AGREEMENT WITH RBF CONSULTING FOR ENVIRONMENTAL INITIAL 
STUDY SERVICES FOR THE BUILDING EXPANSION REGARDING THE PUBLIC 
WORKS FACILITY MASTER PLAN – CIP F05-101.  (0910-30) 
City Manager’s Recommendation:  Adopt resolution. 

ORDINANCES - INTRODUCTION/FIRST READING (3)  
None. 

ORDINANCES – SECOND READING & ADOPTION (4.1) 
4.1 ADOPT ORDINANCE NO. 2007-1057 ADDING CHAPTER 13.10 OF THE IMPERIAL 

BEACH MUNICIPAL CODE, RELATED TO STATE AND CITY VIDEO FRANCHISES.  
(0800-10) 
City Manager’s Recommendation:   
1. Receive report; 
2. Mayor call for the reading of Ordinance No. 2007-1057, an Ordinance of the City 

Council of the City of Imperial Beach, California adding Chapter 13.10 of the Imperial 
Beach Municipal Code, related to State and City video franchises; 

3. City Clerk read the title of Ordinance No. 2007-1057; and 
4. Motion to dispense second reading by title only and adopt Ordinance No. 2007-1057. 

WRITTEN COMMUNICATIONS (5) 
None. 

PUBLIC HEARINGS (6)  
None. 

REPORTS (7.1 - 7.4) 
7.1 PROJECT PROPOSALS FOR THE FISCAL YEAR 2008/09 COMMUNITY 

DEVELOPMENT BLOCK GRANT (CDBG) PROGRAM.  (0650-33) 
City Manager’s Recommendation:  Receive staff report and comments. 

7.2 REDEVELOPMENT AGENCY PROGRESS REPORT.  (0640-05) 
City Manager’s Recommendation:  Review staff report and provide staff with further 
direction as needed. 

7.3 RESOLUTION NO. R-07-131 – AMENDMENT OF REHABILITATION LOAN 
AGREEMENT WITH SOUTH BAY COMMUNITY SERVICES FOR SUBSTANTIAL 
REHABILITATION OF 1360 HEMLOCK AVENUE.  (0660-65) 
City Manager’s Recommendation:  Adopt resolution. 

7.4 DRAFT DEVELOPMENT AGREEMENT FOR SEACOAST INN.  (0660-43) 
City Manager’s Recommendation:  .Review and comment upon the Draft Development 
Agreement. 
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ITEMS PULLED FROM THE CONSENT CALENDAR (IF ANY) 
REPORTS OF MAYOR AND COUNCILMEMBERS 
ADJOURNMENT 

The Imperial Beach City Council welcomes you and encourages your continued interest and 
involvement in the City’s decision-making process. 

For your convenience, the agenda is also available to you on our website at 
www.cityofib.com. 

A COPY OF THE COUNCIL MEETING PACKET MAY BE VIEWED BY THE PUBLIC  
IN THE OFFICE OF THE CITY CLERK AT CITY HALL. 

Copies of this notice were provided on September 27, 2007 to the City Council, San Diego Union-
Tribune, I.B. Eagle & Times, and I.B. Sun. 
AFFIDAVIT OF POSTING) 
STATE OF CALIFORNIA) 
CITY OF IMPERIAL BEACH) 
I, Jacqueline M. Hald, CMC, City Clerk of the City of Imperial Beach, hereby certify that the Agenda for 
the Regular Meeting as called by the City Council, Redevelopment Agency, and Public Financing 
Authority of Imperial Beach was provided and posted on September 27, 2007.  Said meeting to be held at  
6:00 p.m., October 3, 2007, in the Council Chambers, 825 Imperial Beach Boulevard, Imperial Beach, 
California.  Said notice was posted at the entrance to the City Council Chambers on September 27, 2007 
at 1:00 p.m. 

      
Jacqueline M. Hald, CMC 
City Clerk 

http://www.cityofib.com/








































































































































































 

 
Seacoast Inn D. A. 9/24/07 

1

  
 
 
 
RECORDING REQUESTED BY 
CITY OF IMPERIAL BEACH 
 
(Exempt from Recording Fees 
Pursuant to Government Code 
Section 27383 - Benefits City) 
 
 
AND WHEN RECORDED MAIL TO: 
 
CITY CLERK 
CITY OF IMPERIAL BEACH 
825 IMPERIAL BEACH BOULEVARD 
IMPERIAL BEACH, CALIFORNIA 91932 
 
  

SPACE ABOVE THIS LINE FOR RECORDERS USE 
 

DEVELOPMENT AGREEMENT BY AND BETWEEN THE  
CITY OF IMPERIAL BEACH AND 

PACIFICA HOST, INC. 
RELATIVE TO THE DEVELOPMENT KNOWN AS 
THE SEACOAST INN DEVELOPMENT PROJECT 

 
 
 THIS DEVELOPMENT AGREEMENT (the "Agreement") is entered into this 
______ day of ___________, 2007 (the "Effective Date"), by and between Imperial 
Coast Limited Partnership (owner) , a California limited partnership General Partner is 
Pacifica Hospitality Group, Inc., a Nevada corporation ("Developer"), and the CITY OF 
IMPERIAL BEACH, a municipal corporation, ("City"), pursuant to the authority of 
Sections 65864 through 65869.5 of the Government Code of the State of California. 
 

R E C I T A L S: 
 

 A. To strengthen the public planning process, encourage private participation 
in comprehensive planning and reduce the economic risk of development, the 
Legislature of the State of California adopted Section 65864 et seq. of the California 
Government Code (the "Development Agreement Statute"). 
 
 B. The Development Agreement Statute authorizes the City to enter into a 
property development agreement with any person having a legal or equitable interest in 
real property for the development of such real property in order to establish certain 
development rights in the real property. 
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 C. This Agreement is voluntarily entered into in consideration of the benefits 
to and the rights and obligations of the parties on the basis of the facts cited herein, 
understanding and intentions of the parties and in reliance upon the various 
representations and warranties contained herein. 
 
 D. Developer is a corporation organized under the laws of the State of 
California and is in good standing thereunder. 
 
 E. Developer owns in fee that certain parcel of land (the "Project Site") as 
more specifically described in Exhibit "A", attached hereto. 
 
 F. Developer intends to develop the Project Site as a seventy-eight (78) 
Guest Suite, Beach Resort Hotel is to be developed on an existing 1.39-acre site. 
 
 G. The Project Site is located in the City and consists of a total of 
approximately 1.39 acres of land. 
 
 H. The Project Site is located at 800 Seacoast Inn Owners’ Association 
Drive, Imperial Beach, California (APN No. 625-262-01-00). 
 
 I. The General Plan designates the area in which the Subject Property is 
located as Seacoast Commercial (C-2).  The Specific Plan provides for the Subject 
Property to be developed for hotel and ancillary uses under the guidelines established 
in the applicable Specific Plan, adopted concurrently with this Agreement and attached 
hereto as Exhibit “D”.  
 
 J. Developer seeks to comply with conditions of approval and develop the 
Subject Property in accordance with the anticipated land use policies and regulations 
set forth in the City's General Plan and with the terms and conditions of this Agreement. 
 
 K. Developer shall not receive any density increases for the Project, and the 
City has approved this Project in a manner consistent with existing rules and regulations 
governing maximum density and hotel unit totals established by the Specific Plan for the 
Project for the term of this Agreement, thus ensuring that appropriate facilities and 
services are planned and implemented. 
 

L. Pursuant to California Government Section 65865 of the Development 
Agreement Statute, a City may establish procedures and requirements for the 
consideration of development agreements.  The City, under Imperial Beach Municipal 
Code Chapter 19.89 (“Development Agreement Ordinance") has adopted such 
procedures and requirements and the parties hereto desire to enter into such a 
development agreement pursuant thereto.  The Development Agreement Procedures 
applicable to this Agreement are attached hereto as Exhibit “B”. 
 
 M. The Application for this Agreement was considered by the City at duly 
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noticed public hearings in accordance with the Development Agreement Statute and the 
Development Agreement Enacting Ordinance. 
 
 N. For the reasons recited herein, the City has determined that the Project is 
a development for which this Agreement is appropriate under the Development 
Agreement Statute and City Enacting Ordinance (IBMC Chapter 19.89). 
 
 O. This Agreement will eliminate uncertainty in planning for and securing 
orderly development of the Project Site, assure progressive installation of necessary 
improvements, provide public services appropriate to each stage of development of the 
Project Site, ensure attainment of the maximum effective utilization of resources within 
the City at the least economic cost to its citizens, and otherwise achieve the purposes 
for which the Development Agreement Statue was enacted. 
 
 P. In exchange for the benefits to the City, contained herein, the City has 
taken or will take all reasonable actions required so that Developer may begin and 
consummate development of the Project, including the approval, adoption or issuance 
of necessary development permits, and the future ministerial approval of building plans 
and ministerial issuance of final maps, appropriate building permits, lot line adjustments, 
and other necessary or desired approvals and entitlements which are consistent with 
the development requirements of the Project (collectively, the "Ministerial Approvals"). 
 
 Q. In exchange for the benefits to City, Developer desires to receive the 
assurance that it may proceed with the Project in accordance with the existing land use 
ordinances, including the Seacoast Specific Plan (Exhibit “D”), subject to the terms and 
conditions contained in this Agreement and to secure the benefits afforded Developer 
by Government Code Section 65865.3. 
 
 R. It is the intent of the parties that all acts referred to in this Agreement shall 
be accomplished in such a way as to fully comply with CEQA, the Development 
Agreement Statute, the Development Agreement Ordinance and conditions of the 
various Development Permits required for this Project. 
 
 S. The terms of this Agreement support the vital and best interests of the City 
by insuring the development of the Project, which will provide additional sales tax and 
transient occupancy tax revenue for the City. 
 
 T. The City has an expressed interest in ensuring the provisions of regional 
and community level infrastructure, and in pursuing the use of development agreements 
as a method whereby a level of assurance can be achieved concerning the service 
demands within the Seacoast Commercial Zone and surrounding areas impacted by the 
Development so that long-range plans for needed infrastructure can be developed and 
implemented. 
 
 U. This Agreement is made and entered into in consideration of the mutual 
covenants and in reliance upon the various representations and warranties contained 
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herein.  The parties acknowledge that, in reliance on the agreements, representations 
and warranties contained herein, Developer will take certain actions, including making 
substantial investments and expenditures of monies, relative to the Project Site and the 
development thereof. 
 

V. City and Developer desire to enter into a binding agreement for purposes 
of (i) identifying the terms, conditions, and regulations for the construction of the Project, 
certain components of which constitute a Planned Development (as defined in Civil 
Code Section 1351(k); (ii) setting forth a payment schedule for the Developer’s payment 
to the City of certain amounts designed to compensate the City in the event that certain 
components of the Project fail to generate specified levels of transient occupancy tax or 
“TOT”) during the construction phase of the Project; (iii) setting forth a payment 
schedule for the Developer’s payment to the City of TOT and payments made in lieu of 
TOT that the City would receive based on expected hotel occupancy as defined 
hereunder; (iv) payments made to mitigate impacts of the Project on the community (v) 
setting forth the extent to which Developer may construct, develop, use and operate the 
Project and (vi) setting forth Developer and City obligations. 
 
 NOW, THEREFORE, pursuant to the authority contained in the 
Development Agreement Legislation, and in consideration of the mutual 
covenants and promises of the parties herein contained, the parties agree as 
follows: 
 

A G R E E M E N T: 
 
 SECTION 1.  GENERAL ACKNOWLEDGMENTS. 
 
 The parties acknowledge that: (a) the City, which has an adopted General Plan, 
has entered into this Agreement pursuant to the Development Agreement Legislation 
and its police power in order to address public health and safety and general welfare 
concerns including those relating to the amount, density, intensity and timing of 
development within the Subject Property and the need for public facilities and 
infrastructure in connection with the Subject Property and other property in the area; (b) 
there is a certain authority under the police power to address public health and safety 
concerns that cannot be legally relinquished or restricted by this Agreement and that 
such authority intended to be reserved and  hereby is reserved to City hereunder, 
provided that to the extent possible it shall be construed as to provide Developer with 
the assurances intended by this Agreement; and (c) nothing herein shall be construed 
to limit or restrict the exercise by the City of its power of eminent domain. 
 
 SECTION 2.  GENERAL PROVISIONS. 
 
 2.01 Property Description.  The legal description of the Subject Property is 
specifically set forth on Exhibit “A” attached hereto and made a part hereof. 
 
 2.02 Location of Subject Property.  The Subject Property is located in the 
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City and consists of a total of approximately 1.39 acres. 
 
 2.03 Effective Date.  This Agreement has been entered into by the parties as 
of the date and year first above-written, and shall be effective as of such date (“Effective 
Date”); provided, however, that if a referendum election is duly and lawfully held on the 
Enacting Ordinance and said Ordinance is disapproved, this Agreement shall be null 
and void as of the date of the final declaration by the City Council of the disapproval by 
the referendum election of the Enacting Ordinance. 
 
 2.04 Term.  The term of this Agreement shall commence upon the Effective 
Date and shall extend thirty-five (35) years thereafter, unless said term is otherwise 
terminated, modified or extended by circumstances set forth in this Agreement or by 
mutual consent of the parties.  The City and Developer agree that the term of this 
Agreement is necessary in order to permit the orderly and planned development of the 
Project. 
 
 2.05 Expiration of Term.  Following the expiration of said term, this Agreement 
shall be deemed terminated and has no further force and effect without the need of 
further documentation from the parties hereto. 
 
 2.06 Time is of the essence.  Time is of the essence of this Agreement and of 
each and every term and condition hereof. 
 
 2.07 Enforceability of Agreement.  City and Developer agree that unless this 
Agreement is amended or terminated pursuant to the provisions of this Agreement, this 
Agreement shall be enforceable by any party hereto notwithstanding any change 
hereafter in any of the “Existing Rules” (defined in Section 4.04 infra) which changes, 
alters or amends the Existing Rules applicable to the development of the Project Site at 
the time of the approval of this Agreement as provided by Government Code Sections 
65866 and 65867.5.  This Agreement shall not prevent City from denying or 
conditionally approving any subsequent development project application by a third party 
not a successor-in-interest hereto on the basis of such existing or new rules, regulations 
and policies. 
 
 2.08 Further Assurances.  Each party shall execute and deliver to the other all 
such other further instruments and documents as may be reasonably necessary to carry 
out this Agreement in order to provide and secure to the other party the full and 
complete enjoyment of its rights and privileges hereunder. 
 
 2.09 Singular and Plural; Gender.  As used herein, and except where the 
context requires otherwise, the singular of any word includes the plural and vice versa, 
and pronouns inferring the masculine gender shall include the feminine gender and vice 
versa. 
 
 2.10 Covenants Run With The Land.  All of the terms, provisions, covenants 
and obligations contained in this Agreement shall be binding upon the parties and their 
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respective heirs, successors, and assigns, and all other persons or entities acquiring all 
or any portion of the Subject Property, or any interest therein, whether by operation of 
law or in any manner whatsoever, and the rights thereof shall inure to the benefit of 
such parties and their respective heirs, successors and assigns. 
 
 2.11 Enforcement of Covenants.  All of the provisions of this Agreement shall 
be enforceable as equitable servitudes and constitute covenants running with the land 
pursuant to applicable law, including but not limited to, Section 1468 of the Civil Code of 
the State of California. 
 

2.12 Constructive Notice.  Every person who now or hereafter owns or 
acquires any right, title or interest in or to any portion of the Project or the Subject 
Property is and shall be conclusively deemed to have consented and agreed to every 
provision contained herein, whether or not any reference to this Agreement is contained 
in the instrument by which such person acquired an interest in the Project or the Subject 
Property. 
 
 SECTION 3.  DEFINITIONS. 
 
 Reference in this Agreement to any of the following terms shall have the meaning 
set forth below for each such term. 
 
 3.01 Approvals.  Any and all permits or approvals of any kind or character 
required under the terms of this Agreement to develop the Subject Property in the 
manner as described herein. 
 
 3.02 Building Ordinances.  Those building standards, of general application 
and not imposed solely with respect to the Subject Property, in effect from time to time 
that govern building and construction standards, including, without limitation, the City's 
building, plumbing, electrical, mechanical, grading, underground parking, sign, and fire 
codes. 
 
 3.03 CEQA.  CEQA means the California Environmental Quality Act, California 
Public Resources Code section 21000, et seq., and the State CEQA Guidelines, 
(California Code of Regulations, title 14, section 15000, et seq.), as each is amended 
from time to time. 
 
 3.04 City.  City of Imperial Beach, County of San Diego, State of California. 
 
 3.05 Development.  The subdivision or improvement of the Subject Property 
for purposes of constructing the structures, improvements and facilities comprising the 
Project including, without limitation: grading, the construction and installation of 
infrastructure and public facilities related to the Project whether located within or outside 
the Subject Property; the construction of structures and building; and the installation of 
landscaping; but not including the maintenance, repair, reconstruction or redevelopment 
of any structures, improvements or facilities after the construction and completion 
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thereof.  As part of the development review process, the structures to be constructed at 
the Subject Property shall be measured to determine height by using the average grade 
of the parcel as set out in the Specific Plan applicable to the Subject Property.  The 
measurement method established in IBMC Section 19.04.400 shall not be applicable to 
the Subject Property.   
 
 3.06 Development Agreement Legislation.  Sections 65864 through 65869.5 
of the California Government Code, as it exists on the Effective Date. 
 
 3.07 Development Approval(s).  Site-specific permits and other entitlements 
to use of every kind and nature approved or granted by the City in connection with the 
Development including, but not limited to: subdivision approvals (including tentative 
maps, vesting tentative maps, final maps, parcel maps and map waivers), development 
permits, conditional use permits, specific plans, coastal permits, variances, grading 
permits, building permits and occupancy permits. 
 
 3.08 Development Fees.  All City adopted fees and monetary exactions that 
are designed to pay for new or expanded public facilities needed to serve, or to mitigate 
the adverse effects of a given development project and that are imposed by the City as 
a condition of approval of discretionary or ministerial permits for, or in connection with 
the implementation of, that development project.  The term “Development Fees” does 
not include processing fees and charges as described in this Agreement.  The term 
“Development Fees” also does not include requirements that development be served by 
a public utility even if that public utility imposes a capital improvement fee or similar 
charge as a condition of providing service.  All development fees shall be deposited in a 
separate capital facilities account or fund in a manner to avoid any commingling of the 
fees with other revenues and funds of the local agency, and shall be spent solely for the 
purpose for which the fee was collected, pursuant to California Government Code 
Section 66006. 
  
 3.09 Director.  The “Director is the Director of the Community Development 
Department of the City of Imperial Beach. 
 
 3.10 Enacting Ordinance.  The “Enacting Ordinance” is Ordinance No. 2007-
___ enacted by the City Council on December 5, 2007, approving this Agreement.  The 
Enacting Ordinance is adopted pursuant to Imperial Beach Municipal Code (“IBMC”) 
Chapter 19.89, governing Development Agreement procedures.  The Development 
Agreement procedures in effect on the date of approval shall apply to the 
implementation of this Agreement.  Chapter 19.89 is attached hereto and incorporated 
herein by reference as Exhibit “B”. 
 
 3.11 Exactions Intended to Mitigate Project Specific Impacts .  To the 
extent any exactions are authorized for this Project and in addition to the Development 
Fees set out above in Section 3.08, all project-specific exactions, in-lieu fees or 
payments, dedication or reservation requirements, obligations for on-site or off-site 
improvements, construction requirements for public improvements, facilities, or services 
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imposed in connection with the development of or construction on the Subject Property, 
whether such requirements constitute subdivision improvements, mitigation measures in 
connection with environmental review of any project, or impositions made under any 
applicable ordinance or in order to make a project approval consistent with the 
anticipated land use policies of the City’s General Plan, including the Certified Local 
Coastal Plan. 
 
 3.12 Existing Land Use Ordinances and Plans.  The Land Use Ordinances 
in effect as of the Effective Date of this Agreement are attached hereto and incorporated 
herein by reference as Exhibit “C”   
 
 3.13. General Plan.  The City of Imperial Beach General Plan as duly adopted 
by the City Council.  The General Plan also includes the certified Local Coastal Plan as 
approved by the City Council.   
 
 3.14 Land Use Ordinances.  The ordinances, resolutions, codes, rules, 
regulations and official policies of City, governing the development of the Subject 
Property, including but not limited to, the permitted uses of land, the density and 
intensity of use of land, exactions, and the timing of development, all as applicable to 
the development of the Subject Property.  Specifically, but without limiting the generality 
of the foregoing, Land Use Ordinances shall include the City's General Plan, the Local 
Coastal Plan, the Development Plan, the City's Zoning Code, the applicable Specific 
Plan and the City's Subdivision Code.  The term Land Use Ordinances does not include 
Regulations relating to the following: the conduct of business, professions and 
occupations generally; taxes and assessments; the control and abatement of 
nuisances; Owners’ Association Covenants, Conditions and Restrictions and other 
permits and the conveyances of rights and interests that provide for the use of or entry 
upon public property; and any exercise of the power of eminent domain. 
 
 3.15 Persons.  As used herein, any reference to or use of the word “person” 
shall mean, in addition to a natural person, any governmental entity and any 
partnership, corporation, joint venture or any other form of business entity. 
 
 3.16 Project.  The hotel/convention center commercial development and 
associated amenities, and on-site and off-site improvements, contemplated by or 
embodied within the Specific Plan to be constructed on the Subject Property, as the 
same may hereafter be further refined, enhanced or modified pursuant to the provisions 
of this Agreement, as shown in the Specific Plan which is attached hereto as Exhibit 
“D”. 
 
 3.17 Regulations.  Constitutions, statutes, City ordinances, and codes, City 
resolutions and official policies of the City that are applicable to the Project shall 
constitute the Regulations applicable to the Project. 
 
 3.18 Subject Property.  That real property described in Exhibit “A” attached 
hereto and made a part hereof. 
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 3.19 Certain Other Terms.  Certain other terms shall have the meanings set 
forth for such terms in this Agreement. 
 
 SECTION 4.  GENERAL DEVELOPMENT OF THE PROPERTY. 
 
 4.01 Project.  The Project is defined and described in the Specific Plan which 
specifies all of the following aspects of the Project: (i) proposed uses of the Subject 
Property, (ii) height and size of buildings to be constructed on the Subject Property, (iii) 
density and intensity of use of the property, and (iv) requirements for reservation or 
dedication of portions of the Subject Property for public purposes.  The Specific Plan is 
attached hereto and incorporated herein as Exhibit “D”. 
 
 4.02 General Development.  Any Development of the Project on the Project 
Site shall be conducted in accordance with the terms and conditions of this Agreement.   
 
 4.03 Future Approvals.  The City hereby agrees that land uses set forth in the 
New Development Permits are approved or will be approved pursuant to the terms of 
this Agreement, provided that Developer satisfactorily complies with all preliminary 
procedures, actions, payments and criteria applicable as of the effective date of this 
Agreement and generally required of developers by the City for processing applications 
for developments at such time.  City agrees to grant and implement the necessary land 
use, zoning, site plan or subdivision approvals and to grant other approvals and permits, 
including the Ministerial Approvals, that will accomplish or facilitate development of the 
Project Site for the uses and to the density or intensity of development described and 
shown in the New Development Permits and/or this Agreement pursuant to those rules, 
regulation policies and conditions in force on the effective date of this Agreement. 
 
 4.04 Applicable Rules, Regulations and Official Policies.  Except as 
otherwise provided in this Agreement, the rules, regulations, official policies, and 
conditions of approval governing the permitted uses of the Project Site, the density or 
intensity of use, and the design, improvement, construction, building and occupancy 
standards and specifications applicable to the Project and the Project Site shall be 
those in force on the Effective Date (“Existing Rules”).  The City shall have the right to 
impose reasonable conditions in connection with such subsequent discretionary permit 
actions which are not deemed Ministerial Approvals, but such conditions and actions 
shall not prevent development of the Project as contemplated by this Agreement and 
the Development Permits, or place burdensome or restrictive measures on Developer in 
connection with the development of the Project. 
 
 4.05 Amendment to Applicable Ordinances.  In the event the City Zoning 
Code is amended by the City in a manner, which provides more favorable site 
development standards than those in effect as of the Effective Date, Developer shall 
have the right to notify City in writing of its desire to be subject to the new standards for 
the remaining term of this Agreement.  If City agrees, by resolution of the City Council or 
by action of a City official whom the City Council may designate, such new standards 
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shall become applicable to the Subject property.  Should City thereafter amend such 
new standards, upon the effective date of such amendment, the original new standards 
shall have no further application to the Subject Property, but Developer may notify City 
and City may agree by resolution to apply such amended new standards to the 
Property. 
 
 4.06 Application of New Rules, Regulations and Policies.  This Agreement 
shall not prevent City in subsequent actions applicable to the Subject Property from 
applying new rules, regulations and policies which do not conflict with those rules, 
regulations, and policies applicable to the Subject Property and set forth herein; nor 
shall this Agreement prevent City from denying or conditionally approving any 
subsequent development project application on the basis of such existing or new rules, 
regulations, and policies. 
 
 4.07 Approval of Subsequent Tentative and Final Maps.  Although the 
Existing Land Use Ordinances and Plans shall determine the standards for granting or 
withholding approval of Tentative, Vesting Tentative and Final Tract Maps, the 
procedures for processing approval of all such Maps shall be governed by such 
ordinances and regulations as may then be applicable. 
 
 4.08 Changes in State and Federal Rules and Regulations.  Nothing in this 
Agreement shall preclude the application to the development of the Subject Property of 
changes in the City's laws, regulations, plans or policies, the terms of which are 
specifically mandated and required by changes in state or federal laws or regulations as 
provided in Government Code Section 65869.5. 
 
 4.09 Processing Fees.  This Agreement shall not be construed to limit the 
authority of the City to charge processing fees for land use approvals, building permits 
or other similar permits or entitlements which are in force and effect on a City-wide 
basis at the time application is made for such permits or entitlements. 
 
 SECTION 5.  PERIODIC REVIEW. 
 
 5.01  Annual Review.  City shall conduct a review of this Agreement in the 
manner set forth in Section 5 (Periodic Review).  City shall review the extent of good 
faith compliance by Developer with the terms of this Agreement at least once every 12-
month period from the Effective Date of this Agreement. 
 
 5.02 Procedure.  Such annual review shall be conducted in accordance with 
the City's duly adopted Development Agreement Procedures, found in Imperial Beach 
Municipal Code Chapter 19.89 (Development Agreement Procedures), as amended. 
 
 5.03 Notice.  City shall notify Developer in writing of the date of review at least 
thirty (30) days prior thereto. 
 
 5.04 Good-faith Compliance.  During each annual review, Developer is 
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required to demonstrate good faith compliance with the terms of this Agreement. 
 
 5.05 Production of Documents and Other Evidence.  Developer agrees to 
furnish such reasonable evidence and adequate documentation of good faith 
compliance as the City, in the exercise of its reasonable discretion, may require. 
 
 5.06 Cost of Annual Review.  The actual costs incurred by City in connection 
with the annual review shall be borne by Developer. 
 

SECTION 6. RIGHTS AND OBLIGATIONS OF DEVELOPER. 
 
 6.01 Contributions.  In consideration of City entering into this Agreement, 
Developer has agreed to comply with the applicable provisions of the Specific Plan, 
which is found in the attached Exhibit “D”, developing the Project and to perform certain 
obligations and provide certain contributions set forth therein, which City acknowledges 
will have an overall benefit to the public and surrounding area, including but not limited 
to those benefits set out under this Section 6 (Rights and Obligations of Developer). 
 
 6.02 Certain Conditions of Development and Off-site Improvements:  The 
following conditions shall apply: 
 
a) Developer shall convey and dedicate approximately thirty-five (35) feet of Ocean 

Lane (Boulevard) for public beach access and use subject to all approvals being 
granted by the City and/or Coastal Commission. 

 
b) Developer shall construct required public improvements to Seacoast Drive, 

Dunes Park and other requirements as specified by the City Engineer and 
approved by the City Council. 

 
Public Improvements: 
 
c) Developer shall provide and construct required public right-of-way improvements, 

including recessed stairways and/or access ways to Date Avenue and to Dunes 
Park as designed and shown in Exhibit “E” (Site Plan) to allow for improved 
public access to beach.  These improvements have been designed for eventual 
construction linking the existing street end and the public park to a rededicated 
public beach area fronting the hotel. 

  
d) Developer shall be required to construct new shoreline protection devices at 

locations approved by the City Engineer and City Council. 
e) Developer shall eliminate any existing encroachments into public rights-of-way 

on the north and south property lines.  Developer shall also be required to design 
and construct or replace public improvements along Dunes Park and Seacoast 
Drive as required by the City Engineer and the City Council. 

 
f) Any such required improvements required of the Developer shall be based on 
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pro-rata or “fair share” cost basis for said public improvements designed and 
constructed in conjunction with the Developer for any required public 
improvements that would provide benefit beyond the boundaries of the project.  
Said public improvements may include, but not be limited to water and sewer 
systems, streets, sidewalks, bicycle facilities, mass transit facilities, public 
landscaping, crosswalks, drainage system facilities, public signage and other 
similar public facilities.  

 
Hotel Facilities: 
 
g) Developer shall provide an expanded visitor serving facility with a minimum of 78 

guest rooms, and ancillary uses, such as a full service fine dining restaurant, 
conference center open to the public and hotel guests, and centralized room 
reservation system.  Said facilities shall be accessible to the public from the 
primary hotel access from Seacoast Drive, the beach area and Date Avenue. 

 
h) Developer shall operate hotel as a full-service visitor serving facility, which is 

inclusive of but not limited to: maid service, room service, year-round centralized 
reservation system for all guests and investor-owners, conference facilities, 
restaurant and ancillary services.  Investor-owner room stays shall be governed 
by terms and conditions as specified hereto in Exhibit “G”, Schedule of 
Performance. 

 
i) Hotel design and construction shall incorporate “green building” development 

concepts, inclusive of but not limited to:  bio-filtration of storm water runoff areas, 
energy conservation measures, rooftop design treatments or landscaping to 
minimize or eliminate heating and cooling losses and use of solar panels as may 
be required by the City of Imperial Beach and State law. 

 
j) The Developer shall require the Covenants, Conditions and Restrictions of the 

Seacoast Inn Owner’s Association include restrictions on the advertisement of 
units to only be allowed as part of a centralized room reservation system. 

 
k) The Developer shall make reasonable efforts to coordinate advertising of the 

Hotel in a manner consistent with the City’s established Eco-tourism Program. 
  

Compensation: 
 
l) As specified hereunder in Section 10.02 (One –Time Mitigation Fees), Developer 

shall pay those Mitigation Fees authorized as environmental mitigation measures 
in the Certified Environmental Impact Report approved for this Project, necessary 
to defray the cost of municipal services. 

 
6.03 Nexus/Reasonable Relationship Challenges.  After reviewing the 

Certified Environmental Impact Report and accompanying approvals, the Developer 
consents to, and waives any rights it may have now or in the future to challenge the 
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legal validity of, the conditions, requirements, policies or programs required by the 
Existing Land Use Regulations or this Agreement including, without limitation, any claim 
that they constitute an abuse of the police power, violate substantive due process, deny 
equal protection of the laws, effect a taking of property without payment of just 
compensation, or impose an unlawful tax. 
 
 6.04 Cooperation By Developer.  Developer will, in a timely manner, provide 
City with all documents, applications, plans and other information necessary for City to 
carry out its obligations hereunder, and cause Developer's planners, engineers, and all 
other consultants to submit in a timely manner all required materials and documents 
therefore. 
 
 6.05 Other Governmental Permits.  Developer shall apply in a timely manner 
for such other permits and approvals from other governmental or quasi-governmental 
agencies having jurisdiction over the Subject Property as may be required for the 
development of, or provision of services to, the Project.  The City will use reasonable 
efforts to assist the Developer in securing necessary permits and entitlements from 
other public entities with jurisdiction over this Project.  
 
 6.06 Reimbursement for City's Efforts on Behalf of Developer.  To the 
extent that City, on behalf of Developer, attempts to enter into binding agreements with 
other entities (i.e. San Diego Unified Port District) in order to assure the availability of 
certain permits and approvals or services necessary for development of the Project as 
described in this Agreement, Developer shall reimburse City for all costs and expenses 
incurred in connection with seeking and entering into any such agreement.  Any fees, 
assessments or other amounts payable by City pursuant to any such agreement 
described herein shall be borne by Developer except where Developer has notified City 
in writing, prior to City entering into such agreement, that it does not desire for City to 
execute such agreement.  City shall use its best efforts to notify Developer fifteen days 
prior to entry of an agreement or expending funds on behalf of the Developer under this 
Section. 
 
 6.07 Right to Develop.  Subject to the terms, conditions, and covenants of the 
Agreement, Developer’s right to develop the Project in accordance with the 
Development Plan (and subject to the Conditions of Approval which, among other 
Conditions of Approval associated with future approvals and permits issued by the City, 
includes but is not limited to the Schedule of Performance set forth in Exhibit “G” 
attached hereto) shall be deemed vested upon approval of the Development Plan, 
which vesting shall expire upon the earliest of the following occurrences: (a) termination 
of this Agreement; (b) an uncured default by Developer of this Agreement; (c) the 
issuance of a certificate of occupancy for the Project; or (d) the date set forth herein in 
which the Developer was required to have completed the development of all 
improvements for the Project.  Except for the expiration set forth in clause (a) of the 
preceding sentence, the expiration of the vesting right set forth in the preceding 
sentence shall not terminate the obligations of Developer under this Agreement.  
Notwithstanding anything in this Agreement to the contrary, the Project shall remain 
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subject to: 
 
  (a) all ordinances, regulations, rules, laws, plans, policies, and guidelines 
of the City and its City Council and all other City boards, commissions, and committees 
existing on the Effective Date of this Agreement (i.e. the Existing Rules, Section 4.04, 
supra); 
   
  (b) all amendments or modifications to Existing Rules after the Effective 
Date of this Agreement and all ordinances, regulations, rules, laws, plans, policies, and 
guidelines of the City and its City Council and all other City commissions, and 
committees enacted or adopted after the Effective Date of this Agreement (collectively 
“New Laws”), except such New Laws which would materially impair Developer’s ability 
to develop the Project in accordance with the Development Plan unless such New Laws 
are adopted by the City on a City-wide basis and applied to the Site in a non-
discriminatory manner, such New Laws are required by a non-City entity to be adopted 
by or applied by the City (or if optional the failure to adopt or apply such non-City law or 
regulation would cause City to sustain a loss of funds or loss of access to funding or 
other resources), or are New Laws the City reserves the right to apply under this 
Agreement, including but not limited to Sections (Applicable Codes) and (Other Fees 
and Charges); 
 
  (c) all subsequent development approvals and the conditions of approval 
associated therewith, including but not limited to Site Development Permits, Project 
Tract Maps and building permits; 
 
  (d) the payment of all fees or exactions in the categories and in the 
amounts as required at the time such fees are due and payable which may be at the 
time of issuance of the building permits, or other wise as specified by applicable law, as 
existing at the time such fees are due and payable; and 
 
  (e) the reservation or dedication of land for public purposes or payment of 
fees in lieu thereof as required at the time such reservations or dedications or payments 
in lieu are required under applicable law to be made or paid. 
 

6.08 Additional Applicable Codes and Regulations.  Notwithstanding any 
other provision of this Agreement, City also reserves the right to apply the following to 
the development of the Project: 

 
  (a) Building, electrical, mechanical, fire and similar building codes based 
upon uniform codes adopted in, or incorporated by reference into the Imperial Beach 
Municipal Code, as existing on the Effective Date of this Agreement or as may be 
enacted or amended thereafter, applied on a City-wide basis. 
 
  (b) In the event of fire or other casualty requiring partial or total 
reconstruction of any building, nothing herein shall prevent the City from applying to 
such reconstruction the requirements of the City’s building codes in a manner consistent 
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with Imperial Beach Municipal Code Section 19.76.050, to the extent applicable to all 
development projects in the City. 
 
  (c) This Agreement shall apply those fees in effect at the time of approval 
of this Agreement to the Project.  No new fees or increased fees adopted after the 
approval of this Agreement shall be applicable to the Project unless required to be 
imposed by State or Federal law.  
 
  6.09 Recordation of Covenants, Conditions and Restrictions and 
Establishing the Seacoast Inn Owners’ Association.  Prior to, and as a condition of, 
the City’s issuance of any building permits for the Seacoast Inn Development, the 
Developer shall submit to the City, obtain approval thereof, and record, covenants, 
conditions and restrictions against the Seacoast Inn Owners’ Association Development 
Parcel which, in addition to the obligations set forth in the Conditions of Approval, shall 
(i) establish an association of Owners (the “Seacoast Inn Owners’ Association”); (ii) 
provide for the Seacoast Inn Owners’ Association’s payment of fees described in 
Sections 10.03 (PAYMENT OF TOT); (iii) provide for the rental of each of the units in 
the Project on behalf of Seacoast Inn Owners’ Association members, through a national 
reservation system; and (iv) that the Covenants, Conditions and Restrictions contain a 
prohibition against the conversion of any owner-investor guest rooms into residences 
allowing residential occupancy on the Subject Property.  The Covenants, Conditions 
and Restrictions (“CC&Rs”) shall include the following requirements: 

1. Property owners and hotel operators will guarantee that Seacoast Inn Owners’ 
Association remains in usage and operations as a commercial hotel. 

2. The Pacifica Host Hotels and the Seacoast Inn Owners’ Association will utilize a 
centralized reservation system under the operation of a unified hotel operator.  
Pacifica Host Hotels, the hotel operation division of Developer and their 
successors in interest will operate this system.  City will have the reasonable 
right to approve any new operator of the centralized reservation system to be 
assured that the hotel will remain in operation as a commercial hotel. 

3. The project’s proposed restaurant and conference center will be available for use 
to the general public, as well as to hotel guests, subject to the Hotels’ schedule of 
charges that are in effect at the time of usage. 

4. The Seacoast Inn Owners’ Association will provide for room and maid service to 
all guest rooms. 

5. All investor-owned guest rooms shall be fee ownership. 
6. Investor-owner reservations for room stays shall be restricted to a maximum of 

no more than ninety days during any calendar year with a maximum of no more 
than 25 consecutive days per stay during an immediate preceding fifty day time 
period. 

7. The maximum number of investor-owner occupied rooms shall be restricted to no 
more than twenty percent (20 %) of the total number of hotel guest rooms during 
the peak or high season months (June 15-September 15).   This provision is 
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subject to modification if Developer or controlled entities provide supportive data 
to support a higher percentage of owner usage, or another formula basis.  

8. Developer, controlled entries or condominium owners shall be required to pay to 
the City an offset fee that is equal to 100% of the amount of Transit Occupancy 
Taxes (TOT), which is ordinarily collected when guest room(s) is non-investor 
owner occupied.  When Owner-occupied, the Owner shall pay the applicable 
TOT either directly or through the Owner’s Association.  This fee shall be paid to 
the City at the same time as TOT is normally paid.   

9. During construction, Developer, controlled entities or beneficiaries of interest 
shall be required to pay to the City an offset fee that is the equivalent of the lost 
TOT revenue that would have been paid to the City during construction.  This 
offset amount shall be based on the average TOT paid for the quarter (i.e. 
January – March) of the previous year for each day throughout the period of 
construction until a Certificate of Occupancy is issued.   

10.   During construction, Developer will provide a copy of the Investor-owner 
development prospectus to the City of Imperial Beach prior to commencement of 
sales program.  

The project will develop covenants, codes and restrictions, subject to approval by the 
City of Imperial Beach and the Department of Real Estate that will be recorded against 
all individual properties.  CC&Rs will be developed and recorded that requires the hotel 
operation, including its physical components, to only be owned or sold to a viable hotel 
operator.  CC&Rs will be recorded against every unit that requires every hotel room to 
be included in the hotel rental room pool.  Any Hotel Operating Agreement entered into 
by the Developer or the Seacoast Inn Owners’ Association shall include all of the 
conditions listed in this section.  Further, the City of Imperial Beach shall be a third party 
beneficiary to the CC&Rs and shall have the right to enforce the provisions of the 
CC&Rs referenced herein. 

    

 SECTION 7.  OBLIGATIONS OF CITY. 
 
 In consideration of Developer entering into this Agreement, City has agreed to 
the following with respect to the development of the Project Site: 
 
 7.01 Processing.  Upon satisfactory completion by Developer of all required 
preliminary actions and payments of appropriate processing fees, if any, City shall 
promptly commence and diligently proceed to complete all required steps necessary for 
the implementation of this Agreement and the development by Developer of the Project 
Site in accordance with the Specific Plan, Coastal Development Permit, Site Plan 
Review and Design Review Permits, including, but not limited to, the following: 
 
 (a) the holding of all required public hearings; and 
 

(b) the processing and approval of all Ministerial Approvals and related 
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matters as necessary for the completion of the development of the Project.  In 
this regard, Developer will, in a timely manner, provide City with all documents, 
applications, plans and other information necessary for City to carry out its 
obligations hereunder as required by the Existing Rules and shall cause 
Developer's planners, engineers and all other consultants to submit in a timely 
manner all required materials and documents therefore as required by the 
Existing Rules. 

 
 7.02 Standard of Review.  The rules, regulations and policies that apply to any 
Ministerial Approvals that must be secured prior to the construction of any portion of the 
Project shall be the Existing Rules.  The City shall approve any Ministerial Approval, 
including without limitation a building permit, within a reasonable period of time after 
application is made therefore. 
 
 7.03 Contract Services.  If requested by Developer, at Developer's expense, 
City shall obtain outside contractual services as necessary to ensure prompt processing 
of all development approvals. 
 
 SECTION 8.  AMENDMENTS. 
 
 8.01 Amendment by Mutual Consent.  This Agreement may be amended 
from time to time by mutual consent of the original parties or their successors in interest, 
with City's costs payable by amendment applicants, in accordance with the provisions of 
Government Code Section 65867 and 65868 and provided that: (i) any amendment to 
this Agreement which does not relate to the term, permitted uses, density or intensity of 
use, height or size of buildings, provisions for reservation and dedication of land, 
conditions, terms, restrictions and requirements relating to subsequent discretionary 
actions, monetary contributions by Developer or any conditions or covenants relating to 
the use of the Subject Property, shall not require notice or public hearing before the 
parties may execute an amendment hereto; and (ii) any other amendment of this 
Agreement shall follow the City's adopted procedures and requirements for the 
consideration of development agreements. 
 
 8.02 Amendment Exemptions.  Any amendment of the City's land use 
regulations that, pursuant to this Agreement, is applicable to the property, including, but 
not limited to, an amendment to the General Plan and zoning ordinances, shall not 
require an amendment to this Agreement.  Instead, any such amendment shall be 
deemed to be incorporated into this Agreement at the time that such amendment is 
approved. 
 
 8.03 Amendment of Development Permits.  Upon the written request of 
Developer, the Development Permits described in 7.01, above, may from time to time 
be amended or modified in the manner set forth in this Agreement and applicable State 
and City laws. 
 
 SECTION 9.  TRANSFERS AND ASSIGNMENTS. 
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 9.01 City's Intent.  Developer has demonstrated, and the City finds that 
Developer possesses, the experience, reputation and financial resources to develop 
and maintain the Subject Property in the manner contemplated by this Agreement.  It is 
because of such qualifications, which assure the development of the Subject Property to 
a high quality standard contemplated by the General Plan that the City is entering into 
this Agreement.  Accordingly, restrictions on the right of Developer to assign or transfer 
the rights and privileges contained in this Agreement are necessary in order to assure 
the achievement of the objectives of the City's anticipated General Plan and this 
Agreement. 
 
 9.02 Developer's Right to Assign or Transfer.  Developer may assign or 
transfer any of its rights or interests under this Agreement subject to consent of City, 
which shall not be unreasonably withheld, delayed or conditioned except as specifically 
described in this Section 9. 
 
 9.03 Restriction on Assignment Does Not Constitute an Unreasonable 
Restraint on Alienation.  Developer agrees that the restriction on its right to transfer 
any of its rights or interests under this Agreement is not repugnant or unreasonable in 
that such a restriction is a material inducement to the City to enter into this Agreement 
since the restriction reserves for the City the power to prevent the transfer of any of the 
rights and obligations hereunder to an unreliable party. 
 
 9.04 Restriction on Assignment Shall Not Prevent Developer From 
Conveying the Subject Property.  The parties agree that the restriction on assignment 
without consent is limited solely to those certain vested rights created under this 
Agreement and such restriction shall not affect Developer’s right to convey the Subject 
Property itself. 
 
 9.05 Request Procedure.  City shall administer the provisions of this Section 
through its Director of Community Development.  Developer shall notify the Director and 
the City Manager in writing of its request for City’s consent to an assignment or transfer 
under this Section, together with a statement that if the Director does not notify 
Developer within forty-five (45) days of receipt of the request, the request will be 
deemed approved. 
 
 9.06 45 Day Period.  If, within such 45-day period the Director does not so 
notify Developer, the request for consent shall automatically be deemed approved and 
no further action by Developer or the City shall be necessary.  If, within such 45-day 
period, the Director notifies Developer that the request will be considered and acted 
upon by City, Developer shall furnish such additional information as the Director may 
reasonably request at the time of such notice, and City shall proceed to consider and 
act upon the Developer’s request for City’s consent to the proposed assignment or 
transfer.  Failure by the City to act within thirty (30) days of giving such notice or of 
receiving the additional requested information shall automatically be deemed an 
approval of the request. 
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 9.07 City Council Approval.  In the event the Director determines that the 
assignment or transfer should be acted upon by the City Council, and the Director so 
notifies Developer within fifteen (15) days of giving the notice or receiving the 
information described herein, the matter shall be referred to the City Council.  The City 
Council shall have forty-five (45) days from the date of such notice to approve or deny 
the requested transfer or assignment.  Failure of City to act within the forty-five (45) day 
period shall automatically be deemed an approval of the request. 
 
 9.08 Assignment.  The management control and responsibility of Developer 
and the expertise, competence, and financial strength of Developer are integral 
components of the consideration for City entering into this Agreement.  In order to 
preserve such consideration for City and for City to receive full value, the parties hereto 
agree that the occurrence of any of the following events constitute, for purposes of this 
provision, an assignment: 
 
 a) A change in the composition of ownership interests in and control of 
Developer, the result of which diminishes Developer’s ownership interest to less than 
twenty percent (20%). 
 
 b) A change in the composition of ownership interests in and control of the 
Subject Property such that Developer’s equity in the Subject Property is reduced to less 
than fifty-one percent (51%), excluding individual investor interest transfers. 
 
 9.09 Minor Assignments.  The following transfers shall be considered minor 
assignments, which shall not be subject to Section 9.08, above: (i) [The Developer 
needs to list specific examples of when transfers will require Council approval]. 
 
 9.10 Notice of Proposed Assignment.  Developer must provide City with 
adequate evidence that the proposed assignee, buyer or transferee is qualified using 
the standards and conditions described in this Section, and ability to comply with these 
standards and conditions will be the test of reasonableness. 
 
 9.11 Conditions and Standards.  The conditions and standards referred to 
above are as follows: 
 
 (a) Such assignee or transferee possesses the experience, reputation and 
financial resources to cause the Subject Property to be developed and maintained in the 
manner contemplated by the City's General Plan and this Agreement;  
 
 (b) Such assignee or transferee enters into a written assumption agreement, 
in form and content satisfactory to the City Attorney, expressly assuming and agreeing 
to be bound by the provisions of this Agreement; 
 
 (c) Such assignment or transfer will not impair the ability of City to achieve the 
objectives of its general Plan and this Agreement; 
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 (d) Good cause exists for Developer to make such assignment or transfer.  
For purposes of this subsection, good cause shall include but is not limited to such 
causes as business reorganizations, financing arrangements for the development of the 
Subject Property, and exigent circumstances creating the need to generate capital to 
offset material business losses. 
 
 9.12 Financing Exemption.  Mortgages, deeds of trust, sales and lease-
backs, or other forms of conveyance required for any reasonable method of financing 
requiring a security arrangement with respect to the Subject Property are permitted 
without the consent of the City, provided the City receives prior notice of such financing 
(including the name and address of the lender and the person or entities acquiring any 
such secured interest) and Developer retains the legal and equitable interest in the 
Subject Property and remains fully responsible hereunder.  The words “mortgage” and 
“deed of trust,” as used herein, include all other appropriate modes of financing real 
estate acquisition, construction and land development.  Nothing herein shall allow 
Developer to convey interests in the property that will allow separate residential usage 
of the individual units.  Is this OK for your Financing? 
 
 9.13 Notice of Assignment.  Upon receiving approval of an assignment, 
Developer shall provide City with written notice of such assignment and as part of such 
notice the assignee must execute and deliver to City an assumption agreement in which 
the name and address of the assignee is set forth and the assignee expressly and 
unconditionally assumes the obligations of all the provisions set forth in the Agreement.   
 
 9.14 Unapproved Assignments.  If City reasonably makes the determination 
not to consent to the assignment or transfer of the rights and privileges contained in this 
Agreement, and Developer conveys the Subject Property to a third party, in whole or in 
part, Developer shall remain liable and responsible for all of the duties and obligations 
of this Agreement. 
 
 9.15 Notice of Sale of Subject Property.  Developer shall give written notice 
to the city, within ten (10) days after close of escrow, of any sale or transfer of any 
portion of the Subject Property required herein, specifying the name or names of the 
purchaser, the purchaser's mailing address, the amount and location of the land sold or 
transferred, and the name and address of a single person or entity to whom any notice 
relating to this Agreement shall be given. 
 
 SECTION 10. PAYMENTS TO CITY BY DEVELOPER. 
 
 10.01 General.  During the term of this Agreement, Developer or the Seacoast 
Inn Owners’ Association shall make the payment to City described in this Section 10.  
The payments under this Section 10 are not the exclusive development impact fees for 
the Project and nothing in this Section 10 shall be constructed as a limitation on the 
right of the city to impose, levy, or assess the Site other development fees as permitted 
by applicable law. 
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 10.02 Developer’s Payments of One-Time Mitigation Fees.  Developer shall 
pay to the City the sum of _____________ Dollars ($_________.00) for the cost of  
environmental impacts and other infrastructure impacts  of the Project on the community 
including, but not limited to, those shown in the certified Environmental Impact Report 
approved by the City Council concurrently with this Agreement, as referenced in Exhibit 
“F” (Conditions of Approval) and Section 6.02(k), above.  The developer and the 
Seacoast Inn Owners’ Association shall be jointly and severally liable for the forgoing 
payment.  Can’t be filled in until environmental review identifies the impacts 
requiring mitigation.    
   
 10.03 Payment of Transient Occupancy Tax.  In addition to the other 
payments required to be paid pursuant to this Section 10, the Seacoast Inn Owners’ 
Association shall be required to be pay to the City the Transient Occupancy Tax for the 
occupation of all units that are occupied, regardless of the occupant during the term of 
this Agreement.  Thereafter, TOT shall be paid in the manner provided by law.   
  
 10.04 Other Fees and Charges: Assessment Appeals.  Except for 
Development Impact Fees and Exactions set forth in Section 6, above, nothing set forth 
in this Agreement is intended or shall be construed to limit or restrict the City’s authority 
to impose its existing, or any new or increased fees, charges, levies, or assessments for 
the development of the Site, or to impose or increase, subject to the required procedure, 
any taxes applicable to the Site including but not limited to transient occupancy taxes, 
provided nothing set forth herein, subject to the next sentence, is intended or shall be 
construed to limit or restrict whatever right Developer might otherwise have to challenge 
any fee, charge, levy, assessment, or tax imposed.  Developer shall timely pay all 
applicable fees, charges, levies, assessments, and special and general taxes validly 
imposed in accordance with the Constitution and the laws of the State of California. 
 
 Section 11.   DELAYS IN PERFORMANCE. 
 
 11.01 Permitted Delays.  In addition to any other provisions of this Agreement 
with respect to delay, Developer and City shall be excused for performance of their 
obligations hereunder during any period of delay caused by acts of God or civil 
commotion, riots, strikes, picketing, or other labor disputes, shortage of materials or 
supplies, or damage to or prevention of work in process by reason of fire, floods, 
earthquake, or other casualties, litigation, acts or neglect of the other party, or 
restrictions imposed or mandated by governmental or quasi-governmental entities, 
enactment of conflicting provisions of the Constitution or laws of the United States of 
America or the State of California or any codes, statutes, regulations or executive 
mandates promulgated thereunder. 
 
 11.02 Third Party Actions.  Any court action or proceeding brought by any third 
party to challenge this Agreement, or any other permit or approval required from City or 
any other governmental entity for development or construction of all or any portion of 
the Project, whether of not Developer is a party to or real party in interest in such action 
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or proceeding, shall constitute a Permitted Delay under this Section. 
 
 11.03 Notice of Permitted Delays.  If written notice of such delay is given to 
either party within (30) days of the commencement of such delay, an extension of time 
for such cause shall be granted in writing for the period of the enforced delay, or longer 
as may be mutually agreed upon. 
 
 SECTION 12. DEFAULT. 
 
 12.01 Events of Default.  Subject to any extensions of time by mutual consent 
in writing, and subject to the provisions of the Section regarding Permitted Delays, the 
failure or unreasonable delay by either party to perform any material term or provision of 
this Agreement for a period of thirty (30) days after the dispatch of a written notice of 
default from the other party shall constitute a default under this Agreement.  If the 
nature of the alleged default is such that it cannot reasonably be cured within such 30-
day period, the commencement of the cure within such time period and the diligent 
prosecution to completion of the cure shall be deemed a cure within such period. 
 
 12.02 Notice of Default.  Any Notice of Default given hereunder shall specify in 
detail the nature of the alleged Event of Default and the manner in which such Event of 
Default may be satisfactorily cured in accordance with the terms and conditions of this 
Agreement. 
 
 12.03 Cure Period.  During the time periods herein specified for cure of an 
Event of Default, the party charged therewith shall not be considered to be in default for 
purposes of termination of this Agreement, institution of legal proceedings with respect 
thereto, or issuance of any building permit with respect to the Project. 
 
 12.04 General Default Remedies.  After notice and expiration of the 30-day 
period without cure, the non-defaulting party shall have such rights and remedies 
against the defaulting party as it may have at law or in equity, including, but not limited 
to, the right to terminate this Agreement pursuant to Government Code Section 65868 
or seek mandamus, specific performance, injunctive or declaratory relief. 
 
 12.05 Remedies Cumulative.  Any rights or remedies available to non-
defaulting party under this Agreement and any other rights or remedies that such party 
may have at law or in equity upon a default by the other party under this Agreement 
shall be distinct, separate and cumulative rights and remedies available to such non-
defaulting party and none of such rights or remedies, whether or not exercised by the 
non-defaulting party, shall be deemed to exclude any other rights or remedies available 
to the non-defaulting party.  The non-defaulting party may, in its discretion, exercise any 
and all of its rights and remedies, at once or in succession, at such time or times as the 
non-defaulting party considers appropriate. 
 
 12.06 Legal Action.  Either party may, in addition to any other rights or 
remedies, institute legal action to cure, correct or remedy a default, enforce any 
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covenant or agreement herein, enjoin any threatened or attempted violation hereof, or 
enforce by specific performance the obligations and rights of the parties hereto. 
 
 12.07 No Damages Relief Against City.  The parties acknowledge that City 
would not have entered into this Agreement had it been exposed to damage claims from 
Developer for any breach thereof.  As such, the parties agree that in no event shall 
Developer be entitled to recover damages against City for breach of this Agreement.   
 
 12.08 Developer Default.  No building permit shall be issued or building permit 
application accepted for any structure on the Subject Property after Developer is 
determined by City, to be in default of the terms and conditions of this Agreement, and 
until such default thereafter is cured by the Developer or is waived by City. 
 
 12.09 Waiver.  All waivers must be in writing to be effective or binding upon the 
waiving party, and no waiver shall be implied from any omission by a party to take any 
action with respect to such Event of Default.  Failure by a party to insist upon the strict 
performance of any of the provisions of this Agreement by the other party shall not 
constitute waiver of such party's right to demand strict compliance by such other party in 
the future. 
 
 12.10 Scope of Waiver.  No express written waiver of any Event of Default shall 
affect any other Event of Default, or cover any other period of time specified in such 
express waiver. 
 
 12.11 Attorneys' Fees.  Should legal action be brought by either party for 
breach of this Agreement or to enforce any provision herein, the prevailing party in any 
such suit or proceedings shall be entitled to a reasonable award of attorneys’ fees and 
costs in addition to any other award made in such suit or proceeding. Reasonable 
attorneys’ fees of either party shall be based on comparable fees for private attorneys 
practicing in San Diego County. 
 
 12.12 Venue.  In the event that suit shall be brought by either party to this 
contract, the parties agree that venue shall be exclusively vested in the State courts of 
the County of San Diego or where appropriate, in the United States District Court, 
Southern District of California, San Diego, California. 
 
 
 SECTION 13. TERMINATION. 
 
 13.01 Effect of Termination.  Upon termination of this Agreement, the rights, 
duties and obligations of the parties hereunder shall, subject to the following provisions, 
cease as of the date of such termination. 
 
 13.02 Termination by City.  If City terminates this Agreement because of 
Developer's default, then City shall retain any and all benefits, including money or land 
received by City hereunder. 
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 SECTION 14. RELATIONSHIP OF PARTIES. 
 
 14.01 Project as a Private Undertaking.  It is specifically understood and 
agreed by and between the parties hereto that the development of the Project Site is a 
separately undertaken private development. 
 
 14.02 Independent Contractors.  The parties agree that the Project is a private 
development and that neither party is acting as the agent of the other in any respect 
hereunder. 
 
 14.03 No Joint Venture or Partnership.  City and Developer hereby renounce 
the existence of any form of joint venture or partnership between them, and agree that 
nothing contained herein or in any document executed in connection herewith shall be 
construed as making City and Developer joint venturers or partners. 
 
 14.04 No Third Party Beneficiaries.  The only parties to this Agreement are 
Developer and City.  There are no third party beneficiaries and this Agreement is not 
intended, and shall not be construed, to benefit, or be enforceable by any other person 
whatsoever. 
 
 14.05 Ambiguities or Uncertainties.  The parties hereto have mutually 
negotiated the terms and conditions of this Development Agreement and this has 
resulted in a product of the joint drafting efforts of both parties.  Neither party is solely or 
independently responsible for the preparation or form of this agreement.  Therefore, any 
ambiguities or uncertainties are not to be construed against or in favor of either party. 
 
 SECTION 15. APPLICABLE LAW. 
 
 This Agreement shall be construed and enforced in accordance with the laws of 
the State of California. 
 
 SECTION 16. SUPERSEDURE OF SUBSEQUENT LAWS OR JUDICIAL 

ACTION. 
 
 The provisions of this Agreement shall, to the extent feasible, be modified or 
suspended as may be necessary to comply with any new law or decision issued by a 
court of competent jurisdiction, enacted or made after the effective date which prevents 
or precludes compliance with one or more provisions of this Agreement.  Immediately 
after enactment of any such new law, or issuance of such decision, the parties shall 
meet and confer in good faith to determine the feasibility of any such modification or 
suspension based on the effect such modification or suspension would have on the 
purposes and intent of this Agreement other than all new laws enacted by the City. 
 
 SECTION 17. COOPERATION IN THE EVENT OF LEGAL CHALLENGE. 
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 In the event of any legal or equitable action or other proceeding instituted by any 
third party (including a governmental entity or official) challenging the validity of any 
provision of this Agreement or the Potential Subsequent Development Approvals, 
should any be obtained, the parties hereby agree to cooperate in defending said action 
or proceeding. 
 
 SECTION 18. HOLD HARMLESS AGREEMENT. 
 
 Developer hereby agrees to, and shall defend, save and hold City and its elected 
and appointed boards, commissions, officers, agents, and employees harmless from, 
any and all claims, costs and liability for any damages, personal injury or death, which 
may arise, directly or indirectly, from Developer's or Developer's contractors', 
subcontractors', agents or employees' operations under this Agreement, whether such 
negligent operations be by Developer or by any of Developer's contractors, 
subcontractors, agents or employees.  City shall retain the right to select the attorney of 
its choice to defend any action requiring a defense under this section.  
 
 SECTION 19. INDEMNIFICATION. 
 
 Developer shall defend, indemnify and hold harmless City and its agents, officers 
and employees against and from any and all liabilities, demands, claims, actions or 
proceedings and costs and expenses incidental thereto (including costs of defense, 
settlement and reasonable attorneys' fees), which any or all of them may suffer, incur, 
be responsible for or pay out as a result of or in connection with any challenge to the 
legality, validity or adequacy of any of the following: (i) this Agreement; (ii) the 
environmental impact report prepared in connection with the adoption of the Project; 
and (iii) the proceedings undertaken in connection with the adoption or approval of any 
of the above.  City shall retain the right to select the attorney of its choice to defend any 
action requiring a defense under this section. 
 
 SECTION 20. NOTICES. 
 
 Any notice or communication required hereunder between City or Developer 
shall be in writing, and may be given either personally or by registered mail, return-
receipt requested.  Notice, whether given by registered mail or personal delivery, shall 
be deemed to have been given and received on the actual receipt by any of the 
addresses designated below as the party to whom notices are to be sent.  Any party 
hereto may at any time, upon written notice to the other party hereto, designate any 
other address in substitution of the address to which such notice or communication shall 
be given.  Such notices or communications shall be given to the parties at their 
addresses set forth below: 
 
 To City: 
 
 Community Development Director 
 City of Imperial Beach 
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 825 Imperial Beach Boulevard 
 Imperial Beach, California 91932 
 
 To Developer: 
 
 Developer  Need this filled in. 
                                   
                                   
                                   
 SECTION 21. EXHIBITS. 
 
 21.01 Designation of Exhibits.  The reference to a specified Exhibit in this 
Agreement is a reference to a certain one of the exhibits listed below, as determined by 
the accompanying letter designation. 
 
 Exhibit Designation  Description 
 
 Exhibit A   Property Description of the Subject Property 
 Exhibit B   Development Agreement Procedures Ordinance  
 Exhibit C   Existing Land Use Ordinances  
 Exhibit D   Seacoast Inn Specific Plan  
 Exhibit E   Site Plan 
 Exhibit F   Conditions of Approval 
 Exhibit G   Schedule of Performance 
 
 21.02 Incorporation by Reference.  All exhibits are deemed incorporated by 
reference into this Agreement. 
 
 SECTION 22. SEVERABILITY. 
 
 If any term, provision, covenant or condition of this Agreement is held by a court 
of competent jurisdiction to be invalid, void or unenforceable, the remaining provisions 
of this Agreement shall continue in full force and effect, unless enforcement of this 
Agreement as so invalidated would be unreasonable or grossly inequitable under all the 
circumstances or would frustrate the purposes of this Agreement. 
 
 SECTION 23. RECORDATION. 
 
 In order to comply with Section 65868.5 of the Development Agreement Statute 
and Section of the City Enacting Ordinance, the parties do hereby direct the City 
Manager to cause a copy of this Agreement to be recorded with the County Recorder of 
the County, within ten (10) days after passage by the City of the ordinance approving 
this Agreement. 
 
 SECTION 24. ENTIRE AGREEMENT. 
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 This Agreement and the Exhibits attached hereto contain all the representations 
and the entire agreement between the parties with respect to the subject matter hereof.  
Except as otherwise specified in this Agreement and the Exhibits hereto, any prior 
correspondence, memoranda, agreements, warranties or representations are 
superseded in total by this Agreement and Exhibits hereto. 
 
 SECTION 25. COUNTERPARTS. 
 
 This Agreement may be executed in duplicate counterpart originals, each of 
which is deemed to be an original, and all of which when taken together shall constitute 
one and the same instrument. 
 

The Rest of This Page is Intentionally Left Blank 
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Executed at Imperial Beach, California on ____________________________                            
 
 IN WITNESS WHEREOF, the parties hereto have caused this AGREEMENT 
to be executed as of the dates written above.  
 
City of Imperial Beach     
 
    
By:                                                       
 Jim Janney, Mayor 

 [Developer] *see notes below 
  
 
By:                                                 

 
 [Name of Officer, Title] 

APPROVED AS TO CONTENT:   
 
City of Imperial Beach     
    
 
By:                                                       
  
 
 

  
By:                                                 
  
 [Name of Officer, Title] 
 
 
 

 
APPROVED AS TO FORM: 
 
City of Imperial Beach     
 
 
By: _________________________ 

James P. Lough, 
 City Attorney 
 
ATTEST: 
 
By: _________________________ 

Jacque Hald, City Clerk  
 

  

 
*Notes: If the Developer is a Corporation, then this document must be executed by the Corporation’s 
Chief Executive Officer, President or Vice-President, on the one hand, and the Corporations’ Chief 
Financial Officer, Treasurer, Assistant Treasurer or Secretary on the other hand.  Developer’s signature 
must be notarized.  
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EXHIBIT “B” 
 

CHAPTER 19.89 
DEVELOPMENT AGREEMENT PROCEDURES 

IN EFFECT ON                    ,2007 
 
 

Title 19 ZONING  

Chapter 19.89. DEVELOPMENT AGREEMENT PROCEDURES 

 
 

19.89.010. Applications. 

A. Authority for Adoption. These regulations are adopted under the authority of Government 
Code Sections 65864 through 65869.5. 

B. Forms and Information. 

1. The Community Development Director shall prescribe the form for each application, 
notice and document provided for or required under these regulations for the 
preparation and implementation of development agreements. 

2. The Community Development Director may require an applicant to submit such 
information and supporting data, as the Community Development Director considers 
necessary to process the application. 

C. Fees. The City Council shall by separate resolution fix the schedule of fees and charges 
imposed for the filing and processing of each application and document provided for or 
required under these regulations. 

D. Qualification as an Applicant. Only a qualified applicant may file an application to enter 
into a development agreement. A qualified applicant is a person who has legal or 
equitable interest in the real property, which is the subject of the development agreement. 
Applicant includes authorized agent. The Community Development Director shall require 
an applicant to submit proof of his interest in the real property and of the authority of the 
agent to act for the applicant. Before processing the application, the Community 
Development Director shall obtain the opinion of the City Attorney as to the sufficiency 
of the applicant’s interest in the real property to enter into the agreement. 

E. Proposed Form of Agreement. Each application shall be accompanied by the form of 
development agreement approved by the City. This requirement may be met by 
designating the City’s standard form of development agreement and including specific 
proposals for changes in or additions to the language of the standard form. 

http://municipalcodes.lexisnexis.com/codes/imperial/_DATA/TITLE19/index.html
http://municipalcodes.lexisnexis.com/codes/imperial/_DATA/TITLE19/Chapter_19_89__DEVELOPMENT_AGREEME/index.html
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F. Review of Application. The Community Development Director shall endorse on the 
application the date it is received. He shall review the application and may reject it if it is 
incomplete or inaccurate for processing. If he finds that the application is complete, he 
shall accept it for filing. The director shall review the application and determine the 
additional requirements necessary to complete the agreement. After receiving the 
required information, he shall prepare a staff report and recommendation and shall state 
whether or not the agreement proposed or in an amended form would be consistent with 
the general plan and any applicable specific plan. (Ord. 2004-1018 § 1 (part), 2004) 

 

19.89.020. Notices and hearing. 

A. Duty to Give Notice. The Community Development Director shall give notice of 
intention to consider adoption of development agreement and of any other public hearing 
required by law or these rules. 

B. Requirements for Form and Time of Notice of Intention to Consider Adoption of 
Development Agreement. 

 1.  Form of Notice. The form of the notice of intention to consider adoption of  
  development agreement shall contain: 

  a. A time and place of the hearing; 

  b. A general explanation of the matter to be considered, including a general  
      description of the area affected; and 

  c. Other information required by specific provisions of these regulations or which  
      the planning director considers necessary or desirable. 

 2.  Time and Manner of Notice. The time and manner of giving notice is by: 

  a. Publication or Posting. Publication at least once in a newspaper of general  
      circulation, published and circulated in the City of Imperial Beach, or if there is 
      none, posting in at least three public places in the City of Imperial Beach. 

  b. Mailing. Mailing of the notice to all persons shown on the last equalized  
       assessment roll as owing real property within five hundred feet of the property, 
      which is the subject of the proposed development agreement. If the number of  
     owners to whom notice is to be mailed is greater than one thousand, the   
     Community Development Director may, as an alternative, provide notice in the  
     manner set forth in Section 65091 as amended of the Government Code. 

 3.  Additional Notice. The City Council may direct that notice of the public hearing  
  to be held before it shall be given in a manner that exceeds the notice   
  requirements prescribed by State law. 

 4.  Declaration of Existing Law. The notice requirements referred to in subsections  
  (B)(2)(a) through (b) of this section are declaratory of existing law. (Government  
  Code Section 65867 as amended and as incorporated by reference). If State law  
  prescribes a different notice requirement, notice shall be given in that manner. 
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C.  Failure to Receive Notice. Lack of receipt by any person entitled to notice required by 
 law or these regulations do not affect the authority of the City to enter into a development 
 agreement. 

D.  Rules Governing Conduct of Hearing. The public hearing shall be conducted as nearly as 
 may be in accordance with the procedural standards adopted under Government Code 
 Section 65804 for the conduct of zoning hearings and applicable local procedural rules 
 established by the City Council. Each person interested in the matter shall be given an 
 opportunity to be heard. The applicant has the burden of proof at the public hearing on 
 the proposed development agreement. 

E.  Irregularity in Proceedings. No action, inaction or recommendation regarding the 
 proposed development agreement shall be held void or invalid or be set aside by a court 
 by reason of any error, irregularity, informality, neglect or omission (“error”) as to any 
 matter pertaining to petition, application, notice, finding, record, hearing, report, 
 recommendation, or any matters of procedure whatever, unless after an examination of 
 the entire case, including the evidence, the court is of the opinion that the error 
 complained of was prejudicial and that by reason of the error, the complaining party 
 sustained and suffered substantial injury, and that a different result would have been 
 probable if the error had not occurred or existed. There is no presumption that error is 
 prejudicial or that injury was done if error was shown. (Ord. 2004-1018 § 1 (part), 2004) 

19.89.020 

19.89.030. Standards of review, findings and decision. 

A.  Determination by the City Council. After the hearing by the City Council, the City 
 Council shall make its decision to approve or deny the proposed development agreement. 
 The approval shall include the City Council’s determination whether or not the 
 development agreement proposed: 

 1. Is consistent with the objectives, policies, general land uses and programs specified in    
     the general plan, the local coastal plan and any applicable specific plan; 

 2. Is compatible with the uses authorized in, and the regulations prescribed for, the land    
     use district in which the real property is located; 

 3. Is in conformity with public convenience, general welfare and good land use practice; 

 4. Will not be detrimental to the health, safety and general welfare; and 

 5. Will not adversely affect the orderly development of the property or the preservation of 
     property values. 

B.  Approval of the Development Agreement. If the City Council approves the development 
 agreement, it shall do so by the adoption of an ordinance. 

After the ordinance approving the development agreement takes effect, the City Council may 
enter into the agreement. (Ord. 2004-1018 § 1 (part), 2004) 

19.89.030 
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19.89.040. Amendment and cancellation of agreement by mutual consent. 

A.  Initiation of Amendment or Cancellation. For an existing development agreement, either 
 party may propose an amendment to or cancellation in whole or in part. 

B.  Procedure. The procedure and notice requirements for proposing an adoption of an 
 amendment to or cancellation in whole or in part of the development agreement is the 
 same as the procedure for entering into the agreement in the first instance. (Ord. 2004-
 1018 § 1 (part), 2004) 

 

19.89.050. Recordation of development agreement, amendment or cancellation. 

A.  Within ten days after the City enters into the development agreement, the City Clerk shall 
 have the agreement recorded with the County Recorder. 

B.  If the parties to the agreement or their successors in interest amend or cancel the 
 agreement as provided in Government Code Section 65868, or if the City terminates or 
 modifies the agreement as provided in Government Code Section 65865.1 for failure of 
 the applicant to comply with good faith with the terms or conditions of the agreement, the 
 City Clerk shall have notice of such action recorded with the County Recorder. (Ord. 
 2004-1018 § 1 (part), 2004) 

19.89.060. Periodic review. 

A.  Time for and Initiation of Review. The City shall review the development agreement 
 every twelve months from the date the agreement is entered into. The time for review 
 may be modified either by agreement between the parties or by initiation in one or more 
 of the following ways: 

 1. Recommendation of the Community Development Department; 

 2. Affirmative vote of at least three members of the City Council; 

B.  Notice of Periodic Review. The Community Development Director shall initiate the 
 review proceeding by giving notice to the property owner that the City intends to 
 undertake a periodic review of the development agreement. He or she shall give the 
 notice as provided in Government Code Section 65091(a)(1) and (2). 

C.  Hearing. The City Council shall conduct a hearing at which the property owner must 
 demonstrate good faith compliance with the terms of the agreement. The burden of proof 
 on this issue is upon the property owner. 

D.  Findings Upon Hearing. The City Council shall determine, upon the basis of substantial 
 evidence, whether or not the property owner has, for the period under review, complied i
 n good faith with the terms and conditions of the agreement. 

E.  Procedure Upon Findings. If the City Council finds and determines on the basis of 
 substantial evidence that the property owner has complied in good faith with the terms 
 and conditions of the agreement during the period under review, the review for that 
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 period is concluded, and a notice of that determination shall be published and mailed as 
 provided in subsection B of this section. If the City Council finds and determines on the 
 basis of substantial evidence that the owner has not complied with the terms and 
 conditions of the agreement, the City Council may set the matter for modification or 
 termination of the agreement under the procedures set forth in Section 19.89.070 of this 
 chapter. (Ord. 2004-1018 § 1 (part), 2004) 

19.89.070. Modification or termination. 

A.  Proceedings Upon Modification or Termination. If, upon a finding, under Section 
 19.89.060(E) of this chapter, the City determines to proceed with modification or 
 termination of the agreement, the City shall give notice as provided in Section 
 19.89.060(B) of this chapter to the property owner of its intention so to do. The notice 
 shall contain: 

 1. The time and place of the hearing, which shall be conducted by the City Council; 

 2. A statement as to whether or not the City proposes to terminate or to modify the                 
    development agreement; and 

 3. Other information that the City considers necessary to inform the property owner of     
    the nature of the proceeding. 

B.  Hearing on Modification or Termination. At the time and place set for the hearing on 
 modification or termination, the property owner shall be given an opportunity to be 
 heard. At the hearing, the City Council shall make a determination as to whether the 
 development agreement should be terminated or modified. If, as a result of the hearing, 
 the City Council finds and determines that the applicant or successor in interest has not 
 complied in good faith with the terms and conditions of the agreement, the City may 
 terminate or modify the agreement. The City Council may also modify or suspend the 
 provisions of the development agreement if the City Council finds and determines 
 implementation of the agreement poses a health or safety risk to the community. The City 
 Council may refer the matter back to the Community Development Department for 
 further review or for report and recommendation. The City Council may impose those 
 conditions to the action it takes as it considers necessary to protect the interests of the 
 City and/or the surrounding community. The decision of the City Council is final. (Ord. 
 2004-1018 § 1 (part), 2004) 

19.89.080. Issuance of building permit. 

A.  A building permit may not be issued for any project approved pursuant to the 
 development agreement process, if at the time for issuance the development agreement 
 has been terminated. 

B.  If at the time a building permit is requested for any project approved pursuant to the 
 development agreement process there is a hearing pending to determine the existence of 
 default by the property owner or any obligor under the terms of the development 
 agreement, then in such case no building permit may be issued without written approval 
 of the City Manager. (Ord. 2004-1018 § 1 (part), 2004) 
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EXHIBIT “C” 
 

EXISTING LAND USE ORDINANCES AND PLANS 
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EXHIBIT “D” 
Project Description 

Seacoast Inn Development Plan 
 
Project Overview: 
The proposed seventy-eight (78) Guest Suite, Beach Resort Hotel will be developed on a 1.39-
acre site, which presently consists of an existing thirty-eight (38)-rooms hotel property located at 
800 Seacoast Drive in the City of Imperial Beach. This hotel is proposed to be contained with 
two (2) main guest room four (4)-story buildings that are configured into a star-shaped pattern, 
approximately southwest to northeast and southeast to northwest, across the central portion of the 
property.  The hotel project is proposing a “Grand Entryway” for the Seacoast Drive frontage 
with a full-service public restaurant on the westerly views from a dining deck and the main 
dining room.   
 
A City public park, Dunes Park, is located immediately to the north of the proposed hotel site.  
Date Avenue is located immediately to the south of the site.  The proposed hotel also includes a 
full-service public restaurant with patio dining, a hotel guest swimming pool area, conference 
facilities/meeting rooms, and 114 parking spaces as an underground level. 
 
The existing hotel facility consists of 38-guest rooms contained in three (3) contiguous two-story 
buildings surrounding an inner courtyard swimming pool.  The existing facility contains a lobby, 
a breakfast area, offices on the first floor.  A penthouse apartment is contained on the third (3) 
floor on the north end of the building and occupies approximately one-half of the floor area on 
this floor level.  This existing hotel facility will be razed to accommodate the proposed hotel; 
provide new and additional parking spaces, resolve existing building setback issues; and comply 
with the City’s Specific Plan Ordinance and Local Coastal Plan requirements for project 
development.  The existing seawall will also be razed and relocated landward thirty-five (35) 
 feet, which will comply with requirements of governing agencies responsible for the Coastal 
zone. 
 
The proposed project includes an architectural design influence that evokes a “Tropical Art 
Decco” theme as influenced by the elements, tones and colors associated with the Pacific Basin 
region.  This theme will also incorporate the use of a “Grand Entryway” with a cascading or 
waterfall feature, a porte-cochere driveway for guest drop-off and pick-up and the Lobby/Public 
areas of the hotel.  The exterior of each guest room is highlighted with cantilevered canopies and 
balconies.   
 
 
Building Design Treatments/Configuration 
The star-shaped building configuration and the above described architectural design theme will 
allow the limited property dimensions to accommodate all guest and public facilities planned for 
the site.  Among the building design elements to be used, the project proposes the use of 
decorative wrought iron or an equivalent material for railing details and lighted torches for 
corner posts of all terraces.  Proposed building wall treatments will include the use of articulated, 
recessed, curved or carved elements/accents, including full height and sculptured relief’s placed 
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at strategic locations throughout the hotel.  These treatments are intended to carry out the design 
theme for the building exteriors and interiors to soften structural monotony and to provide 
visual/design theme effects that are consistent and pleasing to visitors/guests. 
 
The buildings have been massed to best utilize the views of the beach and ocean areas as well as 
work within the confines of the property dimensions.  The overall building footprint is a star-
shaped configuration that maximizes guest room views of the beach area and maximizes the 
views from public areas of the hotel.  Additionally, the swimming pool location provides guest 
facilities, while creating maximum public views from Dunes Park.  All buildings shall be a 
maximum height of forty (40)-feet as required by City Ordinance for the Seacoast Commercial 
area.  Elevator towers, building parapets and mechanical equipment rooms on the building roof 
will exceed the forty (40)-feet height limitation, but will not exceed a height of forty-three (43)-
feet.  These described facilities are allowed by City Ordinance.    
 
The maximum height of the proposed hotel will not exceed four stories or 40 feet, per City of 
Imperial Beach Specific Plan Ordinance. The project also includes the construction of a new 
shoreline protection device to be located thirty-five (35)-feet east (landward) of an existing 
seawall as a part of the proposed hotel.  The proposed hotel also will be constructed at this 
landward location and provide for improved public access to the beach area. The proposed 
project will also include specific public improvements, such as but not limited to: street end 
improvements at the western terminus of Date Avenue and public access improvements to Dunes 
Park.  
 
Ground Floor Area Configuration 
The proposed full-service restaurant area will contain approximately 9,590 square feet for the 
main dining room, a bar and lounge area and kitchen facilities.  The proposed 
conference/meeting rooms area and main lobby area will be approximately 5,760 square feet in 
area and an outside landscaped terrace area.  The ground floor level will also contain six (6) 
guest rooms on the northerly side of this level.  This level also has a dining deck that will be 
available to the public as well as guests.  The swimming pool, with its sun deck are located on 
the northerly side of the property and will have a guest only deck area with controlled, secure 
access. 
 
The planned “Grand Entryway” for the main hotel entrance from Seacoast Drive is located on 
this level and will include a porte-cochere drive, a water feature and a cascading waterfall feature 
incorporated into the porte-cochere structure over the driveway. 
 
The main lobby will contain the reception desk, office area and Bell Captain area.  Inside the 
main lobby will also contain a water feature leading to the lobby lounge area that overlooks the 
Pacific Ocean and pool area.  Special textured walkways and deck paving materials will be used 
for the entryway and for the public and private deck areas.    
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Second Floor Level Configuration 
The second floor configuration will contain approximately twenty-four (24) guest rooms with 
approximately 650 square feet of area per guest room including kitchen facilities.  
 
Third Floor Level Configuration 
The third floor configuration will contain approximately twenty-four (24) guest rooms with 
approximately 650 square feet of area per guest room including kitchen facilities. 
 
Fourth Floor Level Configuration 
The fourth floor configuration will contain approximately twenty-four (24) guest rooms with 
approximately 650 square feet of area per guest room including kitchen facilities. 
 
Landscape Treatments 
Extensive landscape treatments are proposed throughout the interior and exterior areas of the 
proposed hotel.  Special landscape treatments are planned for the Seacoast building frontages 
that incorporate the use of mature box specimen-sized trees, flowers, flowering bushes and 
ground cover plant materials.   The planned landscape/plant materials will be consistent with the 
architectural design theme described herein.  The exterior landscape treatments will extend along 
the building exteriors on the north and south sides of the proposed project.  Potted plants and 
landscape boxes will be used for other public areas including the lobby lounge, the main lobby 
area, the restaurant and conference facilities. 
 
Underground Parking 
The proposed project will provide 114 off-street parking spaces in a below grade parking facility, 
which will also house equipment rooms for the planned elevators, maintenance/repair facilities, 
laundry and other similar storage, approximately 2,800 square feet of floor area.  This below 
grade parking area will be approximately ten (10) feet below the ground level of the hotel 
building.  Water pumping facilities will also be required to be located in this area. 
 
 
Hotel/Owner Investor Restrictions 
 
All guestrooms in the proposed hotel will be bound by a single set of Conditions, Covenants and 
Restrictions (“CC&Rs”) as well as conditions of approval from the City and the Commission to 
ensure that guestrooms will function as traditional guestrooms under hotel management.  The 
restrictions will be recorded on every deed for every guestroom and cannot be altered or 
removed without approval from the City and Commission.  With these controls there should be 
no difference between the operation of the redeveloped condotel and the existing traditional 
hotel.  The developer proposes to adopt the following restrictions:   
 

1. The project shall have an on-site hotel operator to manage reservations of all 
guestrooms.  Whenever any individually owned hotel unit is not occupied by its 
owner(s), that unit shall be available for hotel rental by the general public on the same 
basis as a traditional hotel room, and its availability shall not be conditioned on a renter's 
willingness to rent any additional unit.  
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2. The hotel operator shall market and advertise all 78 condo hotel to the general public. 
Unit owners may also market and advertise their units but all reservations shall be made 
by and through the hotel operator.  

 
3. Unit owners shall not discourage rental of their unit or create disincentives meant to 
discourage rental of their unit.  

 
4. All individually owned hotel units shall be rented at the same or comparable rate to 
that charged by the hotel operator for the traditional hotel rooms of a similar class or 
amenity level.  

 
5. The hotel operator shall maintain records of usage by owners and renters and rates 
charged for all units, and shall be responsible for reporting Transient Occupancy Taxes 
based on records of use for all units, a service for which the hotel operator may charge 
the unit owner a reasonable fee.  

 
6. Each individually owned hotel unit shall be used by its owner(s) (no matter how many 
owners there are) for no more than 90 days per calendar year with a maximum of 25 days 
use during any immediately preceding 50-day time period. 

 
7. The use period limitations identified in paragraph 6 above, shall be unaffected by 
multiple owners or the sale of a unit to a new owner during the calendar year, meaning 
that all such owners of any given unit shall be collectively subject to the use restriction as 
if they were a single, continuous owner.  
 
8. No portion of the project may be converted to time-share, full-time occupancy 
condominium, apartment, or any other type of project that differs from the 78 
guestrooms. 
 
 
 
 
 

CC&R's 
1. The CC&R’s will include all of the restrictions lists above, they will not be changed 
without approval by the Coastal Commission, and they will be recorded against all 
individual property titles. 

 
 

Condition Compliance and Enforcement  
1.  The applicant or any successor-in-interest as hotel owner-operator shall maintain the 
legal ability to ensure compliance with the terms and conditions of the permit at all times 
in perpetuity and shall be responsible in all respects for ensuring that all parties subject to 
this permit comply with the terms and conditions of this permit. Each owner of an 
individual condominium unit is jointly and severally liable with the hotel owner-operator 
for violations of the terms and conditions herein. 
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2.  All documents related to the marketing and sale of the condominium interests, 
including marketing materials, sales contracts, deeds, CC&R's and similar documents, 
shall notify potential buyers of the following:  

A.  The owners of individual hotel units are jointly and severally liable with the 
hotel owner-operator for any violations of the terms and conditions of herein; and  
B.  The occupancy and use of the units is restricted pursuant to conditions 1, 3, 
and 4.  

3.  The applicant and any successor-in-interest as hotel owner-operator, and each future 
unit owner shall obtain, prior to sale of individual units, a written acknowledgement from 
the buyer that occupancy is limited to 90 days per calendar year with a maximum of 25 
days use during any immediately preceding 50-day time period, that the unit must be 
available for rental by the hotel operator when not occupied by the owner, and that there 
are further restrictions on use and occupancy as described herein.  
 
4.  The applicant and all successors-in-interest as hotel owner-operator shall monitor and 
record hotel occupancy and use by the general public and the owners of individual hotel 
units throughout each year. The records shall be sufficient to demonstrate compliance 
with the restrictions set forth in conditions 1, 3, and 4. The hotel owner-operator shall 
also maintain documentation of rates paid for hotel occupancy and of advertising and 
marketing efforts. All such records shall be maintained for ten years and shall be made 
available to the Executive Director of the California Coastal Commission (CCC) upon 
request and to the auditor required below. Within 30 days of commencing hotel 
operations, the hotel owner-operator shall submit notice to the CCC Executive Director 
of commencement of hotel operations.  
 
5.  On the first anniversary of the opening of hotel operations, and exactly every year 
thereafter, the hotel owner-operator shall retain an independent auditing company to 
perform an audit to evaluate compliance with Special Conditions 1, 3, and 4. The audit 
shall evaluate compliance by the hotel owner, operator and owners of individual hotel 
units during the prior one-year period. The hotel owner-operator shall obtain the CCC 
Executive Director's written approval of the independent auditor before the auditor is 
retained. Such approval shall be sought at least 3 months before the deadline for retaining 
an auditor (the first anniversary of hotel operations). The hotel owner-operator shall 
require the auditor to prepare a report identifying the auditor's findings, conclusions and 
the evidence relied upon, and such report shall be submitted to the CCC Executive 
Director within 6 months after the conclusion of each one-year period of hotel operations. 
After five years, the one-year audit period may be extended to two years upon written 
approval of the CCC Executive Director. The CCC Executive Director may grant such 
approval if each of the previous audits revealed compliance with the conditions.  
 
6.  Hotel operations management shall submit a quarterly report to the City documenting 
that the project is in conformance with the City's TOT requirements.  
 
7.  If the hotel owner and hotel operator at any point become separate entities, the hotel 
owner and the hotel operator shall be jointly and severally liable for violations of the 
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terms and conditions of this permit.  
 
8.  PRIOR TO OCCUPANCY OF THE APPROVED UNITS, the applicant shall submit 
for review and written approval of the CCC Executive Director, a plan specifying how 
the applicant will implement the requirements herein. The plan must include, at a 
minimum, the sale contract, grant deed, CC&Rs and the rental program agreement 
entered into between individual unit owners and the hotel owner-operator that will be 
used to satisfy the conditions. The plan must demonstrate that the applicant has 
established mechanisms that provide the applicant or any successor-in-interest as hotel 
owner-operator adequate legal authority to implement the requirements of this condition. 
Any proposed changes to the approved plan and subsequent documents pertaining to 
compliance with and enforcement of the terms and conditions of this permit including 
deeds and CC&R's shall be reported to the CCC Executive Director. No change to any 
documents noted above pertaining to compliance with and enforcement of the terms and 
conditions of this permit including deeds and CC&R's shall occur without a CCC-
approved amendment to the permit unless the CCC Executive Director determines that no 
such amendment is required.  
 

Room Management and Rental When Hotel Operator is Not Owner's Rental Agent 
1.  The operator of the hotel shall manage the condominiums as part of the hotel 
inventory, which management will include the booking of reservations through the rental 
agent, mandatory front desk check-in and check-out, maintenance, cleaning services and 
preparing the units for use by guests/owners. In addition, if the hotel operator is not the 
owner’s rental agent, or if the owner is acting without a rental agent, then the operator 
shall have the right, working through the owner or its designated rental agent, to book 
any unoccupied room to fulfill demand, at a rate similar to comparable accommodations 
in the hotel. The owner or an owner’s rental agent may not withhold units from use. In all 
circumstances, the operator shall have full access to the condominiums’ reservation and 
booking schedule so that the operator can fulfill its booking and management obligations 
hereunder. The keys shall be electronic and created upon each new occupancy to control 
the use of the condominium units. 
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EXHIBIT “E” 
 
 

SITE PLAN 
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EXHIBIT “F” 

 
CONDITIONS OF APPROVAL 
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EXHIBIT “G” 
 

SCHEDULE OF PERFORMANCE 
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