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Any writings or documents provided to a majority of the City Council/RDA/Planning 
Commission/Public Financing Authority regarding any item on this agenda will be made available 
for public inspection in the office of the City Clerk located at 825 Imperial Beach Blvd., Imperial 

Beach, CA 91932 during normal business hours. 

A G E N D A  
 

IMPERIAL BEACH CITY COUNCIL 
REDEVELOPMENT AGENCY 

PLANNING COMMISSION 
PUBLIC FINANCING AUTHORITY 

 

AUGUST 6, 2008 
 

Council Chambers 
825 Imperial Beach Boulevard 

Imperial Beach, CA  91932 
 

REGULAR MEETING – 6:00 P.M. 
 
 

THE CITY COUNCIL ALSO SITS AS THE CITY OF IMPERIAL BEACH REDEVELOPMENT AGENCY, 
PLANNING COMMISSION, AND PUBLIC FINANCING AUTHORITY 
 

The City of Imperial Beach is endeavoring to be in total compliance with the Americans with Disabilities 
Act (ADA).  If you require assistance or auxiliary aids in order to participate at City Council meetings, 

please contact the City Clerk’s Office at (619) 423-8301, as far in advance of the meeting as possible. 

REGULAR MEETING CALL TO ORDER BY MAYOR 

ROLL CALL BY CITY CLERK 

PLEDGE OF ALLEGIANCE 

AGENDA CHANGES 

MAYOR/COUNCIL REIMBURSEMENT DISCLOSURE & COMMUNITY ANNOUNCEMENTS 

PUBLIC COMMENT - Each person wishing to address the City Council regarding items not on the 
posted agenda may do so at this time.  In accordance with State law, Council may not take action on 
an item not scheduled on the agenda.  If appropriate, the item will be referred to the City Manager or 
placed on a future agenda. 

PRESENTATIONS (1.1 - 1.2) 

1.1* PRESENTATION OF PROCLAMATION – LITTLE LEAGUE VOLUNTEERS. (0410-30) 

1.2* SWEETWATER UNION HIGH SCHOOL DISTRICT UPDATE.  (1010-20) 

* No Staff Report.  
 

CONSENT CALENDAR (2.1 - 2.6) - All matters listed under Consent Calendar are considered to be 

routine by the City Council and will be enacted by one motion.  There will be no separate discussion of these 
items, unless a Councilmember or member of the public requests that particular item(s) be removed from the 
Consent Calendar and considered separately.  Those items removed from the Consent Calendar will be 
discussed at the end of the Agenda.   

2.1 MINUTES. 
City Manager’s Recommendation: Approve the minutes of the Regular City Council 
Meeting of July 16, 2008. 
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CONSENT CALENDAR (Continued) 

2.2 RATIFICATION OF WARRANT REGISTER.  (0300-25) 
City Manager’s Recommendation:  Ratify the following registers: Accounts Payable 
Numbers 66713 through 66849 with the subtotal amount of $2,769,153.52; and Payroll 
Checks 39856 through 39920 for the pay period ending 07/03/08 with the subtotal 
amount of $182,664.09 and Payroll Checks 39921 through 39987 for the pay period 
ending 07/17/08 with the subtotal amount of $194,311.90; for a total amount of 
$3,146,129.51. 

2.3 RESOLUTION NO. 2008-6663 – SALE OF SURPLUS PROPERTY.  (0380-45) 
City Manager’s Recommendation: Adopt resolution. 

2.4 RESOLUTION NO. 2008-6664 – AUTHORIZING STAFF TO RECEIVE SUMMARY 
BACKGROUND REPORTS.  (0390-40) 
City Manager’s Recommendation: Adopt resolution.   

2.5 RATIFICATION OF LETTER – PROTECT PROPOSITION 42 FUNDING IN THE  
FY 2008-09 STATE BUDGET.  (0460-20) 
City Manager’s Recommendation:  Ratify July 14, 2008 letter to Governor Arnold 
Schwarzenegger and the Members of the California State Senate and Assembly. 

2.6 RESOLUTION NO. 2008-6662 – APPROVING THE JOB DESCRIPTION AND 
SALARY RANGE FOR BUILDING/CODE COMPLIANCE SPECIALIST AND 
AMENDING THE SALARY AND COMPENSATION PLAN ACCORDINGLY.  (0510-20 
& 0520-75) 
City Manager’s Recommendation: Adopt resolution.   
 

ORDINANCES – INTRODUCTION/FIRST READING (3) 

None. 
 
ORDINANCES – SECOND READING & ADOPTION (4.1) 

4.1 ORDINANCE NO. 2008-1073 – AMENDING CHAPTER 2.12 (CITY COUNCIL 
PROCEDURES).  (0410-95) 
City Manager’s Recommendation: 
1. Receive report; 
2. Mayor calls for the reading of the title of Ordinance No. 2008-1073, an Ordinance of 

the City Council of the City of Imperial Beach, California, amending Chapter 2.12 of 
the Imperial Beach Municipal Code (City Council Procedures) to make technical and 
clarifying changes;  

3. City Clerk to read title of Ordinance No. 2008-1073; and 
4. Motion to dispense the second reading and adopt Ordinance No. 2008-1073 by title 

only.   
 

PUBLIC HEARINGS (5) 

None. 
 
REPORTS (6.1 - 6.4) 

6.1 RESOLUTION NO. R-08-157 – AUTHORIZING LOAN AGREEMENT WITH 
BEACHWIND COURT, L.P. FOR THE ACQUISITION AND REHABILITATION OF  
624 12TH STREET.  (0640-20) 
City Manager’s Recommendation:  Adopt resolution. 

6.2 RESOLUTION NO. 2008-6661 – APPROVING THE FINAL MITIGATED NEGATIVE 
DECLARATION (MND) FOR AND ADOPTION OF THE SAND COMPATIBILITY AND 
OPPORTUNISTIC USE PROGRAM (“SCOUP”).  (0220-70) 
City Manager’s Recommendation:  Adopt resolution.   
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REPORTS (Continued) 

6.3 RESOLUTION NO. 2008-6660 – AWARDING A CONTRACT FOR CERTAIN PUBLIC 
WORKS PROJECT – ANNUAL SLURRY SEAL PROJECT (CIP #S07-102).  (0720-25) 
City Manager’s Recommendation:   
1. Receive report; and  
2. Adopt resolution.   

6.4 RESOLUTION NO. 2008-6659 – APPROVING THE AMENDMENT OF COUNCIL 
POLICY 801: POLICIES AND REGULATIONS GOVERNING USE PERMITS FOR 
FACILITIES AND ADOPTING AMENDED APPLICATION, PROCEDURES, FEES AND 
GUIDELINES.  (0910-95 & 0930-95) 
City Manager’s Recommendation:  Adopt resolution.   
 

ITEMS PULLED FROM THE CONSENT CALENDAR (IF ANY) 

MAYOR/COUNCIL REPORTS ON ASSIGNMENTS AND COMMITTEES 

ADJOURNMENT 

The Imperial Beach City Council welcomes you and encourages your continued interest and 
involvement in the City’s decision-making process. 

FOR YOUR CONVENIENCE, A COPY OF THE AGENDA AND COUNCIL MEETING PACKET MAY BE 
VIEWED IN THE OFFICE OF THE CITY CLERK AT CITY HALL OR ON OUR WEBSITE AT 

www.cityofib.com. 

Copies of this notice were provided on July 31, 2008 to the City Council, San Diego Union-Tribune, I.B. Eagle & 
Times, and I.B. Sun. 

STATE OF CALIFORNIA) AFFIDAVIT OF POSTING 
COUNTY OF SAN DIEGO) ss. 
CITY OF IMPERIAL BEACH) 

I, Jacqueline M. Hald, City Clerk of the City of Imperial Beach, hereby certify that the Agenda for the Regular 
Meeting as called by the City Council, Redevelopment Agency, Planning Commission, and Public Financing 
Authority of Imperial Beach was provided and posted on July 31, 2008.  Said meeting to be held at 6:00 p.m. 
August 6, 2008, in the Council Chambers, 825 Imperial Beach Boulevard, Imperial Beach, California.  Said 
notice was posted at the entrance to the City Council Chambers on July 31, 2008 at 12:30 p.m. 
 
 

      
Jacqueline M. Hald, CMC 
City Clerk 

http://www.cityofib.com/


 

MINUTES 
 

IMPERIAL BEACH CITY COUNCIL 
REDEVELOPMENT AGENCY 

PLANNING COMMISSION 
PUBLIC FINANCING AUTHORITY 

 
JULY 16, 2008 

 
Council Chambers 

825 Imperial Beach Boulevard 
Imperial Beach, CA  91932 

 
CLOSED SESSION MEETING – 5:30 P.M. 

REGULAR MEETING – 6:00 P.M. 
 
 

CLOSED SESSION MEETING CALL TO ORDER 
 
MAYOR JANNEY called the Closed Session Meeting to order at 5:30 p.m. 
 
ROLL CALL 
 
Councilmembers present:   Winter, McLean, Bragg 
Councilmembers absent:   None 
Mayor present:    Janney 
Mayor Pro Tem present:   McCoy  
 
Staff present:     City Manager Brown; City Attorney Lough;  

City Clerk Hald 
 
CLOSED SESSION 
 
MOTION BY MCCOY, SECOND BY MCLEAN, TO ADJOURN TO CLOSED SESSION 
UNDER: 
 

CONFERENCE WITH REAL PROPERTY NEGOTIATORS 
Pursuant to Government Code Section 54956.8 
 Property: 776 10th Street, Imperial Beach, CA  91932, APN 626-282-13 
 Agency Negotiator: City Manager 
 Negotiating Parties: Andy & Catherine Borgia 
 Under Negotiation: Instruction to Negotiator will concern price and terms of payment 

 
CONFERENCE WITH LEGAL COUNSEL - EXISTING LITIGATION 

Pursuant to Government Code Section 54956.9(a) 
Name of Case:  Nadine G. Braudaway vs. City of Imperial Beach 
Case No. 37-2007-00076449-CU-EI-SC  

 
MOTION CARRIED UNANIMOUSLY. 
 
MAYOR JANNEY adjourned the meeting to Closed Session at 5:31 p.m. and he reconvened the 
meeting to Open Session at 6:00 p.m.  Reporting out of Closed Session, MAYOR JANNEY 
announced Council met earlier in Closed Session, received information from staff, gave 
direction, and had nothing to report.   

DRAFT 
Item No. 2.1 
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REGULAR MEETING CALL TO ORDER 
 
MAYOR JANNEY called the Regular Meeting to order at 6:01 p.m. 

 
ROLL CALL 
 
Councilmembers present:   Winter, McLean, Bragg 
Councilmembers absent:   None 
Mayor present:    Janney 
Mayor Pro Tem present:   McCoy  
 
Staff present:     City Manager Brown; City Attorney Lough;  

City Clerk Hald 
 
PLEDGE OF ALLEGIANCE 
 
MAYOR JANNEY led everyone in the Pledge of Allegiance. 
 
AGENDA CHANGES 
 
MOTION BY MCLEAN, SECOND BY MCCOY, TO MOVE ITEM NO. 6.5 – RESOLUTION  
NO. 2008-6657 – AUTHORIZING A PROFESSIONAL SERVICES CONTRACT WITH 
NASLAND ENGINEERING FOR THE PREPARATION OF CONSTRUCTION DRAWINGS 
FOR THE DATE AVENUE STREET END TO THE END OF THE AGENDA.  MOTION 
CARRIED UNANIMOUSLY. 
 
MAYOR/COUNCIL REIMBURSEMENT DISCLOSURE & COMMUNITY ANNOUNCEMENTS 
 
COUNCILMEMBER MCLEAN spoke about his recent trip to Iowa; he attended the Employee 
Appreciation Luncheon, hosted by the Kiwanis Club; he announced the recent passing of former 
Mar Vista High School Student James Trevor, a Green Beret who passed away in Afghanistan; 
and he announced that he would be presenting a resolution to City Council supporting the 
construction of a tennis court at Mar Vista High School.   
 
COUNCILMEMBER MCCOY spoke about the incident in Columbia involving Ingrid Betancourt 
and how lucky we are in the United States where we can speak freely without retribution. 
 
MAYOR JANNEY thanked City staff and the Sheriff’s Dept. for their efforts on the successful 
Sandcastle event. 
 
COMMUNICATIONS FROM CITY STAFF  
 
None. 
 
PUBLIC COMMENT 
 
JOHN HANKS presented a portfolio to City Council showcasing the surfboards he collected and 
offered them to the City for a Surfboard museum.   
 
MAYOR JANNEY responded that he would contact Mr. Hanks regarding his offer to the City. 
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MARK BECKET complained about minors who are drinking, loitering, and painting graffiti at the 
business located on the corner of Daisy Avenue and Seacoast Drive. 
 
MAYOR JANNEY responded he and the City Manager met with the property owner a few 
months prior regarding similar issues of concern; he noted that the problems are occurring on 
private property and some of the responsibility falls upon the owner; and he referred the matter 
to staff.   
 
ALBERT KNECHT complained about unfinished cement work in front of his house; he 
requested that the matter be presented to City Council for consideration on the next agenda and 
he submitted photos for the record (additional speaker slips submitted by JACK FISHER,  
JONA KNECHT, CHUCK MACHAK, and BONNIE PETERSON). 
 
MAYOR JANNEY responded that he would have a discussion with the City Attorney regarding 
the matter. 
 
PRESENTATIONS (1.1 - 1.3) 
 
1.1 RECYCLE ALL-STAR AWARD PRESENTATION.  (0270-30) 
 
MAYOR JANNEY presented the Recycle All-Star Award Certificate and used oil-recycling 
premiums to Jill Jongeward. 
 
MARCO TOPETE, of EDCO, presented the $100.00 check to Ms. Jongeward. 
 
1.2 PRESENTATION ON VISUAL SIMULATIONS OF PALM AVENUE AND OLD PALM 

AVENUE BY SUSAN B. BALDWIN, SENIOR REGIONAL PLANNER, SANDAG.  
(0140-40) 

 
SUSAN BALDWIN, of SANDAG, gave a PowerPoint presentation on visual simulations of Palm 
Avenue and Old Palm Avenue. 
 
1.3 PRESENTATION ON SAN DIEGO COUNTY’S LOCAL BANKING INITIATIVE AND AN 

UPDATE ON PROPERTY TAXES BY DAN MCALLISTER, SAN DIEGO COUNTY 
TREASURER-TAX COLLECTOR.  (0150-30) 

 
DAN MCALLISTER, of the County of San Diego, provided copies of the current tax bill and gave 
a presentation on the County’s local banking initiative and an update on property taxes. 
 
MOTION BY MCLEAN, SECOND BY WINTER, TO TAKE ITEM NO. 6.7 – PROPOSED 
COLOR CHANGE/PAINTING OF BEACH LIFEGUARD TOWERS AND STREET END AND 
PIER STRUCTURES COLOR PALETTE CONCEPT BEFORE THE CONSENT CALENDAR.  
MOTION CARRIED UNANIMOUSLY. 
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6.7 PROPOSED COLOR CHANGE/PAINTING OF BEACH LIFEGUARD TOWERS AND 
STREET END AND PIER STRUCTURES COLOR PALETTE CONCEPT.  (0150-70 & 
0910-40) 

 
CITY MANAGER BROWN introduced the item. 
 
COMMUNITY DEVELOPMENT DIRECTOR WADE gave a PowerPoint presentation on 
renderings of the lifeguard towers in the proposed color palette with the addition of emblems 
from the Port’s new marketing campaign; he noted that the color palette presented replicates of 
the same colors from Pier Plaza; he also reported on concerns of the Public Safety Department, 
including: the need to have the towers readily identifiable and the writing on the towers more 
readable; comfort of the lifeguards (some colors will attract/absorb heat more than others); and 
the colors should be painted appropriately and professionally (ideally during the manufacturing 
process); he recommended working together with the Port on alternative colors that protect 
against undue heat yet still achieve the Port’s objective; he also provided a sample color of 
arctic white, a low heat generating color suggested by the Public Safety Department; and he 
reported that the Tidelands Advisory Committee supported the general idea of adding color to 
the street ends. 
 
PORT COMMISSIONER BIXLER spoke in support of improving the appearance and vibrancy of 
the street ends and lifeguard towers by adding color. 
 
Council discussion ensued regarding the average temperature within the lifeguard towers; 
concerns raised regarding dark colors on the roof and deck resulting in increased temperatures 
within the towers; adding the word “please” before “keep off”; have verbal lifeguard warnings 
also announced in Spanish; the possibility of having advertising on the lifeguard towers; the 
street ends and lifeguard towers should be of the same theme; and concerns raised regarding 
costs for paint and maintenance. 
 
Consensus of City Council to have City staff and Port staff work together on a color palette that 
addresses concerns raised then have the item return to Council for a workshop discussion.   
 
MAYOR JANNEY suggested that staff look into advertising on the lifeguard towers. 
 
CONSENT CALENDAR (2.1 - 2.5)  
 
MOTION BY MCCOY, SECOND BY BRAGG, TO APPROVE CONSENT CALENDAR ITEM 
NOS. 2.1 THRU 2.5.  MOTION CARRIED UNANIMOUSLY. 
 
2.1 MINUTES. 

Approved the minutes of the Regular City Council Meeting of June 18, 2008. 
 

2.2 RATIFICATION OF WARRANT REGISTER.  (0300-25) 
Ratified the following registers: Accounts Payable Numbers 66543 through 66712 with 
the subtotal amount of $825,635.40; and Payroll Checks 39736 through 39784 for the 
pay period ending 06/05/08 with the subtotal amount of $147,270.41 and Payroll Checks 
39785 through 39855 for the pay period ending 06/19/08 with the subtotal amount of 
$181,543.98; for a total amount of $1,154,449.79. 
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2.3 RESOLUTION NO. 2008-6656 – PROFESSIONAL SERVICES AGREEMENT WITH 
MME EVENT PRODUCTIONS, INC. (MME) FOR PLANNING OF CITY CONCERT 
EVENT AND RESOLUTION NO. 2008-6658 – APPROVING AN AGREEMENT WITH 
THE SAN DIEGO UNIFIED PORT DISTRICT FOR FINANCIAL ASSISTANCE FOR 
THE 2008 ANNUAL CONCERT EVENT.  (0150-70 & 1040-10) 
Adopted resolutions. 
 

2.4 RATIFICATION OF A LETTER OF SUPPORT FOR SENATE BILL 1685 (KEHOE) – 
REGIONAL COMPREHENSIVE PLAN: SAN DIEGO COUNTY.  (0460-20) 
Ratified letter of support for SB 1685. 
 

2.5 RESOLUTION NO. 2008-6654 – AUTHORIZING A MEMORANDUM OF 
UNDERSTANDING BETWEEN THE CITY OF IMPERIAL BEACH AND 
SWEETWATER UNION HIGH SCHOOL DISTRICT FOR SERVICES OF A SPECIAL 
PURPOSE SCHOOL RESOURCE OFFICER.  (0260-45 & 1010-20) 
Adopted resolution. 
 

ITEMS PULLED FROM THE CONSENT CALENDAR 
 
None. 
 
ORDINANCES – INTRODUCTION/FIRST READING (3.1) 

 
3.1 ORDINANCE NO. 2008-1073 – AMENDING CHAPTER 2.12 (CITY COUNCIL 

PROCEDURES).  (0410-95) 
 

CITY MANAGER BROWN introduced the item. 
 
CITY ATTORNEY LOUGH announced that an amended Staff Report and Exhibit A were 
submitted as Last Minute Agenda Information and he reviewed the proposed changes in detail. 
 
MAYOR JANNEY called for the reading of the title of Ordinance No. 2008-1073. 
 
CITY CLERK HALD read the title of Ordinance No. 2008-1073, an Ordinance of the City Council 
of the City of Imperial Beach, California, amending Chapter 2.12 of the Imperial Beach 
Municipal Code (City Council Procedures) to make technical and clarifying changes. 
 
MOTION BY WINTER, SECOND BY MCLEAN, TO DISPENSE THE FIRST READING OF 
ORDINANCE NO. 2008-1073, SET THE MATTER FOR ADOPTION AT THE NEXT 
REGULARLY SCHEDULED CITY COUNCIL MEETING, AND AUTHORIZE THE 
PUBLICATION OF THE ORDINANCE IN A NEWSPAPER OF GENERAL CIRCULATION.  
MOTION CARRIED UNANIMOUSLY. 
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ORDINANCES – SECOND READING & ADOPTION (4.1 - 4.2) 
 
4.1 ORDINANCE NO. 2008-1071 – REPEALING CHAPTER 9.28 KNOWN AS THE 

“LOITERING ORDINANCE” AND ADDING CHAPTER 9.28 NOW KNOWN AS THE 
“OBSTRUCTING FREE MOVEMENT ORDINANCE.”  (0240-27) 

 
CITY MANAGER BROWN introduced the item. 
 
MAYOR JANNEY called for the reading of the title of Ordinance No. 2008-1071. 
 
CITY CLERK HALD read the title of Ordinance No. 2008-1071, an Ordinance of the City Council 
of the City of Imperial Beach, California, repealing Chapter 9.28 known as the “Loitering 
Ordinance” and Sections 9.28.010 and 9.28.020 of Chapter 9.28 and adding Chapter 9.28 now 
known as the “Obstructing Free Movement Ordinance” with the Chapter and Section numbers to 
remain the same. 
 
MOTION BY WINTER, SECOND BY MCLEAN, TO DISPENSE THE SECOND READING AND 
ADOPT ORDINANCE NO. 2008-1071 BY TITLE ONLY.  MOTION CARRIED UNANIMOUSLY. 
 
4.2 ORDINANCE 2008-1072 – AMENDING SECTION 9.04.035 OF THE IMPERIAL 

BEACH MUNICIPAL CODE RELATING TO CONSUMPTION OF ALCOHOL ON THE 
MUNICIPAL PIER.  (0240-07 & 0220-45) 

 
CITY MANAGER BROWN introduced the item. 
 
MAYOR JANNEY called for the reading of the title of Ordinance No. 2008-1072. 
 
CITY CLERK HALD read the title of Ordinance No. 2008-1072, an Ordinance of the City Council 
of the City of Imperial Beach, California, amending Section 9.04.035 of the Imperial Beach 
Municipal Code relating to consumption of alcohol on the Municipal Pier. 
 
MOTION BY WINTER, SECOND BY MCLEAN, TO DISPENSE THE SECOND READING AND 
ADOPT ORDINANCE NO. 2008-1072 BY TITLE ONLY.  MOTION CARRIED UNANIMOUSLY. 
 
PUBLIC HEARINGS (5) 
 
None. 
 
REPORTS (6.1 - 6.6) 
 
Item No. 6.2 was taken at this time. 
 
6.2 PROPOSED EXCLUSIVE NEGOTIATION AGREEMENT FOR THE 

REDEVELOPMENT OF SITES LOCATED ON THE SOUTH SIDE OF STATE ROUTE 
(“SR”) 75/PALM AVENUE AND BETWEEN DELAWARE AND 7TH STREETS.   
(0640-20) 

 
CITY MANAGER BROWN reported that Sterling Development decided not to pursue an 
Exclusive Negotiation Agreement with the RDA. 
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Item No. 6.6 was taken at this time. 
 
6.6 ECO-BIKEWAY 7TH & SEACOAST CIP PROJECT (S05-104); BUDGET 

CORRECTION.  (0680-20 & 0750-90) 
 
CITY MANAGER BROWN introduced the item. 
 
PUBLIC WORKS DIRECTOR LEVIEN reported on the need for a budget correction. 
 
MOTION BY MCCOY, SECOND BY MCLEAN, TO ADOPT RESOLUTION NO. R-08-156, 
APPROVING ECO-BIKEWAY 7TH & SEACOAST CIP PROJECT (S05-104); BUDGET 
CORRECTION.  MOTION CARRIED BY THE FOLLOWING VOTE: 
AYES: COUNCILMEMBERS: WINTER, MCLEAN, MCCOY, JANNEY 
NOES: COUNCILMEMBERS: BRAGG 
ABSENT: COUNCILMEMBERS: NONE 
 
6.1 UPDATE ON THE FINANCIAL STATUS OF THE CITY’S GENERAL FUND.  (0330-30) 
 
CITY MANAGER BROWN introduced the item. 
 
FINANCE DIRECTOR MCGRANE gave a PowerPoint presentation on an update of the 
financial status of the General Fund as of June 1, 2008; he reported that revenues are projected 
to be less than budgeted and that expenditures are within budget; regarding a 5 Year projection, 
he reported that assuming costs and fees/charges will grow with inflation and tax revenue 
growth will be less than inflation, tax revenues will not be sufficient to keep up with inflationary 
increases in expenditures and an operating deficit will appear after two years; if the growth rate 
is similar to prior years then there would be a balanced budget at current service levels; he 
noted that State budget impacts could exacerbate the problem.   
 
MAYOR JANNEY requested that in the future, cities with smaller property values be included in 
the comparison.   
 
COUNCILMEMBER WINTER requested staff obtain information from the County Assessor 
regarding the process for reassessment; she expressed concern about a reassessment of the 
City and the potential impacts to the City. 
 
6.3 UTILITY UNDERGROUND PROJECT REPORT.  (0810-20) 
 
CITY MANAGER BROWN introduced the item. 
 
PUBLIC WORKS DIRECTOR LEVIEN gave a PowerPoint on the item. 
 
Consensus of City Council to proceed with placing utilities underground on Elm Avenue 
between 3rd Street to 7th Street and on 7th Street between Palm Avenue and Elm Avenue.  
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6.4 NEIGHBORHOOD REVITALIZATION – CLEAN AND GREEN PROGRAM.  (0640-20) 
 
CITY MANAGER BROWN introduced the item. 
 
REDEVELOPMENT COORDINATOR SELBY gave a PowerPoint presentation on projects 
completed and currently underway; he reviewed the progress of the program; he announced a 
workshop on solar energy and photovoltaic systems will be held on September 10. 
 
6.5 RESOLUTION NO. 2008-6657 – AUTHORIZING A PROFESSIONAL SERVICES 

CONTRACT WITH NASLAND ENGINEERING FOR THE PREPARATION OF 
CONSTRUCTION DRAWINGS FOR THE DATE AVENUE STREET END.  (0720-25) 

 
CITY MANAGER BROWN introduced the item. 
 
COUNCILMEMBER BRAGG announced she had a potential conflict of interest as her place of 
employment is within 500 feet of the project, and she left Council Chambers at 9:12 p.m. 
 
COMMUNITY DEVELOPMENT DIRECTOR WADE gave a report on the item. 
 
MOTION BY MCLEAN, SECOND BY WINTER, TO ADOPT RESOLUTION NO. 2008-6657, 
AUTHORIZING THE CITY MANAGER TO ENTER INTO A PROFESSIONAL SERVICES 
CONTRACT WITH NASLAND ENGINEERING TO PREPARE CONSTRUCTION DRAWINGS 
FOR THE IMPROVEMENT OF THE DATE AVENUE STREET END.  MOTION CARRIED BY 
THE FOLLOWING VOTE: 
 
AYES: COUNCILMEMBERS: WINTER, MCLEAN, MCCOY, JANNEY 
NOES: COUNCILMEMBERS: NONE 
ABSENT: COUNCILMEMBERS: NONE 
DISQUALIFIED: COUNCILMEMBERS: BRAGG (DUE TO POTENTIAL CONFLICTS OF INTEREST) 
 
COMMUNITY DEVELOPMENT DIRECTOR WADE noted that demolition is scheduled for fall of 
this year. 
 
MAYOR/COUNCIL REPORTS ON ASSIGNMENTS AND COMMITTEES 
 
None. 
 
ADJOURNMENT 
 
MAYOR JANNEY adjourned the meeting at 9:18 p.m. 
 
              

James C. Janney, Mayor 
 
 

      
Jacqueline M. Hald, CMC 
City Clerk 
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AFFORDABLE HOUSING LOAN AGREEMENT 

This AFFORDABLE HOUSING LOAN AGREEMENT (this “Agreement”) is entered 

into as of ______________, 2008, by and between the IMPERIAL BEACH 

REDEVELOPMENT AGENCY, a public body, corporate and politic (“Agency”), and 

BEACHWIND COURT, L.P., a California limited liability company (“Borrower”).  The Agency 

and Borrower hereby covenant and agree as follows: 

ARTICLE 1. SUBJECT OF AGREEMENT 

1.1 Purpose of the Agreement  

 a. The purpose of this Agreement is to implement the Redevelopment Plan for the 

Palm Avenue/Commercial Redevelopment Project Area in the City of Imperial Beach (the 

“Redevelopment Plan”) and, in accordance thereof, increase and improve the supply of 

affordable housing within the City of Imperial Beach (“City”) by providing financial assistance 

to Borrower to pay a portion of the costs for the acquisition and rehabilitation of a 15-unit 

affordable rental residential housing development (the “Project”) upon certain real property (the 

“Property”). 

 b. The financial assistance for the acquisition and rehabilitation of the Project is to 

be provided in the form of an Agency loan to Borrower.  The acquisition and rehabilitation of the 

Project pursuant to this Agreement, and the fulfillment generally of this Agreement, are in the 

vital and best interests of the City and the health, safety, morals and welfare of its residents, and 

in accord with the public purposes and provisions of the applicable federal, state and local laws 

and requirements under which the Project is to be undertaken and is being assisted. 

1.2 The Redevelopment Plan  

 This Agreement is authorized by and made in furtherance of the Redevelopment Plan, 

which was approved and adopted by the City Council of the City of Imperial Beach on 

February 7, 1996, by Ordinance No. 96-901, and lawfully amended thereafter. 

1.3 The Project 

 The Project consists of the acquisition and rehabilitation of a 15-unit affordable rental 

residential housing development on the Property, in accordance with this Agreement. The 

Property is more particularly described in the Legal Description, which is attached hereto as 

Attachment No. 1 and incorporated herein by this reference. 

1.4 Definitions 

  “50% AMI Household” shall mean a household income that does not exceed 50% of 

AMI. 
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“60% AMI Household” shall mean a household income that does not exceed 60% of  

AMI.   

“Acquisition Costs” shall mean the total of costs associated with acquisition of the 

Property, as set forth in the Project Budget. 

“Affiliate” shall mean (1) any Person directly or indirectly controlling, controlled by or 

under common control with another Person; (2) any Person owning or controlling ten percent 

(10%) or more of the outstanding voting securities of such other Person; or (3) if that other 

Person is an officer, director, member or partner, any company for which such Person acts in any 

such capacity.  The term “control” as used in the immediately preceding sentence, shall mean the 

power to direct the management or the power to control election of the board of directors.  It 

shall be a presumption that control with respect to a corporation or limited liability company is 

the right to exercise or control, directly or indirectly, more than fifty percent (50%) of the voting 

rights attributable to the controlled corporation or limited liability company, and, with respect to 

any individual, partnership, trust, other entity or association, control is the possession, indirectly 

or directly, of the power to direct or cause the direction of the management or policies of the 

controlled entity. 

“Affordable Rent” shall mean rent that meets the requirements of California Health and 

Safety Code section 50053, as specifically set forth in the Agreement Containing Covenants. 

“Affordable Unit” shall mean each of the fifteen (15) residential rental units to be 

restricted for rental to and occupancy by 50% AMI Households and 60% AMI Households, in 

accordance with the Agreement Containing Covenants. 

“Agency” means the Imperial Beach Redevelopment Agency.  

“Agreement Containing Covenants” shall mean the Agreement Containing Covenants 

Affecting Real Property (Including Rental Restrictions), in substantially the form attached hereto 

as Attachment No. 6 and incorporated herein by reference, to be entered into by and between the 

Agency and the Borrower, which shall be recorded on the Closing Date. 

“Area Median Income” or “AMI” shall mean the area median income for the County of 

San Diego as published in title 25, section 6932 of the California Code of Regulations, as 

amended from time to time.   

“Assignment and Assumption Agreement” shall mean the agreement substantially in the 

form attached hereto as Attachment No. 11 and incorporated herein by this reference.  

“Borrower” shall mean Beachwind Court, L.P., a California limited partnership, and its 

successors and assigns.   

“Borrower’s Equity” shall mean Borrower’s equity contribution to the Project. 

“City” means the City of Imperial Beach. 
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“Close of Escrow” or “Closing” shall mean the point in time when all conditions 

precedent to the Construction Financing for the acquisition and rehabilitation  of the Property 

have been satisfied and the Deed of Trust, UCC-1 Financing Statement, and Agreement 

Containing Covenants have been recorded, respectively, against the Property. 

“Closing Date” shall mean the date of Close of Escrow.   

“Completion” shall mean the point in time when all of the following shall have occurred 

on the Project: (1) issuance of a permanent certificate of occupancy by the City of Imperial 

Beach; (2) recordation of a Notice of Completion by Borrower or its contractor; (3) certification 

by the project architect that construction of the Project  (with the exception of minor “punchlist” 

items) has been completed in a good and workmanlike manner and substantially in accordance 

with the approved plans and specifications; (4) any mechanic’s liens that have been recorded or 

stop notices that have been delivered have been paid, settled or otherwise extinguished, 

discharged, released, waived, bonded or insured against; and (5) the issuance by the Agency of 

the Release of Construction Covenants. 

“Construction Financing” shall mean that construction financing set forth in the Sources 

of Funds listed in the Method of Financing. 

“Deed of Trust” shall mean the Deed of Trust, Security Agreement and Fixture Filing 

securing the Loan, in substantially the form attached hereto as Attachment No. 8, to be recorded 

on the Closing Date. 

 “Deferred Developer Fee” shall mean that amount described in the Method of Financing. 

“Development Costs” shall mean the total of costs associated with the development of the 

Property in accordance with the Scope of Development and as set forth in the Project Budget. 

 “Developer Fee” shall mean a developer fee to be paid in accordance with the Method of 

Financing. 

“Director” shall mean the Agency’s Executive Director or designee.  Unless otherwise 

provided herein or unless the Agency otherwise notifies the Borrower, any matter to be approved  

(or disapproved) by the Agency or any action to be taken by the Agency pursuant to this 

Agreement, shall be approved (or disapproved) or shall be taken, as the case may be, by the 

Director. 

“Environmental Indemnity” shall mean the Environmental Indemnity dated and executed 

by Borrower as of the Closing Date, in substantially the form attached hereto as Attachment No. 

10.  

“Exterior Maintenance Plan” shall mean the plan prepared by Borrower in accordance 

with Section 4.2 of this Agreement. 

 “Hazardous Materials” shall mean any substance, material or waste which is or becomes 

regulated by the United States government, the State of California, or any local or other 
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governmental authority, including, without limitation, any material, substance or waste which is 

(i) defined as a “hazardous waste,” “acutely hazardous waste,” “restricted hazardous waste,” or 

“extremely hazardous waste” under Sections 25115, 25117 or 25122.7, or listed pursuant to 

Section 25140, of the California Health and Safety Code; (ii) defined as a “hazardous substance” 

under Section 25316 of the California Health and Safety Code; (iii) defined as a “hazardous 

material,” “hazardous substance,” or “hazardous waste” under Section 25501 of the California 

Health and Safety Code; (iv) defined as a “hazardous substance” under Section 25281 of the 

California Health and Safety Code; (v) petroleum; (vi) asbestos; (vii) a polychlorinated biphenyl; 

(viii) listed under Article 9 or defined as “hazardous” or “extremely hazardous” pursuant to 

Article 11 of Title 22 of the California Code of Regulations, Chapter 20; (ix) designated as  a 

“hazardous substance” pursuant to Section 311 of the Clean Water Act (33 U.S.C. Section 1317); 

(x) defined as a “hazardous waste” pursuant to Section 1004 of the Resource Conservation and 

Recovery Act (42 U.S.C. Section 6903); (xi) defined as a “hazardous substance” pursuant to 

Section 101 of the Comprehensive Environmental Response, Compensation and Liability Act 

(42 U.S.C. Section 9601); or (xii) any other substance, whether in the form of a solid, liquid, gas 

or any other form whatsoever, which by any governmental requirements either requires special 

handling in its use, transportation, generation, collection, storage, treatment or disposal, or is 

defined as “hazardous” or is harmful to the environment or capable of posing a risk of injury to 

public health and safety. 

“Loan” shall mean the loan to be made by Agency to Borrower in the principal amount of 

ONE MILLION NINE HUNDRED AND FORTY FIVE THOUSAND DOLLARS AND NO 

CENTS ($1,945,000.00) to pay for a portion of the Project Costs. 

“Loan Documents” shall mean, collectively, this Agreement, the Deed of Trust, UCC-1 

Financing Statement, the Note and the Agreement Containing Covenants. 

“Management Plan” shall mean the plan prepared by Borrower in accordance with 

Section 4.2 of this Agreement. 

“Method of Financing” shall mean the Method of Financing attached to this Agreement 

as Attachment No. 5 and incorporated herein by this reference. 

“Miscellaneous Costs” shall mean those costs listed as Miscellaneous Costs in the Project 

Budget. 

“Note” shall mean the Promissory Note evidencing the Loan in substantially the form 

attached hereto as Attachment No. 7 and incorporated herein by reference, executed by Borrower 

in favor of the Agency. 

“Permitted Mortgage” means the conveyance of a security interest in the Property to one 

or more Permitted Mortgagees to secure the Construction Financing described in the Method of 

Financing, or any conveyance of a security interest in the Property for permanent financing 

described in the Method of Financing, or the conveyance of title to a Permitted Mortgagee or its 

assignee in connection with a foreclosure or a deed in lieu of foreclosure of such loan. 

“Permitted Mortgagee” means the holder of a Permitted Mortgage. 



5 

“Permitted Mortgage Loan” means the obligations secured by a Permitted Mortgage. 

“Permitted Transfer” means any of the following:   

a. An assignment of this Agreement and all of Borrower’s interests in the Property 

to a limited liability company or another entity in which Borrower’s principal owners, as of the 

date hereof, or any Affiliate, owns a majority interest and has control over management, or a sale 

back from such entity to Borrower; 

b. An assignment of the Property to a tax credit limited partnership for the purpose 

of receiving low income housing tax credits;  

c. Concurrently with or after the Closing, either before or after Completion, any 

Permitted Mortgage;  

d. The inclusion of equity participation in Borrower, by the sale, transfer, 

syndication or addition of ownership interests, including but not limited to stock, limited 

partnership shares or limited liability company shares, or similar mechanism, so long as 

Borrower or its principal owners as of the date of execution of this Agreement continue to own a 

majority interest and have control over management; 

e. The admission of limited partners to the Borrower partnership; 

f. The conveyance of the Property to one or more general partners of Borrower after 

the fifteen year tax credit compliance period. 

The documentation evidencing any such transfer shall be subject to the reasonable 

approval of the Director or designee in accordance with the standards set forth in the respective 

provisions of this Agreement. 

 “Permitted Transferee” means the transferee of a Permitted Transfer.  

“Person” shall mean and include a natural person or a partnership, limited partnership, 

trust, estate, association, corporation, limited liability company or other entity, domestic or 

foreign. 

“Project” means the 15-unit affordable rental residential housing development to be 

constructed on the Property, in accordance with this Agreement.  

“Project Budget” shall mean the budget attached to this Agreement as Attachment No. 4, 

incorporated herein by this reference, which  identifies:  (i) the Project Costs; and (ii) the sources  

and uses of funds applicable thereto, as such budget may be revised from time to time with the 

approval of the Agency and Borrower.  

“Project Costs” shall mean all Acquisition Costs, Development Costs and Miscellaneous 

Costs attributable to the Project. 
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“Property” shall mean that certain real property upon which the Project is located, as 

more particularly described in the Legal Description attached hereto as Attachment No. 1. 

“Release of Construction Covenants” shall mean the certificate described in Section 3.16 

of this Agreement, in substantially the form attached hereto as Attachment No. 12, and 

incorporated herein by this reference. 

“Schedule of Performance” shall mean the Schedule of Performance attached hereto as 

Attachment No. 2, and incorporated herein by this reference. 

“Scope of Development” shall mean the Scope of Development attached hereto as 

Attachment No. 3, and incorporated herein by this reference. 

“Sources of Funds” shall mean the sources of funds listed in the Project Budget. 

“Tax Credits” shall mean low-income housing tax credits allocated by the California Tax 

Credit Allocation Committee (“TCAC”), pursuant to Federal law. 

  “Tax Credit Equity” shall mean proceeds from the sale of Tax Credits.   

“Tax Credit Equity Investor” shall mean a Person who will be an investor limited partner 

in Borrower’s limited partnership for the purposes of rehabilitating the Affordable Units, and 

who will obtain 99% or more of the Tax Credits. 

 “Title Company” shall mean a title insurance company reasonably acceptable to all 

parties. 

“Title Policy” shall mean ALTA lender’s policies of title insurance in favor of Agency in 

the amount of the Loan.   

“Title Report” shall mean that certain Title Report, dated July 14, 2008, attached hereto 

as Attachment No. 5A and incorporated herein by reference.  

“Transfer” shall mean any assignment, sale, lease, conveyance or other transfer of the 

Property or any portion thereof or interest therein, by any means or method. 

“UCC-1 Financing Statement” shall mean the UCC-1 Financing Statement, in 

substantially the form attached hereto as Attachment No. 9, to be executed by Borrower in favor 

of the Agency with respect to the Property. 

1.5 Parties to the Agreement. 

 1.5.1 The Agency 

 The Agency is a public body, corporate and politic, exercising governmental functions 

and powers.  The address of the Agency for purposes of receiving notices pursuant to this 

Agreement is: 
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   Imperial Beach Redevelopment Agency  

   825 Imperial Beach Boulevard 

 Imperial Beach, California 91932 

 Attention: Jerry Selby, Redevelopment Coordinator  

 Phone: (619) 424-2226 

 Fax: (619) 424-4093 

“Agency” as used in this Agreement includes the Imperial Beach Redevelopment Agency, and 

any assignee of or successor to its rights, powers and responsibilities. 

 1.5.2 Borrower 

 Borrower is a California limited partnership, whose general partner is CIC Beachwind, 

LLC, a California limited liability company, and limited partner is James J. Schmid, an 

individual. The address of Borrower for purposes of receiving notices pursuant to this Agreement 

is:  

 

CIC Beachwind, LLC 

c/o Chelsea Investment Corporation  

5993 Avenida Encinas, Suite 101 

Carlsbad, CA 92008   

Attention:  James J. Schmid 

Phone:  (760) 456-6000 

Fax:  (760) 456-6001 

“Borrower” as used in this Agreement includes Borrower and any assignee of or successor to its 

rights, powers and responsibilities under this Agreement, provided such assignees or successors 

obtained their interest pursuant to a Permitted Transfer or have been approved by the Agency in 

accordance with the provisions of this Agreement. 

1.6 Assignments and Transfers 

 a. Borrower represents and agrees that its undertakings pursuant to this Agreement 

are for the purpose of redevelopment of the Property and not for speculation in land holding.  

Borrower further recognizes that the qualifications and identity of Borrower are of particular 

concern to Agency, in light of the following: (1) the importance of the redevelopment of the 

Property to the general welfare of the community; (2) the public assistance that has been made 

available by law and by the government for the purpose of making such redevelopment possible; 

and (3) the fact that a change in management or control of Borrower or any other act or 

transaction involving or resulting in a significant change in management or control of Borrower, 

is for practical purposes a Transfer or disposition of the property then owned by Borrower.  

Borrower further recognizes that it is because of its qualifications and identity that Agency is 

entering into the Agreement with Borrower.  Therefore, no voluntary or involuntary successor in 

interest of Borrower shall acquire any rights or powers under this Agreement except as expressly 

set forth herein. 
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 b. Prior to Release of Construction Covenants, except as to Permitted Transfers, 

Borrower shall not Transfer all or any part of this Agreement, or any interest herein, without the 

prior written approval of the Director.   

 c. All Transfers, including Permitted Transfers to a different person or entity (but 

not Permitted Transfers where there is no change in the Borrower entity), shall be evidenced by 

the Borrower’s, the assignee’s, and Agency’s execution of an Assignment and Assumption 

Agreement, substantially in the form attached to this Agreement as Attachment No. 11.  

 d. Borrower represents and agrees for itself and any successor in interest that prior to 

Release of Construction Covenants, unless the prior written approval of the Agency is obtained, 

there shall be no significant change in the ownership of the Borrower or with respect to the 

identity of the parties in control of the Borrower, by any method or means, except Permitted 

Transfers. Permitted Transfers shall be subject to the Agency’s review of documentation 

evidencing the Permitted Transfer.   

 e. Prior to Release of Construction Covenants, Borrower shall promptly notify the 

Agency of any and all changes whatsoever in the identity of the parties in control of Borrower, or 

the degree thereof, of which it or any of its officers have been notified or otherwise have 

knowledge or information.  Except for Permitted Transfers, this Agreement may be terminated 

by the Agency if there is any significant change (voluntary or involuntary) in membership, 

management or control, of Borrower, or the persons in control of Borrower prior to Release of 

Construction Covenants.  

 f.     For purposes of this Section 1.6, a significant change shall mean any change in 

the identity of the Person or entity having ownership or control of Borrower and/or the activities 

and construction of the Project contemplated by this Agreement. 

 g. Borrower agrees to reimburse Agency for Agency’s reasonable costs and 

attorneys’ fees incurred in connection with the processing and documentation of any Transfer, 

change of ownership or hypothecation of this Agreement or Borrower’s interest in and at the 

Property, or any part thereof, which requires Agency’s approval hereunder, provided such 

reimbursement does not exceed $5,000 in any single instance. 

 h. The acceptance by Agency of any payment due hereunder from any other person 

shall not be deemed to be a waiver by Agency of any provision of this Agreement or to be 

consent to any Transfer.  Consent by Agency to one or more Transfers of this Agreement shall 

not operate as a waiver or estoppel to the future enforcement by Agency of its rights pursuant to 

the provisions of this Agreement. 

 i. If, except as provided in this Section 1.6, there is an assignment of this 

Agreement, or change in the management or control of Borrower which the Director or designee 

does not approve, the Agency may take such reasonable action as the Agency may deem 

appropriate to ensure that the purposes of this Agreement will be carried out, including, without 

limiting the generality of the foregoing, terminating this Agreement and exercising any rights set 

forth in the Loan Documents. 
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 j. The restrictions of this Section 1.6 shall terminate upon the Release of 

Construction Covenants. After the Release of Construction Covenants, any restrictions on 

Transfers shall be as set forth in the Loan Documents.  

 No sale, transfer, conveyance or assignment of this Agreement or the Property  (or any 

portion thereof), or approval by the Agency of any such sale, transfer, conveyance or assignment, 

shall be deemed to relieve the original nor any successor Borrower or any other party from any 

obligations under this Agreement unless the Agency provides a specific written agreement of 

release. 

 1.7 No Encumbrances Except Approved Security Instruments 

 Except for a Permitted Mortgage, Borrower may not cause or allow any security 

instruments to be recorded against the Property.   

ARTICLE 2. FINANCING 

2.1 Project Budget 

The Project Costs are set forth in the Project Budget (Attachment No. 4).  The Project 

Budget may be subject to change from time-to-time, in accordance with the Method of Financing 

(Attachment  No. 5).   

2.2 Method of Financing 

Borrower shall obtain the funds needed to pay Project Costs from the Sources of Funds 

described in the Project Budget, in accordance with the Method of Financing.  

2.3 Loan  

2.3.1 Loan Amount  

     In furtherance of the Method of Financing, and in accordance with and subject to all the 

terms, conditions and covenants of this Agreement,  the Agency agrees to lend, and Borrower 

agrees to borrow, an amount not to exceed ONE MILLION NINE HUNDRED AND FORTY 

FIVE THOUSAND DOLLARS AND NO CENTS ($1,945,000.00) (the “Loan”).  The Loan 

shall be made solely from the Agency’s Low and Moderate Income Housing Fund, established 

pursuant to Health and Safety Code Sections 33334.2(a) and 33334.3 and from no other source 

of funds.      Agency understands and agrees that Borrower is materially relying on the foregoing 

representation in carrying out its responsibilities under Section 3.10 hereof.     

2.3.2 Terms of the Loan  

a. The Loan shall be evidenced by the Note (Attachment No. 7) and secured by the 

Deed of Trust (Attachment No. 8) and a UCC-1 Financing Statement (Attachment No. 

9)(collectively referred to herein as the “Loan Instruments”). 
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 b. Except as expressly set forth herein and/or in the Method of Financing, the Loan 

Instruments shall be senior to any other lien or security interest in the Property. Without the 

express   written consent   of   the Director, Borrower   shall not place any other encumbrances 

except for liens/encumbrances securing the approved Sources of Funds, or permit any 

encumbrances to be placed, on or against title to the Property.  

c. The terms of repayment of the Loan are set forth in the Note. 

 d. In the event Project Costs are less than as anticipated in the Project Budget, the 

amount of the Loan shall be reduced, as set forth in the Method of Financing.      

2.3.3 Conditions Precedent to Close of Escrow 

The following are conditions precedent to Close of Escrow.  Subject to the notice and 

cure provisions of Article 5 and the force majeure provisions of Section 6.4 of this Agreement, 

the Agency at its option may terminate this Agreement pursuant to Section 5.9 if any of the 

conditions precedent set forth below are not satisfied by the Borrower or waived in writing by 

the Agency within the time limits set forth in the Schedule of Performance (Attachment No. 4). 

1. The Borrower is the fee simple owner of the property and no encumbrances or 

liens are recorded against the Property, except as otherwise expressly indicated in Section 2.4 of 

this Agreement. 

2. Borrower’s submission of Evidence of Financing is in accordance with the 

requirements of Section 2.6 and in a condition so as to entitle Borrower to the approval by the 

Director thereof.   

 3. Completion of all City approvals and permits required for Borrower to develop 

the Property in accordance with the terms of this Agreement and the Scope of Development.    

 4.      Completion of all approvals and permits required from governmental entities 

other than the City, (exclusive of ministerial permits), including without limitation, the 

California Coastal Commission, required for Borrower to develop the Property in accordance 

with the terms of this Agreement and the Scope of Development.    

 5. Borrower’s execution and delivery to the Agency of the Environmental Indemnity 

(Attachment No. 10).  

 6. Borrower’s execution and delivery to the Agency of the Note, acknowledged 

Deed of Trust, UCC-1 Financing Statement, and acknowledged Agreement Containing 

Covenants. 

   7. Borrower’s submittal to the Agency of proof of insurance, as required by Section 

3.6 of this Agreement.  

 8. Borrower’s representations and warranties set forth in Section 2.7 shall be true 

and correct in all material respects as of the Closing Date.  
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9. A Title Company shall be prepared to issue, at Agency’s expense, one (1) or more 

ALTA Lender’s Policy of Title Insurance in the amount of the Loan, and/or other reasonable and 

appropriate title insurance policy(ies) and/or endorsements, insuring the Agency’s priority of 

interests in the Property in accordance with this Agreement.  

10. Borrower shall deliver a list of all permits required for the construction of the 

Project and documentation that all permits have been issued or shall be issued upon payment of 

fees. 

11. Borrower shall not be in default of any of its obligations under this Agreement.  

2.3.4 Conditions Precedent to Disbursement of Loan Proceeds 

The Agency shall not be obligated to make any disbursements of the Loan unless all of 

the following conditions precedent is satisfied at the time of such action: 

 1. All conditions precedent to Close of Escrow have been satisfied and Close of 

Escrow shall have occurred in accordance with this Agreement. 

2. The Director must be satisfied that net proceeds from the Sources of Funds listed 

in the Project Budget, are and will be sufficient to pay, through Completion, all Project Costs as 

provided in the approved Project Budget applicable to the Project. 

3. Borrower shall not be in default of any of its obligations under this Agreement.  

The Director shall have the authority to waive any condition of disbursement set forth 

herein; however any waiver must be expressly made in writing.  The decision to waive any 

condition of disbursement shall be in the sole discretion of the Director, and the decision to 

waive any requirement may be conditioned upon its satisfaction at a later date and/or upon the 

substitution of another condition.  The disbursement of all or any portion of the Loan prior to 

fulfillment of one or more of the foregoing conditions shall not be construed as a waiver of such 

conditions, and the Agency  both reserve the right to require their fulfillment prior to making any 

subsequent disbursements. 

2.3.5 Disbursement Procedures 

Subject to the satisfaction of the conditions set forth in Section 2.3.4, above, the Agency 

shall disburse the proceeds of the Loan in accordance with the Method of Financing.  

2.3.6 Escrow 

 Agency agrees to open an escrow in the County of San Diego for financing the Loan with 

First American Title Insurance Company or such other escrow company, escrow department of a 

bank, or escrow department of a title insurance company first approved by Agency and Borrower 

(the “Escrow Agent”), no later than the applicable dates established in the Schedule of 

Performance. 
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 Sections 2.3 through 2.6 (inclusive) of this Agreement shall constitute the joint escrow 

instructions of Agency and Borrower with respect to financing the Loan, and a duplicate original 

of this Agreement shall be delivered to the Escrow Agent upon the opening of the escrow. 

 Agency and Borrower shall provide such additional escrow instructions as shall be 

necessary to close the escrow with respect to financing the Loan, consistent with this Agreement.  

The Escrow Agent hereby is empowered to act under such instructions, and upon indicating its 

acceptance thereof in writing, delivered to Agency and to Borrower within five (5) days after the 

opening of the escrow, shall carry out its duties as Escrow Agent hereunder. 

 Upon receipt by the Escrow Agent of all executed and acknowledged documents, the 

Escrow Agent shall record all documents in accordance with Section 2.3.7 of this Agreement.   

 Borrower shall pay in escrow to the Escrow Agent the following fees, charges and costs 

promptly after the Escrow Agent has notified Borrower of the amount of such fees, charges and 

costs, but not earlier than one (1) day prior to the Closing Date: 

  1. Escrow fee; 

  2. Recording fees; 

  3. Notary fees; 

 Agency shall pay in escrow to the Escrow Agent the following fees, charges and costs 

promptly after the Escrow Agent has notified Agency of the amount of such fees, charges and 

costs, but not earlier than one (1) day prior to the Closing Date: 

1. Premiums for the Agency’s Title Policy.  

 The Escrow Agent is authorized to: 

  1. Pay, and charge Agency and Borrower, respectively, for any fees, charges 

and costs payable under this Section 2.3.6.  Before such payments are made, the Escrow Agent 

shall notify Agency and Borrower of the fees, charges and costs;   

  2. Deliver documents to the parties entitled thereto when the conditions of 

the escrow have been fulfilled by Agency and Borrower; and 

3. Record any instruments delivered through the escrow if necessary or 

proper to vest the applicable interests in Borrower and Agency in accordance with the terms and 

provisions of this Agreement. 

 All funds received in the escrow shall be deposited by the Escrow Agent in an interest 

bearing account for the benefit of the depositing party as directed by the depositing party. 

 If any escrow is not in condition to close on or before the Closing Date, either party who 

then shall have fully performed the acts to be performed before the Closing Date may, in writing, 

demand the return of its money, papers or documents.  No demand for return shall be recognized 
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until ten (10) days after the Escrow Agent shall have mailed copies of such demand to the other 

party at the address of its principal place of business.  Objections, if any, shall be raised by 

written notice to the Escrow Agent and to the other party within the ten- (10) day period.  If any 

objections are raised within the ten- (10) day period, the Escrow Agent is authorized to hold the 

money, paper and documents until instructed by mutual agreement of the parties or, upon failure 

thereof, by a court of competent jurisdiction.  Notwithstanding the foregoing, the termination 

rights of Agency and Borrower and other rights and remedies on default are governed by Article 

5 of this Agreement, and no demand for such return shall affect such rights or remedies.  If no 

such demands are made, the escrow shall be closed as soon as possible. 

 The Escrow Agent shall not be obligated to return any such money, papers or documents 

except upon the written instructions of both Agency and Borrower affected thereby, or until the 

party entitled thereto has been determined by a final decision of a court of competent 

jurisdiction. 

 Any amendments to these escrow instructions shall be in writing and signed by both 

Agency and Borrower.  At the time of any amendment the Escrow Agent shall agree to carry out 

its duties as escrow agent under such amendment. 

 All communications from the Escrow Agent to Agency or Borrower shall be directed to 

the addresses and in the manner established in Section 6.1 of this Agreement for notices, 

demands and communications between Agency and Borrower. 

 The liability of the Escrow Agent under this Agreement is limited to performance of the 

obligations imposed upon it under Sections 2.3 through 2.6, inclusive of this Agreement. 

2.3.7 Recordation of Documents   

Agency and Borrower, respectively, agree to perform all acts necessary to achieve 

recordation and delivery of documents in sufficient time for escrow to be closed in accordance 

with the foregoing provisions. 

a. The following documents shall be recorded in the following order (“Recorded 

Documents”):   

 

ORDER OF RECORDATION DOCUMENT NAME 

1 Agreement Containing Covenants 

2 Permitted Mortgage instruments (Construction Lender)  

3 Agency Deed of Trust, UCC-1 Financing Statement 

 b. All documents to be recorded shall be recorded in the Office of the San Diego 

County Recorder (“County Recorder”). 
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2.3.8 Pilot Fees  

Borrower shall pay to the City, fees (the “Pilot Fees”) as provided in this Section. Upon 

Close of Escrow, the Escrow Agent shall disburse a check to the City in the amount of ONE 

HUNDRED AND SEVENTY-FIVE THOUSAND DOLLARS AND NO CENTS ($175,000.00) 

from the deposit of the Agency’s loan proceeds into Escrow. The foregoing amount of Pilot Fees 

is calculated based on the approximate amount of property taxes which would have been 

received by the City with respect to the Property if no property tax exemption were available 

during the fifty-five (55) year period the Property is exempt from property taxes.  If at any time 

during such fifty-five (55) year period the Property is no longer eligible for an exemption from 

property taxes for any reason other than the default of Borrower, a pro rata portion of the 

$175,000 Pilot Fee proportionate to the period for which property taxes are payable shall be 

credited against the Loan balance. 

2.4 Condition of Title 

Prior to Close of Escrow, the Property shall be free and clear of all liens, encumbrances, 

covenants, restrictions, easements, leases, taxes and other defects, except for the following 

exceptions that are listed in the Title Report, dated July 14, 2008, attached to this Agreement as 

Attachment No. 5A: 1, 3, 4 and 6.   

2.5 Relationship of Agency and the Borrower 

The Agency and Borrower intend that the relationship between the Agency and Borrower 

shall be solely that of creditor and debtor.  Nothing contained in this Agreement or in any other 

document or instrument made in connection with this Agreement shall be deemed or construed to 

create a partnership, tenancy in common, joint tenancy, joint venture or co-ownership by or 

between the Agency and the Borrower.  The Agency shall not be in any way responsible or liable 

for the debts, losses, obligations or duties of Borrower with respect to the Property, or any 

portion thereof, or otherwise. 

2.6 Evidence of Financing 

Within the times established in the Schedule of Performance, Borrower shall submit to 

the Director evidence reasonably satisfactory to the Director that Borrower has obtained the 

financing necessary for the development of the Property in accordance with this Agreement. 

Borrower shall provide the evidence of financing in accordance with the Schedule of 

Performance (Attachment No. 3).  The evidence of financing for the Property shall consist of the 

following: 

 a. Project Budget.  A Project Budget, with a sources and uses statement.  The 

Project Budget shall be subject to the written approval of the Director.    

 b. General Contract. Copies of each contract (“Construction Contract”) between the 

Borrower and a licensed general contractor (“Contractor”) for development of the Property in 

accordance  with  the Scope of   Development, along  with performance and  payment  bonds,  or  
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equivalent, for each Construction Contract, if required by California Civil Code section 3110.5.  

The Borrower shall certify that each Construction Contract is a true and correct copy thereof.  

 c. Construction Loan.  A copy of all construction loan documents (e.g., notes, trust 

deeds, indentures, loan agreements, etc.) and permanent loan commitments and/or documents if a 

condition of the construction loan, necessary to be recorded concurrently with the Recorded 

Documents to assure concurrent conveyance of the security interests in the Property and 

complete funding for the development and construction of the Project on the Property (as set 

forth in the Scope of Development and provided for in this Agreement).  

 d. Full Equity Financing.  If Borrower intends to finance the full cost of construction 

of the improvements on any Parcel, itself, without a construction loan, evidence satisfactory to 

Agency that Borrower has, at the time such evidence of financing is required to be demonstrated, 

sufficient equity capital, in sufficiently liquid form, not otherwise encumbered by any pledge or 

grant of a security interest to a third party, to assure complete funding for the development and 

construction of the improvements on such Parcel (as set forth in the Scope of Development and 

provided for in this Agreement); provided, however, that the equity return allowed for full equity 

financing shall not exceed the costs that would be incurred for a traditional blend of debt/equity 

financing. Borrower shall have the right to use any funds or assets available to Borrower for 

actual payment of costs, notwithstanding that said funds or assets may be different from the 

sources of equity capital utilized to demonstrate the evidence of equity financing required by this 

Agreement.  Borrower’s evidence of equity financing shall be satisfied by evidence of any 

combination of the following: 

1. Cash, on deposit in a construction account, checking account, money 

market account, escrow or other immediately available form of deposit, held in the name of 

Borrower, over which Borrower retains the right to direct investments; 

 2. An irrevocable direct pay letter of credit, in favor of Borrower, drawn on a 

bank or other financial institution first approved in writing by Agency, with a term that is 

consistent with the anticipated need for funds during the construction period, the terms of which 

are consistent with this Agreement; 

 3. An available line of credit with a bank or other financial institution 

approved in writing by the Director or designee, the terms of which are consistent with this 

Agreement, provided that the collateral or assets pledged by Borrower for such line of credit 

shall not otherwise be utilized to demonstrate the evidence of equity financing required by this 

Agreement, unless Borrower has the right to substitute such collateral or assets with other 

collateral or assets which other collateral or assets are not otherwise utilized to demonstrate the 

evidence of equity financing required by this Agreement and which may or may not be liquid; or 

 4. Evidence of any other comparable form of assets that the Director or 

designee reasonably determines is sufficiently liquid to assure that it will be available to 

Borrower when needed to pay project expenses. 

e. Partial Equity Financing.  If construction financing, as described in subdivision 

(c), above, is insufficient to pay all construction costs with respect to the Project, evidence 
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reasonably satisfactory to Agency of sources of capital sufficient to demonstrate that Borrower 

has, at  the time such   evidence of   financing is   required  to be  demonstrated  sufficient  equity 

capital, in sufficiently liquid form, to cover the excess, if any, of the cost of construction over the 

financing authorized by mortgage loans (as described in subdivision (c) above). 

f. Tax Credit Financing.  If Tax Credits are to be used to fund a portion of the 

Project, evidence satisfactory to the Agency of the amount of financing, and the associated terms 

and conditions for use.   

 g. Time for Agency Approval or Disapproval.  The Director or designee shall 

approve or disapprove the submission of evidence of financing within the time established in the 

Schedule of Performance.  If the Director or designee shall disapprove any such evidence of 

financing, the Director or designee shall do so by written notice to Borrower stating the reasons 

for such disapproval.  At any time prior to the times provided in this Agreement for submission 

of evidence of financing, Borrower may submit to the Director or designee for review, comment 

and, if deemed appropriate by the Director or designee, approval, any loan applications to be 

made by Borrower or pro forma loan documentation provided by the proposed lender; provided, 

that review, comments and approval, if any, by the Director or designee shall be for the sole 

purpose of determining and advising Borrower whether such loan applications or pro forma loan 

documents are consistent with the requirements of this Agreement. All comments and approvals, 

if any, shall be in writing.  Any items so submitted and approved by the Director or designee 

shall not be subject to subsequent disapproval. 

2.7 Representations and Warranties of Borrower 

As an inducement to the Agency to enter into this Agreement and to make the Loan, 

Borrower hereby represents and warrants to the Agency, which representations and warranties 

are true and correct as of the date of this Agreement and which shall survive the recording of the 

Deed of Trust and the repayment of the Loan:   

a. Borrower has the legal power, right and authority to enter into this Agreement and 

the instruments referenced herein, and to consummate the transactions contemplated hereby; 

 b. This Agreement and all documents required hereby to be executed by Borrower 

are, and shall be, valid, legally binding obligations of and enforceable against Borrower in 

accordance with their terms, subject only to applicable bankruptcy, insolvency, reorganization, 

moratorium laws or similar laws or equitable principles affecting or limiting the rights of 

contracting parties generally; 

 c. Neither the execution and delivery of this Agreement and documents referenced 

herein, nor the incurrence of the obligations set forth herein, nor the consummation of the 

transactions herein contemplated, nor compliance with the terms of this Agreement and the 

documents referenced herein conflict with or result in the material breach of any terms, 

conditions or provisions of, or constitute a Default under, any bond, note or other evidence of 

indebtedness or any contract, indenture, mortgage, deed of trust, loan, partnership agreement, 

lease or other agreements or instruments to which Borrower is a party or affecting the Property 

or Project; 
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 d. To the best of Borrower’s knowledge, there are no pending, threatened or 

contemplated actions, suits, arbitrations, claims or proceedings, at law or in equity, affecting the 

Property or in which Borrower is, or to the best of Borrower’s knowledge will be, a party by 

reason of Borrower’s ownership of the Property or Project, including, but not limited to, judicial, 

municipal or administrative proceedings in eminent domain, unlawful detainer or tenant 

evictions, collections, alleged building code, health and safety or zoning violations, employment 

discrimination or unfair labor practices, or workers’ compensation, personal injuries or property 

damages alleged to have occurred at the Property or Project or by reason of the condition or use 

of the Property or Project; 

 e. No attachments, execution proceedings, assignments for the benefit of creditors, 

insolvency, bankruptcy, reorganization or other proceedings are pending or threatened against 

Borrower, nor are any of such proceedings contemplated by Borrower; 

f. To the best of Borrower’s knowledge, there are no violations of any governmental 

regulations relating to the Property or Project; 

g.  As of the Closing Date, Borrower will be the legal fee simple titleholder of the 

Property and will then have and thereafter continue to have good, marketable and insurable title 

to the Property; 

h. To the Borrower’s knowledge, all reports, documents, instruments, information 

and forms of evidence delivered to the Agency  concerning or required by this Agreement are 

accurate, correct and sufficiently complete to give the Agency  true and accurate knowledge of 

their subject matter, and do not contain any misrepresentation or omission; 

i. No representation, warranty or statement of Borrower in this Agreement contains 

or will contain any untrue statement of a material fact or omits or will omit to state a material 

fact necessary to make the statements or facts contained therein not misleading; and 

j. The Sources of Funds listed in the Project Budget, are sufficient to (a) pay, 

through completion, all Project Costs; and (b) enable Borrower to perform and satisfy all of the 

covenants of Borrower contained in this Agreement. 

Borrower’s representations and warranties made in this Section 2.7 shall be continuing 

and shall be true and correct as of the Closing Date with the same force and effect as if remade 

by Borrower in a separate certificate at that time.  The truth and accuracy of Borrower’s 

representations and warranties made herein shall constitute a condition for the benefit of the 

Agency to the disbursement of the Loan. 

ARTICLE 3. DEVELOPMENT 

3.1 Parcel Map 

 Borrower shall, at its sole expense, ensure that the Property is in compliance with  the 

Subdivision Map Act (Government Code §66410 et seq.).   
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3.2 Scope of Development 

Borrower shall develop the Project on the Property in accordance with the Scope of 

Development (Attachment No. 3) and within the time period set forth in the Schedule of 

Performance (Attachment No. 4). 

3.3 Entitlements  

 It is the responsibility of Borrower, without cost to Agency, to ensure that zoning of the 

Property and all applicable City land use requirements will be such as to permit development of 

the Property and construction of the Project and the use, operation and maintenance of such 

Project in accordance with the provisions of this Agreement.  Nothing contained herein shall be 

deemed to entitle Borrower to any City permit or other City approval necessary for the 

development of the Property, or waive any applicable City requirements relating thereto.  This 

Agreement does not (a) grant any land use entitlement to Borrower, (b) supersede, nullify or 

amend any condition which may be imposed by the City in connection with approval of the 

development described herein, (c) guarantee to Borrower or any other party any profits from the 

development of the Property, or (d) amend any City laws, codes or rules.  This Agreement is not 

a development agreement as provided in Government Code Section 65864 et seq.  Without cost 

to Agency, Agency shall provide appropriate technical assistance to and otherwise cooperate 

with Borrower in connection with Borrower’s obtaining all necessary entitlements, permits and 

approvals for the construction of the Project.   

3.4 Cost of Construction 

The Project Costs, including any and all public improvements and any other permit 

conditions required by the City, shall be the responsibility of and paid by the Borrower. 

3.5 Development Schedule 

Within the times established therefore in the Schedule of Performance, Borrower shall 

begin and thereafter diligently complete the development contemplated herein. 

3.6 Indemnification and Insurance 

 a. As a material part of the consideration for this Agreement, and to the maximum 

extent permitted by law, Borrower shall indemnify, protect, defend and hold harmless the 

Agency and City, and their respective officers, employees, agents, and representatives (the 

“Indemnitees”), with counsel reasonably acceptable to Agency and/or City, from and against any 

and all loss, liability, damage, claim, cost and expense (including reasonable attorneys’ fees, 

court and litigation costs and fees of expert witnesses) resulting or arising from or in any way 

connected to this Agreement including but not limited to the following, provided, however, 

Borrower shall not be responsible for (and such indemnity shall not apply to) any loss, liability, 

damage, claim, cost or expense arising to the extent of the gross negligence or willful 

misconduct  of the Indemnitees or material breach of this Agreement by any of the Indemnitees: 
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  1. Borrower’s pre-development, construction, development, marketing, sale 

or use of the Property in any way; 

  2. Any plans or designs for the Project prepared by or on behalf of Borrower, 

including without limitation any errors or omissions with respect to such plans or designs; 

  3. Any loss or damage to Agency resulting from any inaccuracy in or breach 

of any representation or warranty of Borrower, or resulting from any breach or default by 

Borrower under this Agreement; and 

  4. Any loss or damage to Agency and/or City described in Section 3.6(c) of 

this Agreement. 

b. The foregoing indemnities shall not terminate upon Completion but shall survive 

all applicable causes of action that accrued during the indemnification period. 

 c. Prior to the Closing, Borrower shall furnish or cause to be furnished to the City 

Risk Manager evidence of the following policies of insurance, naming Borrower as insured and 

the Agency and City as additional insureds.  The insurance shall be kept in force for the entire 

term of the Agency Loan. 

  1. Builder’s Risk/Fire Policies:  Borrower shall maintain or cause to be 

maintained a policy or policies of insurance against loss or damage to the Property or the 

improvements and all property of an insurable nature located upon the Property, resulting from 

fire, lightning, vandalism, malicious mischief, riot and civil commotion, and such other perils 

ordinarily included in extended coverage fire insurance policies. Such insurance shall be 

maintained in an amount not less than one hundred percent (100%) of the full insurable value of 

the improvements, as defined herein. 

  2. Rental Income Insurance: Borrower shall maintain or cause to be 

maintained use and occupancy or business interruption or rental income insurance against the 

perils of fire, lightning, vandalism, malicious mischief, riot and civil commotion, and such other 

perils ordinarily included in extended coverage fire insurance policies, in an amount that is 

acceptable to Borrower and Agency. 

  3. Liability Insurance:  Borrower shall maintain or cause to be maintained 

public liability insurance, to protect against loss from liability imposed by law for damages on 

account of personal injury, including death therefrom, suffered or alleged to be suffered by any 

person or persons whomsoever on or about the Property and the business of Borrower on the 

Property, or in connection with the operation thereof, resulting directly or indirectly from any 

acts or activities of Borrower or its lessees, or any person acting for Borrower, or under its 

control or direction, and also to protect against loss from liability imposed by law for damages to 

any property of any person occurring on or about the Property, or in connection with the 

operation thereof, caused directly or indirectly by or from acts or activities of Borrower or its 

tenants, or any person acting for Borrower, or under its control or direction.  Such property 

damage and personal injury insurance shall also provide for and protect the Agency against 

incurring any legal cost in defending claims for alleged loss.  Such personal injury and property 
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damage insurance shall be maintained in full force and effect during the terms of the Loan in a 

general aggregate amount of not less than Two Million Dollars ($2,000,000); combined single 

limit per occurrence. It is the mutual intent of the parties that the levels of insurance coverage 

described herein shall be and remain comparable to the level of insurance coverage that is 

customary with comparable operations in San Diego County. At any time during terms of the 

Loan, and from time to time, either party may provide notice to the other party that the level of 

insurance being maintained by Borrower is no longer comparable to the level of insurance 

coverage that is customary with comparable operations in San Diego County, and request that 

the minimum limit hereinabove designated shall be changed (either increased or decreased) 

accordingly.  The party receiving such request shall not unreasonably withhold its consent to 

such change.  Borrower agrees that provisions of this paragraph as to maintenance of insurance 

shall not be construed as limiting in any way the extent to which Borrower may be held 

responsible for the indemnification of Agency or the payment of damages to persons or property 

resulting from Borrower’s activities, activities of its tenants or the activities of any other person 

or persons for which Borrower is otherwise responsible. 

  4. Automobile Insurance: To the extent applicable, at all times prior to 

Completion, Borrower shall maintain or cause to be maintained automobile insurance, 

maintained in full force and effect in an amount of not less than $1,000,000 million per accident. 

  5. Workers’ Compensation Insurance: Borrower shall maintain or cause to be 

maintained workers’ compensation insurance issued by a responsible carrier authorized under the 

laws of the State of California to insure employers against liability for compensation under the 

workers’ compensation laws now in force in California, or any laws hereafter enacted as an 

amendment or supplement thereto or in lieu thereof. Such workers’ compensation insurance shall 

cover all persons employed by Borrower in connection with the Property and shall cover liability 

within statutory limits for compensation under any such act aforesaid, based upon death or 

bodily injury claims made by, for or on behalf of any person incurring or suffering injury or 

death in connection with the Property or the operation thereof by Borrower. Notwithstanding the 

foregoing, Borrower may, in compliance with the laws of the State of California and in lieu of 

maintaining such insurance, self-insure for workers’ compensation in which event shall deliver 

to Agency  evidence that such self-insurance has been approved by the appropriate State 

authorities. 

  6. All policies hereunder shall not be subject to cancellation, reduction in 

coverage, or non renewal except after notice in writing shall have been sent by registered mail 

addressed to Agency, to the extent practicable within 30 days but in any event prior to the 

effective date thereof.  All policies name the Agency, the City and Borrower as insureds, 

additional insureds, and/or loss payable parties as their interests may appear. 

  7. The term “full insurable value” as used in this Section 3.6 shall mean the 

actual replacement cost (excluding the cost of excavation, foundation and footings below the 

lowest floor and without deduction for depreciation) of the improvements on the Property 

immediately before such casualty or other loss, including the cost of construction, architectural 

and engineering fees, and inspection and supervision. To ascertain the amount of coverage 

required, Borrower shall cause the full insurable value to be determined from time to time by 



21 

appraisal by the insurer, by agreement between Borrower and Agency or by an appraiser 

mutually acceptable to Agency, the City and Borrower, not less often than once every five years, 

if requested by City or Agency. 

  8. All insurance provided under this Section 3.6 shall be for the benefit of 

Borrower, Agency and City.  Borrower agrees to timely pay all premiums for such insurance 

and, at its sole cost and expense, to comply and secure compliance with all insurance 

requirements necessary for the maintenance of such insurance. Borrower agrees to submit 

policies of all insurance required by this Section 3.6, or certificates evidencing the existence 

thereof, to Agency within 30 days prior to the Closing, indicating full coverage of the contractual 

liability imposed hereby. Within thirty (30) days, if practicable, but in any event prior to 

expiration of any such policy, copies of renewal policies, or certificates evidencing the existence 

thereof, shall be submitted to Agency.  All insurance herein provided for under this Section 3.6 

shall be effected under policies issued by insurers of recognized responsibility, licensed or 

permitted to do business in the State of California and reasonably approved by Agency. 

  9. If Borrower fails or refuses to procure or maintain insurance as required 

by this Agreement, Agency and City shall each have the right, at their election, and upon five (5) 

days prior notice to Borrower, to procure and maintain such insurance.  The premiums paid by 

the City or Agency shall be  treated  as  a  loan, due  from Borrower,  to  be  paid on  the  first 

day of the month following the date on which the premiums were paid.  The City or Agency 

shall give prompt notice of the payment of such premiums, stating the amounts paid and the 

name of the insured(s). 

  10. Coverage provided hereunder by Borrower shall be primary insurance and 

not contributing with any insurance maintained by the City and/or Agency, and the policy shall 

contain such an endorsement.  The insurance policy or the certificate of insurance shall contain a 

waiver of subrogation for the benefit of the City and/or Agency. 

  11. Borrower shall also furnish or cause to be furnished to the Director 

evidence satisfactory to the Director that any contractor, with whom Borrower has contracted for 

the performance of the development of the Project, or any of them, carries the insurance required 

by this Section.  

3.7 Agency Approval of Plans 

 3.7.1  The Agency shall have the right to review all plans, drawings and related 

documents (if any) for the development of the Project, including any changes proposed to such 

documents or drawings.  The scope of the Agency’s review and approval (or disapproval) shall 

include, in addition to the items provided for in the Scope of Development, consideration of such 

items as the general architectural appearance, building materials, colors, and landscape design. 

 3.7.2 Borrower shall submit to the Director for review and the Director shall 

approve or disapprove the plans, drawings and related documents referred to in this Agreement 

within the times required to permit the development of the Property within the time established 

in the Schedule of Performance.  Any disapproval shall state in writing the reasons for 

disapproval and the changes to be made.  Borrower, upon receipt of a disapproval based upon 
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powers reserved by the Agency hereunder, shall revise such plans, drawings and related 

documents and shall resubmit them to the Agency for approval and disapproval as soon as 

possible after receipt of the notice of disapproval.  Any plans, drawings and related documents 

submitted and approved by the Agency shall not be subject to subsequent approval or 

disapproval.  Upon request by the Borrower, the Director shall use his best efforts to provide to 

Borrower information regarding the staff’s intention to recommend approval or disapproval of 

any plans, drawings or related documents previously submitted for approval pursuant to this 

Agreement. 

 3.7.3 If Borrower desires to make any material change in the plans, drawings or 

related documents after their approval by the Agency, Borrower shall submit the proposed 

change to the Director. 

 3.7.4 If any revisions or corrections of plans approved by the Agency are not 

acceptable to other government agency, including the City, having jurisdiction over the 

development of the Property, the Agency shall reasonably cooperate with the Borrower to obtain 

a waiver of such requirements or to develop a mutually acceptable alternative; provided, 

however, that Borrower understands and Agrees that any Agency approvals shall not constitute 

or guarantee approvals required by the City or any other governmental agency.  

3.8 Permits 

Before commencement of construction, Borrower shall obtain or cause to be obtained any 

and all permits which may be required by the City or any other governmental agencies affected 

by such construction, development, or work.  The Agency agrees to reasonably cooperate with 

Borrower as appropriate to assist Borrower to obtain such permits. 

3.9 Rights of Access 

Representatives of the Agency shall have the reasonable right of access to the Property at 

normal hours during the period of development for the purposes of this Agreement, including but 

not limited to the inspection of the work being performed. 

3.10 Local, State and Federal Laws 

Borrower shall carry out the rehabilitation of the Project on the Property, including, 

without limitation, any and all public works, (as defined by applicable law), if any, in conformity 

with all applicable local, state and federal laws, including, without limitation, all applicable 

federal and state labor laws (including, without limitation, any applicable requirement to pay 

state prevailing wages).  Borrower hereby agrees that Borrower shall have the obligation to 

provide any and all disclosures, representations, statements, rebidding, and/or identifications 

which may be required by Labor Code Sections 1726 and 1781, as the same may be enacted, 

adopted or amended from time to time, or any other provision of law.  Borrower hereby agrees 

that Borrower shall have the obligation to provide and maintain any and all bonds to secure the 

payment of contractors (including the payment of wages to workers performing any public work) 

which may be required by the Civil Code, Labor Code Section 1781, as the same may be 

enacted, adopted or amended from time to time, or any other provision of law.  Borrower shall 



23 

indemnify, protect, defend and hold harmless the Agency, City and their respective officers, 

employees, contractors and agents, with counsel reasonably acceptable to Agency, from and 

against any and all loss, liability, damage, claim, cost, expense, and/or “increased costs” 

(including labor costs, penalties, reasonable attorneys fees, court and litigation costs, and fees of 

expert witnesses) which, in connection with the development and/or construction (as defined by 

applicable law) of the Project, including, without limitation, any and all public works (if any) (as 

defined by applicable law), results or arises in any way from any of the following: (1) the 

noncompliance by Borrower of any applicable local, state and/or federal law, including, without 

limitation, any applicable federal and/or state labor laws (including, without limitation, if 

applicable, the requirement to pay state prevailing wages); (2) the implementation of Chapter 

804, Statutes of  2003; (3) the implementation of Sections 1726 and 1781 of the Labor Code, as 

the same may be enacted, adopted or amended from time to time, or any other similar law; (4) 

failure by Borrower to provide any required disclosure representation, statement, rebidding 

and/or identification which may be required by Labor Code Sections 1726 and 1781, as the same 

may be enacted, adopted or amended from time to time, or any other provision of law; and/or (5) 

failure by Borrower to provide and maintain any and all bonds to secure the payment of 

contractors (including the payment of wages to workers performing any public work) which may 

be required by the Civil Code, Labor Code Section 1781, as the same may be enacted, adopted or 

amended from time to time, or any other provision of law.  Borrower hereby expressly 

acknowledges and agrees that neither City nor Agency has ever previously affirmatively 

represented to Borrower or its contractor(s) for the Project in writing or otherwise, that the work 

to be covered by the bid or contract is not a “public work,” as defined in Section 1720 of the 

Labor Code.  It is agreed by the parties that, in connection with the development and 

construction (as defined by applicable law) of the Project, including, without limitation, any 

public work (as defined by applicable law), if any, Borrower shall bear all risks of payment or 

non-payment of state prevailing wages and/or the implementation of Chapter 804, Statutes of  

2003 and/or Labor Code Sections 1726 and 1781, as the same may be enacted, adopted or 

amended from time to time, and/or any other provision of law.  “Increased costs” as used in this 

Section shall have the meaning ascribed to it in Labor Code Section 1781, as the same may be 

enacted, adopted or amended from time to time. The foregoing indemnity shall survive 

termination of this Agreement and shall continue after recordation of the Release of Construction 

Covenants for the Project. 

3.11 Nondiscrimination 

The Borrower, for itself, its successors and assigns, agrees that in regards to the 

development provided for in this Agreement, it will not discriminate against any employee or 

applicant for employment because of race, religion, creed, color, national origin, ancestry, 

handicap, sex, sexual orientation, marital status, age or any other protected classification. 

3.12 Disclaimer by Agency  

Except as expressly provided in this Agreement, the Agency shall not undertake or 

assume or have any responsibility or duty to Borrower or to any third party to review, inspect, 

supervise, pass judgment upon or inform Borrower or any third party of any matter in connection 

with the development of the Property, whether regarding the quality, adequacy or suitability of 
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the plans, any labor, service, equipment or material furnished to the Property, any person 

furnishing the same, or otherwise.  Borrower and all third parties shall rely upon its or their own 

judgment regarding such matters, and any review, inspection, supervision, exercise of judgment 

or information supplied to Borrower or to any third party by the Agency in connection with such 

matter is for the public purpose of improving affordable housing in the City and neither 

Borrower (except for the purposes set forth in this Agreement) nor any third party is entitled to 

rely thereon. 

3.13 Covenants of Borrower 

Borrower covenants for itself and its successors and assigns as follows: 

3.13.1    Equal Opportunity Employment Practices 

 a. Borrower certifies and represents that, during the performance of this Agreement, 

Borrower and each of its contractors and subcontractors will adhere to equal employment 

practices to assure that applicants and employees are treated equally and are not discriminated 

against because of their race, religion, creed, color, national origin, ancestry, handicap, sex, 

marital status, or age.  Borrower further certifies that it shall not maintain any segregated 

facilities. 

 b. Borrower agrees that it shall, in all solicitations or advertisements for applicants 

for employment placed by or on behalf of Borrower, state that it is an “Equal Opportunity - 

Affirmative Action Employer” or that all qualified applicants will receive consideration for 

employment without regard to their race, religion, creed, color, national origin, ancestry, 

handicap, sex, marital status, or age. 

 c. Borrower agrees that it shall, if requested to do so by Agency, certify that it has 

not, in the performance of this Agreement, discriminated against applicants or employees 

because of their membership in a protected class. 

 d. Borrower agrees to provide the Agency with access to, and, if requested to do so 

by the Agency, provide copies of all of its records pertaining to or relating to its employment 

practices, to the extent such records are not confidential or privileged under state or federal law. 

 e. Nothing contained in this Agreement shall be construed in any manner so as to 

require or permit any act which is prohibited by law. 

 f. Borrower shall include the provisions of this Section 3.13.1 in all of its contracts. 

3.13.2     Compliance with Environmental Laws 

Borrower shall comply with all environmental laws and environmental permits applicable 

to the operations of Borrower and the ownership or use of the Property, and shall immediately 

pay or cause to be paid all costs and expenses incurred by reason of such compliance.  Borrower 

shall keep the Property free and clear of  any  environmental claims or liens imposed pursuant to  
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any environmental law, and shall obtain and renew all environmental permits required for 

ownership or use of the Property. 

3.13.3      Environmental Indemnity 

a. Borrower’s Warranty 

Borrower hereby represents and warrants that the development, construction and uses of 

the Property permitted under this Agreement shall comply with all applicable environmental 

laws.  As part of the development of the Property, Borrower shall conduct such tests as Borrower 

may deem necessary or appropriate.  Borrower shall promptly deliver to the Director the results 

of all environmental studies conducted on the Property.  Borrower shall, at its sole cost and 

expense, remove, remediate and/or abate any Hazardous Materials on the Property, as required 

by applicable governmental entities and/or requirements, to develop the Property as 

contemplated herein.   

b. Environmental Indemnity 

Effective upon the Close of Escrow, Borrower agrees to indemnify, defend and hold 

harmless Agency and City and their respective members, officers, agents, employees, contractors 

and consultants, in accordance with the Environmental Indemnity (Attachment No. 10).  

c. Borrower’s Release 

By execution of this Agreement, Borrower hereby waives, releases and discharges the 

Agency, the City, and their respective members, officers, employees, agents, contractors and 

consultants, from any and all present and future claims, demands, suits, legal and administrative 

proceedings, and from all liability for damages, losses, costs, liabilities, fees and expenses 

(including, without limitation, attorneys’ fees) arising out of or in any way connected with the 

Agency’s or Borrower’s use, maintenance, ownership or operation of the Property, any 

Hazardous Substances on the Property, or the existence of Hazardous Substances contamination 

in any state on the Property, however the Hazardous Substances came to be placed there, except 

that arising out of the negligence or willful misconduct of the Agency or City or any of their 

employees, officers, agents, contractors or consultants.  Borrower acknowledges that it is aware 

of and familiar with the provisions of Section 1542 of the California Civil Code which provides 

as follows:  

“A general release does not extend to claims which the creditor does not know or suspect 

to exist in his favor at the time of executing the release, which if known by him must have 

materially affected his settlement with the debtor.” 

To the extent of the release set forth in this Section 3.13.3, Borrower hereby waives and 

relinquishes all rights and benefits which it may have under Section 1542 of the California Civil 

Code.  
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3.13.4      Encumbrances and Liens 

Prior to the repayment in full of the Loan, Borrower shall not place or allow to be placed 

on the Property, or on any portion thereof, any mortgage, trust deed, encumbrance or lien (other 

than Permitted Mortgages securing the Sources of Funds authorized by this Agreement and the 

Method of Financing); and Borrower shall remove, or shall have removed, any levy or 

attachments made on the Property (or any portion thereof), or shall assure the satisfaction thereof 

within a reasonable time.  Borrower shall pay, or cause to be paid, prior to delinquency, all taxes, 

assessments, charges and levies imposed by any public authority or utility company which are or 

may become a lien affecting the Deed of Trust; provided, however that Borrower shall not  be  

required  to  pay and  discharge any  such  tax,  assessment, charge  or levy so long as the legality 

thereof shall be promptly and actively contested in good faith and by appropriate proceedings.  

3.14 Holder Not Obligated to Construct the Project 

Permitted Mortgagees shall in no way be obligated by the provisions of this Agreement to 

complete the Project, or to guarantee the completion of the Project.  Nothing in this Agreement 

shall be deemed or construed to permit or authorize any such holder to devote the Property to 

any uses, or to construct any improvements thereon, other than those uses or improvements 

provided for or authorized by this Agreement. 

3.15 Right of the Agency to Satisfy Other Liens on the Property 

Prior to the repayment in full of the Loan, and after Borrower has had a reasonable time 

to challenge, cure or satisfy any liens or encumbrances on the Property, or any portion thereof, 

the Agency shall have the right to satisfy any such liens or encumbrances; provided, however, 

that nothing in this Agreement shall require Borrower to pay or make provision for the payment 

of any tax, assessment, lien or charge so long as Borrower in good faith shall contest the validity 

or amount thereof, and so long as such delay in payment shall not subject the Property (or any 

portion thereof) to forfeiture or sale. 

3.16 Release of Construction Covenants 

Promptly after Completion, the Director or designee shall furnish Borrower with a 

Release of Construction Covenants (Attachment No. 12) to cover the release for the Property, 

upon written request by Borrower. The Release of Construction Covenants shall be in recordable 

form. The Director or designee shall not unreasonably withhold any such Release of 

Construction Covenants.  The Release of Construction Covenants shall be a conclusive 

determination of satisfactory completion of the construction required by this Agreement upon or 

with respect to the Property, and the Release of Construction Covenants shall so state.   

If Agency refuses or fails to furnish a Release of Construction Covenants after written 

request from Borrower, Agency shall, within forty-five (45) days of the written request, provide 

Borrower with a written statement of the reasons Agency refused or failed to furnish the Release 

of Construction Covenants.  The statement shall also contain Agency’s opinion of the action 

Borrower must take to obtain a Release of Construction Covenants; provided, however, that the 

statement need not contain technical information or instructions.  Failure by the Agency to 
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provide the written statement shall be deemed as the Agency’s approval of the Release of 

Construction Covenants.  If the reason for Agency’s refusal to issue a Release of Construction 

Covenants is confined to Borrower’s failure to complete specific punch list items which cannot 

immediately be completed due the short-term unavailability of required materials, Agency shall 

issue the Release of Construction Covenants upon the delivery of a deposit or the posting of a 

bond by Borrower, first approved in writing by the Agency as to form and substance, in favor of 

the Agency in an amount representing the fair value of the work not yet completed.  If a bond is 

provided, the bond shall specify a deadline for completion of the outstanding items, which shall 

be the earliest reasonable date and shall not be more than ninety (90) days after the issuance of 

the Release of Construction Covenants. 

The Release of Construction Covenants shall not constitute evidence of compliance with 

or satisfaction of any obligation of Borrower to any holder of a Permitted Mortgage, or any 

insurer of a Permitted Mortgage securing money loaned to finance the Project, or any part 

thereof, or of Borrower’s performance of any obligation under this Agreement other than 

completion of the construction to which the Release of Construction Covenants pertains.  The 

Release of Construction Covenants is not notice of completion as referred to in Section 3093 of 

the California Civil Code. 

ARTICLE 4. USE OF THE PROPERTY 

4.1 Uses 

4.1.1  Generally 

Borrower covenants and agrees (for itself, its successors, assigns, and every successor in 

interest to the Property or any part thereof) that Borrower, such successors, and such assigns 

shall: 

a. Develop the Property in accordance with the Scope of Development (Attachment 

No. 3.) and devote the Property and the Project to the uses specified in this Agreement and the 

Agreement Containing Covenants (Attachment No. 6).   

 b. Maintain the exterior of the Property in accordance with the Exterior Maintenance 

Plan as described in Section 4.2 of this Agreement. 

 c. Not permit the use of the Project or the Property for any purpose other than 

permitted by this Agreement without the prior written approval of the Agency. 

 4.1.2 Affordability Restrictions 

a. Borrower covenants and agrees (for itself, its successors, assigns, and every 

successor in interest to the Property or any part thereof) that for a period of fifty-five (55) years, 

beginning from the date of the City’s issuance of a certificate of occupancy for the Project, in 

accordance with the Agreement Containing Covenants: 
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  1. Seven (7) of the two bedroom Affordable Units to be rehabilitated upon 

the  Property shall be rented exclusively to and occupied by 50% AMI Households at an 

Affordable Rent, in accordance with the affordability restrictions set forth in the Agreement 

Containing Covenants; and 

  2. Seven (7) of the two bedroom Affordable Units and one (1) five bedroom 

Affordable Unit to be rehabilitated upon the Property shall be rented exclusively to and occupied 

by 60% AMI Households at an Affordable Rent, in accordance with the affordability restrictions 

set forth in the Agreement Containing Covenants.  

4.1.3    Tenant Selection/Rental Rates 

 a. Prior to occupancy of any of the Affordable Units, Borrower shall submit a 

written plan describing the proposed Affordable Unit tenant selection process to the Agency for 

its approval or disapproval thereof in writing within the times set forth in the Schedule of 

Performance. 

 b. Prior to occupancy of any of the Affordable Units, Borrower shall submit the 

proposed rental rate of each Affordable Unit to the Agency for its approval or disapproval 

thereof in writing within the times set forth in the Schedule of Performance. 

4.2 Maintenance of the Property 

 4.2.1 Borrower shall prepare and submit to the Director (or her designee) for 

review and approval a program (the “Exterior Maintenance Plan”) for the maintenance of the 

exterior of the structures on the Property, in accordance with the Schedule of Performance. 

         4.2.2 The Exterior Maintenance Plan shall describe in reasonable detail the 

standards to be followed in maintaining the exterior of the structures on the Property, including a 

schedule indicating the proposed frequency of each element of maintenance, and shall include, at 

a minimum, the following: periodic cleaning of the exterior of the structures on the Property, 

including windows; removing graffiti; removing debris and waste materials and otherwise 

maintaining outdoor areas of the Property; performing inspections of all exterior features to 

determine whether repairs are required; conducting periodic protective treatments such as rust 

removal and caulking; conducting repairs to facades, roof, doors, windows and other exterior 

features; maintaining fencing and other security devices and systems; and periodic repainting.  

The Exterior Maintenance Plan, including any amendments proposed by Borrower, shall be 

subject to the approval of the Director, and shall be made part of the Agreement Containing 

Covenants. 

          4.2.3 For so long as the Deed of Trust remains unsatisfied and of record, 

Borrower and its successors and assigns to the Property (the “Owners”) shall maintain the 

exterior of the structures on the Property in accordance with the approved Exterior Maintenance 

Plan.  In the event Owners fail to maintain the exterior of the structures on the Property in 

accordance with the approved Exterior Maintenance Plan, the Agency shall have the right, but 

not the obligation, to enter the Property, correct any violation, and hold the Owners responsible 

for the cost thereof, and such cost, until paid, shall constitute a lien on the Property. 
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                   4.2.4 The Agreement Containing Covenants shall contain appropriate provisions 

implementing this Section 4.2. 

4.3 Obligation to Refrain from Discrimination 

There shall be no discrimination against or segregation of any person, or groups of 

persons, on account of sex, marital status, race, color, religion, creed, national origin or ancestry 

in the sale, lease, sublease, transfer, use, occupancy, tenure or enjoyment of the Property or the 

Project, and  Borrower itself (for any person claiming under or through it) shall not establish or 

permit any such practice or practices of discrimination or segregation with reference to the 

selection, location, number, use or occupancy of tenants, lessees, subtenants, sublessees or 

vendees of the Property or the Project. 

4.4 Form of Nondiscrimination and Nonsegregation Clauses 

Borrower shall refrain from restricting the rental, sale or lease of the Property or the 

Project, or any portion thereof, on the basis of sex, marital status, race, color, religion, creed, 

ancestry or national origin of any person.  All such deeds, leases or contracts shall contain or be 

subject to substantially the following nondiscrimination or nonsegregation clauses: 

 4.4.1 In deeds:  “The grantee herein covenants by and for himself or herself, his 

or her heirs, executors, administrators, and assigns, and all persons claiming under or through 

them, that there shall be no discrimination against or segregation of, any person or group of 

persons on account of any basis listed in subdivision (a) or (d) of Section 12955 of the 

Government Code, as those bases are defined in Sections 12926, 12926.1, subdivision (m) and 

paragraph (1) of subdivision (p) of Section 12955, and Section 12955.2 of the Government Code, 

in the sale, lease, sublease, transfer, use, occupancy, tenure, or enjoyment of the premises herein 

conveyed, nor shall the grantee or any person claiming under or through him or her, establish or 

permit any practice or practices of discrimination or segregation with reference to the selection, 

location, number, use or occupancy of tenants, lessees, subtenants, sublessees, or vendees in the 

premises herein conveyed. The foregoing covenants shall run with the land.” 

Notwithstanding the paragraph, with respect to familial status, paragraph (1) shall not be 

construed to apply to housing for older persons, as defined in Section 12955.9 of the 

Government Code.  With respect to familial status, nothing in paragraph (1) shall be construed to 

affect Sections 51.2, 51.3, 51.4, 51.10, 51.11, and 799.5 of the Civil Code, relating to housing for 

senior citizens.  Subdivision (d) of Section 51 and Section 1360 of the Civil Code and 

subdivisions (n), (o), and (p) of Section 12955 of the Government Code shall also apply to the 

above paragraph. 

 4.4.2 In leases:  “The lessee herein covenants by and for himself or herself, his 

or her heirs, executors, administrators, and assigns, and all persons claiming under or through 

him or her, and this lease is made and accepted upon and subject to the following conditions: 

That there shall be no discrimination against or segregation of any person or group of persons, on 

account of any basis listed in subdivision (a) or (d) of Section 12955 of the Government Code, as 

those bases are defined in Sections 12926, 12926.1, subdivision (m) and paragraph (1) of 

subdivision (p) of Section 12955, and Section 12955.2 of the Government Code, in the leasing, 



30 

subleasing, transferring, use, occupancy, tenure, or enjoyment of the premises herein leased nor 

shall the lessee himself or herself, or any person claiming under or through him or her, establish 

or permit any such practice or practices of discrimination or segregation with reference to the 

selection, location, number, use, or occupancy, of tenants, lessees, sublessees, subtenants, or 

vendees in the premises herein leased.” 

Notwithstanding the above paragraph, with respect to familial status, paragraph (1) shall 

not be construed to apply to housing for older persons, as defined in Section 12955.9 of the 

Government Code.  With respect to familial status, nothing in paragraph (1) shall be construed to 

affect Sections 51.2, 51.3, 51.4, 51.10, 51.11, and 799.5 of the Civil Code, relating to housing for 

senior citizens.  Subdivision (d) of Section 51 and Section 1360 of the Civil Code and 

subdivisions (n), (o), and (p) of Section 12955 of the Government Code shall apply to the above 

paragraph. “The lessee herein covenants by and for himself, his heirs, executors, administrators 

and assigns, and all persons claiming under or through him, and this lease is made and accepted 

upon and subject to the following conditions: 

 4.4.3 In contracts:  The foregoing provisions shall be binding upon and shall 

obligate the contracting party or parties and any subcontracting party or parties, or other 

transferees under this Agreement.  

4.5 Effect and Duration of Covenants 

The covenants established in this Agreement shall, without regard to technical 

classification and designation, be binding on Borrower and any successor in interest to the 

Property, or any part thereof, the Project or any part thereof for the benefit and in favor of the 

Agency, their respective successors and assigns.  The Agency shall be the beneficiary of the 

covenants contained in this Article 4 and the Agreement Containing Covenants (the 

“Covenants”). Except as set forth in the following sentence, the Covenants shall remain in effect 

for fifty-five years, in accordance with the Agreement Containing Covenants. The covenants 

against discrimination (set forth in Section 4.3 and 4.4) shall remain in perpetuity. 

ARTICLE 5. DEFAULTS, REMEDIES AND TERMINATION 

5.1 Defaults - General 

 5.1.1 Subject to the extensions of time set forth in Section 6.4, failure or delay 

by Agency or Borrower to perform any term or provision of this Agreement to be performed by 

such party constitutes a default under this Agreement.  The party in default must immediately 

commence to cure, correct or remedy such failure or delay and shall complete such cure, 

correction or remedy with reasonable diligence. 

5.1.2 The complaining party shall give written notice of default to the party in 

default.  Failure or delay in giving such notice shall not constitute a waiver of any default, nor 

shall it change the time of default.  Except as otherwise expressly provided in this Agreement, 

any failures or delays by either party in asserting any of its rights and remedies as to any default 

shall not operate as a waiver of any default or of any such rights or remedies.  Delays by either 

party in asserting any of its rights and remedies shall not deprive either party of its right to 
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institute and maintain any actions or proceedings which it may deem necessary to protect assert 

or enforce any such rights or remedies. 

5.1.3 If a monetary event of default occurs, prior to exercising any remedies 

hereunder, the aggrieved party shall give the party in default written notice of such default.  The 

party in default shall have a period of ten (10) days after such notice is given within which to 

cure the default. 

5.1.4 If a non-monetary event of default occurs, prior to exercising any remedies 

hereunder, the aggrieved party shall give the party in default notice of such default.  If the default 

is reasonably capable of being cured within thirty (30) days, the party in default shall have such 

period to effect a cure prior to exercise of remedies by the aggrieved party.  If the default is such 

that it is not reasonably capable of being cured within thirty (30) days, and the party in default (i) 

initiates corrective action within said period, and (ii) diligently, continually, and in good faith 

works to effect a cure as soon as possible, then the party in default shall have such additional 

time as is reasonably necessary to cure the default, not to exceed ninety (90) days.  

5.1.5 The Agency agrees to accept cures tendered by any Permitted Mortgagee 

or Tax Credit Equity Investor in the Project within the cure periods provided in the Note or 

within the time periods provided in Civil Code Section 2924c, whichever is longer.  

Additionally, in the event the Permitted Mortgagee or Tax Credit Equity Investor is precluded 

from curing a default due to a bankruptcy, injunction, or similar proceeding by or against 

Borrower, the Agency agrees to forbear from completing a foreclosure (judicial or nonjudicial) 

during the period during which the Permitted Mortgagee or Tax Credit Equity Investor is so 

precluded from acting, not to exceed 90 days, provided such Permitted Mortgagee or Tax Credit 

Equity Investor are otherwise in compliance with the foregoing provisions. In no event shall the 

Agency be precluded from exercising remedies if its rights become or are about to become 

materially jeopardized by any failure to cure a default. 

5.2 Institution of Legal Actions 

Subject to the notice and cure provisions of Section 5.1, in addition to any other rights or 

remedies (and except as otherwise provided in this Agreement), either party may institute legal 

action to cure, correct or remedy any default, to obtain the specific performance of obligations 

hereunder to enjoin, abate or prevent any further violation or default, to appoint a receiver to 

operate the Property, to require Borrower to return any rent amounts received by Borrower in 

excess of the amounts permitted hereunder, to recover damages for any default, or to obtain any 

other remedy allowed at law or equity consistent with the purpose of this Agreement.  Such legal 

actions must be instituted in the Superior Court of the County of San Diego, State of California, 

in any other appropriate court of that county, or in the United States District Court for the 

Southern District of California.  

5.3 Applicable Law 

The laws of the State of California shall govern the interpretation and enforcement of this 

Agreement. 
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5.4 Acceptance of Service of Process 

 5.4.1 In the event that any legal action is commenced by Borrower against the 

Agency, service of process on the Agency shall be made by personal service upon the Director, 

or in such other manner as may be provided by law. 

 5.4.2 In the event that any legal action is commenced by the Agency against 

Borrower, service of process on Borrower shall be made by personal service upon an officer of 

the Borrower and shall be valid whether made within or without the State of California, or in 

such manner as may be provided by law. 

5.5 Rights and Remedies Are Cumulative 

Except with respect to rights and remedies expressly declared to be exclusive in this 

Agreement, the rights and remedies of the parties are cumulative, and the exercise by either party 

of one or more of such rights or remedies shall not preclude the exercise by it, at the same or 

different times, of any other rights or remedies for the same default or any other default by the 

other party. 

5.6 Damages 

If either party defaults with regard to any of the provisions of this Agreement, the non-

defaulting party shall serve written notice of such default upon the defaulting party.  If the 

default is not cured within the time provided in Section 5.1, the defaulting party shall be liable to 

the non-defaulting party  for any  damages caused by  such  default, and  the non-defaulting party  

may thereafter (but not before) commence an action for damages against the defaulting party 

with respect to such default. 

5.7 Specific Performance 

If either party defaults with regard to any of the provisions of this Agreement, the non-

defaulting party shall serve written notice of such default upon the defaulting party.  If the 

default is not cured within the time provided in Section 5.1, the non-defaulting party, at its 

option, May thereafter (but not before) commences an action for specific performance of the 

terms of this Agreement pertaining to such default. 

5.8 Termination by Borrower 

In the event that the Agency fails to disburse the Loan as provided herein, then this 

Agreement and any rights of Borrower in this Agreement may be terminated by Borrower by 

giving written notice thereof to the Agency, and neither the Agency nor Borrower shall have any 

further rights against or liability to the other under this Agreement. 

5.9 Termination by Agency 

In the event that any of the following occur, and are not cured within the time provided in 

Section 5.1, then this Agreement and any rights of Borrower, or any assignee or transferee, may, 
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at the option of the Agency, be terminated and rescinded, and thereafter Borrower shall have no 

further rights against the Agency with respect to the Loan: 

 5.9.1 Borrower fails to satisfy any of the conditions precedent to Close of 

Escrow and/or disbursement of the Loan, in accordance with Sections 2.3.3 and 2.3.4; or 

 5.9.2 Borrower fails to acquire fee simple title to the Property concurrently with 

or before the Closing; or 

 5.9.3 Borrower (or any successor in interest) transfers or assigns or attempts to 

transfer or assign this Agreement or any rights therein or in the Property, or any portion thereof, 

or in the Project or any portion thereof, except as provided in this Agreement; or 

 5.9.4 Borrower or its general contractor does not begin construction in 

accordance with the Schedule of Performance and proceed continuously with the construction or 

if Borrower or its general contractor discontinues the construction for a period of thirty (30) days 

or more for any reason or cause within the control of the Borrower; or 

 5.9.5 Any representation or warranty by Borrower to the Agency  contained 

herein proves to be materially false or misleading and Borrower does not, after receiving written 

notice thereof from the Director, initiate and diligently pursue all actions necessary to make such 

representation or warranty no longer false or misleading; or 

 5.9.6 Borrower neglects, fails or refuses to keep in full force and effect any 

permit or approval with respect to the development of the Project, any policy or policies of 

insurance or title insurance, or any other undertakings required hereunder; or 

 5.9.7 Borrower is in breach or default with respect to any other covenant or 

obligation of Borrower under this Agreement or any Loan Documents; or 

 5.9.8 Any party files a mechanic’s lien or materialman’s lien against the 

Property, or any portion thereof, or the Project or any portion thereof and within thirty (30) 

business days after Borrower’s receipt of written notice from the Director of the filing thereof, 

either: (a) the claim set forth therein is not discharged by the Borrower, or (b) if the amount 

claimed is disputed in good faith by Borrower or Borrower’s general contractor, Borrower fails 

to obtain and record in the Official Records of the County of San Diego, a mechanic’s lien 

release bond, in form and substance and issued by a surety company acceptable to the Director, 

in a penal sum equal to 1-1/2 times the amount set forth in such claim of lien, whereby the 

Property, or any portion thereof, and the Project or any portion thereof, will be released from 

such lien, and from any action brought to foreclose such lien, in accordance with Section 3143 of 

the California Civil Code, as the same may be amended from time to time; or 

 5.9.9 Borrower becomes insolvent or unable to pay its debts as they mature or 

makes an assignment for the benefit of creditors. 
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5.10 Attorney’s Fees and Costs 

If any action or proceeding is brought by either party against the other under this 

Agreement, whether for interpretation, enforcement or otherwise, each party shall pay for its own 

costs and expenses, including the fees of its attorney and any expert witnesses in such action or 

proceeding.  This provision shall also apply to any post judgment action by either party, 

including without limitation efforts to enforce a judgment.   

ARTICLE 6. GENERAL PROVISIONS 

6.1 Notices 

Formal notices, demands and communications between the Agency and Borrower shall 

be sufficiently given if delivered personally, or dispatched by registered or certified mail, 

postage prepaid, return receipt requested, to the respective addresses of the Agency and 

Borrower, as provided in Section 1.5 hereof.  Such notices, demands and communications, if 

given in person, shall be deemed given when delivered, and, if given by mail, shall be deemed 

given three (3) business days after deposit in the mail.  Such written notices, demands and 

communications may be sent in the same manner to such other addresses as either party may 

from time to time designate by mail as provided in this Section 6.1. 

6.2 Conflicts of Interest 

 6.2.1 No member, official or employee of the Agency shall have any personal 

interest, direct or indirect, in this Agreement; nor shall any such member, official or employee 

participate in any decision relating to the Agreement which affects his personal interests or the 

interests of any corporation, partnership or association in which he is, directly or indirectly, 

interested. 

 6.2.2 Borrower warrants that it has not paid or given, and will not pay or give, 

any third party any money or other consideration for obtaining this Agreement. 

6.3 Nonliability of Agency/City Officials and Employees 

No member, official, employee, attorney or consultant of the Agency and/or City shall be 

personally liable to Borrower, or any successor in interest, in the event of any default or breach 

by the Agency or for any amount which may become due to Borrower or to its successor, or on 

any obligations under the terms of this Agreement. 

6.4 Force Majeure 

In addition to specific provisions of this Agreement, performance by either party 

hereunder shall not be deemed to be in default where delays or defaults are due to war, 

insurrection, strikes, lock-outs, riots, floods, earthquakes, fires, casualties, Acts of God, acts of 

the public enemy, epidemics, quarantine restrictions, freight embargoes, lack of transportation, 

governmental restrictions or priority, litigation, unusually severe weather, inability to secure 

necessary labor, materials or tools, delays of any contractor, subcontractor or supplier, acts of the 
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other party, acts or failure to act of any public or governmental agency or entity or any other 

causes beyond the control or without the fault of the party claiming an extension of time to 

perform.  An extension of time for any such cause shall be for the period of the enforced delay 

and shall commence to run from the time the party claiming such extension gives notice to the 

other party, provided notice by the party claiming such extension is sent to the other party within 

thirty (30) days of knowledge of the commencement of the cause.  Times of performance under 

this Agreement may also be extended in writing by the Agency and the Borrower. 

6.5 Inspection of Books and Records 

The Agency has the right at all reasonable times to inspect the books and records of 

Borrower pertaining to the Property as pertinent to the purposes of this Agreement.   

6.6 Consents and Approvals 

a. Except where this Agreement expressly provides for the approval of either party 

in its discretion, approvals required of the Agency or the Borrower shall not be unreasonably 

withheld or delayed. 

b. Except as otherwise expressly provided in this Agreement, approvals or consents 

required of the Agency shall be deemed granted by the written approval of the Director or 

designee.  Notwithstanding the foregoing, the Director or designee may, in his or her sole 

discretion, refer to the governing board of the Agency any item requiring Agency approval.  

6.7 Real Estate Commissions 

Borrower represents and warrants to the Agency, and the Agency represents and warrants 

to Borrower, that no broker or finder has been engaged by them, respectively, in connection with 

any of the transactions contemplated by this Agreement (including, specifically, the sale of the 

Property to the Borrower), or to its knowledge is in any way connected with any of such 

transactions.  Borrower will indemnify, save harmless and defend the Agency from any liability, 

cost, or expense arising out of or connected with any claim for any Agency or compensation 

made by any person or entity claiming to have been retained or contacted by Borrower in 

connection with any of the transactions contemplated by this Agreement (including, specifically, 

the sale of the Property to the Borrower).  The Agency will indemnify, save harmless, and 

defend Borrower from any liability, cost, or expense arising out of or connected with any claim 

for any Agency or compensation made by any person or entity claiming to have been retained   

or contacted by the Agency and/or the City in connection with this transaction.  This indemnity 

provision will survive the Closing or any earlier termination of this Agreement. 

ARTICLE 7. ENTIRE AGREEMENT, WAIVERS AND AMENDMENTS 

This Agreement shall be executed in three (3) duplicate originals, each of which is 

deemed to be an original. 

All waivers of the provisions of this Agreement must be in writing and signed by the 

appropriate authorities of the Agency or the Borrower, and all amendments hereto must be in 
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writing and signed by the appropriate authorities of the Agency and the Borrower.  This 

Agreement and any provisions hereof may be amended by mutual written agreement by 

Borrower and Agency and such amendment shall not require the consent of any other fee owner, 

tenant, lessee, easement holder, licensee, mortgagee, trustee, beneficiary under a deed of trust, or 

any other person or entity having an interest in the Property, except as otherwise expressly 

provided in this Agreement. 

This Agreement, including all attachments and addenda hereto, constitutes the entire 

understanding and agreement of the parties. 

 

ARTICLE 8. TIME FOR ACCEPTANCE OF AGREEMENT BY AGENCY;      

                        DATE OF AGREEMENT 

 This Agreement, when executed by Borrower and delivered to the Agency, must be 

authorized, executed and delivered by the Agency within forty-five (45) days after this 

Agreement is signed by Borrower or this Agreement may be terminated by Borrower on written 

notice to the Agency. 

This Agreement may be executed in counterparts and when so executed, each such 

counterpart will constitute an original document and such counterparts will constitute one and 

the same agreement. 

 IN WITNESS WHEREOF, the Agency and Borrower have executed this Agreement as 

of the date first set forth hereinabove. 

 

IMPERIAL BEACH REDEVELOPMENT 

AGENCY  

 

 

 

Date: ________________   By:______________________________ 

Gary Brown, Executive Director 

 

 

 

ATTEST: 

 

 

 

By:_______________________________ 

City Clerk 

 

 

 

[Signatures continue on following page] 
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REVIEWED AND APPROVED  

AS TO FORM: 

 

AGENCY GENERAL COUNSEL  

 

 

 

By:      

 James P. Lough 

 

 

KANE, BALLMER & BERKMAN 

 

 

 

By:_______________________________ 

Agency Special Counsel 

Susan Y. Cola 

 

 

 

      BEACHWIND COURT, L.P., 

a California limited partnership 

 

 By: CIC Beachwind, LLC, 

 a California limited liability company 

 

 By: Chelsea Investment Corporation,  

  a California corporation   

  

  By:______________________________ 

        James J. Schmid, President 

 

  

 



ATTACHMENT NO. 1 

 

LEGAL DESCRIPTION 

 

 

REAL PROPERTY IN THE CITY OF IMPERIAL BEACH, COUNTY OF IMPERIAL, STATE 

OF CALIFORNIA, DESCRIBED AS FOLLOWS: 

 

LOTS 33, 34, 35 AND 36 IN BLOCK 18 OF SOUTH SAN DIEGO TOWNSIDE, IN THE 

CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, 

ACCORDING TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF THE COUNTY 

RECORDER OF SAN DIEGO COUNTY, JULY 5, 1887. 

 

TOGETHER WITH THAT PORTION OF THE WESTERLY 10.00 FEET OF 12
TH

 STREET 

(SHOWN AS 6
TH

 STREET), LYING EASTERLY OF AND ADJACENT TO SAID LOTS 33, 

34, 35 AND 36 AS VACATED AND CLOSED TO PUBLIC USE, BY THE CITY COUNCIL 

OF THE CITY OF IMPERIAL BEACH, IN RESOLUTION NO. 1439, RECORDED IN THE 

OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY, NOVEMBER 4, 1968 

AS INSTRUMENT NO. 193024 OF OFFICIAL RECORDS. 

 

APN: 626-230-16-00 

 

 

 

Assessor’s Parcel Number:  
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 ATTACHMENT NO. 2 

 

 SCHEDULE OF PERFORMANCE 

 

 

I. GENERAL PROVISIONS 

 

1.  Submission - Architect, Landscape Architect 

and Civil Engineer.  Developer shall submit to 

Agency for approval of the names and qualifi-

cations of its architect, landscape architect, 

and civil engineer. 

 Within thirty (30) days following 

execution of the Agreement by the 

Agency. 

 

 

 

2.  Approval - Architect, Landscape Architect and 

Civil Engineer.  Agency shall approve or 

disapprove the architect, landscape architect, 

and civil engineer. 

 Within fifteen (15) days following receipt 

by the Agency. 

 

 

 

II. DEVELOPMENT 

 

1.  Submission - Schematic/Design Development 

 Drawings.  Developer shall prepare and 

submit to Agency the schematic/design 

development drawings for the Property.  

 Within fourteen (14) days prior to 

consideration of this Agreement by the 

Agency.  

 

 

2.  Approval - Schematic Drawings.  Agency 

shall approve or disapprove the 

schematic/design development drawings for 

the Property. 

 Concurrently with Agency consideration 

of this Agreement. 

 

3.  Evidence of Financing.  Developer shall 

submit to Agency for approval the Evidence 

of Financing required by Section 2.6 of the 

Agreement. 

 At least thirty (30) days prior to the Close 

of Escrow.  

     

4.  Approval of Financing.  Agency shall approve 

or disapprove each submission of Developer's 

Evidence of Financing with respect to the 

Property, and shall so notify Developer. 

 

 Within fifteen (15) business days after 

receipt of such submission by Agency. 

 

 

5.  Receipt of Entitlements.  Developer shall 

obtain all entitlements necessary for the 

development of the Property in accordance 

with the Agreement. 

 At least thirty (30) days prior to Close of 

Escrow.  
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6.  Execution of Loan Documents and Agreement 

Containing Covenants.  Developer shall 

execute the Loan Documents (Attachment 

Nos. 7, 8, and 9) and Agreement Containing 

Covenants (Attachment No. 6). 

  

 At least five (5) days prior to Close of 

Escrow.  

 

7.  Management Plan.  Developer shall submit a 

Management Plan for Agency review and 

approval. 

 

 At least thirty (30) days prior to the 

Release of Construction Covenants.  

8.  Exterior Maintenance Plan.  Developer shall 

submit an Exterior Maintenance Plan for 

Agency review and approval. 

  

 At least thirty (30) days prior to the 

Release of Construction Covenants. 

 

 

 

9.  Close of Escrow.  Developer shall have 

satisfied all conditions precedent to Close of 

Escrow, as required by Section 2.3.3 of the 

Agreement.  

 

 On or before September 1, 2008.  

10.  Commencement of Rehabilitation.  Developer 

shall commence the rehabilitation of the 

Property. 

 

 Within thirty (30) days of Close of 

Escrow. 

11.  Tenant Selection.  Developer shall submit a 

tenant selection plan for the Affordable Units 

for Agency review and approval. 

 

 At least (30) days prior to commencement 

of pre-leasing, but no later than Release 

of the Construction Covenants.  

12.  Rental Rates. Developer shall submit a rental 

rate plan for the Affordable Units for Agency 

review and approval. 

 

 At least (30) days prior to commencement 

of pre-leasing, but no later than Release 

of the Construction Covenants.  

13.  Commencement of Pre-Leasing.  Developer 

shall commence pre-leasing of the Affordable 

Units. 

 On or before December 31,  2008. 

 

14.  Completion of Rehabilitation.  Developer 

shall complete rehabilitation of the 

improvements on the Property and the 

Affordable Units shall be fully leased to 

occupants in accordance with the Agreement. 

 On or before December 31, 2008. 
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 ATTACHMENT  NO. 3 

 

 SCOPE OF DEVELOPMENT 

 

 

I. GENERAL DESCRIPTION 

 

This is the Scope of Development attached to the Affordable Housing Loan Agreement 

(“Loan Agreement”) by and between the Imperial Beach Redevelopment Agency (“Agency ”), and  

Beachwind Court, L.P., a California limited partnership (“Borrower”).  Any capitalized term not 

otherwise defined herein shall have the meaning ascribed to such term in the Loan Agreement. 

The Property is located at 624 12
th

 Street in the City of Imperial Beach, California. Borrower 

shall develop the Property with two  (2) residential apartment buildings (“Improvements”), as set 

forth below.   

 

Borrower shall be responsible for providing all parking appropriate and necessary for the 

proposed development of the Property along with appropriate landscaping, all in accordance with 

applicable City regulations and standards.  The Improvements shall be of high architectural quality, 

well landscaped, and effectively and aesthetically designed.  The shape, scale, exterior design, and 

exterior finish of the Improvements must be  consistent with, visually as well as physically related to, 

and an enhancement to the adjacent neighborhood.  The City’s issuance of a building permit for the 

project Improvements shall be deemed the City’s determination that the Improvements satisfy the 

foregoing standard.  

 

II. IMPROVEMENTS 

 

A. General 

 

The Improvements shall consist of the rehabilitation of a fifteen (15) unit residential 

apartment development with two buildings.   

 

B. The Improvements 

 

Borrower shall be responsible for rehabilitation of all the Improvements listed below to the 

specifications and acceptance of the Agency consistent with the approved basic concept drawings.  

These Improvements shall include, but not be limited to: 

 

The interior units will have complete kitchen and bathroom repair, replacement of windows 

and sliding glass doors, screens and coverings throughout, complete carpet and vinyl replacement, 

and new paint throughout.  Ceiling fans will be installed as needed, repairs will be made to all 

interior and exterior doors as needed, electrical switches will be replaced as needed.  Common 

courtyard landscaping to be installed, entrance stairways to be widened and replaced, landscaping to 
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be replaced, exterior building repainted, new mailboxes and doors installed.  Façade detail 

improvements planned for the street elevation.  

 

C. Project Improvements 

 

1. Apartment Units 

Fourteen  (14) of the apartment units shall be two bedroom units and one (1) 

apartment unit shall be a five bedroom unit. Each unit shall contain a kitchen 

equipped operable oven, stovetop, and refrigerator, onefull bathroom (vanity 

sink, toilet, shower/tub),  living room, and dining room area.   

     

2. Common Areas 

 

Common areas shall consist of a central courtyard, barbeque area, and lawn.   

 

III. PUBLIC IMPROVEMENTS 

 

If applicable, Borrower shall be responsible for the financing and constructing of all of the 

on-Property  and, off-Property public improvements necessary for the development of the Property 

(the “Public Improvements”).  If applicable, the Public Improvements shall be constructed and 

developed in accordance with plans reviewed and approved by the Agency and the City, as 

appropriate. 

 

IV. EASEMENTS 

 

Borrower shall grant and permit all necessary and appropriate easements and rights for the 

development of the Property and rights of vehicular access, pedestrian access and all utility services 

on such terms and conditions as Agency and Borrower may agree. 

 

V. ENVIRONMENTAL REVIEW 

 

Borrower shall be responsible for causing the preparation of all environmental review and 

documents necessary for the development of the Property.  In addition, Borrower shall be responsible 

for certification of any environmental documents in connection with the approval of the development 

provided for herein.  Borrower shall be responsible for the payment of all such environmental costs 

and shall fully comply with all mitigation measures set forth therein.  
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The interior units will have complete kitchen and bathroom repair, replacement of windows 

and sliding glass doors, screens and coverings throughout, complete carpet and vinyl replacement, 
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interior and exterior doors as needed, electrical switches will be replaced as needed.  Common 
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developed in accordance with plans reviewed and approved by the Agency and the City, as 
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on such terms and conditions as Agency and Borrower may agree. 
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Borrower shall be responsible for causing the preparation of all environmental review and 

documents necessary for the development of the Property.  In addition, Borrower shall be responsible 

for certification of any environmental documents in connection with the approval of the development 

provided for herein.  Borrower shall be responsible for the payment of all such environmental costs 

and shall fully comply with all mitigation measures set forth therein.  



July 28, 2008

Pro Forma Analysis

City of Imperial Beach

Keyser Marston Associates, Inc.

624 12th Street



TABLE 1

PROJECT DESCRIPTION 
624 12TH STREET
CITY OF IMPERIAL BEACH

I. Location 624 12th Street

II. Site Area 14,810 SF
0.34 Acres

III. Gross Building Area 

Residential Area 13,750 SF 100%
Common Area 0 SF 0%
Total Gross Building Area (GBA) 13,750 SF 100%

FAR 0.93

IV. Construction Type Type V

V. Density 44 Units/Acre

VI. Number of Stories 2 Stories

VII. Unit Mix

Two Bedroom 14 Units 93% 875 SF
Five Bedroom 1 Unit 7% 1,500 SF
Total/Average 15 Units 100% 917 SF

VIII. Affordability Mix
Units @ 50% of AMI 7 Units 47%
Units @ 60% of AMI 8 Units 53%
Total 15 Units 100%

% Affordable 100% Affordable
Average Affordability 55% of AMI

IX. Parking 

Parking Spaces 21 Spaces

Unit SizeNumber of Units
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TABLE 2

DEVELOPMENT COSTS 
624 12TH STREET
CITY OF IMPERIAL BEACH

Totals Per Unit Comments
I. Direct Costs  (1)

Off-Site Costs  (2) $0 $0 $0 Per SF Site
On-Sites/Landscaping $0 $0 $0 Per SF Site
Demolition $0 $0 $0 Per SF Site
Parking $0 $0 $0 Per Space
Rehabilitation (3) $684,000 $45,600 $50 Per SF GBA 
Storm Water Improvements  (4) $100,000 $6,667 Allowance
FF&E $8,000 $533 Allowance
Contingency $79,000 $5,267 10.0% of Directs

Total Direct Costs $871,000 $58,067 $63 Per SF GBA

II. Indirect Costs
Architecture & Engineering $58,500 $3,900 6.7% of Directs 
Permits & Fees  (3) $15,000 $1,000 $1 Per SF GBA
Legal & Accounting $50,000 $3,333 Allowance
Taxes & Insurance $85,000 $5,667 9.8% of Directs
Developer Fee $433,000 $28,867 49.7% of Directs
Marketing/Lease-Up $12,000 $800 Allowance
Contingency $33,000 $2,200 5.0% of Indirects

Total Indirect Costs $686,500 $45,767 78.8% of Directs

III. Financing Costs
Loan Fees $134,000 $8,933 15.4% of Directs
Interest During Construction $112,000 $7,467 12.9% of Directs
TCAC Fees $13,000 $867 1.5% of Directs
Operating/Lease-Up Reserves $39,489 $2,633 4.5% of Directs

Total Financing Costs $298,489 $19,899 34.3% of Directs

IV. PILOT Fees $175,000 $11,667 20.1% of Directs

V. Total Costs Excluding Acquisition $2,030,989 $135,399 $148 Per SF GBA

VI. Acquisition Costs 
Acquisition Costs $2,100,000 $140,000 $153 Per SF GBA
Relocation  (2) $80,875 $5,392 $6 Per SF GBA
Closing Costs $10,000 $667 $1 Per SF GBA

Total Acquisition Costs $2,190,875 $146,058 $159 Per SF GBA

VII. Total Costs Including Acquisition $4,221,864 $281,458 $307 Per SF GBA
Or Say (Rounded) $4,222,000

(1) Does not assume payment of prevailing wages. 
(2) Developer estimate  Not verified by KMA or City.
(3) Developer estimate  Not verified by KMA or City.
(4) Per Agency, July 28, 2008.
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TABLE 3

NET OPERATING INCOME
624 12TH STREET
CITY OF IMPERIAL BEACH

# of Total
Units $/Month (1) Annual

I. Gross Scheduled Income

Two Bedroom @ 50% of AMI 875 SF 7 $764 $64,000
Two Bedroom @ 60% of AMI 875 SF 7 $927 $78,000
Five Bedroom @ 60% of AMI 1,500 SF 1 $1,305 $16,000

Total/Average 917 SF 15 $878 $158,000
Add: Other Income $10 /Unit/Month $1,800
Gross Scheduled Income  (GSI) $159,800

II. Effective Gross Income
(Less) Vacancy - Residential 5.0% of GSI ($8,000)
Effective Gross Income (EGI) $151,800

III. Expenses
(Less) Operating Expenses $3,822 /Unit/Year ($57,330)
(Less) Service Amenities $0 /Unit/Year $0
(Less) Replacement Reserves $350 /Unit/Year ($5,250)
(Less) Property Taxes  $0 /Unit/Year $0
Total Operating Expenses $4,172 /Unit/Year ($62,580)

41.2% of EGI

IV. Total Net Operating Income $89,220
Or Say (Rounded) $89,000

(1) Reflects more restrictive rents as calculated by TCAC and California Redevelopment Law using 2008 HUD and HCD 
income limits, respectively.

Unit Size
Average 
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TABLE 4

FINANCING DEFICIT
624 12TH STREET
CITY OF IMPERIAL BEACH

I. Sources of Funds

Supportable Loan  (1) $1,107,000

Market Value of Tax Credits  (2) $1,055,000

Deferred Developer Overhead Fee (3) $85,000

Income During Construction/Lease-Up $30,000

II. Total Warranted Investment $2,277,000

(Less) Development Costs ($4,222,000)

III. Financing Deficit ($1,945,000)

Per Affordable Unit ($130,000)

Per Affordable Bedroom ($59,000)
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TABLE 4 (CONT'D.)

FINANCING DEFICIT
624 12TH STREET
CITY OF IMPERIAL BEACH

(1) Supportable Debt 
NOI $89,000
Interest Rate 6.18%
Term (in years) 35
Debt Coverage Ratio 1.15
Annual Debt Service $77,391
Supportable Debt $1,107,000

(2) Low Income Housing Tax Credits (Federal)

Threshold Basis Limits: Effective:  January 2008
Two Bedroom 14 $215,200 /Unit $3,012,800
Five Bedroom 1 $306,875 /Unit $306,875
Subtotal 15 $221,312 /Unit $3,319,675
Add: Basis Adjustments 100% $3,319,675
Add: Local Development Impact Fees 80% of Permits and Fees $12,000
Total Threshold Basis Limit $6,651,350

Estimate of Eligible Basis:
Total Development Costs  ** $4,038,000
(Less) Ineligible Costs ($718,489)
Eligible Basis $3,319,511

Acquisition Basis $1,840,000
Rehabilitation Basis $1,478,511
Subtotal $3,318,511

Maximum Eligible Basis $3,319,511
Tax Credit Qualified Units/Applicable Factor 100.0% $1,840,000
Impacted Bonus Factor (Rehabilitation Basis) 130.0% $1,922,064
Acquisition Basis and Rehabilitation Basis (incl. Bonus Factor) $3,762,064
Tax Credit Rate @ 3.34% $125,653
Total Tax Credits @ 10 $1,256,529
Limited Partner Share 99.99% $1,256,404
Present Market Value @ 84% $1,055,000

(3) Estimate of Deferred Developer Overhead Fee
Eligible Basis $3,319,511
(Less) Developer Fee ($433,000)
Unadjusted Eligible Basis $2,886,511
Developer Overhead Fee 15.0% $433,000

Developer Overhead Fee $433,000
Total Deferred Developer Overhead Fee 19.6% $85,000

* Imputed by KMA.
** Excluding PILOT fees.
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TABLE 5

REPAYMENT OF DEFERRED DEVELOPER FEE
624 12TH STREET
CITY OF IMPERIAL BEACH

Year 1 2 3 4 5 6 7 8 9 10 55

I. Gross Scheduled Income  (GSI) $159,800 $163,795 $167,890 $172,087 $176,389 $180,799 $185,319 $189,952 $194,701 $199,568 $606,269
(Less) Vacancy ($8,000) ($8,190) ($8,394) ($8,604) ($8,819) ($9,040) ($9,266) ($9,498) ($9,735) ($9,978) ($30,313)

II. Effective Gross Income (EGI) $151,800 $155,605 $159,495 $163,483 $167,570 $171,759 $176,053 $180,454 $184,966 $189,590 $575,956

III. (Less) Operating Expenses ($62,580) ($64,587) ($66,663) ($68,813) ($71,037) ($73,340) ($75,723) ($78,190) ($80,743) ($83,385) ($372,668)

IV. Total Net Operating Income $89,220 $91,019 $92,832 $94,670 $96,532 $98,419 $100,330 $102,265 $104,223 $106,205 $203,287
(Less) Debt Service ($77,391) ($77,391) ($77,391) ($77,391) ($77,391) ($77,391) ($77,391) ($77,391) ($77,391) ($77,391) $0

V. Project Cash Flow $11,829 $13,627 $15,441 $17,279 $19,141 $21,028 $22,939 $24,873 $26,832 $28,814 $203,287

VI. (Less) Limited Partner Asset Mgmt. Fee  ($5,000) ($5,150) ($5,305) ($5,464) ($5,628) ($5,796) ($5,970) ($6,149) ($6,334) ($6,524) $0
(Less) General Partner Asset Mgmt. Fee  ($2,500) ($2,575) ($2,652) ($2,732) ($2,814) ($2,898) ($2,985) ($3,075) ($3,167) ($3,262) ($12,335)
Total Asset Management Fees  ($7,500) ($7,725) ($7,957) ($8,195) ($8,441) ($8,695) ($8,955) ($9,224) ($9,501) ($9,786) ($12,335)

VII. Total Cash Flow Available for Distribution $4,329 $5,902 $7,484 $9,083 $10,700 $12,333 $13,983 $15,649 $17,331 $19,028 $190,952

VIII. Cash Flow Available for Distribution $4,329 $5,902 $7,484 $9,083 $10,700 $12,333 $13,983 $15,649 $17,331 $19,028 $190,952
(Less) Repayment of Deferred Developer Fee ($4,329) ($5,902) ($7,484) ($9,083) ($10,700) ($12,333) ($13,983) ($15,649) ($17,331) ($16,600) $0

Net Cash Flow Available for Distribution $0 $0 $0 $0 $0 $0 $0 $0 $0 $2,428 $190,952

IX. Agency Loan Repayment
Beginning Balance  $1,945,000 $2,003,350 $2,061,700 $2,120,050 $2,178,400 $2,236,750 $2,295,100 $2,353,450 $2,411,800 $2,470,150 $1,810,801
Interest 3.00% $58,350 $58,350 $58,350 $58,350 $58,350 $58,350 $58,350 $58,350 $58,350 $58,350 $54,324
(Less) Cash Flow Credit of  (1) $0 $0 $0 $0 $0 $0 $0 $0 $0 ($1,214) ($152,762)
Ending Balance $2,003,350 $2,061,700 $2,120,050 $2,178,400 $2,236,750 $2,295,100 $2,353,450 $2,411,800 $2,470,150 $2,527,286 $1,712,364

X. Developer Fee Repayment
Beginning Balance  $85,000 $84,564 $82,535 $78,831 $73,358 $66,018 $56,709 $45,323 $31,750 $15,873
Interest  (2) 4.58% $3,893 $3,873 $3,780 $3,610 $3,360 $3,024 $2,597 $2,076 $1,454 $727
(Less) Cash Flow Credit of ($4,329) ($5,902) ($7,484) ($9,083) ($10,700) ($12,333) ($13,983) ($15,649) ($17,331) ($16,600)
Ending Balance $84,564 $82,535 $78,831 $73,358 $66,018 $56,709 $45,323 $31,750 $15,873 $0

Assumptions: Debt Service:
   Income Escalation 2.5%    Services/Amenities Escalation 0.0%    NOI $89,000
   Vacancy 5.0%    Replacement Reserves Escalation 0.0%    Interest Rate 6.18%
   Operating Expense Escalation 3.5%    Asset Management Fee Escalation 3.00%    Term 35                   
   Property Tax Escalation 2.0%    Debt Coverage 1.15                

   Annual Debt Service $77,391

(1) Assumes 50% split between Agency and Developer for years 1-35 and 80%/20% for years 36-55 (after repayment of deferred developer fee).
(2) Reflects long-term Applicable Federal Rate (August 2008), per Pillsbury Winthrop LLP (http://pmstax.com/afr/).

Prepared by: Keyser Marston Associates, Inc.
Filename: i:\Imperial Beach\624 12th Street_TCAC Application_FINAL; 7/28/2008;rks Page 6
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 ATTACHMENT NO. 5  

 

 METHOD OF FINANCING  

 

This is the Method of Financing attached to the Affordable Housing Loan Agreement ("Loan 

Agreement") by and between the Imperial Beach Redevelopment Agency (“Agency”) and 

Beachwind Court, L.P., a California limited partnership (“Borrower”), pertaining to the acquisition 

and rehabilitation of a 15- unit affordable rental residential housing on the Property. Any 

capitalized term not otherwise defined herein shall have the meaning ascribed to such term in the 

Loan Agreement. 

 

1.  Total Development Cost.  The parties estimate that the cost of the development of 

the Affordable Units will be approximately $4,222,000, to be provided as follows in Section 2 of 

this Method of Financing. 

 

2.  Sources of Financing.  The parties anticipate that the Project Costs shall be 

financed with a combination of loans and Borrower's equity, as set forth in the following chart and 

as described below: 

 

Source of Funds Construction  Permanent 

    

Bond Financing $2,100,000  $1,107,000 

Agency Loan - construction $1,219,500  $1,945,000 

Agency Loan - Pilot Fees $175,000   

    

Borrower Equity:             

$210,000 

 $1,055,000 

 Deferred Developer Fee/Income  $517,500  $115,000 

 During Construction Period:    

    

 $4,222,000  $4,222,000 

      TOTAL FINANCING    

 

 

2.1  CONSTRUCTION PERIOD FINANCING 

 

a. Bond Financing.  The bond financing derived from the proceeds of the publicly 

issued multifamily housing revenue bonds (the “Bonds”) in the approximate original 

principal amount of $2,100,000 (the "Bond Financing") shall be used as part of the 

construction and permanent financing consistent with the chart set forth above and 

shall be secured by one or more senior priority deeds of trust on the Property (the 

beneficiaries of which shall include the Bond Financing, any credit enhancer or 

guaranty facility, referred to herein collectively as the “Senior Lenders”). 
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b.   Agency Loan.  A construction/permanent loan from the Agency in the original 

principal amount of ONE MILLION NINE HUNDRED AND FORTY FIVE 

THOUSAND DOLLARS AND NO CENTS ($1,945,000.00) (the “Agency Loan”), 

subject to the following: 

 

  (1) The term shall commence upon the Close of Escrow; 

 

(2) The Agency Loan shall be secured by a deed of trust that is in second 

priority, subordinate only to the Bond Financing;  

 

(3) The outstanding balance of the Agency Loan shall bear simple interest at the 

rate of three percent (3%) per annum. 

 

(4) The Agency Loan shall be repaid as follows:  

 

(A) 50% of Residual Receipts shall be paid on an annual basis to Agency 

and applied as they are received to the outstanding balance of 

principal and interest of the Agency Loan; 

 

(B) the remaining outstanding balance together with all accrued interest 

thereon shall be due and payable at the fifty-fifth (55
th

) anniversary 

of the conversion to permanent financing. 

 

(5) In addition, the Agency Loan shall be subject to prepayment equal to any 

“Additional Proceeds” (defined in paragraph d. of this Section, below). 

 

(6) The obligation to repay the Agency Loan shall be evidenced by the Agency 

Promissory Note substantially in the form attached to the Loan Agreement 

as Attachment No. 7. 

 

(7) Gap Assistance.  The parties acknowledge that the Agency Loan is intended 

to be gap assistance for the construction of the Affordable Units, not to 

exceed the amount needed to bridge the gap between the total Project Costs 

(as defined herein) and the maximum loans obtainable by Borrower plus 

Borrower's Equity (as defined herein), but in any event not to exceed the 

dollar amounts set forth in the Method of Financing.  The proceeds of the 

Agency Loan shall be used exclusively to pay Project Costs of the 

Affordable Units as identified in the Agency approved Project Budget 

attached to the  Loan Agreement as Attachment No. 4. 

 

(A) In the event the actual amount of the Project Costs is less than 

provided in the Project Budget, then the principal amount of the 

Agency Loan shall be reduced by (i) 100% of the difference between 

budgeted and anticipated Project Costs, less (ii) the reduction in 

Borrower’s Tax Credit Equity as a result of such reduction in Project 
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Costs, and less (iii) any reduction in Bond Financing below the 

amount get forth herein.     

 

(B) In the event any of the construction financing sources (excluding 

deferred developer fee) are greater than the respective amounts set 

forth herein and the Project Costs are not greater than such Project 

Budget amount, then the principal amount of the Agency Loan shall 

be reduced by an amount equal to 75% of such difference.  In the 

event any of the construction financing sources (excluding deferred 

developer fee) are greater than the respective amounts set forth herein 

but the Project Costs are greater than said Project Budget amount, then 

the increased amount of any of the construction financing sources 

may first be used to pay any increase in Project Costs first approved 

in writing by the Agency (or otherwise permitted without Agency 

approval pursuant to Section 3 hereof), and then any remaining funds 

shall be used to reduce the Agency Loan by an amount equal to 75% 

of such remaining funds.   

 

(C) In the event any of the permanent financing sources are greater than 

the respective amounts set forth herein and the Project Costs are not 

greater than such Project Budget amount, then the principal amount 

of the Agency Loan shall be reduced by an amount equal to 75% of 

such difference.  In the event any of the permanent financing sources 

(excluding deferred developer fee) are greater than the respective 

amounts set forth herein but the Project Costs are greater than said 

Project Budget amount, then the increased amount of any of the 

permanent financing sources may first be used to pay any increase in 

Project Costs first approved in writing by the Agency (or otherwise 

permitted without Agency approval pursuant to Section 3 hereof), 

and then any remaining funds shall be used to reduce the Agency 

Loan by an amount equal to 75% of such remaining funds. 

 

Except as otherwise provided by this Agreement, the Agency Loan shall not 

be subordinated to such increased amount of any permanent financing 

sources beyond the sources and respective amounts allowed by this Method 

of Financing, without the prior written approval of the Agency.  

 

(8) The timing and proportions of the disbursements of the Agency Loan by the 

Agency, including retentions and holdbacks, shall be as follows. ONE 

MILLION TWO HUNDRED AND NINETEEN THOUSAND FIVE 

HUNDRED DOLLARS AND NO CENTS ($1,219,500) of the Agency 

Loan shall be disbursed to Developer at Close of Escrow and ONE 

HUNDRED AND SEVENTY-FIVE THOUSAND DOLLARS AND NO 

CENTS ($175,000.00) of the Agency Loan shall be disbursed to the City of 
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Imperial Beach at Close of Escrow.  The balance of the Agency Loan shall 

be disbursed to Developer three (3) months after the Release of the 

Construction Covenants.    

 

c. Borrower’s Equity.  Equity from the Borrower (the "Borrower Equity"), consisting 

of the following: 

 

(1)  Approximately $1,055,000, to be provided by the Tax Credit Equity 

Investor, which shall include approximately $210,000 to be disbursed during 

the construction period and the balance to be disbursed following 

Completion; 

 

(2)  Borrower shall be responsible for providing all other funds which may be 

needed to pay for development costs for the Affordable Units and for cost 

overruns and contingencies not otherwise funded by the construction 

financing or the Agency Loan.  The first source of such funds shall be 

through deferral of a portion of the Developer Fee for the Project. 

 

Borrower Equity described in this paragraph c. shall consist of funds provided by Borrower 

or borrowed so long as repayment is not secured by any deed of trust on the Property. 

 

d. Additional Proceeds 

 

(1) To the extent final Project Costs, as determined by a cost certification 

performed not later than 90 days following Completion, at Borrower's 

expense, by a Certified Public Accountant acceptable to the Agency, are less 

than total financing obtained for the Project, anticipated to be $4,222,000, 

the resulting cost savings (“Cost Savings”) shall be allocated to pay accrued 

interest on and then reduce the principal amount of the Agency Loan. 

 

(2) To the extent the total sources of Financing for the Project (excluding 

deferred developer fee) exceed $4,222,000, upon the disbursement of the 

final draw on the Bond Construction Financing, then seventy-five percent 

(75%) of the amount in excess of $4,222,000 (the “Additional Construction 

Proceeds”) shall be allocated to pay accrued interest on and then reduce the 

principal amount of the Agency Loan, except to the extent such Additional 

Proceeds are needed to pay for cost overruns for which no other funds are 

available.  

 

2.2   PERMANENT SOURCES OF FINANCING 

 

a. The construction loan shall be converted into a permanent loan (the “Permanent 

Loan”) derived from the proceeds of the Bonds in the approximate original principal 

amount of $1,107,000, secured by one or more senior priority deeds of trust (the 

beneficiaries of which shall include the Permanent Lender, any credit enhancer or 
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permanent financing guaranty facility, referred to herein collectively as the “Senior 

Permanent Lenders”, and, together with the Senior Construction Lenders, described 

above, referred to as the “Senior Lenders”). 

 

b. The Agency Loan, as described in paragraph b. of Section 2.1, above (subject to 

adjustment to reflect any Additional Proceeds, described in paragraph d. of Section 

2.1, above, and  paragraph d. of this Section 2.2). 

 

c. Borrower Equity, as described in paragraph c. of Section 2.1, above. 

 

d. Additional Proceeds. To the extent Borrower obtains (i) a Permanent Loan in a 

principal amount in excess of $1,107,000, and/or (ii) Tax Credit Equity in excess of 

$1,055,000, Borrower shall apply an amount equal to 75% of the sum of (i) any 

Permanent Loan proceeds thereof in excess of $971,000, plus (ii) any Tax Credit 

Equity in excess of $1,055,000 (the 
“
Additional Permanent Proceeds”) to first pay 

the deferred developer fee in excess of 10% of the total developer fee amount, and 

then to pay accrued interest on, and then reduce or repay the principal amount of the 

Agency Loan, except to the extent such Additional Proceeds are needed to pay for 

cost overruns for which no other funds are available.  If at any time Borrower 

refinances the initial Permanent Loan, Borrower shall apply the proceeds of any 

such refinancing in excess of the amount needed to pay in full the then-current 

balance of the Permanent Loan, to pay accrued interest on, and then reduce the 

principal amount of the Agency Loan. 

 

3.  Project Budget.  The parties anticipate that all Project Costs for the Affordable 

Units shall be as set forth in the Project Budget (“Project Costs”) attached to the  Loan Agreement 

as Attachment No. 4 (the "Project Budget"), incorporated herein by this reference.  Any change 

order in excess of One Hundred Thousand Dollars ($100,000) or any amendment to the total Project 

Budget (collectively referred to as a “Revision”) shall require the approval of the Director or 

designee, in addition to any approval required by any Senior Lender; provided that the principal 

amount of the Agency Loan shall not be amended without the express approval of the governing body 

of the Agency in its sole and absolute discretion. Except as provided in the previous sentence, the 

Director or designee shall not unreasonably withhold approval of any requested Revision for which 

the Senior Lender’s approval is not required, under the terms of the Senior Loan documents, or 

which has been approved by the Senior Lender if, within fifteen (15) working days after receipt of 

the request, Agency receives such explanation and/or back-up information as was received and 

relied upon by the Senior Lender in connection with its approval of the Revision, and if the 

following conditions are satisfied: 

 

a. to the extent the Revision is limited to a reallocation of budgeted funds 

among Project Budget line items without any increase in the total Project 

Budget or the Agency Loan, (i) the funds in the line item(s) to be reduced 

remain sufficient for completion of the Project, and (ii) the requested 
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increase in one or more line item(s) is to be used to pay approved costs; 

and 

b. to the extent the Revision involves an increase in the total Project Budget, 

(i) additional funds in an amount equal to the increase in the total Project 

Budget will be provided by Borrower or the Senior Lender and (ii) the 

requested increase in the Project Budget is to be used to pay approved costs. 

 

Upon approval of any Revision, the Project Budget shall be replaced by the approved revised Project 

Budget. 

 

The Project Budget shall contain a cost breakdown for each component cost for the development 

of the Affordable Units, which shall be subject to the prior written approval of the Director or 

designee.  

 

4.  Evidence of Financing.  The sum of the sources of construction financing 

described in Section 2.1, above, shall be sufficient at all times to pay all Project Costs as set forth in 

the most recently approved Project Budget, and the sum of the sources of Permanent financing 

described in Section 2.2, above, shall be at least equal at all times to the sum of the Construction-

period sources of funds plus all other Project Costs.  Within the time provided therefor in the 

Schedule of Performance, Borrower shall submit, for approval by the Director or designee, 

evidence of such financing, including all documents required by the Construction Lender relating 

to the Bond Financing and all documents evidencing the availability of permanent financing upon 

completion of the Project. The Director or designee shall not unreasonably withhold his or her 

approval.  Borrower shall provide written certification to the Agency that such financing documents 

are correct copies of the actual documents to be executed by Borrower on or before the Closing Date.  

To the extent that the sum of the sources of funds described in Section 2.1, above, is insufficient to 

pay all Project Costs, Borrower shall demonstrate the availability prior to the Closing of increased 

Borrower's Equity (including Developer Fee deferral) at least equal to the shortfall. 

 

5.  Subordination.  The Agency Deed of Trust shall be subordinate to the lien of any 

deed of trust securing the Bond Financing and any deed of trust in favor of any Senior Lender in 

connection therewith, and any regulatory agreement to be recorded in connection with the Bonds 

and/or the Low Income Housing Tax Credit.  Prior to the recordation of the Agency Deed of Trust, 

the Director or designee shall execute such subordination agreements as may be necessary to 

subordinate the Agency Deed of Trust to the lien of any Senior Deed of Trust, provided such 

subordination agreements are reasonably acceptable to the Director or designee and provided that 

the Agency shall not subordinate the affordability covenants for the Affordable Units to the Senior 

Lender deeds of trust.  Concurrently with the recordation of any Senior Lender deeds of trust, the 

Director or designee shall execute any subordination agreement as may be reasonably necessary to 

subordinate the Agency Deed of Trust to the lien of any Senior Lender deeds of trust, including but 

not limited to any Senior Lender deeds of trust in favor of Fannie Mae, if applicable, in the form 

required by Fannie Mae for publicly assisted projects, if applicable; provided, however, that 

Agency's agreement to subordinate the Agency Deed of Trust to the Bond Financing and/or Senior 

Lender deeds of trust shall be subject to the applicable lender agreeing to provide written 

commitments reasonably designed to protect the Agency's investment in the event of default, as 
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provided in California Health and Safety Code Section 33334.14.  Upon the reasonable request of 

the Tax Credit Equity Investor or a Senior Lender, Agency shall execute from time-to-time such 

estoppel certificates to the extent they are consistent with the terms of this Agreement.   

 

Any deed of trust securing the Bond Financing, the Permanent Loan, and any deed of trust in favor 

of any Senior Lender shall be subordinate to the Agreement Containing Covenants. 
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First American Title 
 

Updated 7-17-2008 

  
  

First American Title Insurance Company   
11512 El Camino Real, Suite 350  

San Diego, CA 92130  
  

     
Order Number:   DIV-3028882 (06) 

  
Title Officer:  Dianne Livingston 
Phone: (858)509-2113  
Fax No.: (866)559-1843  
E-Mail:  dslivingston@firstam.com  
  

  
Escrow Officer:  Amy Boyd  (AB) 
Phone: 858-410-2144 
Fax No.: 858-777-3547 
E-Mail:  amyboyd@firstam.com 
    

Buyer:   Chelsea Investments 
   

Owner:   Pruitt 
    

Property:   624 12th Street  
Imperial Beach, CA 

PRELIMINARY REPORT 

In response to the above referenced application for a policy of title insurance, this company hereby reports that it is prepared to issue, or 
cause to be issued, as of the date hereof, a policy or policies of title insurance describing the land and the estate or interest therein 
hereinafter set forth, insuring against loss which may be sustained by reason of any defect, lien or encumbrance not shown or referred to as 
an exception below or not excluded from coverage pursuant to the printed Schedules, Conditions and Stipulations of said policy forms. 
 
The printed Exceptions and Exclusions from the coverage and Limitations on Covered Risks of said policy or policies are set forth in Exhibit A 
attached. The policy to be issued may contain an arbitration clause.  When the Amount of Insurance is less than that set forth in the 
arbitration clause, all arbitrable matters shall be arbitrated at the option of either the Company or the Insured as the exclusive remedy of the 
parties.  Limitations on Covered Risks applicable to the CLTA and ALTA Homeowner's Policies of Title Insurance which establish a Deductible 
Amount and a Maximum Dollar Limit of Liability for certain coverages are also set forth in Exhibit A.  Copies of the policy forms should be 
read.  They are available from the office which issued this report. 
 
Please read the exceptions shown or referred to below and the exceptions and exclusions set forth in Exhibit A of this 
report carefully. The exceptions and exclusions are meant to provide you with notice of matters which are not covered 
under the terms of the title insurance policy and should be carefully considered. 
 
It is important to note that this preliminary report is not a written representation as to the condition of title and may not 
list all liens, defects, and encumbrances affecting title to the land. 
 
This report (and any supplements or amendments hereto) is issued solely for the purpose of facilitating the issuance of a policy of title 
insurance and no liability is assumed hereby. If it is desired that liability be assumed prior to the issuance of a policy of title insurance, a 
binder or commitment should be requested.  
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Dated as of July 14, 2008 at 7:30 A.M.  

The form of Policy of title insurance contemplated by this report is:  
 
TO BE DETERMINED 

A specific request should be made if another form or additional coverage is desired.  

Title to said estate or interest at the date hereof is vested in:  
  

DALE WAYNE PRUITT AND ELLEN JOY PRUITT, TRUSTEES OF THE 2000 DALE WAYNE PRUITT 
AND ELLEN JOY PRUITT REVOCABLE TRUST, DATED JUNE 14, 2000 

The estate or interest in the land hereinafter described or referred to covered by this Report is:  

A fee.  

The Land referred to herein is described as follows:  
  
(See attached Legal Description)  
  
At the date hereof exceptions to coverage in addition to the printed Exceptions and Exclusions in said 
policy form would be as follows:  
  

1. General and special taxes and assessments for the fiscal year 2008-2009, a lien not yet due or 
payable. 

2. General and special taxes and assessments for the fiscal year 2007-2008. 

  
First Installment:  $7,883.28, PAID  
Penalty: $0.00 
Second Installment:  $7,883.28, PAID    
Penalty: $0.00 
Tax Rate Area:  14016  
A. P. No.:  626-230-16-00 

  

3. The lien of supplemental taxes, if any, assessed pursuant to Chapter 3.5 commencing with 
Section 75 of the California Revenue and Taxation Code. 

4. The terms and provisions contained in the document entitled Covenant and Agreement 
recorded September 30, 1985 as Instrument No. 85-360818 of Official Records. 
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5. A deed of trust and financing statement to secure an original indebtedness of $785,000.00 
recorded July 11, 2005 as Instrument No. 2005-0583369 of Official Records. 
  

   Dated: July 6, 2005 
  Trustor: Dale Wayne Pruitt and Ellen Joy Pruitt, Trustees of the 2000 

Dale Wayne Pruitt and Ellen Joy Pruitt Revocable Trust dated 
June 14, 2000 

  Trustee: California Reconveyance Company, a California Corporation 
  Beneficiary: Washington Mutual Bank, a Federal Association 
  

6. The fact that the land lies within the boundaries of the Palm Avenue/Commercial Redevelopment 
Project Area, as disclosed by the document recorded July 27, 2007 as Instrument No. 2007-
0502890 of Official Records.  

Prior to the issuance of any policy of title insurance, the Company will require:  

7. With respect to the trust referred to in the vesting: 
a. A certification pursuant to Section 18100.5 of the California Probate Code in a form satisfactory 
to the Company.  
b. Copies of those excerpts from the original trust documents and amendments thereto which 
designate the trustee and confer upon the trustee the power to act in the pending transaction.  
c. Other requirements which the Company may impose following its review of the material 
required herein and other information which the Company may require.  
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INFORMATIONAL NOTES 

  
Note: The policy to be issued may contain an arbitration clause. When the Amount of Insurance is less 
than the certain dollar amount set forth in any applicable arbitration clause, all arbitrable matters shall be 
arbitrated at the option of either the Company or the Insured as the exclusive remedy of the parties. If 
you desire to review the terms of the policy, including any arbitration clause that may be included, 
contact the office that issued this Commitment or Report to obtain a sample of the policy jacket for the 
policy that is to be issued in connection with your transaction. 
  

The map attached, if any, may or may not be a survey of the land depicted hereon. First American 
expressly disclaims any liability for loss or damage which may result from reliance on this map except to 
the extent coverage for such loss or damage is expressly provided by the terms and provisions of the title 
insurance policy, if any, to which this map is attached.  



  
Order Number:   DIV-3028882  (06)  
Page Number:   5    

  

 

First American Title 
 

 
WIRE INSTRUCTIONS  

for 
 First American Title Company 

  
  
  
  
  

First American Trust, FSB  
5 First American Way 
Santa Ana, CA 92707 

  
  

ABA   122241255 
Credit to First American Title Company 

Account No.  3012750000  
  

Reference Escrow Order Number DIV-3028882, and Escrow Officer Karen Hagen 
  
  
  
  
  
Please wire the day before recording.  Also,  notify the Escrow Officer of your intent to wire. 

  
Funds for other loans being insured by First American Title Company must not be combined 
into one wire or funds may be returned.  
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LEGAL DESCRIPTION  

  
Real property in the City of  Imperial Beach, County of Imperial, State of California, described as 
follows:  
  
LOTS 33, 34, 35 AND 36 IN BLOCK 18 OF SOUTH SAN DIEGO TOWNSIDE, IN THE CITY OF 
IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO MAP 
THEREOF NO. 133, FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY,  
JULY 5, 1887.  
 
TOGETHER WITH THAT PORTION OF THE WESTERLY 10.00 FEET OF 12TH STREET (SHOWN AS 
6TH STREET), LYING EASTERLY OF AND ADJACENT TO SAID LOTS 33, 34, 35 AND 36 AS 
VACATED AND CLOSED TO PUBLIC USE, BY THE CITY COUNCIL OF THE CITY OF IMPERIAL 
BEACH, IN RESOLUTION NO. 1439, RECORDED IN THE OFFICE OF THE COUNTY RECORDER OF 
SAN DIEGO COUNTY, NOVEMBER 4, 1968 AS INSTRUMENT NO. 193024 OF OFFICIAL RECORDS.  

APN: 626-230-16-00  
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NOTICE 

  
   
Section 12413.1 of the California Insurance Code, effective January 1, 1990, requires that any title insurance 
company, underwritten title company, or controlled escrow company handling funds in an escrow or sub-escrow 
capacity, wait a specified number of days after depositing funds, before recording any documents in connection 
with the transaction or disbursing funds. This statute allows for funds deposited by wire transfer to be disbursed 
the same day as deposit. In the case of cashier's checks or certified checks, funds may be disbursed the next day 
after deposit. In order to avoid unnecessary delays of three to seven days, or more, please use wire transfer, 
cashier's checks, or certified checks whenever possible. 
  
If you have any questions about the effect of this new law, please contact your local First American Office for 
more details.  
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EXHIBIT A 
LIST OF PRINTED EXCEPTIONS AND EXCLUSIONS (BY POLICY TYPE) 

  
1.  CALIFORNIA LAND TITLE ASSOCIATION STANDARD COVERAGE POLICY - 1990 

SCHEDULE B 
  

EXCEPTIONS FROM COVERAGE 
  
This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise by reason of: 
1. Taxes or assessments which are not shown as existing liens by the records of any taxing authority that levies taxes or assessments on 

real property or by the public records. Proceedings by a public agency which may result in taxes or assessments, or notice of such 
proceedings, whether or not shown by the records of such agency or by the public records.   

2. Any facts, rights, interests, or claims which are not shown by the public records but which could be ascertained by an inspection of the land 
or which may be asserted by persons in possession thereof.  

3. Easements, liens or encumbrances, or claims thereof, which are not shown by the public records.  
4. Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any other facts which a correct survey would disclose, and 

which are not shown by the public records.  
5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c) water rights, claims 

or title to water, whether or not the matters excepted under (a), (b), or (c) are shown by the public records.  
  
  

EXCLUSIONS FROM COVERAGE 
  
The following matters are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs, attorneys' fees or 
expenses which arise by reason of: 
1. (a) Any law, ordinance or governmental regulation (including but not limited to building and zoning laws, ordinances, or regulations) 

restricting, regulating, prohibiting or relating to (i) the occupancy, use, or enjoyment of the land; (ii) the character, dimensions or location of 
any improvement now or hereafter erected on the land; (iii) a separation in ownership or a change in the dimensions or area of the land or 
any parcel of which the land is or was a part; or (iv) environmental protection, or the effect of any violation of these laws, ordinances or 
governmental regulations, except to the extent that a notice of the enforcement thereof or a notice of a defect, lien or encumbrance 
resulting from a violation or alleged violation affecting the land has been recorded in the public records at Date of Policy. 
 (b) Any governmental police power not excluded by (a) above, except to the extent that a notice of the exercise thereof or a notice of a 
defect, lien or encumbrance resulting from a violation or alleged violation affecting the land has been recorded in the public records at Date 
of Policy.  

2. Rights of eminent domain unless notice of the exercise thereof has been recorded in the public records at Date of Policy, but not excluding 
from coverage any taking which has occurred prior to Date of Policy which would be binding on the rights of a purchaser for value without 
knowledge. 

3. Defects, liens, encumbrances, adverse claims or other matters: 
(a)  whether or not recorded in the public records at Date of Policy, but created, suffered, assumed or agreed to by the insured claimant; 
(b)  not known to the Company, not recorded in the public records at Date of Policy, but known to the insured claimant and not disclosed in 
writing to the Company by the insured claimant prior to the date the insured claimant became an insured under this policy; 
(c)  resulting in no loss or damage to the insured claimant;  
(d)  attaching or created subsequent to Date of Policy; or 
(e)  resulting in loss or damage which would not have been sustained if the insured claimant had paid value for the insured mortgage or for 
the estate or interest insured by this policy.  

4. Unenforceability of the lien of the insured mortgage because of the inability or failure of the insured at Date of Policy, or the inability or 
failure of any subsequent owner of the indebtedness, to comply with applicable "doing business" laws of the state in which the land is 
situated. 

5. Invalidity or unenforceability of the lien of the insured mortgage, or claim thereof, which arises out of the transaction evidenced by the 
insured mortgage and is based upon usury or any consumer credit protection or truth in lending law. 

6. Any claim, which arises out of the transaction vesting in the insured the estate or interest insured by their policy or the transaction creating 
the interest of the insured lender, by reason of the operation of federal bankruptcy, state insolvency or similar creditors' rights laws. 

  

  
2.  AMERICAN LAND TITLE ASSOCIATION OWNER'S POLICY FORM B - 1970 

SCHEDULE OF EXCLUSIONS FROM COVERAGE 
   
1. Any law, ordinance or governmental regulation (including but not limited to building and zoning ordinances) restricting or regulating or 

prohibiting the occupancy, use or enjoyment of the land, or regulating the character, dimensions or location of any improvement now or 
hereafter erected on the land, or prohibiting a separation in ownership or a reduction in the dimensions of area of the land, or the effect of 
any violation of any such law, ordinance or governmental regulation.  

2. Rights of eminent domain or governmental rights of police power unless notice of the exercise of such rights appears in the public records at 
Date of Policy.  

3. Defects, liens, encumbrances, adverse claims, or other matters (a) created, suffered, assumed or agreed to by the insured claimant; (b) not 
known to the Company and not shown by the public records but known to the insured claimant either at Date of Policy or at the date such 
claimant acquired an estate or interest insured by this policy and not disclosed in writing by the insured claimant to the Company prior to the 
date such insured claimant became an insured hereunder; (c) resulting in no loss or damage to the insured claimant; (d) attaching or 
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created subsequent to Date of Policy; or (e) resulting in loss or damage which would not have been sustained if the insured claimant had 
paid value for the estate or interest insured by this policy. 

  

  
3.  AMERICAN LAND TITLE ASSOCIATION OWNER'S POLICY FORM B - 1970 

WITH REGIONAL EXCEPTIONS 
  
When the American Land Title Association policy is used as a Standard Coverage Policy and not as an Extended Coverage Policy the exclusions set forth 
in paragraph 2 above are used and the following exceptions to coverage appear in the policy.  
 
  

SCHEDULE B 
  
This policy does not insure against loss or damage by reason of the matters shown in parts one and two following:  
1. Taxes or assessments which are not shown as existing liens by the records of any taxing authority that levies taxes or assessments on real 

property or by the public records.  
2. Any facts, rights, interests, or claims which are not shown by the public records but which could be ascertained by an inspection of said land 

or by making inquiry of persons in possession thereof. 
3. Easements, claims of easement or encumbrances which are not shown by the public records. 
4. Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any other facts which a correct survey would disclose, and 

which are not shown by public records.  
5. Unpatented mining claims; reservations or exceptions in patents or in Acts authorizing the issuance thereof; water rights, claims or title to 

water. 
6. Any lien, or right to a lien, for services, labor or material heretofore or hereafter furnished, imposed by law and not shown by the public 

records.  
  

  
4. AMERICAN LAND TITLE ASSOCIATION LOAN POLICY - 1970 

WITH A.L.T.A. ENDORSEMENT FORM 1 COVERAGE 
SCHEDULE OF EXCLUSIONS FROM COVERAGE 

  
1. Any law, ordinance or governmental regulation (including but not limited to building and zoning ordinances) restricting or regulating or 

prohibiting the occupancy, use or enjoyment of the land, or regulating the character, dimensions or location of any improvement now or 
hereafter erected on the land, or prohibiting a separation in ownership or a reduction in the dimensions or area of the land, or the effect of 
any violation of any such law ordinance or governmental regulation. 

2. Rights of eminent domain or governmental rights of police power unless notice of the exercise of such rights appears in the public records at 
Date of Policy. 

3. Defects, liens, encumbrances, adverse claims, or other matters (a) created, suffered, assumed or agreed to by the insured claimant, (b) not 
known to the Company and not shown by the public records but known to the insured claimant either at Date of Policy or at the date such 
claimant acquired an estate or interest insured by this policy or acquired the insured mortgage and not disclosed in writing by the insured 
claimant to the Company prior to the date such insured claimant became an insured hereunder, (c) resulting in no loss or damage to the 
insured claimant; (d) attaching or created subsequent to Date of Policy (except to the extent insurance is afforded herein as to any statutory 
lien for labor or material or to the extent insurance is afforded herein as to assessments for street improvements under construction or 
completed at Date of Policy). 

4. Unenforceability of the lien of the insured mortgage because of failure of the insured at Date of Policy or of any subsequent owner of the 
indebtedness to comply with applicable "doing business" laws of the state in which the land is situated. 

  

  
5. AMERICAN LAND TITLE ASSOCIATION LOAN POLICY - 1970 

WITH REGIONAL EXCEPTIONS 
  
When the American Land Title Association Lenders Policy is used as a Standard Coverage Policy and not as an Extended Coverage Policy, the exclusions 
set forth in paragraph 4 above are used and the following exceptions to coverage appear in the policy. 
  
  

SCHEDULE B 
  
This policy does not insure against loss or damage by reason of the matters shown in parts one and two following:  
1. Taxes or assessments which are not shown as existing liens by the records of any taxing authority that levies taxes or assessments on real 

property or by the public records. 
2. Any facts, rights, interests, or claims which are not shown by the public records but which could be ascertained by an inspection of said land 

or by making inquiry of persons in possession thereof. 
3. Easements, claims of easement or encumbrances which are not shown by the public records. 
4. Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any other facts which a correct survey would disclose, and 

which are not shown by public records. 
5. Unpatented mining claims; reservations or exceptions in patents or in Acts authorizing the issuance thereof; water rights, claims or title to 

water. 
6. Any lien, or right to a lien, for services, labor or material theretofore or hereafter furnished, imposed by law and not shown by the public 

records. 
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6. AMERICAN LAND TITLE ASSOCIATION LOAN POLICY - 1992 

WITH A.L.T.A. ENDORSEMENT FORM 1 COVERAGE 
EXCLUSIONS FROM COVERAGE 

  
The following matters are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs, attorneys' fees or 
expenses which arise by reason of:   
1. (a) Any law, ordinance or governmental regulation (including but not limited to building and zoning laws, ordinances, or regulations) 

restricting, regulating, prohibiting or relating to (i) the occupancy, use, or enjoyment of the land; (ii) the character, dimensions or location of 
any improvement now or hereafter erected on the land; (iii) a separation in ownership or a change in the dimensions or area of the land or 
any parcel of which the land is or was a part; or (iv) environmental protection, or the effect of any violation of these laws, ordinances or 
governmental regulations, except to the extent that a notice of the enforcement thereof or a notice of a defect, lien or encumbrance 
resulting from a violation or alleged violation affecting the land has been recorded in the public records at Date of Policy; 
(b) Any governmental police power not excluded by (a) above, except to the extent that a notice of the exercise thereof or a notice of a 
defect, lien or encumbrance resulting from a violation or alleged violation affecting the land has been recorded in the public records at Date 
of Policy. 

2. Rights of eminent domain unless notice of the exercise thereof has been recorded in the public records at Date of Policy, but not excluding 
from coverage any taking which has occurred prior to Date of Policy which would be binding on the rights of a purchaser for value without 
knowledge. 

3. Defects, liens, encumbrances, adverse claims, or other matters: 
(a) whether or not recorded in the public records at Date of Policy, but created, suffered, assumed or agreed to by the insured claimant; 
(b) not known to the Company, not recorded in the public records at Date of Policy, but known to the insured claimant and not disclosed in 
writing to the Company by the insured claimant prior to the date the insured claimant became an insured under this policy; 
(c) resulting in no loss or damage to the insured claimant; 
(d) attaching or created subsequent to Date of Policy (except to the extent that this policy insures the priority of the lien of the insured 
mortgage over any statutory lien for services, labor or material or the extent insurance is afforded herein as to assessments for street 
improvements under construction or completed at date of policy); or 
(e) resulting in loss or damage which would not have been sustained if the insured claimant had paid value for the insured mortgage. 

4. Unenforceability of the lien of the insured mortgage because of the inability or failure of the insured at Date of Policy, or the inability or 
failure of any subsequent owner of the indebtedness, to comply with the applicable "doing business" laws of the state in which the land is 
situated. 

5. Invalidity or unenforceability of the lien of the insured mortgage, or claim thereof, which arises out of the transaction evidenced by the 
insured mortgage and is based upon usury or any consumer credit protection or truth in lending law. 

6. Any statutory lien for services, labor or materials (or the claim of priority of any statutory lien for services, labor or materials over the lien of 
the insured mortgage) arising from an improvement or work related to the land which is contracted for and commenced subsequent to Date 
of Policy and is not financed in whole or in part by proceeds of the indebtedness secured by the insured mortgage which at Date of Policy 
the insured has advanced or is obligated to advance. 

7. Any claim, which arises out of the transaction creating the interest of the mortgagee insured by this policy, by reason of the operation of 
federal bankruptcy, state insolvency, or similar creditors' rights laws, that is based on: 
(i) the transaction creating the interest of the insured mortgagee being deemed a fraudulent conveyance or fraudulent transfer; or 
(ii) the subordination of the interest of the insured mortgagee as a result of the application of the doctrine of equitable subordination; or 
(iii) the transaction creating the interest of the insured mortgagee being deemed a preferential transfer except where the preferential 
transfer results from the failure: 
(a) to timely record the instrument of transfer; or 
(b) of such recordation to impart notice to a purchaser for value or a judgment or lien creditor. 

  

  
7. AMERICAN LAND TITLE ASSOCIATION LOAN POLICY - 1992 

WITH REGIONAL EXCEPTIONS 
  
When the American Land Title Association policy is used as a Standard Coverage Policy and not as an Extended Coverage Policy the exclusions set forth 
in paragraph 6 above are used and the following exceptions to coverage appear in the policy. 
  
  

SCHEDULE B 
  
This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise by reason of: 
  
1. Taxes or assessments which are not shown as existing liens by the records of any taxing authority that levies taxes or assessments on real 

property or by the public records. 
2. Any facts, rights, interests, or claims which are not shown by the public records but which could be ascertained by an inspection of said 

land or by making inquiry of persons in possession thereof. 
3. Easements, claims of easement or encumbrances which are not shown by the public records. 
4. Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any other facts which a correct survey would disclose, and 

which are not shown by public records. 
5. Unpatented mining claims; reservations or exceptions in patents or in Acts authorizing the issuance thereof; water rights, claims or title to 

water. 
6. Any lien, or right to a lien, for services, labor or material theretofore or hereafter furnished, imposed by law and not shown by the public 

records. 
  

  
8. AMERICAN LAND TITLE ASSOCIATION OWNER'S POLICY - 1992  
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EXCLUSIONS FROM COVERAGE  
  
The following matters are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs, attorneys' fees or 
expenses which arise by reason of: 
1. (a) Any law, ordinance or governmental regulation (including but not limited to building and zoning laws, ordinances, or regulations) 

restricting, regulating, prohibiting or relating to (i) the occupancy, use, or enjoyment of the land; (ii) the character, dimensions or location of 
any improvement now or hereafter erected on the land; (iii) a separation in ownership or a change in the dimensions or area of the land or 
any parcel of which the land is or was a part; or (iv) environmental protection, or the effect of any violation of these laws, ordinances or 
governmental regulations, except to the extent that a notice of the enforcement thereof or a notice of a defect, lien or encumbrance 
resulting from a violation or alleged violation affecting the land has been recorded in the public records at Date of Policy. 
(b) Any governmental police power not excluded by (a) above, except to the extent that a notice of the exercise thereof or a notice of a 
defect, lien or encumbrance resulting from a violation or alleged violation affecting the land has been recorded in the public records at Date 
of Policy. 

2. Rights of eminent domain unless notice of the exercise thereof has been recorded in the public records at Date of Policy, but not excluding 
from coverage any taking which has occurred prior to Date of Policy which would be binding on the rights of a purchaser for value without 
knowledge. 

3. Defects, liens, encumbrances, adverse claims, or other matters: 
(a) created, suffered, assumed or agreed to by the insured claimant; 
(b) not known to the Company, not recorded in the public records at Date of Policy, but known to the insured claimant and not disclosed in 
writing to the Company by the insured claimant prior to the date the insured claimant became an insured under this policy; 
(c) resulting in no loss or damage to the insured claimant; 
(d) attaching or created subsequent to Date of Policy; or 
(e) resulting in loss or damage which would not have been sustained if the insured claimant had paid value for the estate or interest insured 
by this policy. 

4. Any claim, which arises out of the transaction vesting in the insured the estate or interest insured by this policy, by reason of the operation 
of federal bankruptcy, state insolvency, or similar creditors' rights laws, that is based on: 
(i) the transaction creating the estate or interest insured by this policy being deemed a fraudulent conveyance or fraudulent transfer; or 
(ii) the transaction creating the estate or interest insured by this policy being deemed a preferential transfer except where the preferential 
transfer results from the failure: 
(a) to timely record the instrument of transfer; or 
(b) of such recordation to impart notice to a purchaser for value or a judgment or lien creditor. 

  

  
9. AMERICAN LAND TITLE ASSOCIATION OWNER'S POLICY - 1992 

WITH REGIONAL EXCEPTIONS 
   
When the American Land Title Association policy is used as a Standard Coverage Policy and not as an Extended Coverage Policy the exclusions set forth 
in paragraph 8 above are used and the following exceptions to coverage appear in the policy.  
  
  

SCHEDULE B 
  
This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise by reason of:  
1. Taxes or assessments which are not shown as existing liens by the records of any taxing authority that levies taxes or assessments on real 

property or by the public records. 
2. Any facts, rights, interests, or claims which are not shown by the public records but which could be ascertained by an inspection of said land 

or by making inquiry of persons in possession thereof. 
3. Easements, claims of easement or encumbrances which are not shown by the public records. 
4. Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any other facts which a correct survey would disclose, and 

which are not shown by public records. 
5. Unpatented mining claims; reservations or exceptions in patents or in Acts authorizing the issuance thereof; water rights, claims or title to 

water. 
6. Any lien, or right to a lien, for services, labor or material theretofore or hereafter furnished, imposed by law and not shown by the public 

records. 
  

  
10. AMERICAN LAND TITLE ASSOCIATION RESIDENTIAL 

TITLE INSURANCE POLICY - 1987 
EXCLUSIONS 

  
In addition to the Exceptions in Schedule B, you are not insured against loss, costs, attorneys' fees and expenses resulting from:  
  
  
1. Governmental police power, and the existence or violation of any law or government regulation. This includes building and zoning 

ordinances and also laws and regulations concerning: 
  
      * land use   * land division 
  * improvements on the land   * environmental protection 
  
 This exclusion does not apply to violations or the enforcement of these matters which appear in the public records at Policy Date. 

This exclusion does not limit the zoning coverage described in items 12 and 13 of Covered Title Risks. 
2. The right to take the land by condemning it, unless:



  
Order Number:   DIV-3028882  (06)  
Page Number:   12    

  

 

First American Title 
 

* a notice of exercising the right appears in the public records on the Policy Date 
* the taking happened prior to the Policy Date and is binding on you if you bought the land without knowing of the taking. 

3. Title Risks: 
* that are created, allowed, or agreed to by you 
* that are known to you, but not to us, on the Policy Date - unless they appeared in the public records 
* that result in no loss to you 
* that first affect your title after the Policy Date - this does not limit the labor and material lien coverage in Item 8 of Covered Title Risks 

4. Failure to pay value for your title. 
5. Lack of a right: 

* to any land outside the area specifically described and referred to in Item 3 of Schedule A, or 
* in streets, alleys, or waterways that touch your land  
This exclusion does not limit the access coverage in Item 5 of Covered Title Risks. 

  

  
11. EAGLE PROTECTION OWNER'S POLICY 

  
CLTA HOMEOWNER'S POLICY OF TITLE INSURANCE - 1998 
ALTA HOMEOWNER'S POLICY OF TITLE INSURANCE - 1998 

 
Covered Risks 14 (Subdivision Law Violation). 15 (Building Permit). 16 (Zoning) and 18 (Encroachment of boundary walls or 

fences) are subject to Deductible Amounts and Maximum Dollar Limits of Liability 
  

EXCLUSIONS  
  
In addition to the Exceptions in Schedule B, you are not insured against loss, costs, attorneys' fees, and expenses resulting from:  
  
  
1. Governmental police power, and the existence or violation of any law or government regulation. This includes ordinances, laws and 

regulations concerning: 
  
  a. building   b. zoning 
  c. land use   d. improvements on the land 
     e. land division   f. environmental protection 
  
 This exclusion does not apply to violations or the enforcement of these matters if notice of the violation or enforcement appears in the 

Public Records at the Policy Date. 
This exclusion does not limit the coverage described in Covered Risk 14, 15, 16, 17 or 24. 

2. The failure of Your existing structures, or any part of them, to be constructed in accordance with applicable building codes. This Exclusion 
does not apply to violations of building codes if notice of the violation appears in the Public Records at the Policy Date. 

3. The right to take the Land by condemning it, unless: 
a. a notice of exercising the right appears in the Public Records at the Policy Date; or 
b. the taking happened before the Policy Date and is binding on You if You bought the Land without Knowing of the taking.  

4. Risks: 
a. that are created, allowed, or agreed to by You, whether or not they appear in the Public Records; 
b. that are Known to You at the Policy Date, but not to Us, unless they appear in the Public Records at the Policy Date; 
c. that result in no loss to You; or 
d. that first occur after the Policy Date - this does not limit the coverage described in Covered Risk 7, 8.d, 22, 23, 24 or 25. 

5. Failure to pay value for Your Title. 
6. Lack of a right: 

a. to any Land outside the area specifically described and referred to in paragraph 3 of Schedule A; and 
b. in streets, alleys, or waterways that touch the Land. 
This exclusion does not limit the coverage described in Covered Risk 11 or 18. 

  
LIMITATIONS ON COVERED RISKS 

  
  
Your insurance for the following Covered Risks is limited on the Owner's Coverage Statement as follows: 

 
Covered Risk 14, 15, 16 and 18, Your Deductible Amount and Our Maximum Dollar Limit of Liability shown in Schedule A. 

 
The deductible amounts and maximum dollar limits shown on Schedule A are as follows: 
  
  
 Your Deductible Amount Our Maximum Dollar Limit of 

Liability 
Covered Risk 14: 1% of Policy Amount or $5,000.00 (whichever is less) $10,000.00 
Covered Risk 15: 1% of Policy Amount or $5,000.00 (whichever is less) $25,000.00 
Covered Risk 16: 1% of Policy Amount or $5,000.00 (whichever is less) $25,000.00 
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Covered Risk 18: 1% of Policy Amount or $2,500.00 (whichever is less) $5,000.00 
  

  
 12. SECOND GENERATION EAGLE LOAN POLICY AMERICAN LAND TITLE ASSOCIATION EXPANDED COVERAGE RESIDENTIAL LOAN 

POLICY (10/13/01) 
  

EXCLUSIONS FROM COVERAGE 
  
The following matters are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs, attorneys' fees or 
expenses which arise by reason of: 
1. (a) Any law, ordinance or governmental regulation (including but not limited to building and zoning laws, ordinances, or regulations) 

restricting, regulating, prohibiting or relating to (i) the occupancy, use, or enjoyment of the Land; (ii) the character, dimensions or location 
of any improvement now or hereafter erected on the Land; (iii) a separation in ownership or a change in the dimensions or area of the Land 
or any parcel of which the Land is or was a part; or (iv) environmental protection, or the effect of any violation of these laws, ordinances or 
governmental regulations, except to the extent that a notice of the enforcement thereof or a notice of a defect, lien or encumbrance 
resulting from a violation or alleged violation affecting the Land has been recorded in the Public Records at Date of Policy. This exclusion 
does not limit the coverage provided under Covered Risks 12, 13, 14 and 16 of this policy. 
(b) Any governmental police power not excluded by (a) above, except to the extent that a notice of the exercise thereof or a notice of a 
defect, lien or encumbrance resulting from a violation or alleged violation affecting the land has been recorded in the Public Records at Date 
of Policy. This exclusion does not limit the coverage provided under Covered Risks 12, 13, 14 and 16 of this policy. 

2. Rights of eminent domain unless notice of the exercise thereof has been recorded in the Public Records at Date of Policy, but not excluding 
from coverage any taking which has occurred prior to Date of Policy which would be binding on the rights of a purchaser for value without 
Knowledge. 

3. Defects, liens, encumbrances, adverse claims or other matters: 
(a) created, suffered, assumed or agreed to by the Insured Claimant; 
(b) not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not disclosed in 
writing to the Company by the Insured Claimant prior to the date the Insured Claimant became an Insured under this policy; 
(c) resulting in no loss or damage to the Insured Claimant; 
(d) attaching or created subsequent to Date of Policy (this paragraph does not limit the coverage provided under Covered Risks 8, 16, 18, 
19, 20, 21, 22, 23, 24, 25 and 26); or 
(e) resulting in loss or damage which would not have been sustained if the Insured Claimant had paid value for the Insured Mortgage. 

4. Unenforceability of the lien of the Insured Mortgage because of the inability or failure of the Insured at Date of Policy, or the inability or 
failure of any subsequent owner of the indebtedness, to comply with applicable doing business laws of the state in which the Land is 
situated. 

5. Invalidity or unenforceability of the lien of the Insured Mortgage, or claim thereof, which arises out of the transaction evidenced by the 
Insured Mortgage and is based upon usury, except as provided in Covered Risk 27, or any consumer credit protection or truth in lending law. 

6. Real property taxes or assessments of any governmental authority which become a lien on the Land subsequent to Date of Policy. This 
exclusion does not limit the coverage provided under Covered Risks 7, 8 (e) and 26. 

7. Any claim of invalidity, unenforceability or lack of priority of the lien of the Insured Mortgage as to advances or modifications made after the 
Insured has Knowledge that the vestee shown in Schedule A is no longer the owner of the estate or interest covered by this policy. This 
exclusion does not limit the coverage provided in Covered Risk 8.  

8. Lack of priority of the lien of the Insured Mortgage as to each and every advance made after Date of Policy, and all interest charged 
thereon, over liens, encumbrances and other matters affecting title, the existence of which are Known to the Insured at: 
(a) The time of the advance; or 
(b) The time a modification is made to the terms of the Insured Mortgage which changes the rate of interest charged, if the rate of interest 
is greater as a result of the modification than it would have been before the modification. 
This exclusion does not limit the coverage provided in Covered Risk 8.   

9. The failure of the residential structure, or any portion thereof to have been constructed before, on or after Date of Policy in accordance with 
applicable building codes. This exclusion does not apply to violations of building codes if notice of the violation appears in the Public Records 
at Date of Policy. 

  

  
  

13. SECOND GENERATION EAGLE LOAN POLICY AMERICAN LAND TITLE ASSOCIATION EXPANDED COVERAGE RESIDENTIAL LOAN 
POLICY (10/13/01) 

WITH REGIONAL EXCEPTIONS 
 
When the American Land Title Association loan policy with EAGLE Protection Added is used as a Standard Coverage Policy and not as an Extended 
Coverage Policy the exclusions set forth in paragraph 12 above are used and the following exceptions to coverage appear in the policy. 

  
  

SCHEDULE B 
  
This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise by reason of:  
  
1. Taxes or assessments which are not shown as existing liens by the records of any taxing authority that levies taxes or assessments on real 

property or by the public records. 
2. Any facts, rights, interests, or claims which are not shown by the public records but which could be ascertained by an inspection of said land 

or by making inquiry of persons in possession thereof. 
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3. Easements, claims of easement or encumbrances which are not shown by the public records. 

4. Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any other facts which a correct survey would disclose, and 
which are not shown by public records. 

5. Unpatented mining claims; reservations or exceptions in patents or in acts authorizing the issuance thereof; water rights, claims or title to 
water. 

6. Any lien, or right to a lien, for services, labor or material theretofore or hereafter furnished, imposed by law and not shown by the public 
records. 

  

  
14. AMERICAN LAND TITLE ASSOCIATION LOAN POLICY - 2006 

EXCLUSIONS FROM COVERAGE 
 
The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs, attorneys' fees, or 
expenses that arise by reason of: 
  
1. (a) Any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) restricting, regulating, 

prohibiting, or relating to 
  
 (i) the occupancy, use, or enjoyment of the Land; 

 (ii) the character, dimensions, or location of any improvement erected on the Land; 

 (iii) the subdivision of land; or 

 (iv) environmental protection; 
  
 or the effect of any violation of these laws, ordinances, or governmental regulations. This Exclusion 1(a) does not modify or limit the 

coverage provided under Covered Risk 5. 
 (b) Any governmental police power. This Exclusion 1(b) does not modify or limit the coverage provided under Covered Risk 6. 
2. Rights of eminent domain. This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8. 
3. Defects, liens, encumbrances, adverse claims, or other matters 
 (a) created, suffered, assumed, or agreed to by the Insured Claimant; 
 (b) not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not disclosed 

in writing to the Company by the Insured Claimant prior to the date the Insured Claimant became an Insured under this policy; 
 (c) resulting in no loss or damage to the Insured Claimant; 
 (d) attaching or created subsequent to Date of Policy (however, this does not modify or limit the coverage provided under Covered Risk 11, 

13, or 14); or 
 (e) resulting in loss or damage that would not have been sustained if the Insured Claimant had paid value for the Insured Mortgage. 
4. Unenforceability of the lien of the Insured Mortgage because of the inability or failure of an Insured to comply with applicable doing-

business laws of the state where the Land is situated. 
5. Invalidity or unenforceability in whole or in part of the lien of the Insured Mortgage that arises out of the transaction evidenced by the 

Insured Mortgage and is based upon usury or any consumer credit protection or truth-in-lending law. 
6. Any claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors? rights laws, that the transaction creating 

the lien of the Insured Mortgage, is 
 (a) a fraudulent conveyance or fraudulent transfer, or 
 (b) a preferential transfer for any reason not stated in Covered Risk 13(b) of this policy. 
7. Any lien on the Title for real estate taxes or assessments imposed by governmental authority and created or attaching between Date of 

Policy and the date of recording of the Insured Mortgage in the Public Records. This Exclusion does not modify or limit the coverage 
provided under Covered Risk 11(b). 

  

  
15. AMERICAN LAND TITLE ASSOCIATION LOAN POLICY - 2006 

WITH REGIONAL EXCEPTIONS 
 
When the American Land Title Association policy is used as a Standard Coverage Policy and not as an Extended Coverage Policy the exclusions set 
forth in paragraph 14 above are used and the following exceptions to coverage appear in the policy. 
 

SCHEDULE B 
This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise by reason of: 
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1. (a) Taxes or assessments that are not shown as existing liens by the records of any taxing authority that levies taxes or assessments on real 
property or by the Public Records; (b) proceedings by a public agency that may result in taxes or assessments, or notices of such 
proceedings, whether or not shown by the records of such agency or by the Public Records. 

2. Any facts, rights, interests, or claims that are not shown by the Public Records but that could be ascertained by an inspection of the Land or 
that may be asserted by persons in possession of the Land. 

3. Easements, liens or encumbrances, or claims thereof, not shown by the Public Records. 
4. Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be disclosed by an accurate 

and complete land survey of the Land and not shown by the Public Records. 
5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c) water rights, claims 

or title to water, whether or not the matters excepted under (a), (b), or (c) are shown by the Public Records. 
  

  
  

  

  
16. AMERICAN LAND TITLE ASSOCIATION OWNER'S POLICY - 2006 

EXCLUSIONS FROM COVERAGE 
 
The following matters are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs, attorneys' 
fees or expenses which arise by reason of: 
  
1. (a) Any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) restricting, regulating, 

prohibiting, or relating to 
  
 (i) the occupancy, use, or enjoyment of the Land; 

 (ii) the character, dimensions, or location of any improvement erected on the Land; 
 (iii) the subdivision of land; or 
 (iv) environmental protection;or the effect of any violation of these laws, ordinances,  or governmental regulations. This Exclusion 1(a) 

does not modify or limit the coverage provided under Covered Risk 5. 
  
 (b) Any governmental police power. This Exclusion 1(b) does not modify or limit the coverage provided under Covered Risk 6. 

2. Rights of eminent domain. This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8. 
3. Defects, liens, encumbrances, adverse claims, or other matters 
 (a) created, suffered, assumed, or agreed to by the Insured Claimant; 
 (b) not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not disclosed 

in writing to the Company by the Insured Claimant prior to the date the Insured Claimant became an Insured under this policy; 
 (c) resulting in no loss or damage to the Insured Claimant; 
 (d) attaching or created subsequent to Date of Policy (however, this does not modify or limit the coverage provided under Covered Risks 9 

and 10); or 
 (e) resulting in loss or damage that would not have been sustained if the Insured Claimant had paid value for the Title. 
4. Any claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors? rights laws, that the transaction vesting 

the Title as shown in Schedule A, is 
 (a) a fraudulent conveyance or fraudulent transfer; or 
 (b) a preferential transfer for any reason not stated in Covered Risk 9 of this policy. 
5. Any lien on the Title for real estate taxes or assessments imposed by governmental authority and created or attaching between Date of 

Policy and the date of recording of the deed or other instrument of transfer in the Public Records that vests Title as shown in Schedule A. 
  

  
17. AMERICAN LAND TITLE ASSOCIATION OWNER'S POLICY - 2006 

WITH REGIONAL EXCEPTIONS 
  
 When the American Land Title Association policy is used as a Standard Coverage Policy and not as an Extended Coverage Policy the 

exclusions set forth in paragraph 16 above are used and the following exceptions to coverage appear in the policy.  

  

 SCHEDULE B 
 This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise by reason 

of:  
  
1. (a) Taxes or assessments that are not shown as existing liens by the records of any taxing authority that levies taxes or assessments on real 

property or by the Public Records; (b) proceedings by a public agency that may result in taxes or assessments, or notices of such 
proceedings, whether or not shown by the records of such agency or by the Public Records.  

2. Any facts, rights, interests, or claims that are not shown by the Public Records but that could be ascertained by an inspection of the Land or 
that may be asserted by persons in possession of the Land.  

3. Easements, liens or encumbrances, or claims thereof, not shown by the Public Records.  
4. Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be disclosed by an accurate 

and complete land survey of the Land and not shown by the Public Records.  
5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c) water rights, claims 

or title to water, whether or not the matters excepted under (a), (b), or (c) are shown by the Public Records.  
  
  

  
  



 

 PRIVACY POLICY  
We Are Committed to Safeguarding Customer Information 
 
In order to better serve your needs now and in the future, we may ask you to provide us with certain information.  We understand 
that you may be concerned about what we will do with such information � particularly any personal or financial information.  We 
agree that you have a right to know how we will utilize the personal information you provide to us.  Therefore, together with our 
parent company, The First American Corporation, we have adopted this Privacy Policy to govern the use and handling of your 
personal information. 
 
Applicability 
 
This Privacy Policy governs our use of the information which you provide to us.  It does not govern the manner in which we may 
use information we have obtained from any other source, such as information obtained from a public record or from another person 
or entity.  First American has also adopted broader guidelines that govern our use of personal information regardless of its source.  
First American calls these guidelines its Fair Information Values, a copy of which can be found on our website at www.firstam.com. 
 
Types of Information 
 
Depending upon which of our services you are utilizing, the types of nonpublic personal information that we may collect include: 
 

• Information we receive from you on applications, forms and in other communications to us, whether in writing, in person, 
by telephone or any other means; 

 
• Information about your transactions with us, our affiliated companies, or others; and 

 
• Information we receive from a consumer reporting agency. 

 
Use of Information 
 
We request information from you for our own legitimate business purposes and not for the benefit of any nonaffiliated party.  
Therefore, we will not release your information to nonaffiliated parties except: (1) as necessary for us to provide the product or 
service you have requested of us; or (2) as permitted by law.  We may, however, store such information indefinitely, including the 
period after which any customer relationship has ceased.  Such information may be used for any internal purpose, such as quality 
control efforts or customer analysis.  We may also provide all of the types of nonpublic personal information listed above to one or 
more of our affiliated companies.  Such affiliated companies include financial service providers, such as title insurers, property and 
casualty insurers, and trust and investment advisory companies, or companies involved in real estate services, such as appraisal 
companies, home warranty companies, and escrow companies.  Furthermore, we may also provide all the information we collect, as 
described above, to companies that perform marketing services on our behalf, on behalf of our affiliated companies, or to other 
financial institutions with whom we or our affiliated companies have joint marketing agreements. 
 
Former Customers 
 
Even if you are no longer our customer, our Privacy Policy will continue to apply to you. 
 
Confidentiality and Security 
 
We will use our best efforts to ensure that no unauthorized parties have access to any of your information.  We restrict access to 
nonpublic personal information about you to those individuals and entities who need to know that information to provide products or 
services to you.  We will use our best efforts to train and oversee our employees and agents to ensure that your information will be 
handled responsibly and in accordance with this Privacy Policy and First American�s Fair Information Values.  We currently maintain 
physical, electronic, and procedural safeguards that comply with federal regulations to guard your nonpublic personal information. 

  2001 The First American Corporation  � All Rights Reserved
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ATTACHMENT NO. 6 

 

OFFICIAL BUSINESS  

Document entitled to free 

recording per Government Code 

Section 6103 

 

Recording Requested By and 

When Recorded Mail to: 

 

Imperial Beach Community Development Agency  

825 Imperial Beach Boulevard 

Imperial Beach, California 91932  

Attention:  Jerry Selby, Redevelopment Coordinator 

______________________________________________________________________________ 
SPACE ABOVE THIS LINE FOR RECORDER’S USE 

 

 

AGREEMENT CONTAINING COVENANTS AFFECTING REAL PROPERTY 

(INCLUDING RENTAL RESTRICTIONS)  

 

This AGREEMENT CONTAINING COVENANTS AFFECTING REAL PROPERTY 

(INCLUDING RENTAL RESTRICTIONS) (“Agreement”) is entered into as of 

____________________________________, 2008, by and between the IMPERIAL BEACH 

REDEVELOPMENT AGENCY (“Agency”) and BEACHWIND COURT, L.P., a California 

limited partnership (“Owner”), with reference to the following: 

 

A. Owner is the owner of that certain real property (the “Property”) located in the City of 

Imperial Beach, which is more particularly described in Exhibit A attached hereto and 

incorporated herein by this reference.   

 

B. The Property is the subject of that certain Affordable Housing Loan Agreement ("Loan 

Agreement") by and between the Agency and Owner (“Borrower” therein), pertaining to 

the acquisition and rehabilitation development of a 15-unit affordable rental residential 

housing on the Property. Any capitalized term not otherwise defined herein shall have the 

meaning ascribed to such term in the Loan Agreement. 

 

NOW, THEREFORE AGENCY AND OWNER COVENANT AND AGREE AS 

FOLLOWS: 

 

1. Purpose of this Agreement.  This Agreement is in furtherance of and is subject to 

requirements of the provisions of the California Community Redevelopment Law (Health 

and Safety Code sections 33000 et seq.) and the Loan Agreement.  

 

2. Use Restrictions.  Owner, on behalf of itself and its successors, assigns, and each 

successor in interest to the Property or any part thereof, hereby covenants and agrees that 

Owner, such successors, and such assigns shall develop and devote the Property and the 
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Project in accordance with and subject to all of the terms and conditions of the Scope of 

Development, the Loan Agreement, and this Agreement, and all plans approved by any 

governmental agency pursuant to the Loan Agreement. 

 

3. Affordable Housing Requirements.  Owner covenants and agrees, on behalf of itself and 

its successors, assigns, and each successor in interest to the Property or any part thereof), 

that for a period of fifty-five (55) years, beginning from the date of the City’s issuance of 

a certificate of occupancy for the Project (“Affordability Period”):  

 

a. The Property shall be rehabilitated and used solely as an affordable housing rental 

development, containing fifteen (15) Affordable Units. 

 

b. The Affordable Units shall be rented exclusively to and occupied by 50% AMI 

Households and 60% AMI Households at Affordable Rents, as specifically set 

forth in Exhibit B, attached hereto and incorporated herein by this reference.  

 

c. Owner and its successors and assigns shall maintain the bedroom mix with respect 

to the Affordable Units rented exclusively to and occupied by 50% AMI 

Households and 60% AMI Households, as specifically set forth in Exhibit B.  

 

d. Each Affordable Unit shall be rented to not more than one household at any time.   

 

e. The maximum incomes of residential tenants eligible to rent the Affordable Units 

shall be determined on the basis of the AMI, subject to the following: 

 

(i) Examination of Income Eligibility.  All proposed tenants must be income-

eligible.   

 

(ii) Over-Income Tenants.  Owner shall either comply with the TCAC rules 

for over-income tenants or, in the absence of any TCAC rules, shall 

comply with the following rule: any tenant who initially qualified as 50% 

AMI Household or 60% AMI Household, as applicable, and who no 

longer qualifies as 50% AMI Household or 60% AMI Household, 

respectively, shall pay as rent an amount equal to 30 percent of the 

Household Income, and shall be given one (1) year to relocate from the 

Affordable Unit for which they initially qualified.  

 

(iii) Maximum Rents.  The maximum rents that may be charged to any tenant 

of an Affordable Unit, including a utility allowance for energy efficient 

units published by the County of San Diego, shall not exceed an 

affordable rent, as defined in Health and Safety Code section 50053(b). 

 

f. Tenant Selection.  At least thirty (30) days prior to commencement of pre-leasing, 

but no later than the Release of Construction Covenants, Owner shall submit to 

the Agency a written plan describing the proposed Affordable Unit tenant 

selection policies and criteria for the Agency’s approval or disapproval thereof in 
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writing, in accordance with the Schedule of Performance (Attachment No. 2).  

The tenant selection policies and criteria shall require that preference be given to 

people who live or work in the  City of Imperial Beach in the renting of the 

Affordable Units, subject to conformance with applicable federal and state fair 

housing requirements and requirements of the low income housing tax credit 

program.  In addition, the tenant selection policies and criteria shall be: 

 

(i) consistent with the purpose of providing housing for 50% AMI 

Households and 60% AMI Households; 

 

(ii) reasonably related to program eligibility and the applicants’ ability to 

perform the obligations of the lease; 

 

(iii) Provide for the selection of tenants from a written waiting list in the 

chronological order of their application, insofar as is practicable; and 

 

(iv) Give prompt written notification to any rejected applicant of the grounds 

for any rejection. 

  

g. Recordkeeping.  Owner covenants and agrees to annually complete and submit to 

the Agency an annual report (the “Annual Report”).  The Annual Report shall 

include for each Affordable Unit, monthly rent records and tenant income 

eligibility certifications.  The income information shall be supplied by the tenant 

in a certified statement on a form provided by the Agency or by TCAC or HCD.  

The Owner shall submit the Annual Report on or before the end of the first 

quarter of the fiscal year following the fiscal year covered by the Annual Report.  

The Owner shall provide for the submission of such information in its leases with 

tenants. Agency shall have the right to audit tenant files to verify compliance with 

income and affordability requirements. Records shall be maintained by Owner for 

a period of not less than three (3) years after the tenant no longer resides at the 

Property. 

 

h. Pilot Fees. In the event  that Borrower obtains an exemption from the payment of 

property taxes for the Property, Owner covenants and agrees to pay to the City 

payments in lieu of property taxes (“Pilot Fees”) as provided herein.  

Commencing from the date of the Release of Construction Covenants, and 

continuing each year for fifty-five (55) calendar years thereafter, on November 1
st
 

of each such year, Borrower shall pay “Pilot Fees” to the City in the amount of 

$11,000 per year plus an annual 2% adjustment every year after the first year of 

payment of the Pilot Fees, in accordance with the Payment Schedule for Pilot 

Fees attached hereto as Exhibit C and incorporated herein by this reference. The 

first year of Pilot Fees shall be prorated from the date of the Release of 

Construction Covenants to the end of the applicable fiscal year, based upon a 

calendar year of 365 days.  The foregoing amount of Pilot Fees is calculated 

based on the approximate amount of property taxes which would have been 

received by the City with respect to the Property if no property tax exemption 
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were available.  The amount of Pilot Fees due to the City shall not be altered from 

the foregoing amounts, even if the actual amount of property taxes which would 

have been received by the City is larger or smaller than the foregoing amounts.  If 

at any time during the fifty-five (55) year period the property is no longer eligible 

for an exemption from property taxes, no Pilot Fees shall thereafter be payable to 

the City for the period of non-eligibility. __________________.     

  

4. Maintenance.  Owner and its successors and assigns shall maintain all interior and 

exterior improvements on the Property, including landscaping, in good condition and 

repair (and, as to landscaping, in a healthy condition), reasonable wear and tear excepted, 

and in accordance with applicable laws, rules, ordinances, orders and regulations of all 

governmental agencies and bodies having or claiming jurisdiction.  Owner and its 

successors and assigns shall keep the Property free from all graffiti and any accumulation 

of debris or waste material. Owner shall make all repairs and replacements necessary to 

keep the improvements in good condition and repair and shall promptly eliminate all 

graffiti and replace dead and diseased plants and landscaping with comparable approved 

materials.  The maintenance covenant contained in this Section 4 shall remain in effect 

for the Affordability Period and shall run in favor of the Agency.  The Agency shall have 

the right to enter upon the Property to inspect both the interiors and exteriors of the 

Property, upon seventy-two (72) hours’ notice to Owner, subject to tenants’ rights of 

occupancy.  The Agency may perform or cause to be performed the maintenance 

necessary to cure any default of these maintenance covenants and Owner shall be liable 

for payment for City or Agency’s reasonable costs (excluding staff salaries and overhead 

and other similar costs) to perform such required maintenance; provided, however, that 

the Owner first be given written notice by Agency of the actions required to cure any 

default, and Owner, after receipt of such notice, shall have thirty (30) days to cure such 

defaults, but Owner shall not be deemed in default of the foregoing maintenance 

covenant if such default cannot reasonably be cured within the thirty (30) day period 

referenced above so long as Owner has commenced to cure such default within the same 

thirty (30) day period and is diligently proceeding with the work to cure such default. 

Notwithstanding the foregoing, if any property conditions are reasonably identified by the 

Agency (after a property inspection attended by a representative of Owner) that pose an 

immediate danger to human safety, Owner shall have three (3) days to effect corrections 

of such condition(s) to the Director’s or designee’s reasonable satisfaction. 

 

5. Exterior Maintenance Plan.  Owner, its successors and assigns, shall maintain the exterior 

of the structures on the Property in accordance with an Exterior Maintenance Plan 

prepared by Owner and approved by the Agency in accordance with the Loan Agreement.  

In the event Owner or its successors and assigns fail to maintain the exterior of the 

structures on the Property in accordance with the approved Exterior Maintenance Plan, 

the Agency shall have the right, but not the obligation, to enter the Property, correct any 

violation, and hold the Owner or its successors and assigns responsible for the cost 

thereof, and such cost, until paid, shall constitute a lien on the Property. 

 

6. Management.  Owner, on behalf of itself and its successors, assigns, and each successor 

in interest to the Property or any part thereof, hereby covenants and agrees that Owner, 
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and its successors or assigns, shall manage and operate the Property and the Affordable 

Units in accordance with a Management Plan prepared by Owner and submitted to and 

approved in writing by the Agency as provided herein, including such amendments as 

may be requested by Owner and approved by the Agency from time to time.  The 

Management Plan shall include, at a minimum, the following components: 

 

a. Management Agent. Owner shall submit to the Agency for review and approval 

in writing the name and qualifications of the proposed management agent. The 

Agency shall reasonably approve or disapprove the proposed management agent 

in writing based on the experience and qualifications of the management agent. 

 

b. Management Plan.  Owner shall submit to the Agency for review and approval in 

writing a copy of the proposed Management Plan specifying the amount of the 

management fee, and the relationship and division of responsibilities between 

Owner and management agent. 

 

c. Annual Budget and Projected Cash Flows.  Prior to the Closing, and annually 

thereafter not later than seventy-five (75) days after the close of each fiscal year 

thereafter, Owner shall submit a projected operating budget and cash flow to the 

Agency.  The budget and cash flow shall be in a form that is acceptable to the 

Agency. 

 

d. Required Change in Management.  The requirements of Section 7, below. 

 

7. Required Change in Management.  Owner, on behalf of itself and its successors, assigns, 

and each successor in interest to the Property or any part thereof, hereby covenants and 

agrees that if at any time the Agency determines that the Affordable Units are not being 

managed or maintained in accordance with the approved Management Plan, Owner shall 

change the management agent or the practices complained of, upon receipt of written 

notice from the Agency.  The Agency may require Owner to change management 

practices or to terminate the management contract and designate and retain a different 

management agent, to be approved by the Agency.  The Management Plan shall provide 

that it is subject to termination by Owner without penalty, upon thirty (30) days prior 

written notice, at the direction of Agency. Within ten (10) days following a direction of 

the Agency to replace the management agent, Owner shall select another management 

agent or make other arrangements satisfactory to the Agency for continuing management 

of the Affordable Units, subject to the approval of Senior Lender(s). 

 

8. Non-Discrimination. The Owner covenants and agrees for itself, its successors, its 

assigns and every successor in interest to the Property or any part thereof, that there shall 

be no discrimination against or segregation of any person, or group of persons, on 

account of race, religion, creed, color, national origin, sex, sexual orientation, disability, 

marital status, age or any other protected classification in the sale, lease, sublease, 

transfer, use, occupancy, tenure or enjoyment of the Property nor shall Owner itself or 

any person claiming under or through it establish or permit any such practice or practices 
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of discrimination or segregation with reference to the selection, location, number, use or 

occupancy of tenants, lessees, subtenants, sublessees or vendees of the Property. 

 

9. Non-Discrimination Clause.  Owner, on behalf of itself and its successors, assigns, and 

each successor in interest to the Property or any part thereof, hereby covenants and agrees 

that Owner, and its successors or assigns, shall refrain from restricting the rental, sale or 

lease of the Property on the basis of race, religion, creed, color, national origin, sex, 

sexual orientation, disability, marital status, age or any other protected classification.  All 

deeds, leases or contracts shall contain or be subject to substantially the following 

nondiscrimination or nonsegregation clauses:  

 

a. In deeds:  “The Owner herein covenants by and for himself or herself, his or her 

heirs, executors, administrators, and assigns, and all persons claiming under or 

through them, that there shall be no discrimination against or segregation of, any 

person or group of persons on account of any basis listed in subdivision (a) or (d) 

of Section 12955 of the Government Code, as those bases are defined in Sections 

12926, 12926.1, subdivision (m) and paragraph (1) of subdivision (p) of Section 

12955, and Section 12955.2 of the Government Code, in the sale, lease, sublease, 

transfer, use, occupancy, tenure, or enjoyment of the premises herein conveyed, 

nor shall the Owner or any person claiming under or through him or her, establish 

or permit any practice or practices of discrimination or segregation with reference 

to the selection, location, number, use or occupancy of tenants, lessees, 

subtenants, sublessees, or vendees in the premises herein conveyed. The 

foregoing covenants shall run with the land.” 

 

Notwithstanding the paragraph, with respect to familial status, paragraph (1) shall 

not be construed to apply to housing for older persons, as defined in Section 

12955.9 of the Government Code.  With respect to familial status, nothing in 

paragraph (1) shall be construed to affect Sections 51.2, 51.3, 51.4, 51.10, 51.11, 

and 799.5 of the Civil Code, relating to housing for senior citizens.  Subdivision 

(d) of Section 51 and Section 1360 of the Civil Code and subdivisions (n), (o), 

and (p) of Section 12955 of the Government Code shall also apply to the above 

paragraph. 

 

b. In leases:  “The lessee herein covenants by and for himself or herself, his or her 

heirs, executors, administrators, and assigns, and all persons claiming under or 

through him or her, and this lease is made and accepted upon and subject to the 

following conditions: That there shall be no discrimination against or segregation 

of any person or group of persons, on account of any basis listed in subdivision 

(a) or (d) of Section 12955 of the Government Code, as those bases are defined in 

Sections 12926, 12926.1, subdivision (m) and paragraph (1) of subdivision (p) of 

Section 12955, and Section 12955.2 of the Government Code, in the leasing, 

subleasing, transferring, use, occupancy, tenure, or enjoyment of the premises 

herein leased nor shall the lessee himself or herself, or any person claiming under 

or through him or her, establish or permit any such practice or practices of 
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discrimination or segregation with reference to the selection, location, number, 

use, or occupancy, of tenants, lessees, sublessees, subtenants, or vendees in the 

premises herein leased.” 

 

Notwithstanding the above paragraph, with respect to familial status, paragraph 

(1) shall not be construed to apply to housing for older persons, as defined in 

Section 12955.9 of the Government Code.  With respect to familial status, nothing 

in paragraph (1) shall be construed to affect Sections 51.2, 51.3, 51.4, 51.10, 

51.11, and 799.5 of the Civil Code, relating to housing for senior citizens.  

Subdivision (d) of Section 51 and Section 1360 of the Civil Code and 

subdivisions (n), (o), and (p) of Section 12955 of the Government Code shall 

apply to the above paragraph. “The lessee herein covenants by and for himself, 

his heirs, executors, administrators and assigns, and all persons claiming under or 

through him, and this lease is made and accepted upon and subject to the 

following conditions: 

 

c. In contracts:  The foregoing provisions shall be binding upon and shall obligate 

the contracting party or parties and any subcontracting party or parties, or other 

transferees under this Agreement.  

 

10. Effect and Duration of Covenants.  The covenants established in this Agreement and any 

amendments hereto duly approved by the parties hereto shall, without regard to technical 

classification and designation, be binding for the benefit and in favor of the Agency and 

its successors and assigns.  All of the terms and provisions and covenants of this 

Agreement shall remain in effect during the Affordability Period, except that the 

prohibitions against non-discrimination shall remain in effect in perpetuity. 

 

11. Beneficiary of Covenants.  The Agency is deemed the beneficiary of the terms and 

provisions of this Agreement and the covenants herein, both for and in their own right 

and for the purposes of protecting the interests of the community and other parties, public 

or private, for whose benefit this Agreement and the covenants running with the land 

have been provided.  The Agency shall have the right, if the covenants are breached, to 

exercise all available rights and remedies, and to maintain any actions or suits at law or in 

equity or other proper proceedings to enforce the curing of such breaches to which it or 

any other beneficiaries of this Agreement and covenants are entitled. 

 

12. Covenants Run with the Land.  The covenants and agreements contained herein shall run 

with the land. 

 

13. Enforcement. If a violation of any of the covenants or provisions of this Agreement, the 

Agency, without regard to whether Agency is an owner of any land or interest therein to 

which these covenants relate, may, after the expiration of any applicable cure periods and 

thirty days notice to the Owner and its limited partners at the address noted below, 

institute and prosecute any proceedings at law or in equity to abate, prevent or enjoin any 

such violation or attempted violation or to compel specific performance by the Owner of 

its obligations hereunder. No delay in enforcing the provisions hereof as to any breach or 
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violation shall impair, damage or waive the right of any party entitled to enforce the 

provisions hereof or to obtain relief against or recover for the continuation or repetition of 

such breach or violations or any similar breach or violation hereof at any later time. 

 

CIC Beachwind, LLC 

c/o Chelsea Investment Corporation 

5993 Avenida Encinas, Suite 101 

Carlsbad, California 92008 

Attn: James J. Schmid 

Phone:  (760) 456-6000 

Fax:  (760) 456-6001 

 

14. Counterparts.  This Agreement may be executed in duplicate originals, each of which is 

deemed to be an original. 

 

15. Waivers.  All waivers of the provisions of this Agreement must be in writing and signed 

by the appropriate authorities of the Agency or the Owner, and all amendments hereto 

must be in writing and signed by the appropriate authorities of the Agency and the 

Owner.   

 

16. Inspection of Books and Records.  The Agency has the right at all reasonable times to 

inspect, audit and copy, at no cost to the Agency, the books and records of Owner 

pertaining to the Property and each Affordable Unit as pertinent to the purposes of this 

Agreement, upon reasonable advance notice provided to the Owner   

 

IN WITNESS WHEREOF, the Agency and the Owner have caused this instrument to be 

executed on their behalf by their respective officers hereunto duly authorized, as of the date first 

set forth hereinabove. 

 

IMPERIAL BEACH REDEVELOPMENT 

AGENCY  

 

 

 

Date: ________________   By:______________________________ 

Gary Brown, Executive Director 

 

 

ATTEST: 

 

 

By:_______________________________ 

City Clerk 
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REVIEWED AND APPROVED  

AS TO FORM: 

 

AGENCY GENERAL COUNSEL  

 

By:      

 James P. Lough 

 

 

REVIEWED AND APPROVED  

AS TO FORM: 

 

KANE, BALLMER & BERKMAN 

 

 

By:_______________________________ 

Agency Special Counsel 

Susan Y. Cola 

 

      BEACHWIND COURT, L.P., 

a California limited partnership 

 

      By: CIC Beachwind, LLC, 

       a California limited liability company 

   

  By: Chelsea Investment Corporation,  

   a California corporation   

  

  By:___________________________ 

        James J. Schmid, President 

 



 

EXHIBIT A 

 

LEGAL DESCRIPTION OF PROPERTY 

 

All that certain real property situated in the City of Imperial Beach, County of San Diego, State 

of California, described as follows: 

 

LOTS 33, 34, 35 AND 36 IN BLOCK 18 OF SOUTH SAN DIEGO TOWNSIDE, IN THE 

CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, 

ACCORDING TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF THE COUNTY 

RECORDER OF SAN DIEGO COUNTY, JULY 5, 1887. 

 

TOGETHER WITH THAT PORTION OF THE WESTERLY 10.00 FEET OF 12
TH

 STREET 

(SHOWN AS 6
TH

 STREET), LYING EASTERLY OF AND ADJACENT TO SAID LOTS 33, 

34, 35 AND 36 AS VACATED AND CLOSED TO PUBLIC USE, BY THE CITY COUNCIL 

OF THE CITY OF IMPERIAL BEACH, IN RESOLUTION NO. 1439, RECORDED IN THE 

OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY, NOVEMBER 4, 1968 

AS INSTRUMENT NO. 193024 OF OFFICIAL RECORDS. 

 

APN: 626-230-16-00 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

EXHIBIT B 

 

RENTAL AND UNIT MIX RESTRICTIONS FOR AFFORDABLE UNITS 

 

 

Unit Type Income  Affordable Rent (Health & Safety Code § 50053(b))  

   

Two Bedroom 7 units at 50% AMI, 

adjusted for family size of 

3 

 

30% x 50% of San Diego County median income for a 

family of 3 (currently $811.25) (less utility allowance) 

 

 7 units at 60% AMI, 

adjusted for family size of 

3 

 

30% x 60% of San Diego County median income for a 

family of 3 (currently $973.50) (less utility allowance) 

 

 

Five Bedroom 1 unit at 60% AMI, 

adjusted for family size of 

6 

 

30% x 60% of San Diego County median income for a 

family of 6 (currently $1,254.00)  (less utility 

allowance) 

  

 15 total   
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RESIDUAL RECEIPTS PROMISSORY NOTE 

SECURED BY DEED OF TRUST 

TO THE IMPERIAL BEACH REDEVELOPMENT AGENCY 

 

[3%]                      Imperial Beach, California 

$1,945,000                             ________________, 2008 

 

FOR VALUE RECEIVED, BEACHWIND COURT, L.P., a California limited 

partnership (“Borrower”), hereby promises to pay to the order of the IMPERIAL BEACH 

REDEVELOPMENT AGENCY, a public body, corporate and politic  (“Agency”), the principal 

amount of ONE MILLION NINE HUNDRED AND FORTY FIVE THOUSAND DOLLARS 

AND NO CENTS ($1,945,000.00), or so much thereof as may be advanced by the Agency to the 

Borrower in accordance with the Affordable Housing Loan Agreement, dated for reference 

purposes_____________, 2008 (the “Loan Agreement”) between the Agency and Borrower, 

which is incorporated herein by this reference.  The Borrower shall pay interest at the rate, in the 

amount and at the time hereinafter provided. 

 

1. The Loan Agreement is incorporated herein by this reference as though fully set 

forth herein.  Loan Agreement as used herein shall mean, refer to and include the Loan 

Agreement, as well as any riders, exhibits, addenda, implementation agreements, amendments 

and attachments thereto (which are hereby incorporated herein by this reference) or other 

documents expressly incorporated by reference in the Loan Agreement. Any capitalized term not 

otherwise defined herein shall have the meaning ascribed to it in the Loan Agreement.  In 

addition, the following terms shall have the following meanings: 

 

“Agency Loan” shall mean the loan to be made by the Agency to Borrower in the 

principal amount of ONE MILLION NINE HUNDRED AND FORTY FIVE THOUSAND 

DOLLARS AND NO CENTS ($1,945,000.00) to pay for a portion of the Project.  

 

“Deed of Trust” shall mean the Deed of Trust, Security Agreement and Fixture Filing 

securing the Agency Loan, in substantially the form attached to the Loan Agreement as 

Attachment No. 8, to be recorded on the Close of Escrow. 

 

“Deferred Developer Fee” shall mean that amount described in the Project Budget and 

Method of Financing for the Project (as thereafter may be adjusted in accordance with the 

Method of Financing), the payment of which shall be deferred until after release of Construction 

Covenants for the Property.  

 

“Loan Documents” shall mean, collectively, the Loan Agreement, the Method of 

Financing, the Deed of Trust, UCC-1 Financing Statement, this Note, and the Agreement 

Containing Covenants. 
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 “Method of Financing” shall mean the Method of Financing attached to the Loan 

Agreement as Attachment No. 5, incorporated herein by this reference. 

 

 “Note” shall mean this Residual Receipts Promissory Note, evidencing the Agency Loan. 

  

  “Project” shall mean the fifteen (15) unit affordable rental residential development to be 

rehabilitated  on the Property in accordance with the Loan Agreement, including the Scope of 

Development attached thereto as Attachment No. 3. 

 

 “Property” shall mean that certain real property upon which the Project shall be 

developed, as more particularly described in the Legal Description attached to the Loan 

Agreement as Attachment No. 1.    

 

 “Residual Receipts” shall mean, in a particular calendar year, the amount by which 

Gross Revenue (as defined below) exceeds Annual Operating Expenses (as defined below), as 

determined by an audit to be completed not later than one hundred and twenty (120) days after 

the end of each calendar year during the term of this Note, by an independent certified public 

accountant reasonably acceptable to the Agency, using generally accepted accounting principles 

and based on the accrual method (the “Audit”). 

 

(i) “Gross Revenue,” with respect to a particular calendar year, shall mean all 

revenue, income, receipts, and other consideration actually received from operation or 

leasing of the Project. “Gross Revenue” shall include, but not be limited to: all rents, fees 

and charges paid by tenants, Section 8 payments or other rental subsidy payments 

received for the dwelling units, deposits forfeited by tenants, all cancellation fees, price 

index adjustments and any other rental adjustments to leases or rental agreements; 

proceeds from vending and laundry room machines; the net proceeds of business 

interruption or similar insurance; the net proceeds of casualty insurance to the extent not 

utilized to repair or rebuild the Project or repay any financial obligations listed in the 

Method of Financing; and net condemnation awards for a taking of part or all of the 

Project for a temporary period to the extent not utilized to repay any financial obligations 

listed in the Method of Financing. “Gross Revenue” shall also include the fair market 

value of any goods or services provided in consideration for the leasing or other use of 

any portion of the Project. “Gross Revenue” shall not include tenants’ security deposits, 

or proceeds from Agency approved sources of financing, as set forth in the Method of 

Financing.  “Gross Revenue” shall not include the value of social services provided on 

site by a social services coordinator, if any.   

 

(ii) “Annual Operating Expenses,” with respect to a particular calendar year 

shall mean the following costs reasonably and actually incurred for operation and 

maintenance of the Project to the extent that they are consistent with the Audit: property 

and other taxes and assessments imposed on the Project; premiums for property damage, 

liability and other insurance; utility services not paid for directly or reimbursed by 
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tenants, including but not limited to water, sewer, trash collection, gas and electricity; 

maintenance and repair including but not limited to pest control, landscaping and grounds 

maintenance, painting and decorating, cleaning, common systems repairs, general repairs, 

janitorial, supplies, and similar customary utility services; any annual lease payment, 

license or certificate of occupancy fees required for operation of the Project; general 

administrative expenses including but not limited to advertising and marketing, security 

services and systems, professional fees for legal, audit, accounting and tax returns for the 

limited partnership, and similar customary administrative expenses; social service fees, 

expenses and costs; property management fees, expenses and costs; Deferred Developer 

Fees to the extent allowed by the California Tax Credit Committee (“TCAC”), payment 

of asset management fees to the extent allowed by TCAC, investor services fees to the 

extent allowed by TCAC, partnership management fees to the extent allowed by TCAC; 

credit deficiency payments due the Borrower’s Limited Partner, cash deposited into a 

reserve for capital replacements or Project improvements and an operating reserve in 

such reasonable amounts as are required by Project lenders, TCAC, and/or the Tax Credit 

Equity Investor from time to time; fixed debt service payments (excluding debt service 

contingent upon the availability of residual receipts or surplus cash of the Project) on 

loans associated with the Project and approved by the Agency. “Annual Operating 

Expenses” shall not include the following: depreciation, amortization, depletion or other 

non-cash expenses or any amount expended from a reserve account. A Base Year Income 

and Expense Budget (“Operating Budget”), including an itemization of all Annual 

Operating Expenses, shall be provided with the Project Budget attached to the Loan 

Agreement as Attachment No. 4.  Any proposed changes to Operating Budget shall be 

subject to the Agency’s written approval, which shall not be unreasonably withheld.  

 

“Senior Deed of Trust” shall mean any senior priority deed of trust and other instruments 

securing a Permitted Mortgage against the Property, to which the Agency Deed of Trust shall be 

subordinate.  

 

“Senior Loan” shall mean a Permitted Mortgage made to finance the acquisition and 

development of the Property, which shall be secured by a Senior Deed of Trust recorded against 

the Borrower’s interest in the Property, and any first mortgage loan that refinances a Senior 

Loan, as described in the Method of Financing. 

 

“Senior Lender” shall mean the holder of the Senior Loan, any credit enhancer or 

construction period guaranty facility. 

 

“UCC-1 Financing Statement” shall mean the UCC-1 Financing Statement, in 

substantially the form attached to the Loan Agreement as Attachment No. 9. 

 

2. This Note evidences the obligation of the Borrower to the Agency for the 

repayment of the Agency Loan. 
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3. This Note is payable at the principal office of the Agency, 825 Imperial Beach 

Boulevard, Imperial Beach , California 91932, or at such other place as the holder hereof may 

inform the Borrower in writing, in lawful money of the United States. 

 

4.    This Note shall be secured by the Deed of Trust and UCC-1 Financing Statement.  

 

5. This Note shall accrue simple interest at the rate of three percent (3%) per annum 

on the principal amount outstanding, from the date of disbursement, payable as provided in 

Sections 6 and 7, below. 

 

6.  The unpaid principal balance of this Note and all accrued but unpaid interest shall 

be due and payable on the earliest to occur of the following (the earliest of which shall be 

referred to herein as the “Maturity Date”):  

 

(a) the fifty-fifth (55
th

) anniversary of conversion to permanent financing;  

 

(b) the date the Property and/or Project, or any portion thereof or interest 

therein is sold, transferred, assigned or refinanced, without the prior written approval of 

the Agency; or  

 

(c) the date on which there is a Default by the Borrower under the terms of 

the Loan Agreement and any of the Loan Documents, including this Note, or any default 

declared by the Senior Lender under any Senior Loan or Senior Deed of Trust and for 

which Senior Lender has accelerated the Senior Loan, which is not cured within the 

respective time periods provided therein. 

 

(d) Unless the term of this Note has been extended by the Agency, from and 

after the Maturity Date, or any earlier date upon which all sums owing under this Note 

become due by acceleration or otherwise, all sums owing under this Note shall bear 

interest until paid in full at a rate equal to the greater of either: (i) ten percent (10%) per 

annum; or, (ii) the federal discount rate plus five percent (5%), where the federal discount 

rate is defined as the highest rate established by the Federal Reserve Bank of San 

Francisco on advances to member banks on the twenty-fifth day of the calendar month 

preceding the earlier of the date the Agency Loan was funded to Borrower (“Default 

Interest”).   

 

7. Prior to the Maturity Date, Borrower shall be obligated to repay the Agency Loan 

as follows: 

 

(a) Within thirty (30) days of completion of the Audit, which shall be 

conducted on an annual basis commencing in the first calendar year a Certificate of 

Occupancy has been issued for the Project, Borrower shall pay to Agency fifty percent 

(50%) of the Residual Receipts generated by the Project, as determined by each Audit. 
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(b) The share paid to the Agency shall be credited first to the payment of 

accrued interest, if any of the Agency Loan; then to the reduction of the principal balance 

of the Agency Loan.   

 

(c) If the Borrower fails to pay when due any sums payable under this Note 

after notice and opportunity to cure pursuant to the terms of the Deed of Trust, and/or 

Loan Agreement or any other event or condition occurs that gives rise to a right of 

acceleration of sums owing under this Note under the terms of the Deed of Trust 

executed concurrently herewith, then the Agency, at its sole option, shall have the right to 

declare all sums owing under the Note immediately due and payable.   

 

(d) In the event the Audit demonstrates that Annual Operating Expenses 

exceeds Gross Revenue, Borrower’s annual payments under this Note shall be deferred 

until and to the extent the Annual Operating Expenses exceeds the available Gross 

Revenue in any subsequent Audit, until the Maturity Date, at which time the unpaid 

balance of the Agency Loan plus any accrued unpaid interest shall be due in one lump 

sum payment.  

 

(e) Borrower shall have the right to pay, without penalty or premium, at any 

time prior to the Maturity Date, all or any portion of the outstanding principal amount of 

this Note provided that the Borrower is in compliance with the terms of the Loan 

Agreement.  

 
(f) Borrower shall pay to Agency all sums owing under this Note without 

deduction, offset, or counterclaim of any kind.   

 

8. Any breach by Borrower of the provisions of Article 5 of the Loan Agreement 

(entitled “DEFAULTS, REMEDIES AND TERMINATION”) shall constitute a default under 

this Note after expiration of the applicable cure period provided for in the Loan Agreement.  The 

cure periods under the Loan Agreement and this Note in connection with such a default shall run 

concurrently. 

 

9. Borrower waives presentment for payment, demand, protest, and notices of 

dishonor and of protest; the benefits of all waivable exemptions; and all defenses and pleas on 

the ground of any extension or extensions of the time of payment or of any due date under this 

Note, in whole or in part, whether before or after maturity and with or without notice.  Borrower 

hereby agrees to pay all costs and expenses, including reasonable attorney’s fees, which may be 

incurred by the holder hereof, in the enforcement of this Note, the Deed of Trust or any term or 

provision of either. 

 

10. Upon the failure of Borrower to perform or observe any term or provision of this 

Note, or upon the occurrence of any Event of Default under the terms of the Loan Agreement, 
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the Deed of Trust, or the Agreement Containing Covenants, the holder may exercise its rights or 

remedies hereunder or thereunder.  

 

11. (a) Subject to the extensions of time set forth in Section 12, and subject to the 

further provisions of this Section 11, failure or delay by Borrower to perform any material term 

or provision of this Note, the Loan Agreement, the Deed of Trust, or Agreement Containing 

Covenants or any Senior Lender declares a default and accelerates the Senior Loan constitutes a 

default under this Note.  

 

(b) Agency shall give written notice of default to Borrower, specifying the default 

complained of by the Agency.  Delay in giving such notice shall not constitute a waiver of any 

default nor shall it change the time of default. 

 

(c) Any failures or delays by Agency in asserting any of its rights and remedies as to 

any default shall not operate as a waiver of any default or of any such rights or remedies.  Delays 

by Agency in asserting any of its rights and remedies shall not deprive Agency of its right to 

institute and maintain any actions or proceedings which it may deem necessary to protect, assert, 

or enforce any such rights or remedies. 

 

(d) If a monetary event of default occurs, prior to exercising any remedies hereunder, 

the aggrieved party shall give the party in default written notice of such default.  The party in 

default shall have a period of ten  (10) days after such notice is given within which to cure the 

default. 

 

(e) If a non-monetary event of default occurs, prior to exercising any remedies 

hereunder, the aggrieved party shall give the party in default notice of such default.  If the default 

is reasonably capable of being cured within thirty (30) days, the party in default shall have such 

period to effect a cure prior to exercise of remedies by the aggrieved party.  If the default is such 

that it is not reasonably capable of being cured within thirty (30) days, and the party in default (i) 

initiates corrective action within said period, and (ii) diligently, continually, and in good faith 

works to effect a cure as soon as possible, then the party in default shall have such additional 

time as is reasonably necessary to cure the default prior to any exercise of remedies by Agency.  

 

(f) The Agency agrees to accept cures tendered by any Senior Lender or Tax Credit 

Equity Investor within the cure periods provided in the Note or within the time periods provided 

in Civil Code Section 2924c, whichever is longer.  Additionally, in the event the Senior Lender 

is precluded from curing a default due to a bankruptcy, injunction, or similar proceeding by or 

against Borrower, the Agency agrees to forbear from completing a foreclosure (judicial or 

nonjudicial) during the period during which the Senior Lender is so precluded from acting, not to 

exceed ninety (90) days, provided such Senior Lender is otherwise in compliance with the 

foregoing provisions. In no event shall the Agency be precluded from exercising remedies if its 

rights become or are about to become materially jeopardized by any failure to cure a default or 

the default is not cured within ninety (90) days after the first notice of default is given. 
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(g)   Any notice of default shall be deemed given only if either (i) dispatched by first 

class mail, registered or certified, postage prepaid, return receipt requested, to the addresses 

specified for the Borrower, or (ii) by electronic facsimile transmission to the facsimile numbers 

specified for the Borrower, followed by delivery by the method described in clause (i), or (iii) by 

personal delivery (including by means of professional messenger or courier service such as 

United Parcel Service or Federal Express) to the addresses specified for the Borrower.  Receipt 

shall be deemed to have occurred on the earlier of (i) the date of successfully completed 

electronic facsimile transmission or (ii) the date marked on a written postal service or messenger 

or courier service receipt as the date of delivery or refusal of delivery (or attempted delivery if 

undeliverable). If either party gives notice of a change of address in the manner specified in this 

paragraph, all notices, demands and communications originated after receipt of the change of 

address (or the effective date specified in the notice of change of address, if later) shall be 

transmitted, delivered or sent to the  new address. 

 

12. Notwithstanding specific provisions of this Note, non-monetary performance 

hereunder shall not be deemed to be in default where delays are due to causes beyond the control 

and without the fault of the party claiming an extension of time to perform (an “Enforced 

Delay”), provided that they actually delay and interfere with the timely performance of the 

matter to which they would apply and despite the exercise of diligence and good business 

practices are or would be beyond the reasonable control of the party claiming such interference, 

including: war; insurrection; strikes; lock-outs; riots; floods; earthquakes; fires; casualties; acts 

of God; acts of the public enemy; epidemics; quarantine restrictions; freight embargoes; lack of 

transportation; governmental restrictions or priority; litigation including litigation challenging 

the validity of this transaction or any element thereof; unusually severe weather; inability to 

secure necessary labor, materials or tools; delays of any contractor, subcontractor, or suppliers; 

acts of the other party; acts or failure to act of any Governmental Agency (except acts or failure 

to act of Agency shall not excuse performance by Agency); the imposition of any applicable 

moratorium by a Governmental Agency; or any other causes which despite the exercise of 

diligence and good business practices are or would be beyond the reasonable control of the party 

claiming such delay and interference.  Notwithstanding the foregoing, none of the foregoing 

events shall constitute an Enforced Delay unless and until the party claiming such delay and 

interference delivers to the other party written notice describing the event, its cause, when and 

how such party obtained  knowledge, the  date  the event  commenced,  and  the  estimated  delay  

resulting therefrom.  Any party claiming an Enforced Delay shall deliver such written notice 

within fifteen (15) business days after it obtains actual knowledge of the event. 

 

13. If the rights created by this Note shall be held by a court of competent jurisdiction 

to be invalid or unenforceable as to any part of the obligations described herein, the remaining 

obligations must be completely performed and paid. 

 

14. The indebtedness evidenced by this Note is and shall be subordinate to the rights 

of the Senior Lender.   
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15. The obligation to repay the Agency Loan is a nonrecourse obligation of the 

Borrower and its partners.  Neither the Borrower nor any of its general or limited partners, nor 

any other party, shall have any personal liability for repayment of the Agency Loan.  The sole 

recourse of the Agency with respect to repayment of the Loan shall be the exercise of its rights 

against the Property as described in the Deed of Trust and related security documents. 

Notwithstanding the foregoing, the Agency:  

 

(i) may obtain a judgment or order (including, without limitation, an 

injunction) requiring Borrower or any other party to perform (or refrain from) specified 

acts other than repayment of the Agency Loan; and  

 

(ii)  may recover directly from Borrower or any other party for such party’s 

actions that result in: 

 

(A) any damages, costs and expenses incurred by Agency as a result of 

fraud or any criminal act or acts of Borrower or any partner, shareholder, officer, 

director or employee of Borrower or of any general partner of Borrower;  

 

(B) any damages, costs and expenses incurred by Agency as a result of 

any misappropriation of funds provided for the construction of the Project, as 

described in the Loan Agreement, rents and revenues from the operation of the 

Project, or proceeds of insurance policies or condemnation proceeds; 

 

(C) any and all amounts owing by Borrower pursuant to Borrower’s 

indemnification regarding Hazardous Substances pursuant to the Loan Agreement 

and attachments thereto; and  

 

(D) all court costs and attorneys’ fees reasonably incurred in enforcing 

or collecting upon any of the foregoing exceptions (provided that Agency shall 

pay Borrower’s reasonable court costs and attorneys’ fees if Borrower is the 

prevailing party in any such enforcement or collection action). 

 

16. The address of Borrower for purposes of receiving notices pursuant to this Note is 

as follows: CIC Beachwind, LLC, c/o Chelsea Investment Corporation, 5993 Avenida Encinas, 

Suite 101, Carlsbad, CA 92008, Attn: James J. Schmid, and its facsimile number is (760) 456-

6001. 

  

17. In addition to the other terms of this Note, the Borrower hereby agrees and 

acknowledges that, notwithstanding any internal accounting procedures or provision pertaining 

to the use of receipts, payments, reserves and distributions contained in its agreement of 

partnership or other organizational document, the terms of the Loan Agreement, including the 

Method of Financing, shall control as to the use of the Agency Loan proceeds. 

 



 

          Attachment No. 7
 

Page 9 of 9 

18. Pursuant to Section 2.3.8 of the Loan Agreement, if the Property is no longer 

eligible for a property tax exemption during the fifty-five (55) year period following the 

completion of the Project for any reason other than the default of Borrower, a pro rata portion of 

the $175,000 Pilot Fee proportionate to the period for which property taxes are payable shall be 

credited against the balance of this Note. 

 

IN WITNESS WHEREOF Borrower has executed this Note as of the day and year set 

forth above. 

 

BORROWER:  

 

      BEACHWIND COURT, L.P., 

      a California limited partnership   

   

 By: CIC Beachwind, LLC, 

 a California limited liability company 

 

 By: Chelsea Investment Corporation,  

  a California corporation   

  

  By:______________________________ 

        James J. Schmid, President 
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OFFICIAL BUSINESS  

Document entitled to free 

recording per Government Code 

Section 6103 

 

Recording Requested By and 

When Recorded Mail to: 

 

Imperial Beach Redevelopment Agency  

825 Imperial Beach Boulevard 

Imperial Beach, California 91932 

Attention:  Jerry Selby, Redevelopment Coordinator 

________________________________________________________________________ 

SPACE ABOVE THIS LINE FOR RECORDER’S USE 

 

DEED OF TRUST, 

SECURITY AGREEMENT AND FIXTURE FILING RECORDED AGAINST 

PROPERTY  

(WITH ASSIGNMENT OF RENTS) 

 

 

 This Deed of Trust, Security Agreement and Fixture Filing Recorded Against Property 

(With Assignment of Rents) is made as of________, 2008 by  Beachwind Court, L.P., a 

California limited partnership (hereinafter referred to as “Trustor”) whose address is 5993 

Avenida Encinas, Suite 101, Carlsbad, CA 92008 with a copy to 

_________________________________________TITLE INSURANCE COMPANY, 

(hereinafter called “Trustee”), for the benefit of the IMPERIAL BEACH REDEVELOPMENT 

AGENCY, a public body, corporate and politic (hereinafter called “Beneficiary”), whose address 

is 825 Imperial Beach Boulevard, Imperial Beach, California 91932. 

 

Witnesseth: That Trustor IRREVOCABLY GRANTS, TRANSFERS AND ASSIGNS 

to Trustee, its successors and assigns, in Trust, with POWER OF SALE TOGETHER WITH 

RIGHT OF ENTRY AND POSSESSION the following property (the “Trust Estate”): 

 

  (a) That certain the real property in the City of Imperial Beach, County of San 

Diego, State of California more particularly described in Exhibit “A” attached hereto and by this 

reference made a part hereof (hereafter referred to as the “Subject Property”); 

 

  (b) All buildings, structures and other improvements now or in the future 

located or to be constructed on the Subject Property (the “Improvements”); 

 

  (c) all tenements, hereditaments, appurtenances, privileges, franchises and 

other rights and interests now or in the future benefitting or otherwise relating to the Subject 
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Property or the Improvements, including easements, rights-of-way and development rights (the 

“Appurtenances”). (The Appurtenances, together with the Subject Property and the 

Improvements, are hereafter referred to as the “Real Property”); 

 

  (e) subject to the assignment to Beneficiary set forth in Paragraph 4 below, all 

rents, issues, income, revenues, royalties and profits now or in the future payable with respect to 

or otherwise derived from the Trust Estate or the ownership, use, management, operation leasing 

or occupancy of the Trust Estate, including those past due and unpaid (the “Rents”); 

 

  (f) all present and future right, title and interest of Trustor in and to all 

inventory, equipment, fixtures and other goods (as those terms are defined in Division 9 of the 

California Uniform Commercial Code (the “UCC”), and whether existing now or in the future) 

now or in the future located at, upon or about, or affixed or attached to or installed in, the Real 

Property, or used or to be used in connection with or otherwise relating to the Real Property or 

the use, development, construction, maintenance, management, operation, marketing, leasing or 

occupancy of the Real Property, including furniture, furnishings, machinery, appliances, building 

materials and supplies, generators, boilers, furnaces, water tanks, heating ventilating and air 

conditioning equipment and all other types of tangible personal property of any kind or nature, 

and all accessories, additions, attachments, parts, proceeds, products, repairs, replacements and 

substitutions of or to any of such property, but not including personal property that is donated to 

Trustor (the “Goods,” and together with the Real Property, the “Property”); and 

 

  (g) all present and future right, title and interest of Trustor in and to all 

accounts, general intangibles, chattel paper, deposit accounts, money, instruments and 

documents (as those terms are defined in the UCC) and all other agreements, obligations, rights 

and written material (in each case whether existing now or in the future) now or in the future 

relating to or otherwise arising in connection with or derived from the Property or any other part 

of the Trust Estate or the ownership, use, development, construction, maintenance, management, 

operation, marketing, leasing, occupancy, sale or financing of the Property or any other part of 

the Trust Estate, including (to the extent applicable to the Property or any other portion of the 

Trust Estate) (i) permits, approvals and other governmental authorizations, (ii) improvement 

plans and specifications and architectural drawings, (iii) agreements with contractors, 

subcontractors, suppliers, project managers, supervisors, designers, architects, engineers, sales 

agents, leasing agents, consultants and property managers, (iv) warranties, guaranties, 

indemnities and insurance policies, together with insurance payments and unearned insurance 

premiums, (v) claims, demands, awards, settlements, and other payments arising or resulting 

from or otherwise relating to any insurance or any loss or destruction of, injury or damage to, 

trespass on or taking, condemnation (or conveyance in lieu of condemnation) or public use of 

any of the Property, (vi) license agreements, service and maintenance agreements, purchase and 

sale agreements and purchase options, together with advance payments, security deposits and 

other amounts paid to or deposited with Trustor under any such agreements, (vii) reserves, 

deposits, bonds, deferred payments, refunds, rebates, discounts, cost savings, escrow proceeds, 

sale proceeds and other rights to the payment of money, trade names, trademarks, goodwill and 
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all other types on intangible personal property of any kind or nature, and (viii) all supplements, 

modifications, amendments, renewals, extensions, proceeds, replacements and substitutions of or 

to any of such property (the “Intangibles”). 

 

 Trustor further grants to Trustee and Beneficiary, pursuant to the UCC, a security interest 

in all present and future right, title and interest of Trustor in and to all Goods and Intangibles and 

all of the Trust Estates described above in which a security interest may be created under the 

UCC (collectively, the “Personal Property”).  This Deed of Trust constitutes a security 

agreement under the UCC, conveying a security interest in the Personal Property to Trustee and 

Beneficiary.  Trustee and Beneficiary shall have, in addition to all rights and remedies provided 

herein, all the rights and remedies of a “secured party” under the UCC and other applicable 

California law.  Trustor covenants and agrees that this Deed of Trust constitutes a fixture filing 

under Section 9313 and 9402(6) of the UCC. 

 

 FOR THE PURPOSE OF SECURING, in such order of priority as Beneficiary may 

elect, the following:   

 

(1) due, prompt and complete observance, performance and discharge of each and 

every condition, obligation, covenant and agreement contained herein or contained in the 

following:  

 

(a) a promissory Note in the original principal amount of ONE MILLION 

NINE HUNDRED AND FORTY FIVE THOUSAND DOLLARS AND NO 

CENTS($1,945,000.00) evidencing the Agency Loan, executed by Trustor 

(“Borrower” therein) of even date herewith (the “Note”); 

 

 (b) the Affordable Housing Loan Agreement dated as of___________, 2008 

(the “Loan Agreement”), between Trustor (referred to as “Borrower” therein) and 

Beneficiary (referred to as “Agency” therein), pertaining to the obligations for the 

Property, therein; and 

 

(c) the Agreement Containing Covenants dated as of __________, 2008 

between Trustor (referred to as “Borrower” therein) and Beneficiary (“Agency” 

therein). 

 

The Loan Agreement, including all Attachments thereto, and the documents and 

instruments executed by Trustor in connection with the Trustor’s interest in the Subject Property, 

including but not limited to Agreement Containing Covenants, the Note secured hereby, the 

UCC-1 Form and the Environmental Indemnity, all as described in the Loan Agreement 

(collectively referred to as the “Secured Obligations”) and all of their terms are incorporated 

herein by reference and this conveyance shall secure any and all extensions, amendments, 

modifications or renewals thereof however evidenced, and additional advances evidenced by any 
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Note reciting that it is secured hereby.  Any capitalized term that is not otherwise defined in this 

Deed of Trust shall have the meaning ascribed to such term in the Loan Agreement. 

 

AND TO PROTECT THE SECURITY OF THIS DEED OF TRUST, TRUSTOR 

COVENANTS AND AGREES: 

  

1. That Trustor shall pay the Note secured hereby at the time and in the manner 

provided therein, and perform the obligations of the Trustor as set forth in the Secured 

Obligations at the time and in the manner respectively provided therein. 

  

2. That Trustor shall not permit or suffer the use of any of the property for any 

purpose other than the uses permitted by the Secured Obligations. 

  

3. That the Secured Obligations are incorporated in and made a part of the Deed of 

Trust.  Upon default of a Secured Obligation, and after the giving of notice and the expiration of 

any applicable cure period, the Beneficiary, at its option, may declare the whole of the 

indebtedness secured hereby to be due and payable. 

  

4. That all rents, profits and income from the property covered by this Deed of Trust 

are hereby assigned to the Beneficiary for the purpose of discharging the debt hereby secured.  

Permission is hereby given to Trustor so long as no default exists hereunder after the giving of 

notice and the expiration of any applicable cure period, to collect such rents, profits and income 

for use in accordance with the provisions of the Loan Agreement. 

  

5. That upon default hereunder or under the aforementioned agreements, and after 

the giving of notice and the expiration of any applicable cure period, Beneficiary shall be entitled 

to the appointment of a receiver by any court having jurisdiction, without notice, to take 

possession and protect the property described herein and operate same and collect the rents, 

profits and income therefrom. 

  

6. That Trustor will keep the Improvements to be constructed on the Subject 

Property in accordance with the Loan Agreement insured against loss by fire and such other 

hazards, casualties, and contingencies as may reasonably be required in writing from time to time 

by the Beneficiary, and all such insurance shall be evidenced by standard fire and extended 

coverage insurance policy or policies.  In no event shall the amounts of coverage be less than 100 

percent of the insurable value of the Property.  Such policies shall be endorsed with standard 

mortgage clause with loss payable to the Beneficiary and certificates thereof together with copies 

of original policies shall be deposited with the Beneficiary. 

  

7. To pay, prior to delinquency, any taxes and assessments affecting said Property; 

to pay, when due, all encumbrances, charges and liens, with interest, on said Property or any part 

thereof which appear to be prior or superior hereto; and to pay all costs, fees, and expenses of 

this Trust.  Notwithstanding anything to the contrary contained in this Deed of Trust, Trustor 
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shall not be required to pay and discharge any such tax, assessment, charge or levy so long as 

Trustor is contesting the legality thereof in good faith and by appropriate proceedings, and 

Trustor has adequate funds to pay any liabilities contested pursuant to this Section 7. 

  

8. To keep said property in good condition and repair, subject to ordinary wear and 

tear, casualty and condemnation, not to remove or demolish any buildings thereon; to complete 

or, subject to Section 17, below, restore promptly and in good and workmanlike manner any 

building which may be constructed, damaged, or destroyed thereon and to pay when due all 

claims for labor performed and materials furnished therefor; to comply with all laws affecting 

said property or requiring any alterations or improvements to be made thereon (subject to 

Trustor’s right to contest the validity or applicability of laws or regulations); not to commit or 

permit waste thereof; not to commit, suffer or permit any act upon said property in violation of 

law and/or covenants, conditions and/or restrictions affecting said property; not to permit or 

suffer any material alteration of or addition to the buildings or improvements hereafter 

constructed in or upon said property without the consent of the Beneficiary. 

  

9. To appear in and defend any action or proceeding purporting to affect the security 

hereof or the rights or powers of Beneficiary or Trustee, and to pay all costs and expenses, 

including cost of evidence of title and reasonable attorney's fees in a reasonable sum, in any such 

action or proceeding in which Beneficiary or Trustee may appear. 

  

10. Should Trustor fail, after the giving of notice and the expiration of any applicable 

cure period, to make any payment or do any act as herein provided, then Beneficiary or Trustee, 

but without obligation so to do and without notice to or demand upon Trustor and without 

releasing Trustor from any obligation hereof, may make or do the same in such manner and to 

such extent as either may deem necessary to protect the security hereof.  Following default, after 

the giving of notice and the expiration of any applicable cure period, Beneficiary or Trustee 

being authorized to enter upon said property for such purposes, may commence, appear in and/or 

defend any action or proceeding purporting to affect the security hereof or the rights or powers of 

Beneficiary or Trustee; may pay, purchase, contest, or compromise any encumbrance, charge, or 

lien which in the judgment of either appears to be prior or superior hereto; and, in exercising any 

such powers, may pay necessary expenses, employ counsel, and pay his reasonable fees. 

Notwithstanding the foregoing, in the event of default under this Deed of Trust, the Beneficiary 

may also require Trustor to maintain and submit additional records.  Beneficiary shall specify in 

writing the particular records that must be maintained and the information or reports that must be 

submitted. 

 

 11. Beneficiary shall have the right to pay fire and other property insurance premiums 

when due should Trustor fail to make any required premium payments.  All such payments made 

by the Beneficiary shall be added to the principal sum secured hereby. 
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12. To pay immediately and without demand all sums so expended by Beneficiary or 

Trustee, under permission given under this Deed of Trust, with interest from date of expenditure 

at the rate specified in the Note secured hereby. 

  

13. That the funds to be advanced hereunder are to be used in accordance with the 

Secured Obligations and upon the failure of Trustor, after the giving of notice and the expiration 

of any applicable cure period, to keep and perform all the covenants, conditions, and agreements 

of said agreements, the principal sum and all arrears of interest, and other charges provided for in 

the Note secured hereby shall at the option of the Beneficiary of this Deed of Trust become due 

and payable, anything contained herein to the contrary notwithstanding. 

  

14. Trustor further covenants that it will not voluntarily create, suffer, or permit to be 

created against the property subject to this Deed of Trust any lien or liens except as permitted by 

the Secured Obligations or otherwise approved by Beneficiary, and further that it will keep and 

maintain the property free from the claims of all persons supplying labor or materials which will 

enter into the construction of any and all buildings now being erected or to be erected on said 

premises.  Notwithstanding anything to the contrary contained in this Deed of Trust, Trustor 

shall not be obligated to pay any claims for labor, materials or services which Trustor in good 

faith disputes and is diligently contesting, provided that Trustor shall, at Beneficiary's written 

request, within thirty (30) days after the filing of any claim or lien (but in any event, and without 

any requirement that Beneficiary must first provide a written request, prior to foreclosure) record 

in the Office of the San Diego County Registrar-Recorder/County Clerk (“County Recorder”) a 

surety bond in an amount one-and-one-half (1½) times the amount of such claim item to protect 

against a claim of lien, or provide such other security reasonably satisfactory to Beneficiary. 

  

15. That any and all improvements made or about to be made upon the premises 

covered by the Deed of Trust, and all plans and specifications, comply with all applicable 

municipal ordinances and regulations and all other applicable regulations made or promulgated, 

now or hereafter, by lawful promulgation, and that the same will upon completion comply with 

all such municipal ordinances and regulations and with the rules of the applicable fire rating or 

inspection organization, bureau, association or office. 

  

16. Trustor herein agrees to pay to Beneficiary or to the authorized loan servicing 

representative of the Beneficiary a reasonable charge for providing a statement regarding the 

obligation secured by this Deed of Trust as provided by Section 2954, Article 2, Chapter 2 Title 

14, Division 3, of the California Civil Code. 

 

IT IS MUTUALLY AGREED THAT: 

  

17. Should the Property or any part thereof be taken or damaged by reason of any 

public improvement or condemnation proceeding, or damaged by fire, or earthquake, or in any 

other manner, subject to the rights of the beneficiary of any other lender having a lien on the 

Property that is senior to the lien of this Deed of Trust (“Senior Lender”), Beneficiary shall be 



 

      Attachment No. 8
 

Page 7 of 15 

  

 

entitled to all compensation, awards, and other payments or relief therefor which are not used to 

reconstruct, restore or otherwise improve the property or part thereof that was taken or damaged, 

and shall be entitled at its option to commence, appear in and prosecute in its own name, any 

action or proceedings, or to make any compromise or settlement, in connection with such taking 

or damage.  Subject to the rights of the Senior Lender, if any, all such compensation, awards, 

damages, rights of action and proceeds which are not used to reconstruct, restore or otherwise 

improve the property or part thereof that was taken or damaged, including the proceeds of any 

policies of fire and other insurance affecting said property, are hereby assigned to Beneficiary.  

After deducting therefrom all its expenses, including attorney's fees, the balance of the proceeds 

which are not used to reconstruct, restore or otherwise improve the property or part thereof that 

was taken or damaged, shall be applied to the amount due under the Note secured hereby. No 

amount applied to the reduction of the principal shall relieve the trustor from making regular 

payments as required by the Note secured hereby.  

 

In the event of any fire or other casualty to the Property or eminent domain proceedings 

resulting in condemnation of the Property or any part thereof, Trustor shall have the right to 

rebuild the Property, and to use all available insurance or condemnation proceeds therefore, 

provided that (a) such proceeds are sufficient to keep the loan in balance and rebuild the Property 

in a manner that provides adequate security to the Beneficiary for repayment of the loan, or if 

such proceeds are insufficient to provide adequate security or to keep the loan in balance, then 

Trustor has funded any deficiency, (b) Beneficiary shall have the right to approve plans and 

specifications for any major rebuilding and the right to approve disbursements of insurance or 

condemnation proceeds for rebuilding under a construction escrow or similar arrangement, and 

such approval shall not be unreasonably withheld, and (c) no material default then exists under 

this Deed of Trust, the Loan Agreement, the Note, or the Agreement Containing Covenants. If 

the casualty or condemnation affects only part of the Property and total rebuilding is infeasible, 

then such insurance and/or condemnation proceeds may be used for partial rebuilding and partial 

repayment of the loan in a manner that provides adequate security to the Beneficiary for 

repayment of the remaining balance of the loan. 

  

18. Upon default by Trustor in making any payments provided for in the Note secured 

hereby or in this Deed of Trust, or in performing any obligation set forth in any of the Secured 

Obligations, and if such default is not cured within the respective time provided therefor in 

Section 34 of this Deed of Trust, below, Beneficiary may declare all sums secured hereby 

immediately due and payable by delivery to Trustee of written declaration of default and demand 

for sale, and of written notice of default and of election to cause the Property to be sold, which 

notice Trustee shall cause to be duly filed for record and Beneficiary may foreclose this Deed of 

Trust.  Beneficiary shall also deposit with Trustee this Deed, the Note and all documents 

evidencing expenditures secured hereby. 

  

19. a. Prior to the repayment in full of the Agency Loan, the Trustor shall not 

assign or attempt to assign its obligations under the Loan Agreement or any right therein, nor 

make any total or partial sale, transfer, conveyance or assignment of the whole or any part of the 
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Property, the Project thereon, or any portion thereof or interest therein (referred to hereinafter as 

a “Transfer”), without prior written approval of the Beneficiary, except as otherwise permitted in 

the Loan Agreement secured hereby.  Consent to one such transaction shall not be deemed to be 

a waiver of the right to require consent to future or successive transactions.  Beneficiary shall not 

unreasonably withhold or delay its consent.  If consent should be given, any such transfer shall 

be subject to this Section 19, and any such transferee shall assume all obligations hereunder and 

agree to be bound by all provisions contained herein, subject to the provisions of paragraph e.(3) 

of this Section 19, below. 

 

  b. Any such proposed transferee shall have the qualifications and financial 

responsibility necessary and adequate as may be reasonably determined by the Beneficiary, to 

fulfill the obligations undertaken by Trustor in the Loan Agreement, including all attachments 

thereto. Any such proposed transferee, by instrument in writing satisfactory to the Beneficiary 

and in form recordable in the County Recorder, for itself and its successors and assigns, and for 

the benefit of the Beneficiary shall expressly assume all of the obligations of the Trustor under 

the Loan Agreement, including all attachments thereto, and agree to be subject to all conditions 

and restrictions applicable to the Trustor in this Note, subject to the provisions of paragraph e.(3) 

of this Section 19.  There shall be submitted to the Beneficiary for review all instruments and 

other legal documents proposed to effect any such transfer; and if approved by the Beneficiary 

its approval shall be indicated to the Trustor in writing. 

 

  c. In the absence of specific written agreement by the Beneficiary, no 

unauthorized Transfer, or approval thereof by the Beneficiary, shall be deemed to relieve the 

Trustor or any other party from any obligations under the Loan Agreement, including all 

attachments thereto. 

 

  d. In the event of a Transfer prior to the time the Agency Loan is paid in full 

without the prior written consent of the Beneficiary, the net proceeds (after repayment in full to 

any Senior Lender, if any, and the reconveyance of any liens of the Senior Lender) shall be paid 

to the Beneficiary to the extent necessary to pay in full the accrued interest, if any, current 

interest and remaining principal balance of the Agency Loan. 

 

  e. (1) As used herein, “Transfer” includes the sale, agreement to sell, 

transfer or conveyance of the Subject Property or any portion thereof or interest therein, whether 

voluntary, involuntary, by operation of law or otherwise, the execution of any installment land 

sale contract or similar instrument affecting all or a portion of the Property or Project, or the 

lease of all or substantially all of the Subject Property, except as provided in subparagraph e.(3) 

of this Section 19, below.  

 

   (2)   “Transfer” shall also include the transfer, assignment, 

hypothecation or conveyance of legal or beneficial ownership of any interest in Trustor, or any 

conversion of Trustor to an entity form other than that of Trustor at the time of execution of the 
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Loan Agreement, except that a cumulative change in ownership interest of any general partner of 

forty-nine percent (49%) or less shall not be deemed a “transfer” for purposes of this Note. 

 

   (3) “Notwithstanding paragraphs (1) and (2), above, “Transfer” shall 

not include any of the following Permitted Transfers:  

 

(a) a sale, transfer, assignment or exchange of all or a portion 

of the limited partners’ interest in the Trustor or any sale, transfer, assignment or exchange of all 

or a portion of interests in the limited partners of Trustor.  

 

 

(b) the grant of option and right of first refusal to the general 

partner of Trustor, or any affiliate thereof, and to any transfer of the Property to such general 

partner,  affiliate pursuant to the exercise of an option or right of first refusal reserved in 

Trustor’s  amended and restated partnership agreement (the “Partnership Agreement”) or other 

document approved by the Beneficiary, provided that such party assumes all obligations under 

hereunder pursuant to an assumption agreement acceptable to the Beneficiary. 

 

(c)  the withdrawal (not including a voluntary withdrawal 

allowed by the Partnership Agreement or with the consent of the limited partner) of a general 

partner of Trustor, or removal of a general partner of the Trustor for cause pursuant to the terms 

of the Partnership Agreement, provided that a substitute general partner that is a nonprofit 

corporation exempt from federal income tax under Section 501(c)(3) of the United States 

Internal Revenue Code (or successor provision), a limited liability company or for profit entity 

controlled by such a nonprofit corporation, or a public agency or public corporation, that is 

reasonably acceptable to the Beneficiary, is admitted to the Trustor within ninety (90) days 

thereafter, and provided further that if the former general partner’s (or affiliate’s) option to 

purchase the Property or option to purchase the limited partner’s interest is terminated, the new 

general partner shall be granted options to purchase the Property or the limited partner’s interest 

on the same terms and conditions as previously were applicable to the former general partner’s 

(or affiliate’s) options, unless otherwise agreed in writing by the Beneficiary.  

 

    (d)  Any permanent financing authorized by the Loan 

Agreement, including the Method of Financing.  

 

    (e) The leasing for occupancy of all or any part of the Subject 

Property or Improvements. 

 

    (f) The inclusion of equity participation by Trustor by transfer 

or addition of limited or general partners to the Trustor or similar mechanism.   

 

    (g) The pledge by any general partner of Trustor  to the limited 

partners of the general partner’s interest in the Trustor, as security for the performance of all of 
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the General Partner’s obligations under the Trustor’s Amended and Restated Agreement of 

Limited Partnership (the “Partnership Agreement”). 

 

    (h) The sale, transfer or pledge of any limited partnership 

interest in the Trustor or of any partnership interest in the limited partners. 

 

    (i) The appointment by the limited partners, in accordance 

with the Partnership Agreement, of an additional or substitute general partner that is an affiliate 

of the limited partners or, if not an affiliate of the limited partners, is reasonably acceptable to the 

Beneficiary. 

 

    (j) Any dilution of the general partner’s interest in the Trustor 

in accordance with the Partnership Agreement. 

  

 f. The Beneficiary shall not unreasonably withhold, condition or delay its approval 

of any matter for which its approval is required hereunder. Any disapproval shall be in writing 

and contain the Beneficiary's reasons for disapproval. 

  

20. After the lapse of such time as may then be required by law following the 

recordation of said notice of default, and notice of sale having been given as then required by 

law, Trustee, without demand on Trustor, shall sell said property at the time and place fixed by it 

in said notice of sale, either as a whole or in separate parcels, and in such order as it may 

determine at public auction to the highest bidder for cash in lawful money of the United States, 

payable at time of sale.  Trustee may postpone sale of all or any portion of said property by 

public announcement at the time and place of sale, and from time to time thereafter may 

postpone the sale by public announcement at the time and place of sale, and from time to time 

thereafter may postpone the sale by public announcement at the time fixed by the preceding 

postponement.  Trustee shall deliver to the purchaser its Deed conveying the property so sold, 

but without any covenant or warranty, express or implied.  The recitals in the Deed of any 

matters or facts shall be conclusive proof of the truthfulness thereof. Any person, including 

Trustor, Trustee or Beneficiary, may purchase at the sale.  The Trustee shall apply the proceeds 

of sale to payment of (1) the expenses of such sale, together with the reasonable expenses of this 

trust including therein reasonable Trustee’s fees or attorney’s fees for conducting the sale, and 

the actual cost of publishing, recording, mailing and posting notice of the sale; (2) the cost of any 

search and/or other evidence of title procured in connection with such sale and revenue stamps 

on Trustee's Deed; (3) all sums expended under the terms hereof, not then repaid, with accrued 

interest at the rate specified in the Note; (4) all other sums then secured hereby; and (5) the 

remainder, if any, to the person or persons legally entitled thereto. 

 

 21. Beneficiary may from time to time substitute a successor or successors to any 

Trustee named herein or acting hereunder to execute this Trust.  Upon such appointment, and 

without conveyance to the successor trustee, the latter shall be vested with all title, powers, and 

duties conferred upon any Trustee herein named or acting hereunder.  Each such appointment 
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and substitution shall be made by written instrument executed by Beneficiary, containing 

reference to this Deed of Trust and its place of record, which, when duly recorded in the proper 

office of the county or counties in which the property is situated, shall be conclusive proof of 

proper appointment of the successor trustee. 

 

 22. The pleading of any statute of limitations as a defense to any and all obligations 

secured by this Deed of Trust is hereby waived to the full extent permissible by law. 

 

 23. Upon written request of Beneficiary stating that all sums secured hereby have 

been paid and all obligations secured hereby have been satisfied, and upon surrender of this Deed 

of Trust and the Note to Trustee for cancellation and retention and upon payment of its fees, 

Trustee shall reconvey, without warranty, the property then held hereunder.  The recitals in such 

reconveyance of any matters or fact shall be conclusive proof of the truthfulness thereof.  The 

grantee in such reconveyance may be described as “the person or persons legally entitled 

thereto”. 

 

 24. The trust created hereby is irrevocable by Trustor. 

 

 25. This Deed of Trust applies to, inures to the benefit of, and binds all parties hereto, 

their heirs, legatees, devisees, administrators, executors, successors, and assigns.  The term 

“Beneficiary” shall include not only the original Beneficiary hereunder but also any future owner 

and holder including pledgees, of the Note secured hereby.  In this Deed of Trust, whenever the 

context so requires, the masculine gender includes the feminine and/or neuter, and the singular 

number includes the plural.  All obligations of Trustor hereunder are joint and several. 

 

 26. Trustee accepts this Trust when this Deed of Trust, duly executed and 

acknowledged, is made public record as provided by law.  Except as otherwise provided by law 

the Trustee is not obligated to notify any party hereto of pending sale under this Deed of Trust or 

of any action of proceeding in which Trustor, Beneficiary, or Trustee shall be a party unless 

brought by Trustee. 

 

 27. The undersigned Trustor requests that a copy of any notice of default and of any 

notice of sale hereunder be mailed to Trustor at the address set forth on the first page of this 

Deed of Trust.   

 

 28. Trustor agrees at any time and from time to time upon receipt of a written request 

from Beneficiary, to furnish to Beneficiary detailed statements in writing of income, rents, 

profits, and operating expenses of the premises, and the names of the occupants and tenants in 

possession, together with the expiration dates of their leases and full information regarding all 

rental and occupancy agreements, and the rents provided for by such leases and rental and 

occupancy agreements, and such other information regarding the premises and their use as may 

be requested by Beneficiary. 
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 29. Trustor agrees that the loan secured by this Deed of Trust is made expressly for 

the purpose of financing the construction of an affordable rental housing development for Very 

Low, Low, and Median Income Households (the “Project”) as such terms are defined in the 

Secured Obligations. 

 

 30. Trustor agrees that, except as otherwise provided in the Note secured hereby, 

upon sale or refinancing of the property, the entire principal balance of the debt secured by this 

Deed of Trust, plus any accrued but unpaid interest thereon, shall at the option of Beneficiary be 

immediately due and payable. 

 

 31. The obligation to repay the Agency Loan is a nonrecourse obligation of the 

Trustor and its partners.  Neither Trustor nor any of its general or limited partners, nor any other 

party, shall have any personal liability for repayment of the loan.  The sole recourse of 

Beneficiary shall be the exercise of its rights against the Property and any related security for the 

Agency Loan.  Notwithstanding the foregoing, Beneficiary may recover directly from Trustor or 

from any other party: 

 

(a) any damages, costs and expenses incurred by Beneficiary as a result of fraud or 

any criminal act or acts of Trustor or any partner, shareholder, officer, director or 

employee of Trustor, or of any general or limited partner of Trustor;  

 

(b) any damages, costs and expenses incurred by Beneficiary as a result of any 

misappropriation of funds provided for the construction of the Project, as described in the 

Loan Agreement, rents and revenues from the operation of the Project, or proceeds of 

insurance policies or condemnation proceeds; 

 

(c) any and all amounts owing by Trustor pursuant to the indemnification regarding 

Hazardous Substances pursuant to the Environmental Indemnity; and  

 

(d) all court costs and attorneys' fees reasonably incurred in enforcing or collecting 

upon any of the foregoing exceptions (provided that Beneficiary shall pay Trustor's 

reasonable court costs and attorneys' fees if Trustor is the prevailing party in any such 

enforcement or collection action). 

 

 32. Notwithstanding specific provisions of this Deed of Trust, non-monetary 

performance hereunder shall not be deemed to be in default where delays or defaults are 

proximately caused by any of the following Force Majeure events, provided such event actually 

delays and interferes with the timely performance of the matter, and, despite the exercise of 

diligence and good business practices, such event is beyond the reasonable control of Trustor: 

War; insurrection; strikes; lock-outs; riots; floods; earthquakes; fires; casualties; acts of God; acts 

of the public enemy; acts of terrorism; epidemics; quarantine restrictions; freight embargoes; 

lack of transportation; governmental restrictions or priority; litigation including litigation 

challenging the validity of this transaction or any element thereof; unusually severe weather; 
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inability to secure necessary labor, materials or tools; delays of any contractor, subcontractor, or 

suppliers; acts of the other party; acts or failure to act of any Governmental Agency (except acts 

or failure to act of the Beneficiary shall not excuse performance by the Beneficiary); the 

imposition of any applicable moratorium by a Governmental Commission; or any other causes 

which despite the exercise of diligence and good business practices are or would be beyond the 

reasonable control of the party claiming such delay and interference.  Notwithstanding the 

foregoing, none of the foregoing events shall constitute a Force Majeure Event unless and until 

Trustor delivers to Beneficiary written notice describing the event, its cause, when and how 

Trustor obtained knowledge, the date the event commenced, and the estimated delay resulting 

therefrom.  Trustor shall deliver such written notice within fifteen (15) days after it obtains actual 

knowledge of the event. 

 

 33. If the rights and liens created by this Deed of Trust shall be held by a court of 

competent jurisdiction to be invalid or unenforceable as to any part of the obligations described 

herein, the unsecured portion of such obligations shall be completely performed and paid prior to 

the performance and payment of the remaining and secured portion of the obligations, and all 

performance and payments made by Trustor shall be considered to have been performed and paid 

on and applied first to the complete payment of the unsecured portion of the obligations. 

 

 34. (a)   Subject to the extensions of time set forth in Section 32, and subject to the 

further provisions of this Section 34, failure or delay by Trustor to perform any term or provision 

respectively required to be performed under the Secured Obligations or this Deed of Trust 

constitutes a default under this Deed of Trust. 

 

  (b) Beneficiary shall give written notice of default to Trustor, specifying the 

default complained of by the Beneficiary.  Delay in giving such notice shall not constitute a 

waiver of any default nor shall it change the time of default. 

 

  (c) Any failures or delays by Beneficiary in asserting any of its rights and 

remedies as to any default shall not operate as a waiver of any default or of any such rights or 

remedies.  Delays by Beneficiary in asserting any of its rights and remedies shall not deprive 

Beneficiary of its right to institute and maintain any actions or proceedings which it may deem 

necessary to protect, assert, or enforce any such rights or remedies. 

 

 (d) If a monetary event of default occurs, prior to exercising any remedies 

hereunder, the aggrieved party shall give the party in default written notice of such default.  The 

party in default shall have a period of ten (10) days after such notice is given within which to 

cure the default. Beneficiary shall accept cures of such default by the Tax Credit Equity Investor 

in the Project and the Senior Lender, if any, within the cure periods provided in the Note or the 

time periods provided in Civil Code section 2924c, whichever is longer.  

 

(e) If a non-monetary event of default occurs, prior to exercising any remedies 

hereunder, the aggrieved party shall give the party in default notice of such default.  If the default 
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is reasonably capable of being cured within thirty (30) days, the party in default shall have such 

period to effect a cure prior to exercise of remedies by the aggrieved party.  If the default is such 

that it is not reasonably capable of being cured within thirty (30) days, and the party in default (i) 

initiates corrective action within said period, and (ii) diligently, continually, and in good faith 

works to effect a cure as soon as possible, then the party in default shall have such additional 

time as is reasonably necessary to cure the default. 

 

(f) If Trustor fails to take corrective action or cure the monetary or non-

monetary default within a reasonable time, the Beneficiary shall give the Senior Lender, if any, 

notice thereof. The Beneficiary agrees to accept cures tendered by any Senior Lender, if any, or 

Tax Credit Equity Investor in the Project within the cure periods provided herein or within the 

time periods provided in Civil Code Section 2924c, whichever is longer.  Additionally, in the 

event the Senior Lender, if any, is precluded from curing a default due to a bankruptcy, 

injunction, or similar proceeding by or against Trustor, the Beneficiary agrees to forbear from 

completing a foreclosure (judicial or nonjudicial) during the period during which the Senior 

Lender is so precluded from acting, not to exceed ninety (90) days, provided such Senior Lender 

is otherwise in compliance with the foregoing provisions. In no event shall the Beneficiary be 

precluded from exercising remedies if its rights become or are about to become materially 

jeopardized by any failure to cure a default or the default is not cured within ninety (90)  days 

after the first notice of default is given. 

 

  (g) Reserved.  

 

  (h) Any notice of default that is transmitted by electronic facsimile 

transmission followed by delivery of a “hard” copy, shall be deemed delivered upon its 

transmission; any notice of default that is personally delivered (including by means of 

professional messenger service, courier service such as United Parcel Service or Federal Express, 

or by U.S. Postal Service), shall be deemed received on the documented date of receipt by 

Trustor; and any notice of default that is sent by registered or certified mail, postage prepaid, 

return receipt required shall be deemed received on the date of receipt thereof. 

 

 35. This Deed of Trust shall be subordinate and junior to any liens of the Senior 

Lender, if any.  Following the reconveyance of the Senior Lender’s lien, this Deed of Trust will 

be subordinate and junior to the deed of trust in favor of the maker of any permanent financing 

authorized by the Loan Agreement, including the Method of Financing. The Beneficiary’s 

Executive Director or his/her designee shall execute such instruments as may be necessary to 

subordinate the lien of this Deed of Trust and the Secured Obligations, to the deed of trust 

securing any Senior Lender or permanent financing authorized by the Loan Agreement. In the 

event of a default or breach by Trustor of any security instrument securing a Senior Loan 

described in this Section 35, Beneficiary shall have the right to cure the default prior to 

completion of any foreclosure.  In such event, Beneficiary shall be entitled to reimbursement by 

Trustor of all costs and expenses incurred by Beneficiary in curing the default. The amount of 
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any such disbursements shall be a lien against the Subject Property and added to the obligation 

secured by this Deed of Trust until repaid, with interest at the highest rate permitted by law. 

  

IN WITNESS WHEREOF Trustor has executed this Deed of Trust as of the day and year 

set forth above. 

 

TRUSTOR:  

 

 

      BEACHWIND COURT, L.P., 

a California limited partnership 

 

 By: CIC Beachwind, LLC, 

 a California limited liability company 

 

 By: Chelsea Investment Corporation,  

  a California corporation   

  

  By:______________________________ 

        James J. Schmid, President 

 

  



  

  

 

EXHIBIT A 

 

LEGAL DESCRIPTION OF PROPERTY 

 

 

 



  

  

 

State of California  ) 

    ) 

County of San Diego  ) 

 

On ________________________________________ before me, (here insert name and 

title of the officer), personally appeared ______________________________, who proved to me 

on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 

within instrument and acknowledged to me that he/she/they executed the same in his/her/their 

authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 

the entity upon behalf of which the person(s) acted, executed the instrument. 

 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 

foregoing paragraph is true and correct. 

 

WITNESS my hand and official seal. 

 

 

Signature_______________________________________ (Seal) 
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Debtor: CIC Beachwind, LLC 

Secured Party: Imperial Beach Redevelopment Agency 

 

 

Attachment No. 2 to UCC-1 Financing Statement 

 

Item 4:  All that certain real property situated in the City of Imperial Beach, 

County of San Diego, State of California, described as follows: 

 

LOTS 33, 34, 35 AND 36 IN BLOCK 18 OF SOUTH SAN DIEGO TOWNSIDE, IN 

THE CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF 

CALIFORNIA, ACCORDING TO MAP THEREOF NO. 133, FILED IN THE OFFICE 

OF THE COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 5, 1887. 

 

TOGETHER WITH THAT PORTION OF THE WESTERLY 10.00 FEET OF 12
TH

 

STREET (SHOWN AS 6
TH

 STREET), LYING EASTERLY OF AND ADJACENT TO 

SAID LOTS 33, 34, 35 AND 36 AS VACATED AND CLOSED TO PUBLIC USE, BY 

THE CITY COUNCIL OF THE CITY OF IMPERIAL BEACH, IN RESOLUTION NO. 

1439, RECORDED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO 

COUNTY, NOVEMBER 4, 1968 AS INSTRUMENT NO. 193024 OF OFFICIAL 

RECORDS. 

 

APN: 626-230-16-00 
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ATTACHMENT NO. 10 

 

ENVIRONMENTAL INDEMNITY IN FAVOR OF THE IMPERIAL BEACH 

REDEVELOPMENT AGENCY 

 

 THIS ENVIRONMENTAL INDEMNITY (this “Indemnity”), dated ____________, 

2008, is made by BEACHWIND COURT, L.P., a California limited partnership  (“Borrower”), 

whose address for purposes of giving notices is 5993 Avenida Encinas, Suite 101, Carlsbad, CA 

92008, in favor of THE IMPERIAL BEACH REDEVELOPMENT AGENCY, a public body, 

corporate and politic (“Agency”).  

 

WITNESSETH 

 

WHEREAS, Agency and the Borrower entered into that certain AFFORDABLE 

HOUSING LOAN AGREEMENT, dated for reference purposes ___________, 2008 (the “Loan 

Agreement”) for the purpose of Borrower’s development of the Property, as defined therein; 

 

 NOW, THEREFORE, in consideration of the foregoing and in consideration of the 

mutual agreements hereinafter set forth, Borrower hereby agrees as follows: 

 

1. DEFINITIONS 

 

 For the purpose of this Indemnity, “Hazardous Materials” or “Hazardous Substances” 

shall include, but not be limited to, substances defined as “extremely hazardous substances,” 

“hazardous substances,” “hazardous materials,” “hazardous waste” or “toxic substances” in the 

Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended, 

42 U.S.C. Sections 11001-11050; the Hazardous Materials Transportation Act, 49 U.S.C. 

Sections 1801, et seq.; the Resource Conservation and Recovery Act, 42 U.S.C. Sections 6901, 

et seq.; and those substances defined as “hazardous waste” in Section 25117 of the California 

Health and Safety Code, as “infectious waste” in Section 25117.5 of the California Health and 

Safety Code, or as “hazardous substances” in Section 25316 of the California Health and Safety 

Code or “hazardous materials” as defined in Section 353 of the California Vehicle Code; and in 

the regulations adopted and publications promulgated pursuant to said laws.  Other capitalized 

terms used in this Indemnity shall have the meanings ascribed to them in the Loan Agreement 

with the same force and effect as if set forth in full below. 

 

2.   COVENANTS AND INDEMNITY 

 

 The following covenants and indemnities are hereby given and made by Borrower for the 

benefit of Agency: 

 

 2.1  Covenants.  

 

  (a)   Borrower covenants that it shall comply with any and all state and federal 

laws, regulations, and/or orders which may be promulgated, from time to time, with respect to 
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the discharge and/or removal of Hazardous Materials, to pay immediately when due the costs of 

the removal of, or any other action required by law with respect to, any such Hazardous 

Materials, and to keep the Property free of any lien imposed pursuant to any such laws, 

regulations, or orders.  

 

  (b)   Borrower covenants that the Property will not, while Borrower is the 

Borrower thereof, be used for any activities involving, directly or indirectly, the use, generation, 

treatment, storage, release, or disposal of any Hazardous Materials, except for de minimis 

quantities used at the Property in compliance with all applicable environmental laws and used in 

connection with the routine construction, rehabilitation, operation and maintenance of the 

Property.   

 

  (c)   Except as provided in subsection (b), Borrower further agrees that 

Borrower shall not release or dispose of any Hazardous Materials at the Property without the 

express written approval of the Agency and that any such release or disposal shall be effected in 

strict compliance with all applicable laws and all conditions, if any, established by the Agency.  

 

  (d)  The Agency shall have the right, at any time, to conduct an environmental 

audit of the Property at its expense, unless Hazardous Materials are found (except for de minimis 

quantities in compliance with applicable laws), then at Borrower’s sole cost and expense, and 

Borrower shall cooperate in the conduct of any such environmental audit. Other than in an 

emergency, such audit shall be conducted only after prior notice has been given to Borrower and 

only in the presence of a representative of Borrower. Borrower shall give the Agency, and its 

agents and employees access to the Property to remove, or otherwise to mitigate against the 

effects of, Hazardous Materials, provided however, that Agency shall not be under any 

obligation to conduct such removal or mitigation.  

 

  (e)   Borrower shall not install, or permit to be installed, on the Property friable 

asbestos or any substance containing asbestos and deemed hazardous by federal or state 

regulations respecting such material (collectively, “Asbestos Material”). Borrower shall 

promptly either (i) remove or cause to be removed any Asbestos Material that such regulations 

deem hazardous and require to be removed, or (ii) otherwise comply with federal and state 

regulations regarding Asbestos Material, at Borrower’s sole cost and expense. If Borrower shall 

fail to so do within the cure period permitted under applicable law, regulation, or order, the 

Agency may do whatever is necessary to eliminate Asbestos Material from the premises or to 

otherwise comply with the applicable law, regulation, or order, and the costs thereof shall be 

added to the Obligations (as hereinafter defined) of Borrower under this Section 2. 

 

  (f)   Borrower shall immediately advise the Agency in writing of any of the 

following:  (i) any pending or threatened environmental claim against Borrower or the Property, 

(ii) any condition or occurrence on the Property that (A) results in noncompliance by Borrower 

with any applicable environmental law, (B) could reasonably be anticipated to cause the Property 

to be subject to any restrictions on the ownership, occupancy, use or transferability of the 

Property under any environmental law, or (C) could reasonably be anticipated to form the basis 

of an environmental claim against the Property or Borrower. 
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 2.2 Indemnity. Borrower shall indemnify, protect, and hold the Agency harmless 

from and against any and all damages, losses, liabilities, obligations, penalties, claims, litigation, 

demands, defenses, judgments, suits, proceedings, costs, disbursements, or expenses (including, 

without limitation, attorneys’ and experts’ fees and disbursements) of any kind or of any nature 

whatsoever (collectively, the Obligations) which may at any time be imposed upon, incurred by 

or asserted or awarded against the Agency and arising from or out of: 

 

(a) The presence of any Hazardous Materials on, in, under, or affecting all or 

any portion of the Property or any surrounding areas; and 

 

(b) The breach of any covenant made by Borrower in Section 2.1 hereof. 

 

3.   BORROWER’S UNCONDITIONAL OBLIGATIONS 

 

 3.1 Unconditional Obligations. Borrower hereby agrees that the Obligations will be 

paid and performed strictly in accordance with the terms of this Indemnity, regardless of any 

law, regulation, or order now or hereafter in effect in any jurisdiction affecting any of the Loan 

Documents or the Loan Agreement or affecting any of the rights of the Agency with respect 

thereto. The obligations of Borrower hereunder shall be absolute and unconditional irrespective 

of: 

 

(a) The validity, regularity, or enforceability of the Loan Agreement or any 

other instrument or document executed or delivered in connection therewith; 

 

(b) Any alteration, amendment, modification, release, termination, or 

cancellation of the  Loan Agreement, or any change in the time, manner, or place of payment of, 

or in any other term in respect of, all or any of the obligations of Borrower contained in the Loan 

Agreement; 

 

(c) Any consent to any departure from, any provision contained in the Loan 

Agreement; 

 

(d) Any exculpatory provision in the Loan Agreement limiting the Agency’s 

recourse to the Property or a deficiency judgment against Borrower; 

 

(e) Any exchange, addition, subordination, or release of, or nonperfection of 

any lien on or security interest in the Property, Borrower’s obligations under the Loan 

Agreement, or any release, amendment, waiver of, or consent to any departure from any 

provision of, any other Borrower guarantee given in respect of the Loan Agreement; 

 

(f) The insolvency or bankruptcy of Borrower, or of any indemnitor or 

guarantor under any other indemnity or guarantee given in respect of the Loan Agreement; or 
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(g) Any other circumstance that might otherwise constitute a defense 

available to, or a discharge of, Borrower, or any other indemnitor or guarantor with respect to the  

Loan Agreement or any or all of the Obligations. 

 

 3.2 Continuation. This Indemnity (a) is a continuing indemnity and shall remain in 

full force and effect until the satisfaction in full of all of the Obligations (notwithstanding the 

performance in full of the Loan Agreement; and (b) shall continue to be effective or shall be 

reinstated, as the case may be, if at any time any payment of any of the Obligations is rescinded 

or must otherwise be returned by the Agency upon the insolvency, bankruptcy, or reorganization 

of Borrower or otherwise, all as though such payment had not been made.  Notwithstanding the 

foregoing, if Borrower transfers its interest in the Property in accordance with the terms of the 

Loan Agreement and the transferee agrees to assume Borrower’s ongoing indemnification 

obligation, Borrower’s indemnification obligation under this Indemnity shall be limited to 

Hazardous Materials (except for Pre-existing Hazardous Materials) that were present on, in, 

under, or affected the Property prior to the date of transfer. 

 

 3.3 Termination. Notwithstanding the payment (and performance) in full of all of the 

Obligations and the payment (or performance) in full of all of Borrower’s obligations under the  

Loan Documents or the Loan Agreement, this Indemnity shall not terminate if any of the 

following shall have occurred: 

 

(a)  the Agency is made liable in respect of any of the Obligations as a result 

of participating in the management or control of, taking possession of (whether personally, by 

agent or by appointment of a receiver), or taking title to the Property or any portion thereof, 

whether by termination of the Loan Agreement, foreclosure, deed in lieu of foreclosure, sale 

under power of sale or otherwise; or 

 

(b) There has been a change, between the date hereof and the date on which 

all of the Obligations are paid and performed in full, in any Hazardous Materials laws, the effect 

of which may be to make a landlord, lender or mortgagee liable in respect of any of the 

Obligations, notwithstanding the fact that no event, circumstance, or condition of the nature 

described in paragraph (a) above ever occurred. 

 

4.   WAIVER 

 

 Borrower hereby waives the following with respect to this Indemnity and the Obligations 

only: 

 

 (a) Promptness and diligence; 

 

 (b) Notice of acceptance and notice of the incurrence of any obligation by Borrower; 

 

 (c) Notice of any action taken by the Agency, Borrower, or any other interested party 

under the Loan Agreement or under any other agreement or instrument relating thereto; 
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 (d) All other notices, demands, and protests, and all other formalities of every kind, in 

connection with the enforcement of the Obligations, the omission of or delay in which, but for 

the provisions of this Section 4, might constitute grounds for relieving Borrower of its 

Obligations hereunder; 

 

 (e) Any requirement that the Agency protect, secure, perfect, or insure any security 

interest or lien in or on any property subject thereto; 

 

 (f) Any requirement that the Agency exhaust any right or take any action against 

Borrower or any other person or collateral; and 

 

 (g) Any defense that may arise by reason of: 

 

(1) The incapacity, lack of authority, death or disability of, or revocation 

hereof by, any person or persons; 

 

(2) The failure of the Agency to file or enforce any claim against the estate (in 

probate, bankruptcy, or any other proceedings) of any person or persons; or 

 

(3) Any defense based upon an election of remedies by the Agency, including, 

without limitation an election to proceed by nonjudicial foreclosure, or which 

destroys or otherwise impairs the subrogation rights of the Agency or any other 

right of the Agency to proceed against Borrower. 

5.   NOTICES 

 Any notice, demand, statement, request, or consent made hereunder shall be in writing 

and shall be personally served, mailed by first-class registered mail, return receipt requested, to 

the address set forth in the first paragraph of this Indemnity, above, or given by telecopier to the 

telecopier numbers stated below, with confirmations mailed by first class registered mail, return 

receipt requested to the address set forth in the first paragraph of this Indemnity, of the party to 

whom such notice is to be given (or to such other address as the parties hereto, shall designate in 

writing): 

 

   AGENCY: 

 

Imperial Beach Redevelopment Agency 

825 Imperial Beach Boulevard  

Imperial Beach, CA 91932 

Attention: Jerry Selby  

Phone: (619) 424-2226 

Fax: (619) 424-4093  
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CIC Beachwind, LLC 

c/o Chelsea Investment Corporation 

5993 Avenida Encinas, Suite 101 

Carlsbad, CA 90028 

Attention: James J. Schmid  

Phone: (760) 456-6000 

Fax: (760) 456-6001 

 

Any notice that is transmitted by electronic facsimile transmission followed by delivery of a 

“hard” copy, shall be deemed delivered upon its transmission; any notice that is personally 

delivered (including by means of professional messenger service, courier service such as United 

Parcel Service or Federal Express, or by U.S. Postal Service), shall be deemed received on the 

documented date of receipt; and any notice that is sent by registered or certified mail, postage 

prepaid, return receipt required shall be deemed received on the date of receipt thereof. 

 

6.   MISCELLANEOUS 

 

 6.1 Borrower shall make any payment required to be made hereunder in lawful 

money of the United States of America, and in same day funds, to the Agency at  the addresses 

specified in the first paragraph hereof. 

 

 6.2 No amendment of any provision of this Indemnity shall be effective unless it is in 

writing and signed by Borrower and the Agency and no waiver of any provision of this 

Indemnity, and no consent to any departure by Borrower from any provision of this Indemnity, 

shall be effective unless it is in writing and signed by the Agency, and then such waiver or 

consent shall be effective only in the specific instance and for the specific purpose for which 

given. 

 

 6.3 No failure on the part of the Agency to exercise, and no delay in exercising, any 

right hereunder or under the Loan Agreement shall operate as a waiver thereof, nor shall any 

single or partial exercise of any right preclude any other or further exercise thereof or the 

exercise of any other right. The rights and remedies of the Agency provided herein are 

cumulative and are in addition to, and not exclusive of, any rights or remedies provided by law.  

 

 6.4 Any provision of this Indemnity that is prohibited or unenforceable in any 

jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such prohibition or 

unenforceability without invalidating the remaining portions hereof and without affecting the 

validity or enforceability of such provision in any other jurisdiction. 

 6.5 This Indemnity shall (a) be binding upon Borrower, and Borrower’s successors 

and assigns; and (b) inure, together with all rights and remedies of  the Agency hereunder, to the 

benefit of  the Agency, its respective directors, officers, employees, and agents, any successors to 

the  or the Agency’s interest in the Property, any other person who acquires any portion of the 

Property at a foreclosure sale or otherwise through the exercise of the  or the Agency’s rights and 
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remedies under the  Loan Documents, any successors to any such person, and all directors, 

officers, employees, and agents of all of the aforementioned parties.  

 

 6.6 Borrower hereby (a) irrevocably submits to the jurisdiction of any California or 

federal court sitting, in each instance, in San Diego County in any action or proceeding arising 

out of or relating to this Indemnity, (b) waives any defense based on doctrines of venue or forum 

non conveniens or similar rules or doctrines, and (c) irrevocably agrees that all claims in respect 

of any such action or proceeding may be heard and determined in such California or federal 

court. Borrower irrevocably consents to the service of any and all process which may be required 

or permitted in any such action or proceeding to the address specified in the first paragraph of 

this Indemnity, above. Borrower agrees that a final judgment in any such action or proceeding 

shall be conclusive and may be enforced in any other jurisdiction by suit on the judgment or in 

any other manner provided by law. 

 

 6.7 The title of this document and the captions used herein are inserted only as a 

matter of convenience and for reference and shall in no way define, limit, or describe the scope 

or the intent of this Indemnity or any of the provisions hereof. 

 

 6.8 This Indemnity shall be governed by, and construed and interpreted in accordance 

with, the internal laws of the State of California applicable to contracts made and to be 

performed therein, except to the extent that the laws of the United States preempt the laws of the 

State of California. 

 

 6.9 This Indemnity may be executed in any number of counterparts, each of which 

shall constitute an original and all of which together shall constitute one agreement. 

 IN WITNESS WHEREOF, Borrower has duly executed this Indemnity as of the date set 

forth below. 

 

      BEACHWIND COURT, L.P., 

      a California limited partnership   

   

 By: CIC Beachwind, LLC, 

 a California limited liability company 

 

 By: Chelsea Investment Corporation,  

  a California corporation   

  

  By:______________________________ 

        James J. Schmid, President 

 

  

  



 
 

EXHIBIT A 

 

LEGAL DESCRIPTION OF THE PROPERTY 

 

All that certain real property situated in the City of Imperial Beach, County of San Diego, 

State of California, described as follows: 
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ATTACHMENT NO. 11  

 

ASSIGNMENT AND ASSUMPTION AGREEMENT 

 

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (this “Assignment”) is made 

as of ________________________________, 2008 by and between BEACHWIND COURT, 

L.P., a California limited partnership (“Assignor”), and 

_____________________________________________ (“Assignee”). 

RECITALS 

A. Assignor has certain rights and obligations (the “Rights” and the “Obligations,” 

respectively) with regard to the following parcel(s) of real property: 

LOTS 33, 34, 35 AND 36 IN BLOCK 18 OF SOUTH SAN DIEGO TOWNSIDE, IN THE 

CITY OF IMPERIAL BEACH, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, 

ACCORDING TO MAP THEREOF NO. 133, FILED IN THE OFFICE OF THE COUNTY 

RECORDER OF SAN DIEGO COUNTY, JULY 5, 1887. 

 

TOGETHER WITH THAT PORTION OF THE WESTERLY 10.00 FEET OF 12
TH

 STREET 

(SHOWN AS 6
TH

 STREET), LYING EASTERLY OF AND ADJACENT TO SAID LOTS 33, 

34, 35 AND 36 AS VACATED AND CLOSED TO PUBLIC USE, BY THE CITY COUNCIL 

OF THE CITY OF IMPERIAL BEACH, IN RESOLUTION NO. 1439, RECORDED IN THE 

OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY, NOVEMBER 4, 1968 

AS INSTRUMENT NO. 193024 OF OFFICIAL RECORDS. 

 

APN: 626-230-16-00 

 

B. Such Rights and Obligations are described in that certain Affordable Housing 

Loan Agreement (“Loan Agreement”) entered into by and between the Imperial Beach 

Redevelopment Agency (the “Agency”) and the Assignor (“Borrower” therein) on 

_______________, 2008, which document is a record on file in the offices of the City Clerk of 

the City of Imperial Beach and the Secretary of the Agency. The Loan Agreement is 

incorporated herein by this reference as though fully set forth herein.  Loan Agreement as used 

herein shall mean, refer to and include the Loan Agreement, as well as any riders, exhibits, 

addenda, implementation agreements, amendments and attachments thereto (which are hereby 

incorporated herein by this reference) or other documents expressly incorporated by reference in 

the Loan Agreement. Any capitalized term not otherwise defined herein shall have the meaning 

ascribed to it in the Loan Agreement.  

 

C. Assignor and Assignee are Affiliates of one another.  Pursuant to the Loan 

Agreement, Assignor has the right and desires to assign the Rights and Obligations to Assignee, 

and Assignee desires to assume the Rights and Obligations. 
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AGREEMENT 

NOW THEREFORE, for good and valuable consideration, the receipt and adequacy of 

which are hereby acknowledged, Assignor and Assignee hereby agree as follows 

1. Assignment.  Effective as of the date of this Assignment, which shall occur 

concurrently with the full execution of this Assignment by the Assignor, Assignee, and Agency, 

Assignor hereby assigns all of the Rights to Assignee. 

2. Acceptance and Assumption.  Assignee hereby accepts the assignment of the 

Rights from Assignor and assumes all of the Obligations arising from and after the date of this 

Assignment. Assignor and Assignee acknowledge that such assignment and acceptance shall    

relieve Assignor from any liability for Obligations arising on and after the date of this 

Assignment, but  shall not relieve Assignor of its duty to comply with any Obligations which 

arose prior to the date hereof; provided, however that notwithstanding any provision to the 

contrary herein, Assignor shall remain liable for any Obligations associated with Hazardous 

Materials, including but not limited to any indemnity Obligations in the Environmental 

Indemnity (Attachment No. 10), existing on the Property prior to the date of this Assignment but 

not discovered until after the date of the Assignment. Assignee agrees to perform all of the 

Obligations in accordance with the Loan Agreement. 

3. Assignee Address.  The principal address of Assignee for purposes of the Loan 

Agreement is as follows: 

  _____________________________ 

  _____________________________ 

  _____________________________ 

4. Miscellaneous.   

(a) This Assignment shall be determined in accordance with and governed by 

the laws of the State of California.   

(b) This Assignment may be executed in counterparts, each of which shall be 

deemed an original and which, when taken together, shall constitute a complete instrument.   

(c) Each party agrees to perform any further acts, and to execute and deliver 

any further documents that may be reasonably necessary or required to carry out the intent and 

provisions of this Assignment and the transactions contemplated hereby.   

(d) This Assignment shall bind and inure to the benefit of the respective heirs, 

personal representatives, grantees, successors and assigns of the parties hereto. 
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IN WITNESS WHEREOF, the parties hereto have caused this Assignment to be signed 

by their duly authorized officers as of the day and year first written above. 

ASSIGNOR: 

 

BEACHWIND COURT, L.P., a California limited 

partnership  

 

 

 

By: CIC Beachwind, LLC,  

      a California limited liability company 

 

 By: Chelsea Investment Corporation, 

  a California corporation  

 

 

 

By

:_

__

__

__

__

__

__

__

__

__

__

__

__

__

__

_ 

 By: ___________________________ 

 James J. Schmid, President 

 

 

 

 

ASSIGNEE: 

 

_______________________________

__ 

 

By:      

 Name:  

 Title: 
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CONSENT TO ASSIGNMENT AND ASSUMPTION 
 
 
In reliance upon the assumption by _____________________________________, as Assignee, 

of all Rights and Obligations pursuant to the foregoing Assignment and Assumption Agreement, 

the IMPERIAL BEACH REDEVELOPMENT AGENCY does hereby consent to and approve of 

the assignment of the Rights and Obligations by BEACHWIND COURT, L.P., a California 

limited partnership, to Assignee.  Approval thereof by the Agency shall not be construed to 

relieve or release BEACHWIND COURT, L.P., from its duty to comply with any of its 

Obligations.  

IMPERIAL BEACH REDEVELOPMENT 
AGENCY  

 
 
Dated:________________ By: __________________________ 
             Gary Brown, Executive Director  

           

 

 

ATTEST: 

 

                                                  

Agency Secretary 

 

 

REVIEWED AND APPROVED  

AS TO FORM: 
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AGENCY GENERAL COUNSEL  

 

By:      

 James P. Lough 

 

 

KANE, BALLMER & BERKMAN 

 

 

 

By:_______________________________ 

Agency Special Counsel 

Susan Y. Cola 
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ATTACHMENT NO. 12 

 

OFFICIAL BUSINESS  

Document entitled to free recording  

per Government Code Section 6103 

 

Recording Requested By and 

When Recorded Mail to: 

 

Imperial Beach Redevelopment Agency  

825 Imperial Beach Boulevard 

Imperial Beach, California 91932 

Attention:  Jerry Selby, Redevelopment Coordinator 

_____________________________________________________________________________ 

SPACE ABOVE THIS LINE FOR RECORDER’S USE 

 

 RELEASE OF CONSTRUCTION COVENANTS 

 

 

WHEREAS,________________________________, a __________________________ 

(the “Borrower”) is the owner of that certain real property situated in the City of Imperial Beach, 

California described in Exhibit “A” which is attached hereto and made a part hereof (the “Site”), 

and has agreed to rehabilitate certain improvements thereon (the “Improvements”); and 

 

WHEREAS, pursuant to the Affordable Housing Loan Agreement (“Loan Agreement”) 

entered into by and between the Imperial Beach Redevelopment Agency (the “Agency”) and the 

Borrower dated for reference purposes ______________________, 2008, the Agency has agreed 

to furnish the Borrower with a Release of Construction Covenants (“Release”) upon the 

completion of the rehabilitation of the Improvements, and such certificate is to be in such form 

as to permit it to be recorded in the Recorder’s Office of San Diego County; and 

 

WHEREAS, the Loan Agreement states that the Release shall be conclusive 

determination of satisfactory completion of the rehabilitation of the Improvements as required by 

the Loan Agreement; and 

 

WHEREAS, the Agency has each determined that the rehabilitation of the Improvements 

on the Site as required by the Loan Agreement has been satisfactorily completed. 

 

NOW THEREFORE, it is hereby acknowledged and agreed by the parties hereto that: 

 

1. The Agency hereby certifies that the rehabilitation of the Improvements on the 

Site has been fully and satisfactorily performed and completed as required by the Loan 

Agreement.  
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2. Nothing contained in this instrument shall modify any provisions of the Loan 

Agreement.  

 

IN WITNESS WHEREOF, the Agency has executed this Release this        day of 

_______________, ______.   

 

IMPERIAL BEACH REDEVELOPMENT 

AGENCY (“AGENCY”) 

 

 

Date:__________________   By:_________________________________                                                                                

        Gary Brown 

Executive Director 

ATTEST: 

 

                                                  

Agency Secretary 

 

 

REVIEWED AND APPROVED  

AS TO FORM: 

 

AGENCY GENERAL COUNSEL  

 

By:      

 James P. Lough 

 

 

KANE, BALLMER & BERKMAN 

 

 

 

By:_______________________________ 

Agency Special Counsel 

Susan Y. Cola 

 

 

SIGNATURES CONTINUED ON NEXT PAGE 

 

 BEACHWIND COURT, L.P.,  

 a California limited partnership 

 

 By: CIC Beachwind, LLC, 

 a California limited liability company 
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 By: Chelsea Investment Corporation,  

  a California corporation   

  

  By:______________________________ 

        James J. Schmid, President 

 

  

 



 

 

 

EXHIBIT A 

 

LEGAL DESCRIPTION OF THE PROPERTY 



 

 

 

State of California  ) 

    ) 

County of San Diego  ) 

 

On ________________________________________ before me, (here insert name and 

title of the officer), personally appeared ______________________________, who proved to me 

on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 

within instrument and acknowledged to me that he/she/they executed the same in his/her/their 

authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 

the entity upon behalf of which the person(s) acted, executed the instrument. 

 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 

foregoing paragraph is true and correct. 

 

WITNESS my hand and official seal. 

 

 

Signature_______________________________________ (Seal) 
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RESOLUTION NO. R-08-157 

A RESOLUTION OF THE IMPERIAL BEACH 
REDEVELOPMENT AGENCY APPROVING AN LOAN 
AGREEMENT WITH CHELSEA INVESTMENT 
CORPORATION FOR THE ACQUISITION AND 
REHABILITATION OF 624 12TH STREET 

WHEREAS, the Imperial Beach Redevelopment Agency (“Agency”) is engaged in 
activities necessary to carry out and implement the Redevelopment Plan for the Palm 
Avenue/Commercial Redevelopment Project Area [the “Project”]; and  

WHEREAS, the Agency has set objectives for affordable housing in accordance with 
the Project; and 

WHEREAS, in order to serve the objectives of the Project, the Agency desires to 
assist in the rehabilitation of existing multifamily housing and in maintaining affordable 
housing; and 

 

WHEREAS, the Agency has established a Low and Moderate Income Housing Fund 
pursuant to Health and Safety Code Section 33334.3; and 

 
WHEREAS, Chelsea Investment Corporation (“Developer”) has submitted a proposal to 

the Agency for the development of 14 affordable residential rental units located at 624 12th 
Street, in the City of Imperial Beach, California (“the Property”), for availability to and occupancy 
by very low- and low-income persons and households (the “Project”); and 

 
WHEREAS, in order to carry out and implement the Redevelopment Plan, the Agency 

proposes to enter into a Loan Agreement with the Developer for the Acquisition and 
Rehabilitation of 624 12th Street; and 

WHEREAS, the acquisition and rehabilitation of the property by the Developer will 
benefit the Project and serve major Redevelopment Plan goals and objectives; and 

WHEREAS, The California Environmental Quality Act (Public Resources Code 
Sections 21000 et seq.) ("CEQA") imposes no conditions on the Agency's consideration and 
approval of this Agreement, because the project undertaken pursuant to this Agreement is 
the rehabilitation of existing improvements and such projects are exempt from CEQA 
requirements under the categorical exemption set forth in 14 CCR Section 15301; and 

 
WHEREAS, the Agency desires to provide a loan of low and moderate income funds to 

Developer in the amount not to exceed $1,945,000 to maintain the economic feasibility of the 
Project; and 
 

WHEREAS, the provision of the Agency’s loan of low and moderate income housing 
funds for the Project is in accordance with the goals and purposes of the Community 
Redevelopment Law (Health and Safety Code sections 33000 et seq.)(“CRL”) and the 
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Redevelopment and Implementation Plans adopted by the Agency for the Palm 
Avenue/Commercial Redevelopment Project Area; and  

 
NOW, THEREFORE, BE IT RESOLVED, by the Agency, as follows:  

 
1. That the Executive Director or designee, is authorized and empowered to execute, 

for and on behalf of the Agency, a Loan Agreement with Chelsea for the Acquisition 
and Rehabilitation of 624 12th Street; under the terms and conditions set forth in the 
Loan Agreement; and 

 
2. That the amount of the agreement shall not exceed ONE MILLION NINE HUNDRED 

AND FORTY-FIVE THOUSAND DOLLARS ($1,945,000).  
 
PASSED, APPROVED, AND ADOPTED by the Imperial Beach Redevelopment Agency 

of the City of at its meeting held on the 6th day of August 2008, by the following roll call vote: 
 

AYES:  BOARDMEMBERS:  
NOES:  BOARDMEMBERS:  
ABSENT:  BOARDMEMBERS:  
 

      
JAMES C. JANNEY 
CHAIRPERSON 

 
ATTEST: 
 
 
      
JACQUELINE M. HALD, CMC 
SECRETARY 

 
I, City Clerk of the City of Imperial Beach, do hereby certify the foregoing to be a true and 
correct copy of Resolution No. R-08-157 – A Resolution of the Imperial Beach Redevelopment 
Agency approving a Loan Agreement with Chelsea Investment Corporation for the Acquisition 
and Rehabilitation of 624 12th Street. 
 
 
             

CITY CLERK        DATE 

James C. Janney  

Jacqueline M. Hald  
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PREFACE 
 
This document is a Final Mitigated Negative Declaration (MND), prepared pursuant to the 
California Environmental Quality Act (CEQA), addressing potential environmental 
consequences resulting from implementation of the Opportunistic Beach Fill Program in 
the cities of Encinitas, Solana Beach, Coronado, and Imperial Beach.  These four cities are 
co-lead agencies for the purpose of approving the environmental document within their 
individual jurisdiction.  The Draft MND was circulated for public review for a 30 day 
period that started on February 11, 2008 and concluded on March 11, 2008.   
 
The California Office of Planning and Research, State Clearinghouse and Planning Unit 
received only one comment letter during the normal comment period.  Although the letter 
from the California State Lands Commission was received after the conclusion of the 
comment period, each agency agreed to consider the late comment in the Final MND.  The 
California State Lands Commission sent a duplicate letter to each of the four cities.  The 
Solana Beach City Council discussed the MND during a council meeting on February 27, 
2008.  These comments are documented in this Final MND as part of the complete public 
record.  A comment letter was also received from CalBeach Advocates/San Diego County 
Chapter of the Surfrider Foundation.  The Audubon Society provided a comment in a 
voicemail message with SANDAG and the text of the message is included in this Final 
MND.  This voice mail comment was also accepted as a late comment.  All comments 
received and responses to these comments are provided following this preface.   
 

Comment Submitted to Date Code 
State 
Office of Planning and Research, State 
Clearinghouse and Planning Unit 

City of Encinitas 03/12/2008 S1 

Office of Planning and Research, State 
Clearinghouse and Planning Unit 

City of Solana Beach 03/12/2008 S2 

Office of Planning and Research, State 
Clearinghouse and Planning Unit 

City of Coronado 03/12/2008 S3 

Office of Planning and Research, State 
Clearinghouse and Planning Unit 

City of Imperial Beach 03/12/2008 S4 

California State Lands Commission City of Encinitas 03/11/2008 S5 
California State Lands Commission City of Solana Beach 03/11/2008 S6 
California State Lands Commission City of Coronado 03/11/2008 S7 
California State Lands Commission 
(copy of letter sent to the City of Encinitas) 

City of Imperial Beach 03/11/2008 S8 

Local 
City of Solana Beach City Council meeting n/a 02/27/2008 L1 
Other 
CalBeach Advocates/San Diego County 
Chapter of the Surfrider Foundation 

SANDAG 02/20/2008 O1 

Audubon Society, Jim Peugh (e-mail/voice 
message) 

SANDAG 04/02/2008 O2 



 
 
 

  
Response to Office of Planning and Research, State 
Clearinghouse and Planning Unit letter (sent to City of 
Encinitas) 
 
Comment S1-1 
 
This comment has been received and noted.  The same letter was 
sent to the cities of Encinitas, Solana Beach, Coronado, and Imperial 
Beach.  Each city agreed to respond to the late comment and it is 
included in this Final MND.  No response is necessary. 
 
 
 

 

S1-1 



 
 
 

  
Response to Office of Planning and Research, State 
Clearinghouse and Planning Unit letter (sent to City of Solana 
Beach) 
 
Comment S2-1 
 
Please see response to Comment S1-1. 
 
 
 

 

S2-1



 
 
 

  
Response to Office of Planning and Research, State 
Clearinghouse and Planning Unit letter (sent to City of 
Coronado) 
 
Comment S3-1 
 
Although the Office of Planning and Research, State Clearinghouse 
and Planning Unit indicates that no state agency made a comment,
the California State Lands Commission did submit a letter.  Please 
see response to Comment S5. 
 
 
 

 

S3-1 



 
 
 

  
 
 
 
 
 
 
 
 

 



 
 
 

  
 
 
 
 
 
 
 
 

 



 
 
 

  
Response to Office of Planning and Research, State 
Clearinghouse and Planning Unit letter (sent to City of Imperial 
Beach) 
 
Comment S4-1 
 
Please see response to Comment S1-1. 
 
 
 
 

 

S4-1



 
 
 

  
Response to California State Lands Commission letter (sent to 
City of Encinitas) 
 
 
 

 



 
 
 

  
Comment S5-1 
 
This comment has been received and noted.  The City of Encinitas 
will pursue opportunistic permits/lease agreements to implement the
project. 
 
Comment S5-2 
 
This comment has been received and noted.  The City of Solana 
Beach will pursue opportunistic permits/lease agreements to 
implement the project. 
 
Comment S5-3 
 
This comment has been received and noted.  The City of Coronado 
will pursue opportunistic permits/lease agreements to implement the
project. 
 
Comment S5-4 
 
This comment has been received and noted.  The City of Imperial 
Beach will pursue opportunistic permits/lease agreements to
implement the project. 
 
 
 

 

S5-1 

S5-2 

S5-3 

S5-4 



 
 
 

  
Comment S5-5 
 
The text has been revised. 
 
Comment S5-6 
 
The text has been revised. 
 
Comment S5-7 
 
The text has been revised. 
 
Comment S5-8 
 
The text has been revised. 
 
Comment S5-9 
 
The lagoon mouths are monitored constantly by their owners and
actively maintained.  Impacts from this project could only occur if all 
North County sites received their maximum allowable quantity of 
sand in the same year (which is unlikely) as any other condition 
would not lead to the possible degree of sedimentation that would
necessitate lagoon mouth monitoring.  The text further notes that the 
natural variability is greater than this amount.  The text has been 
clarified. 
 
Comment S5-10 
 
Since the issue of greenhouse gas (GHG) continues to evolve and 
there are no agreed upon method to evaluate this and other potential
global warming impacts, an evaluation of potential project emissions 
consistent with this act has been included in Section XVII(b)
discusses cumulatively considerable impacts. 
 

 

S5-5

S5-6

S5-7 

S5-8 

S5-9

S5-10



 
 
 

  
Response to California State Lands Commission letter (sent to
City of Solana Beach) 
 
This letter is identical to Comment S5 and all responses are identical.

 



 
 
 

  
Comment S6-1 
 
Please see response to Comment S5-1. 
 
Comment S6-2 
 
Please see response to Comment S5-2. 
 
Comment S6-3 
 
Please see response to Comment S5-3. 
 
Comment S6-4 
 
Please see response to Comment S5-4. 
 
Comment S6-5 
 
Please see response to Comment S5-5. 
 
Comment S6-6 
 
Please see response to Comment S5-6. 
 
 
 
 

 

S6-1 

S6-2 

S6-3 

S6-4

S6-5

S6-6 



 
 
 

  
Comment S6-7 
 
Please see response to Comment S5-7. 
 
Comment S6-8 
 
Please see response to Comment S5-8. 
 
Comment S6-9 
 
Please see response to Comment S5-9. 
 
Comment S6-10 
 
Please see response to Comment S5-10. 
 
 
 

 

S6-7

S6-8 

S6-9 

S6-10 



 
 
 

  
Response to California State Lands Commission letter (sent to 
City of Coronado) 
 
This letter is identical to Comment S5 and all responses are identical.
 
 
 
 
 

 



 
 
 

  
Comment S7-1 
 
Please see response to Comment S5-1. 
 
Comment S7-2 
 
Please see response to Comment S5-2. 
 
Comment S7-3 
 
Please see response to Comment S5-3. 
 
Comment S7-4 
 
Please see response to Comment S5-4. 
 
 
 
 

 

S7-1

S7-2 

S7-3 

S7-4 



 
 
 

  
Comment S7-5 
 
Please see response to Comment S5-5. 
 
Comment S7-6 
 
Please see response to Comment S5-6. 
 
Comment S7-7 
 
Please see response to Comment S5-7. 
 
Comment S7-8 
 
Please see response to Comment S5-8. 
 
Comment S7-9 
 
Please see response to Comment S5-9. 
 
Comment S7-10 
 
Please see response to Comment S5-10. 
 
 
 

 

S7-5 

S7-10

S7-8

S7-7

S7-6

S7-9 



 
 
 

  
Response to California State Lands Commission letter (sent to 
City of Imperial Beach – copy of the letter sent to Coronado) 
 
This letter is identical to Comment S5 and all responses are identical.
 
 
 
 
 

 



 
 
 

  
Comment S8-1 
 
Please see response to Comment S5-1. 
 
Comment S8-2 
 
Please see response to Comment S5-2. 
 
Comment S8-3 
 
Please see response to Comment S5-3. 
 
Comment S8-4 
 
Please see response to Comment S5-4. 
 
 
 
 

 

S8-1

S8-2 

S8-3 

S8-4 



 
 
 

  
Comment S8-5 
 
Please see response to Comment S5-5. 
 
Comment S8-6 
 
Please see response to Comment S5-6. 
 
Comment S8-7 
 
Please see response to Comment S5-7. 
 
Comment S8-8 
 
Please see response to Comment S5-8. 
 
Comment S8-9 
 
Please see response to Comment S5-9. 
 
Comment S8-10 
 
Please see response to Comment S5-10. 
 
 
 

 

S8-5 

S8-10

S8-8

S8-7

S8-6

S8-9 



 
 
 

  
Response to comments from City of Solana Beach, City Council 
meeting 
 
Comment L1-1 
 
Each city will be responsible for finalizing and implementing a
monitoring and reporting program, which would include the
identification of financial responsibility. 
 
Comment L1-2 
 
The comment letter received from CalBeach Advocates/San Diego
County Chapter of the Surfrider Foundation (Jim Jaffee) is included in
this document.  Refer to comment letter O1. 
 
Comment L1-3 
 
Section XIV of the MND, documents that the beach fill sites are all 
currently used for various recreational purposes, including fishing, 
swimming, diving, surfing, and sunbathing.  Although it notes that 
activities would not likely be available when nourishment is on-
going, once the site is replenished, beach activities could resume and
would be enhanced.  The potential for change to surfing is evaluated 
in more detail because the potential is greater for off-shore sediment 
changes to affect surfing in the long-term. 
 
Comment L1-4 
 
Due to the abundance of high quality surfing sites nearby and the
relatively low impact anticipated to surfing, short-term impacts 
would be less than significant.  The program also includes a 
monitoring program to identify long-term potential effects to surf 
breaks.  The purpose it to evaluate changes to surf breaks,
particularly in the initial few years when various placement options
and material types would first be attempted. 

L1-1

L1-2

L1-3

L1-4

L1-5

L1-6

L1-7



 
 
 

  
Comment L1-5 
 
It is not anticipated that beach access would be affected nor parking be 
displaced in the peak season since no placement would occur during 
June 1–September 14 high beach use season.  The only possible 
exception would be if pure sand becomes available during high beach 
use season; however, parking would not be displaced.  The city would 
be asked to determine in this rare scenario, whether to temporarily
impact parking to facilitate placement of this excellent quality
material.   
 
Comment L1-6 
 
The response imbedded in the comment is correct. 
 
Comment L1-7 
 
The response imbedded in the comment is correct. 
 
Comment L1-8 
 
A public hearing will be held to approve the Final MND. 
 
 

 

L1-8



 
 
 

  
 
 
 
 
 
The letter from CalBeach Advocates/San Diego County Chapter of
the Surfrider Foundation is included in this Final MND as comment 
letter O1.  Refer to L1-1 through L1-8 for a transcript of actual City 
Council comments. 
 
 



 
 
 

  
 
 
 
 
 

 
 
 



 
 
 

  
Response to CalBeach Advocates/San Diego County Chapter 
of the Surfrider Foundation 
 
Comment O1-1 
 
The SANDAG Shoreline Preservation Strategy (SPS) calls for re-
establishment of beaches wide enough to prevent/minimize damage
from coastal storm wave conditions.  That includes creation of 
beaches that are approximately 200 feet wide throughout the region
where appropriate.  When the SPS was prepared in 1993, the 
quantity of sand estimated to be required to accomplish this was up
to 30 million cubic yards (cy), with annual maintenance of up to
300,000 cy.  These quantities may be higher in 2008.  This type of 
large-scale nourishment requires many years to accomplish due to
cost and logistical constraints.  In addition, the denuded condition of 
this coast has led to long-term exposure of rocky substrate that may 
have been previously buried and has more recently become
constrained sensitive reef habitat.  Therefore, accomplishment of 
SANDAG’s objectives will take a relatively long time and will have
to be done sensitively to the environment, with the 2001 Regional 
Beach Sand Project serving as the first pilot project.  The 
Opportunistic Beach Fill Programs analyzed in this CEQA document 
are intended to serve to incrementally offset the existing deficit in the
littoral cell sediment budget on a relatively small scale, using 
materials that would otherwise be placed in landfills rather than 
accomplishing the goals of establishing a 200-foot-wide beach or 
mitigating the effects of seawalls.  The comment does not apply to 
this project. 
 
Comment O1-2 
 
The comment is correct that sand placed during construction will
disperse and form an equilibrium beach profile resulting in a beach 
planform that is narrower than the initial placement configuration. 
The MND text has been clarified. 

 

O1-1

O1-2



 
 
 

  
Comment O1-3 
 
The project addressed in this MND does not propose to widen the 
beach by 200 feet or mitigate the effects of seawalls.  Comments on 
the Solana Beach Master EIR are not applicable.  The comment does 
not apply to this project. 
 
Comment O1-4 
 
The project addressed in this MND is an opportunistic beach fill 
program using surplus sandy upland material to incrementally offset 
the documented sediment budget.  It is not a beach nourishment 
project specifically designed to widen the beach.   
 

 

O1-4

O1-3



 
 
 

  
Comment O1-5 
 
Refer to response to Comment O1-4. 
 
 

 

O1-4
(continued)

O1-5



 
 
 

  
Comment O1-6 
 
Refer to response to Comment O1-4. 
 
 
 

 

O1-6 

O1-5 
(continued) 



 
 
 

  
 
 
 
 
 
 
 
 

 



 
 
 

  
 
 
 
 
 
 
 
 

 



 
 
 

  
 
 
 
 
 
 
 
 

 



 
 
 

  

Response to Audubon Society comment provided to SANDAG 
via voice message 
 
Comment O2-1 
 
The MND does discuss and address the foraging value of the beach
and sets temporal and spatial restrictions on each operation to remain 
as sensitive as possible.  Table 1 is a matrix of project restrictions 
developed specifically for the period between the months of March 1
and May 31 (e.g., period of invertebrate recruitment to beaches) to 
address foraging issues for the Snowy Plover and other birds by
minimizing impacts to the prey base of invertebrates in areas to be
filled.  The main restriction would only apply if sand exists on the 
beach at the time of placement to allow only up to 25,000 cy of sand 
per month (with a maximum placement of 14 working days/month)
with a maximum fines percentage of 10% at a minimum distance of
150 ft. between any successive placements within this period.  If the 
beach is cobble at the receiver site, then this restriction does not 
apply.  The purpose of this restriction is to minimize the impact to
invertebrate prey base at any location by limiting the fill footprints of
disturbance, avoiding re-impacting the same area once it receives 
sand so recolonization is promoted during the prime invertebrate 
recruitment period, and further protecting invertebrate forage base by
maintaining refuge areas between different fill locations.  In addition, 
placement restrictions between June and September will minimize
impacts to prey base development as the season progresses.  Taken 
together this measure is designed to minimize both the temporal and
spatial scales of impacts to shorebird prey base and foraging.   
 
The Coronado site is restricted more than others because one site is 
within Snowy Plover critical habitat area.  The details about temporal 
and spatial restrictions for sand placement at Coronado are provided
in Table 5.  The MND provides an analysis of potential impacts to 
bird foraging in Section VI (Biological Resources) and concludes 
that impacts to foraging birds would be less than significant with 
mitigation incorporated. 
 

O2-1
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Final Initial Study / Mitigated Negative Declaration 
 

SUBJECT: Opportunistic Beach Fill Program in the cities of Encinitas, Solana Beach, 
Coronado, and Imperial Beach.  The placement of opportunistic sand on 
selected beach areas in the cities of Encinitas, Solana Beach, Coronado, and 
Imperial Beach.  Applicants: The cities of Encinitas, Solana Beach, 
Coronado, and Imperial Beach are co-lead agencies for the purpose of 
preparing the environmental document within these jurisdictions.  

I. PROJECT DESCRIPTION:  See attached Initial Study.  

II. ENVIRONMENTAL SETTING:  See attached Initial Study.  

III. DETERMINATION:  

The cities of Encinitas, Solana Beach, Coronado, and Imperial Beach conducted an Initial 
Study, which determined that the proposed project could have a significant environmental 
effect in the area of biological resources.  Specific mitigation is identified in Section V of 
this Mitigated Negative Declaration to reduce these potential impacts to less than 
significant levels.  The project avoids or mitigates the potentially significant environmental 
effects identified, and the preparation of an Environmental Impact Report will not be 
required.  

City Contacts:  The following is a list of persons at each of the participating cities that 
may be contacted for more information regarding this environmental document. 

City of Encinitas  Scott Vurbeff  (760) 633-2692 
City of Solana Beach  Leslea Meyerhoff (858) 720-2446  
City of Coronado  Tony Pena  (619) 522-7326 
City of Imperial Beach Greg Wade  (619) 628-1354 

 
IV. DOCUMENTATION:  
 
The attached Initial Study documents the reasons to support the above Determination.  

 
V. MONITORING AND REPORTING PROGRAM AND 
 MITIGATION MEASURES:  
 
The opportunistic beach nourishment program evaluated in this document assumes 
implementation, by each of the four cities as applicable in their jurisdiction, of the 
statewide umbrella plan known as Sand Compatibility and Opportunistic Use Program 
(SCOUP).  The SCOUP plan identifies a program of monitoring, both for data collection 
over time.  Generally, the monitoring program would be implemented for tracking 
purposes and to prevent potentially adverse impacts to most biological resources, and 
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water quality.  The monitoring program also requires beach profiles to track sand 
movement before and after new nourishment events.  Those overall monitoring 
requirements are summarized in the table below and described in detail in Section I.  
Monitoring will be implemented by each of the four cities as opportunistic projects are 
performed.  The SCOUP plan also recommends reporting and provides a sample reporting 
template that may be modified by each city as appropriate. 
 
Project design features are also defined to address truck operations and other operational 
procedures to avoid impacts (e.g., specific haul routes, traffic control plan).  These design 
features are equally applicable to each jurisdiction and are included in the table with 
monitoring requirements.  The design features are discussed in more detail in Section I. 
 
There are still potentially significant impacts to biological resources that require mitigation 
measures to reduce potentially significant impacts to below a level of significance.  Given 
the unique resources of each city, significant impacts vary and the mitigation measures are 
not identical.  Therefore a Mitigation, Monitoring and Reporting Program (MMRP) for 
each jurisdiction is provided following the overall monitoring/design features table.   

 
Summary of Project Design Features and Monitoring Actions Consistent  

with SCOUP Plan Applicable to All Four Jurisdictions 
 

Activity Timing Responsible / 
Implementing Party Reporting 

Beach Profiles Pre-construction Baseline 
Monitoring:  Between 1 
year and 30 days prior to 
project 
 
Post-construction 
Monitoring:  Immediately 
after completion 
 
Post-project Monitoring:  
Over 1 year following 
construction with surveys 
at 6 months after and 1 
year after construction 

City via Consultant Data collection only for 
tracking purposes 

Surfing Conditions Pre-construction Baseline 
Monitoring:  ½ month 
prior, 3 times per week 
over 14 days 
 
Post-construction 
Monitoring:  1 month after, 
3 times per week over 14 
days 

City Data collection only for 
tracking purposes 

Turbidity Construction Monitoring:  
Daily during construction 
from a high vantage point 
on land 

City As outlined in the SCOUP 
Plan, if monitoring 
indicates excessive 
turbidity (greater than 
ambient beyond one-half 
mile offshore at or 
downcoast of the 
placement site) for a 
prolonged period, assumed 
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Activity Timing Responsible / 
Implementing Party Reporting 

to be five days, then 
placement should halted or 
be modified to reduce 
turbidity as determined by 
the project engineer, 
regulatory staff, and city. 

Sediment Gradation Pre-construction Baseline 
Monitoring:  Establish 
baseline 
 
Post-project Monitoring:  2 
transects in wave wash 
zone during low tide 
approximately 0.5 mile 
apart between mean low 
and high tide during post-
project and during Year 3 
with pre-construction 
baseline established for all 
sites 

City Document transects and 
submit letter prior to 
placement to resource 
agencies regarding results 
and methods. 

Traffic During construction:   
• Implement a traffic 

control plan; 
• A flag man shall keep 

pedestrians a safe 
distance from the 
truck, notify beach 
users of the presence 
of the truck, and 
ensure that a clear and 
safe path is 
maintained.  This 
system would be 
codified in the traffic 
control plan required 
to be prepared for 
each project site; 

• Public streets used as 
the haul route shall be 
cleaned via street-
sweeper as necessary; 
and 

• Trucks shall only use 
haul routes approved 
by the city and shall 
be specified in the 
traffic control plan 
required to be 
prepared for each 
receiver site. 

Contractor City to confirm 
implementation by 
Contractor  

Grunion 
Presence / Absence 
Surveys 

Pre-construction Baseline 
Monitoring:  If habitat is 
suitable and a project is 
scheduled between March 
1 and September 15, then 2 
to 3 weeks prior to 
construction before and/or 
during predicted grunion 
run closest to project 
initiation 

City If monitoring results are 
positive, then potential 
impacts require mitigation. 
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Activity Timing Responsible / 
Implementing Party Reporting 

Construction Monitoring:  
If construction is scheduled 
between March 1 and 
September 15, then every  
2 weeks during spawning 
season.  Monitoring is 
dictated by tides and lunar 
cycle 

Threatened and 
Endangered Species 

If sand placement to occur 
during California least tern 
breeding season from 
April 1 to September 15, 
then coordinate with 
USFWS and monitor 
during construction.   

City City - Monitoring may 
include observations of 
timing of nesting activity 
and the extent of turbidity 
plumes outside the surf 
zone where water 
transparency is reduced to 
less than 3 feet. 

Hazards and Hazardous 
Materials 

Pre-construction:  
Applicable Stormwater 
Management Plan 
(SWMP) or Stormwater 
Pollution and Prevention 
Plan (SWPPP) or Spill 
Prevention, Containment 
and Countermeasures Plan 
(SPCCP) shall be prepared 
for construction job that is 
source of material. 

Contractor Contractor 

 
 

City of Encinitas  
Mitigation, Monitoring and Reporting Program  

 

Potential Impact Mitigation Measure Timing 
Responsible / 
Implementing 

Party 
Reporting 

Biological 
Resources –  
If grunion are 
confirmed in 
project area, sand 
placement could 
impact this 
managed species. 

If grunion are found to occur 
within the project area, then:   
• the location of the grunion 

would be mapped and 
number present would be 
estimated (e.g., by Walker 
Scale),  

• the monitor would 
communicate monitoring 
results to the resource 
agencies the day following 
the survey and agree upon 
an action, 

• If the number is substantial, 
then placement would be 
modified to either adjust the 
footprint upshore or 
downshore, or redirect all 
sand placement above the 
spring high tide line, 

• If the number were not 
substantial, then the activity 
may proceed. 

During 
Construction 
(only during 
breeding season 
of March 1 to 
September 15) 

City  City to provide 
monitoring results and 
action agreed upon in 
concert with the 
resource agencies in a 
report at the conclusion 
of sand placement for 
each breeding season. 
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City of Solana Beach  

Mitigation, Monitoring and Reporting Program  
 

Potential Impact Mitigation Measure Timing 
Responsible / 
Implementing 

Party 
Reporting 

Biological 
Resources –  
If grunion are 
confirmed in 
project area, sand 
placement could 
impact this 
managed species. 

If grunion are found to occur 
within the project area, then:  
• the location of the grunion 

would be mapped and 
number present would be 
estimated (e.g., by Walker 
Scale),  

• the monitor would 
communicate monitoring 
results to the resource 
agencies the day following 
the survey and agree upon 
an action, 

• If the number is substantial, 
then placement would be 
modified to either adjust the 
footprint upshore or 
downshore, or redirect all 
sand placement above the 
spring high tide line, 

• If the number were not 
substantial, then the activity 
may proceed. 

During 
Construction 
(only during 
breeding season 
of March 1 to 
September 15) 

City  City to provide 
monitoring results and 
action agreed upon in 
concert with the 
resource agencies in a 
report at the conclusion 
of sand placement for 
each breeding season. 

 
 

City of Coronado  
Mitigation, Monitoring and Reporting Program  

 

Potential Impact Mitigation Measure Timing 
Responsible / 
Implementing 

Party 
Reporting 

Biological 
Resources –  
If grunion are 
confirmed in 
project area, sand 
placement could 
impact this 
managed species. 

If grunion are found to occur 
within the project area, then:  
• the location of the grunion 

would be mapped and 
number present would be 
estimated (e.g., by Walker 
Scale),  

• the monitor would 
communicate monitoring 
results to the resource 
agencies the day following 
the survey and agree upon 
an action, 

• If the number is substantial, 
then placement would be 
modified to either adjust the 
footprint upshore or 
downshore, or redirect all 
sand placement above the 
spring high tide line, 

• If the number were not 

During Construction 
(only during breeding 
season of March 1 to 
Sept. 15) 

City  City to provide 
monitoring results 
and action agreed 
upon in concert with 
the resource agencies 
in a report at the 
conclusion of sand 
placement for each 
breeding season. 
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Potential Impact Mitigation Measure Timing 
Responsible / 
Implementing 

Party 
Reporting 

substantial, then the activity 
may proceed. 

Nearshore 
Sensitive 
Resources 

Divers to determine the 
presence or absence of Pismo 
clams. 

Pre-construction 
Baseline Monitoring:  
Up to 30 days prior 
to project – Pismo 
clams  

City If present, then 
boundaries of 
receiver site would 
be adjusted. 

Western Snowy 
Plover - 
disturbance to 
nests, chicks, or 
foraging snowy 
plovers in critical 
habitat 

Construction monitoring will 
be conducted by a qualified 
biologist with the authority to 
halt or redirect activities to 
avoid impacts to nests or chicks 
and minimize disturbance to 
foraging snowy plovers.  
 
1. A minimum 300-ft buffer 

will be maintained between 
snowy plover nest sites and 
sand placement locations. 

2. Placement operations will 
be limited within a 1,000-ft 
beach length either with 
berm or surf zone 
placement (i.e., operations 
limited to no more than 
20% of the wide beach 
area) during a discrete 
placement event to 
minimize disturbance to 
foraging birds.  If wintering 
bird use is concentrated at 
the North Beach berm fill 
site, construction will be 
limited to surf zone 
placement.  Surf zone 
placement boundaries will 
be adjusted, as necessary, to 
minimize disturbance to 
snowy plovers.   

3. Access corridors will be 
used to confine movement 
of vehicles cross-shore to a 
single-point, 50-ft corridor, 
longshore movement of 
vehicles will be on wet 
sand, and otherwise 
confined to the sand 
placement location to 
minimize disturbance to 
snowy plovers.   

4. Beach berm or surf zone 
placement locations will be 
separated by at least 150-ft 
spacing between discrete 
placement events between 
March 1 and May 31 to 
minimize impacts to 
intertidal forage prey of 
snowy plovers and other 

Pre-construction 
Baseline Monitoring:  
A pre-construction 
survey by a qualified 
biologist will be 
conducted within two 
weeks of sand 
placement in the 
critical habitat area of 
the project site 
(North Reach) to 
verify no snowy 
plover nest sites are 
within 300 ft of 
placement if 
scheduled during the 
breeding season 
(March 1 to 
September 15) or to 
document wintering 
birds if placement is 
scheduled outside the 
breeding season.  If 
nest sites are absent 
and/or no wintering 
birds are present, no 
additional monitoring 
will be required 
during construction.  
If nest sites or 
wintering birds are 
present, monitoring 
and additional 
protective measures 
will be implemented 
during construction, 
as outlined below.   
 
Construction 
Monitoring:  If nest 
sites or wintering 
birds are present 
during pre-
construction 
monitoring, then 
construction 
monitoring will be 
conducted by a 
qualified biologist 
with the authority to 
halt or redirect 
activities to avoid 

City Results of the pre-
construction survey 
will be transmitted by 
the City to the 
USFWS and 
USACE.  If 
monitoring is 
necessary during 
construction, a final 
report shall document 
all actions 
undertaken during 
the breeding season.  
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Potential Impact Mitigation Measure Timing 
Responsible / 
Implementing 

Party 
Reporting 

shorebirds.   
5. Removal and/or covering of 

tide-cast vegetation with 
sand will not extend beyond 
the sand placement location 
during construction to 
minimize potential 
disturbance to snowy plover 
forage. 

impacts to nests or 
chicks and minimize 
disturbance to 
foraging snowy 
plovers. 
 

 
 

City of Imperial Beach  
Mitigation, Monitoring and Reporting Program  

 

Potential Impact Mitigation Measure Timing 
Responsible / 
Implementing 

Party 
Reporting 

Biological 
Resources –  
If grunion are 
confirmed in 
project area, sand 
placement could 
impact this 
managed species. 

If grunion are found to occur 
within the project area, then:  
• the location of the grunion 

would be mapped and 
number present would be 
estimated (e.g., by Walker 
Scale),  

• the monitor would 
communicate monitoring 
results to the resource 
agencies the day following 
the survey and agree upon 
an action, 

• If the number is substantial, 
then placement would be 
modified to either adjust the 
footprint upshore or 
downshore, or redirect all 
sand placement above the 
spring high tide line, 

• If the number were not 
substantial, then the activity 
may proceed. 

During Construction 
(only during breeding 
season of March 1 to 
Sept. 15) 

City  City to provide 
monitoring results 
and action agreed 
upon in concert with 
the resource agencies 
in a report at the 
conclusion of sand 
placement for each 
breeding season. 

Nearshore 
Sensitive 
Resources 

Divers to determine the 
presence or absence of Pismo 
clams. 

Pre-construction 
Baseline Monitoring:  
Up to 30 days prior 
to project – Pismo 
clams  

City If present, then 
boundaries of 
receiver site would 
be adjusted. 

 
 
 



VI. RESULTS OF PUBLIC REVIEW:   

( ) No comments were received during the public input period.  

( ) Comments were received but did not address the draft Mitigated Negative 
Declaration finding or the accuracy/completeness of the Initial Study.  No 
response is necessary.  The letters are attached.  

(x) Comments addressing the findings of the draft Mitigated Negative Declaration 
and/or accuracy or completeness of the Initial Study were received during the 
public input period.  The letters and responses follow.  

Copies of the draft Mitigated Negative Declaration and any Initial Study material 
are available in the office of the City of Encinitas Engineering Services Department 
for review, or for purchase at the cost of reproduction.  

 
      
City of Encinitas        
 
 
 
      
City of Solana Beach        
 
 
 
      
City of Coronado        
 
 
 
      
City of Imperial Beach       
 
                   02/08/2008 

Date of Draft Report 
 
                   05/12/2008 

Date of Final Report 
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FINAL INITIAL STUDY / MITIGATED NEGATIVE DECLARATION 

 
SUBJECT: Opportunistic Beach Fill Program in the cities of Encinitas, Solana Beach, 

Coronado, and Imperial Beach.  The placement of opportunistic sand on selected 
beach areas in the cities of Encinitas, Solana Beach, Coronado, and Imperial 
Beach.  Applicants: The cities of Encinitas, Solana Beach, Coronado, and 
Imperial Beach are co-lead agencies for the purpose of preparing the 
environmental document within these jurisdictions. 

 
I. PURPOSE AND MAIN FEATURES:  

Beach nourishment provides shoreline protection, erosion control, recreational benefits, and 
habitat enhancement.  The purpose of the project is to capitalize on opportunities to obtain 
beach-quality sand from construction, development, or dredging projects in the region when it 
becomes available.  Approval of the CEQA document and subsequent receipt of permits would 
allow quick and efficient placement of material as it comes available in the next five years 
provided it meets the criteria identified in the Sand Compatibility and Opportunistic Use 
Program (SCOUP).  Applications for associated permits would be resubmitted in order to extend 
beyond the five years.  This efficiency makes opportunistic material a viable sand source.  The 
project would be implemented at sites in specific beach locations in the cities of Encinitas, 
Solana Beach, Coronado, and Imperial Beach (Figure 1).  Each site would be monitored over 
time so that the program may be modified as needed, with agency consent, to maintain minimal 
environmental impacts (maximum environmental sensitivity) while maximizing nourishment of 
the littoral zone. 

Background 
 

The San Diego Association of Governments (SANDAG) currently supports the California 
Department of Boating and Waterways and the California Sediment Management Workgroup 
(CSMW) in development of the California Coastal Sediment Management Master Plan 
(Sediment Master Plan).1  One of the goals of the Sediment Master Plan and related studies is to 
develop a process that helps to manage sand on a regional and/or littoral cell basis.2  The intent 
of this program is to establish a process whereby opportunistic material with both optimum and 
less-than-optimum sand can be evaluated for compatibility and placed on a predetermined beach 
receiver site under a 5-year program as part of sediment management.  Appropriate 
environmental clearance and permits would be prepared in advance so that when materials 
become available, there is minimal delay in placement.   

                                                           
1 Information about the CSMW and Sediment Master Plan can be found at http://dbw.ca.gov/csmw/ 

sedimentmasterplan.htm. 
2 A littoral cell is defined as a reach of shoreline in which all sediment transport processes are related.  In theory, it 

has zero alongshore sediment flow past its updrift and downdrift boundaries.  It may contain several sand sources 
and sinks (Kamphuis 2000). 
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Similar programs have been, and are being established elsewhere in California.  Jurisdictions 
implementing opportunistic programs include the cities of San Clemente, Oceanside, and 
Carlsbad.  A joint opportunistic beach fill program effort also occurred along the south-central 
coast (Santa Barbara and Ventura counties).  A Final MND for the San Clemente Beach 
Replenishment Program was approved by the City of San Clemente in December 2002 and an 
MND was approved by the Beach Erosion Authority for Clean Oceans and Nourishment 
(BEACON) joint powers agency for the Santa Barbara/Ventura County project in 2001.  The 
City of Oceanside approved the Final MND for the SCOUP Pilot Project Site in December 2007.  
A joint Environmental Assessment/MND for the Carlsbad Opportunistic Program was issued for 
public review in January 2006 and approved by the Planning Commission in May 2006.  
Additionally, the U.S. Army Corps of Engineers (ACOE) Los Angeles District issued a Public 
Notice in November 2004 regarding the issuance of a Regional General Permit (RGP) for 
streamlining beach nourishment activities in Los Angeles.  The MND for the ACOE RGP was 
finalized in early 2006.  All of these documents have been referenced in the preparation of the 
MND for this project. 
 
SANDAG and the CSMW sponsored and managed preparation of the SCOUP for statewide 
implementation with a pilot project within the San Diego region (http://dbw.ca.gov/CSMW/PDF/ 
Final_SCOUP_Master_Plan.pdf).  SCOUP as been implemented in six steps as follows: 
 

1. Establish a process for use of optimum3 and less-than-optimum4 sand-size material; 
2. Establish a method to characterize beach and source sand for compatibility; 
3. Identify economically feasible source areas; 
4. Identify appropriate receiver sites and, if appropriate, storage sites; 
5. Identify appropriate placement techniques; and 
6. Complete CEQA/NEPA compliance for the pilot project. 

 
All these steps have been completed and are documented in the SCOUP Plan (Moffatt & Nichol 
2006).  The Oceanside littoral cell was identified in the SCOUP Plan as a case study site for 
steps 4 through 6.  Oceanside adopted an MND for a pilot project site within that jurisdiction; 
however, no opportunistic beach nourishment has yet occurred at this location.  Currently the 
City of Oceanside is in the process of securing permits to implement their first project in 2008. 
 
Five additional receiver sites for opportunistic sand have been identified as appropriate receiver 
sites in San Diego County, located within the cities of Encinitas, Solana Beach, Coronado, and 
Imperial Beach (Figure 1).  This MND would serve to accomplish step 6 for these locations.  
Permits must be obtained prior to implementation and the cities of Encinitas, Solana Beach, 

                                                           
3 Optimum beach fill material is material that is compatible with the dry beach portion of the beach profile.  The 
fines fraction of the grain size of this material can be within 10 percent of that of the existing dry beach sediments, 
which typically range from 0 percent to 5 percent fines.  Therefore, optimum beach fill material may in some cases 
contain up to 15 percent fines. 
4 Less-than-optimum beach fill material is material that is not compatible with the dry beach, but is compatible with 
material within the nearshore portion of the receiver site.  The fines fraction should be within 10 percent of that of 
the existing nearshore sediments that exist along a profile.  Typically, the percent fines of the nearshore portion of a 
beach profile in California can range from 5 percent to 35 percent fines.  Therefore, less-than-optimum beach fill 
material may contain between 15 percent and 45 percent fines in some cases. 
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Coronado, and Imperial Beach would be responsible for pursuing the permits associated with the 
receiver sites. 
 
SANDAG previously implemented the Regional Beach Sand Project (RBSP) in spring and 
summer of 2001.  That project placed over 2 million cubic yards (cy) of clean beach-quality sand 
on 12 beach receiver sites from Oceanside to Imperial Beach.  Sand was dredged from five 
offshore borrow sites.  The dredged material was piped onshore and earthmoving equipment was 
used to spread the sand on the beach.  While the dredged material varied by borrow site, all was 
good-quality beach sand with typically about 10 percent fines, and up to 15 percent fines in some 
pockets.   
 
The potential environmental effects of the RBSP were evaluated in the Final Environmental 
Impact Report/Environmental Assessment (EIR/EA) for the San Diego Regional Beach Sand 
Project (SANDAG and U.S. Department of the Navy 2000).  The EIR/EA concluded that the 
project would not have any significant effects on the environment, but SANDAG was committed 
to both a short-term (construction) and long-term (5-year) monitoring program to verify that 
conclusion, as well as to provide additional data regarding actual beach nourishment sand 
transport compared to coastal engineering models.  Monitoring was performed during 
construction for turbidity, spawning grunion, and underwater archaeology resources and no 
adverse construction impacts to these resources were identified.  Post-construction monitoring of 
lagoons and off-shore biological resources (kelp, rocky intertidal habitat, and subtidal habitat) 
continued through 2006.  Annual monitoring reports are available at:  www.sandag.org/shoreline 
and have concluded that no adverse impacts have occurred.  Overall, there were no long-term 
impacts; however there were some short-term impacts that were considered reversible.  
Additionally, this monitoring has provided extensive information about marine resources and 
sand transport.   
 
Supplementary monitoring at specific locations was sponsored by individual jurisdictions.  The 
City of Encinitas sponsored biological monitoring at six locations:  three that received sand as 
part of the RBSP and three that did not.  The monitoring occurred for 3 years after sand 
placement.  Overall, monitoring found an improvement in biological resource use of beach 
habitat at receiver sites (SAIC 2005). 
 
Three of the five proposed opportunistic beach receiver sites have the same or similar sand 
placement boundaries as the sites utilized in the RBSP.  However, the Coronado site was not a 
recipient of material from that project, and was not addressed in the RBSP EIR/EA.  In addition, 
Imperial Beach received beach nourishment in 2005 from dredging activities for a different 
project.  All proposed sites would have different source(s) for sand, potentially different sand 
characteristics, and different methods of transport as compared to the RBSP.  This proposed 
project is consistent with the SCOUP Plan.  The following discussion provides details about the 
proposed opportunistic study sites. 
 
Project Characteristics 
 
SANDAG data related to sand transport, nearshore resources, and project monitoring results 
were utilized to proactively design opportunistic projects within each jurisdiction that would be 
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most environmentally sensitive, and not cause significant environmental impacts.  For each 
location, the known offshore resources (e.g., reefs) and the results of prior beach nourishment 
projects were used to define the maximum quantity of sand, the placement location, and 
appropriate range of percent fines, thereby avoiding impacts to offshore environmental 
resources, and other resources such as air quality, traffic, noise, recreation, etc. at that location.  
The effort was collaborative and iterative among environmental scientists, coastal engineers, 
marine biologists, and local agency staff.   
 
The following section provides project details for each of the receiver sites regarding (1) sand 
quantities and qualities, (2) beach fill design, and (3) haul routes, stockpile locations (if 
applicable), and operations.  Table 1 is a summary of the project components for each of the 
receiver sites and includes the relationship to the RSBP.  This is followed by a description of the 
monitoring program commitments (4) to be implemented during the 5-year period covered by 
this project.  During this time period, monitoring results would be used to further refine and 
optimize the program as appropriate and necessary.   
 
(1) Sand Quantities and Qualities  
 
Evaluating opportunistic sources to determine if they are appropriate for beach nourishment is a 
process based upon sediment characterization and comparison protocols.  Sand material is 
anticipated to be from local contributions, that is, using surplus sand from upland construction, 
development, or dredging projects and placing it at specified beach locations to supplement 
ongoing beach nourishment activities in the region.  Typical sources would be relatively small 
construction projects which may produce 2,000 to 50,000 cy of sand.  Each city would require 
sampling of the material and would analyze it prior to placing it on the beach.  Chemical and 
grain size testing would be required of all sources.  Any sample not meeting these predetermined 
standards would be rejected.  Criteria for determining suitable beach sand include that the 
material: 
 
• Cannot be suspected of containing hazardous chemicals based on EPA Tier I or II 

assessment; 
• Must be free of trash and debris based on visual inspection; 
• Must reasonably match the color of natural beach sand after exposure to the marine 

environment; 
• Must be less than 10 percent manufactured sand; 
• Must be a minimum of 75 percent sand, optimally 80 percent sand or greater and with a 

percent sand content within 10 percent of the grain size envelope of the beach profile; and 
• Must not form a hardpan after placement. 
 
The rate of sand placement on the beach is also proposed to replicate nature as closely as 
possible.  Coastal watersheds naturally yield sediment from rain runoff in the wet season and the 
coastal zone is acclimated to this seasonal turbidity pattern.  Natural sediment delivery to the 
coast occurs during the wet season (fall and winter); therefore, the majority of the beach fill 
volume is proposed to occur in the fall and winter seasons - September through May, or Labor 
Day to Memorial Day.  This time period is also referred to as “low beach use season” because it 
has less human usage compared to summer months.   
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Table 1 
Project Summary 

  
Receiver Site 

(north to south) Beach Fill Design Amount of Sand (cy) Per Year 
& Truck Trips Percent Fines Season and Duration Staging Area / Haul Route(s) Ingress / Egress Source / Stockpile Location 

City of Encinitas  
Moonlight Beach – South of A 
Street to North of D Street, approx. 
1,100 feet 
 
(Same footprint as RBSP) 

Beach Berm: create an approximate 
180-foot berm with a 20:1 slope 
approximately 50 to 500 feet 
offshore with a finished surface 
elevation of +12 feet MLLW 
 
Below MHTL:  3- to 4-foot-high 
mound placed near the +1 foot 
MLLW approximately 300 to 350 
feet offshore 

Amount of Sand:  up to 150,000 
if 0 – 10% fines; up to 25,000 if 
11 – 25% fines 
 
(Received 154,000 in RBSP at 
4% fines) 
 
# of Truck Trips:  10,714 for 
150,000 cu. yd. 

25% fines or less September 15 – February 28:  unrestricted if <10% fines, up to 25,000 cy if 11% – 
25% fines. 
 
March 1 – May 31*  
 
June 1 – September 14:  no placement to avoid high beach use season 
 
Placement Monday – Friday during typical construction hours (7:00 a.m. to dusk), 
no holidays or weekends. 

Staging Area:  In Moonlight Beach 
parking lot and near restrooms; Park-
n-Ride lot (Caltrans was supportive 
but would require an encroachment 
permit – City would submit permit 
application as projects come up) but 
would only be available from 9:00 
a.m. to 3:30 p.m. Monday - Friday 
 
Haul Route(s):  I-5, Coast Highway 
101, Encinitas Boulevard  

Ingress:  Moonlight Beach 
public access from western 
terminus of Encinitas 
Boulevard (B Street)  
 
Egress:  Either loop back and 
exit via Encinitas Boulevard. 

Source:  Local contribution; 
possibly including material in 
Saxony detention basin 
 
Stockpile:  City’s Public Works 
facility on Calle Magdalena is a 
potential site 

Batiquitos – South of Batiquitos 
Lagoon inlet, approx. 750 feet long 
 
(Same footprint as RBSP) 

Beach Berm: create an approximate 
350-foot berm with a 10:1 slope 
approximately 350 feet offshore 
with a finished surface elevation of 
+12 feet MLLW 
 
Below MHTL:  3- to 4-foot-high 
mound placed near the +1 foot 
MLLW approximately 450 to 525 
feet offshore 

Amount of Sand:  up to 120,000 
if 0 – 10% fines; up to 25,000 if 
11 – 25% fines 
 
(Received 117,000 in RBSP at 
4% fines) 
 
# of Truck Trips:  8,571 for 
120,000 cu. yd. 

25% fines or less September 15 – February 28:  unrestricted if <10% fines, up to 25,000 cy if 11% – 
25% fines. 
 
March 1 – May 31* 
 
June 1 – September 14:  no placement to avoid high beach use season 
 
Placement Monday – Friday during typical construction hours (7:00 a.m. to dusk), 
no holidays or weekends. 

Staging Area:  None available at the 
Batiquitos site; Park-n-Ride lot 
(Caltrans was supportive but would 
require an encroachment permit – City 
would submit permit application as 
projects come up) but would only be 
available from 9:00 a.m. to 3:30 p.m. 
Monday - Friday 
 
Haul Route(s):  I-5, La Coasta 
Avenue, Poinsettia Avenue, Carlsbad 
Boulevard  

Ingress:  South of Batiquitos 
inlet from Carlsbad 
Boulevard  
 
Egress:  Either loop back and 
exit to Carlsbad Boulevard. 

Source:  Local contribution; 
possibly including material in 
Saxony detention basin 
 
Stockpile:  City’s Public Works 
facility on Calle Magdalena is a 
potential site 

City of Solana Beach  
From Fletcher Cove south within 
RBSP footprint 
 
(RBSP footprint was from Fletcher 
Cove south approximately 1,900 
feet) 
 

Beach Berm: create an approximate 
100-foot berm with a 10:1 slope 
approximately 50 to 250 feet 
offshore with a finished surface 
elevation of +9 feet MLLW 
 
Below MHTL:  3- to 4-foot-high 
mound placed near the +2 foot 
MLLW approximately 200 to 275 
feet offshore 

Amount of Sand:  up to 150,000 
if 0 – 10% fines; up to 25,000 if 
11 – 25% fines 
 
(Received 146,000 in RBSP at 
4% fines) 
 
# of Truck Trips:  10,714 for 
150,000 cu. yd. 
 

Up to 25% maximum 
for small projects; 10% 
or less for large projects 
within same footprint as 
RBSP with monitoring; 
additional monitoring 
with 11% to 25% fines 

September 15 – February 28:  unrestricted if <10% fines, up to 25,000 cy if 11% – 
25% fines. 
 
March 1 – May 31*  
 
June 1 – September 14:  no placement to avoid high beach use season unless only 
pure sand 
 
Placement Monday – Friday; 9am – 2pm; Potential night time construction 7pm – 
5am, no holidays or weekends. 

Staging Area:  Parking lot at Fletcher 
Cove and Distillery parking lot across 
from Fletcher Cove along Sierra 
Avenue 
 
Haul Route(s):  Lomas Santa Fe 
Drive, Coast Highway 101, and 
possibly Via de la Valle per 
discussions with the City of Del Mar 
and the City of San Diego 

Ingress:  Concrete ramp at 
Fletcher Cove 
 
Egress:  Concrete ramp at 
Fletcher Cove 

Source:  Local contribution 
 
Stockpile:  None. 

City of Coronado  
Between NAS North Island and 
Naval Amphibious Base;  
North Beach portion from NAS 
North Island south approximately 
1,000 feet south available in high 
beach season  
 
(No RBSP site in Coronado) 

Beach Berm: create an approximate 
200-foot berm with a 20:1 slope 
approximately 500 to 900 feet 
offshore with a finished surface 
elevation of +10 feet MLLW 
 
Below MHTL:  2- to 3-foot-high 
mound placed near the +2 foot 
MLLW approximately 850 to 875 
feet offshore 

Amount of Sand:  100,000 
maximum; only 50,000 cy/yr at 
North Beach 
 
(No RBSP site in Coronado.) 
 
# of Truck Trips:  7,143 for 
100,000 cu. yd. 

Less than 5%; onsite 
screening and sanitize 
sand for North Beach; 
the Shores could receive 
up to 10% fines. 

September 15 – February 28:  unrestricted if <10% fines, 0 cy if 11% – 25% fines 
(City’s choice).  
 
March 1 – May 31*  
 
June 1 – September 14:  no placement except for backshore at North Beach . 
 
Placement Monday – Friday during typical construction hours (7:00 a.m. to dusk), 
no holidays or weekends.   

Staging Area:  None available  
 
Haul Route(s):  Ocean Drive, Ocean 
Boulevard, Orange Avenue, Avenida 
del Sol, Avenida del Lunar.   

Ingress / Egress:  Ocean 
Drive, Avenida del Sol, and 
Avenida del Lunar; Ocean 
Place and Ocean Boulevard 
(bridge to Orange Avenue), or 
Third Street to Alameda 
Boulevard to Ocean 
Boulevard 

Source:  Local contribution – 
within the city boundaries; Navy 
(best source) 
 
Stockpile:  None. 

City of Imperial Beach  
Imperial Beach Boulevard to the 
southern end of Seacoast Drive; 
south of Admiralty Way allowed 
all year 
 
(RBSP site from Admiralty Way 
south approx. 2,300 feet) 

Beach Berm: create an approximate 
120-foot berm with a 20:1 slope 
approximately 50 to 375 feet 
offshore with a finished surface 
elevation of +10 feet MLLW 
 
Below MHTL:  2- to 3-foot-high 
mound placed near the +2 foot 
MLLW approximately 250 to 300 
feet offshore 
 
Near-shore:  -5 to -25 MLLW and 
approximately 252 feet to 2,000 
feet offshore 

Amount of Sand:  75,000 
maximum per year, with 25,000 
maximum per project 
 
(Received 120,000 in RBSP at 
2% fines) 
 
# of Truck Trips:  5,357 for 
75,000 cu. yd. 

25% fines or less September 15 – February 28:  unrestricted if <10% fines, up to 25,000 cy if 11% – 
25% fines. 
 
March 1 – May 31*  
 
June 1 – September 14:  placement would require coordination with USFWS and 
may require least tern and snowy plover monitoring, and may require grunion 
monitoring if habitat suitable for spawning,  
 
Placement Monday – Friday during typical construction hours (7:00 a.m. to dusk), 
no holidays or weekends.   

Staging Area(s):  Trucks along 
Imperial Beach Boulevard north of 
Slough.  Use 9th Street from north into 
the city.  Equipment in Port of 
San Diego parking lots near Dahlia 
Avenue and Elkwood Avenue. 
 
Haul Route(s):  Coronado Boulevard/ 
Imperial Beach Boulevard, 9th Street, 
Seacoast Drive along its entire length 
if needed; southern street ends. 

Ingress:  Admiralty Avenue, 
Descanso Avenue, Elm 
Avenue, and the south end of 
Seacoast Drive 
 
Egress:  Descanso Avenue, 
southern end of Seacoast 
Drive (ingress/egress could 
reverse during low tide), and 
Descanso Avenue and Elm 
Avenue 

Source:  Local contribution 
 
Stockpile:  None. 

Notes: 
● MHTL = Mean High Tide Line  ● High beach use season is during the summer months from Memorial Day to Labor Day. 
● MLLW = Mean Low Low Water  ● Low beach use season is outside of the summer months from Labor Day to Memorial Day.  
* March 1 – May 31:  grunion monitoring may be required if habitat suitable for spawning; would allow up to 25,000cy per month (maximum placement of 14 days/month) with a maximum fines percentage of 10% at a minimum distance of 150 ft. between placements at sandy beaches only.   
    This seasonal restriction would not apply at cobble beaches. 
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Placement of sand material would be limited at select receiver sites during the summer 
months (June through August, or Memorial Day through Labor Day) also referred to as the 
“high beach use season”.  This season between Memorial Day and Labor Day has the 
highest beach usage for recreation but is also the most active construction season.  
Restricting all sand placements to occur only outside of the high beach use season could 
result in substantial missed opportunities.  All of the less-than-optimum sand would have 
to be placed in the fall/winter during the low beach season due to the anticipated turbidity 
plume to be generated.  Some limited placement of optimum sand could occur during the 
high beach use season, depending on the jurisdiction. 
 
In addition, there are particular allowances and seasonal restrictions for the beach fill sites 
during the spring for intertidal species and foraging birds.  Table 2 summarizes all the 
allowances and restrictions throughout the year. 
 

Table 2 
Summary of Opportunistic Beach Nourishment Placement Allowances  

and Seasonal Restrictions 
 

Receiver Sites Design 
Characteristics Encinitas 

Moonlight 
Encinitas 
Batiquitos 

Solana 
Beach Coronado Imperial Beach 

Method of Placement Allowed 
Receiver Site 

Length 
(approximate) 

1,100 ft. 1,500 ft. 1,800 ft. 7,200 ft. 2,300 ft. 

Beach Berm Yes Yes Yes Yes 
Surf Zone Yes Yes Yes Yes 

Nearshore n/a n/a 

Yes, with pre-
construction 
confirmation 

that no sensitive 
resources are 

present 

Yes, with pre-
construction 

confirmation that no 
sensitive resources are 

present 

Maximum Quantities Allowed Given % Fines 
Maximum 

Annual Volume 150,000 cy 120,000 cy 150,000 cy 100,000 cy 75,000 cy 

0 – 10% 150,000 cy 120,000 cy 150,000 cy 

100,000 cy 
maximum and 
only 50,000 

cy/yr at North 
Beach 

11 – 25% 
Nearshore 

placement only 
Up to 25,000 cy Up to 25,000 cy Up to 25,000 cy n/a 

75,000 maximum per 
year, with 25,000 

maximum per project 

Timing and Duration for Placement 

Monday – 
Friday, no 
holidays or 
weekends 

During typical construction hours 
(7:00 a.m. to dusk) 

Between 9am – 
2pm; Potential 
night time 
construction to 
7pm – 5am 

During typical 
construction 
hours (7:00 a.m. 
to dusk). 

During typical 
construction hours 
(7:00 a.m. to dusk). 

Seasonal Restrictions for Placement 
< 10% fines = Unrestricted 

September 15 – 
February 28 11 – 25 %fines = up to 25,000 

cy/fill event 

11 – 25 %fines 
= up to 25,000 
cy/yr 

0 (city choice) 11 – 25 %fines = up to 
25,000 cy/yr 
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Receiver Sites Design 
Characteristics Encinitas 

Moonlight 
Encinitas 
Batiquitos 

Solana 
Beach Coronado Imperial Beach 

March 1 –  
May 31 

Grunion monitoring may be required if habitat suitable for spawning; would allow up to 25,000 
cy/month (maximum placement of 14 days/month) with a 10 % fines maximum at a minimum 
distance of 150 ft. between placements at sandy beaches only.  No restriction at cobble beaches. 

June 1 –  
September 14  

No placement to avoid high beach 
use season. 

No placement to 
avoid high 
beach use 
season unless 
pure sand (max. 
= 5,000 cy). 

No placement 
except for 
backshore at 
North Beach 
only. 

Placement would 
require coordination 
with USFWS and each 
project to send out 
notification; may 
require least tern and 
snowy plover 
monitoring, Pismo 
clams, and may require 
grunion monitoring if 
habitat suitable for 
spawning. 

* Time period May 31- September 1 time restriction to only allow deposit on North Beach back beach area for the City 
of Coronado. 

Note:  As an example, with the above volume and fines restrictions, maximum offshore sedimentation of less than 
0.5 inch (1.3 centimeters) would be expected on an annual basis within the nearshore portion of a beach profile directly 
offshore the receiver site, and would exponentially decrease with increasing distance down- and upcoast of each site.  
That number is calculated by assuming 25% fines within 25,000 cy equals 6,250 cy of fines annually.  Assuming that 
volume of fines disperses over a 2,000 foot by 2,000 foot area (4,000,000 square foot or 92-acre area) directly off the 
placement site, the thickness of the deposit would be 0.5 inches (calculated by converting 6,250 cy to cubic feet and 
dividing by the area to get depth in feet; feet are then multiplied by 12 to get inches).   
 
The following discussion addresses the maximum total of cubic yards per year (cy/yr) of 
material with a particular fines fraction that may be placed at each receiver site.  The 
annual maximum quantity at each of the sites would be linked to the percentage of fine-
grained particles (or fines) in the opportunistic material.  That is, the greater the percentage 
of fines, the less material could be placed on a receiver site, thereby avoiding adverse sand 
deposition effects from the most fine-grained material moving offshore.   
 
City of Encinitas 
 
The project consists of placing opportunistic sand on two receiver sites, Moonlight Beach 
and just south of Batiquitos Lagoon (Figure 2).  Up to a maximum total of 150,000 cy/yr of 
sand may be placed at the Moonlight Beach site for material with up to 10 percent fines 
(with monitoring requirements) and up to 25,000 cy/yr of sand with 11 – 25 percent fines.  
At the Batiquitos site, up to a maximum total of 120,000 cy/yr of sand may be placed for 
material up to 10 percent fines (with monitoring requirements) and up to 25,000 cy/per fill 
event of sand with 11 – 25 percent fines.  These sites are the same locations that each 
received 104,000 cy and 117,000 cy of material in the RBSP, respectively.   
 
Placement on sandy beaches during the period of March 1 to May 31 is restricted to 
minimize potentially significant impacts to invertebrate recruitment and grunion spawning.  
Specifically, up to 25,000 cy (with ≤ 10% fines) may be placed each month within this 
time period.  Placement can only occur over periods of two weeks maximum per month at 
either site, but placement could alternate (e.g., 2 weeks at Moonlight, then 2 weeks at 
Batiquitos).  Placement can also only occur over discreet areas of the beach rather than 
over the entire beach area.  A different placement site would be used each event and have a 
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minimum spacing of 150 feet between placement sites, and located such that subsequent 
placements would not require vehicle disturbance of previously used sites.  Since the City 
has identified two receiver sites, the two-week period for placement may alternate between 
the two receiver sites to allow for consecutive placement avoid losing any potential sand 
placement. 
 
When opportunistic material is being placed on beaches characterized as cobble, these 
springtime restrictions would not be applicable because such beaches would not support 
grunion spawning or invertebrate recruitment.  There would be no significant impacts to 
these species in the cobble habitat.   
 
City staff has identified one source of opportunistic material that may be viable on a yearly 
basis.  There is an existing 0.10 acre, concrete-lined, flood control detention basin on the 
west side of Saxony Road, approximately 0.5 mile south of La Costa Avenue as discussed 
under the section of “Haul Routes, Stockpiling, and Operations” and shown in Figure 17.  
It is approximately 40 feet wide by 80 feet long.  This basin collects runoff for capture and 
deposition of sediment to control downstream water quality.   
 
Basin sediments were analyzed for chemical and physical parameters (URS 2005).  The 
analysis indicated that approximately one-half of the sediment in the basin would be 
suitable for beach replenishment.  The tested material had fines ranging from 2.2 to 13.7 
percent.  Samples were tested for 17 types of metals.  Of the 17, 10 were not detected.  Of 
the remaining 7, none were at levels that would preclude material use for beach 
nourishment.  Currently, the city cleans out this basin and deposits it in an upland landfill 
and typically hauls the sand material from this site between October and November.  
Under this project, the suitable portions of the material would instead be trucked to the 
beach receiver site.  The annual quantity would vary depending upon rainfall and runoff 
amounts, but it is anticipated to be approximately 5,000 to 10,000 cy on average.   
 
A potential stockpile location would be the City’s Public Works facility located on Calle 
Magdalena.  However, the City of Encinitas has not determined if this site would serve as a 
stockpile location.  Projects currently being identified as potential sand sources include the 
Pacific Station and the Encinitas Resort Hotel.  The Pacific Station proposes a three-story 
mixed use building with two levels of underground parking and a two-story restaurant 
building with an approximate 40,000 cy of potential sand.  This proposed project is located 
at E Street and Coast Highway 101.  The Encinitas Resort Hotel project would be located 
at the end of La Costa Boulevard and Coast Highway 101, near the Batiquitos receiver site, 
with an approximate 50,000 cy of potential sand.  Additional potential sand sources are not 
specifically identified, but could include construction projects and dredging.  
 
City of Solana Beach 
 
The project consists of placing up to a maximum total of 150,000 cy/yr of sand at the 
Fletcher Cove site in Solana Beach for material 10 percent fines or less (Figure 3).  This 
amount may also include a maximum total of 25,000 cy/per fill event sand material for 11 - 
25 percent fines for nine months between September 15 to May 31.  If more than one 
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project is occurring at the same time, or if multiple haul trucks from one project are 
contemplated to be simultaneously used, the City may restrict the hours from 9:00 a.m. to 
2:00 p.m.  In addition, the smaller the volume of opportunistic sand to be hauled and 
placed at the site would create more flexibility to implement work outside the construction 
hours from 9:00 a.m. to 2:00 p.m.  There may be potential to utilize nighttime construction 
between the hours of 7:00 p.m. and 5:00 a.m.  The RBSP footprint in Solana Beach 
included Fletcher Cove and extended south approximately 1,800 feet.  The smaller 
opportunistic events could be placed anywhere within this footprint during the season from 
September 15 to February 28.  The largest project currently identified in the City of Solana 
Beach which may contribute opportunistic sand material would be the planned 
underground parking garage at the Solana Beach North County Transit District Train 
Station.  This could contribute as much as 40,000 to 65,000 cy to be constructed in two 
phases, with the first as early as 2008.  Other, more typical projects would be underground 
parking for single family residences, multi-family complexes, or commercial projects.  
These projects could typically yield approximately 2,000 cy or less. 
 
Placement during the period of March 1 to May 31 is restricted to minimize impacts to 
invertebrate recruitment and grunion spawning.  Specifically, up to 25,000 cy (with ≤ 10% 
fines) may be placed each month within this time period.  Placement can only occur over 
periods of two weeks maximum per month.  Placement can also only occur over discreet 
areas of the beach rather than over the entire beach area.  A different placement site would 
be used each event and have a minimum spacing of 150 feet between placement sites, and 
located such that subsequent placements would not require vehicle disturbance of 
previously used sites.   
 
Placement during the period of June 1 to September 14 is also restricted to minimize 
impacts to invertebrates, grunion, and foraging birds as well as the high beach use season, 
unless it is only pure sand.   
 
City of Coronado 
 
The project consists of placing up to a maximum total of 100,000 cy/yr of sand in this 
jurisdiction for material of 10 percent or less fines, with 5% fines for North Beach and up 
to 10% fines for Coronado Shores (Figure 4).  However, the largest project expected to 
occur would be 50,000 cy.  The beach area in front of the high rise residential complex, 
known as the Coronado Shores, could receive up to 10 percent fines.  Potential sand 
material would be from underground parking structures, or projects at the adjacent military 
base at NAS North Island.  In addition, another large potential source of opportunistic sand 
is associated with the U.S. Navy warehouse located by the carrier piers and should the U.S. 
Navy move forward with this project, sampling and analysis for testing of the sediments 
for grain size and chemistry would be prepared to determine if the material is suitable for 
beach placement or not.   
 
Placement during the period of March 1st to May 31st is restricted to minimize impacts to 
invertebrate recruitment and grunion spawning.  Specifically, up to 25,000 cy (with ≤ 10% 
fines) may be placed each month within this time period.  Placement can only occur over 
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periods of two weeks maximum per month.  Placement can also only occur over discreet 
areas of the beach rather than over the entire beach area.  A different placement site would 
be used each event and have a minimum spacing of 150 feet between placement sites, and 
located such that subsequent placements would not require vehicle disturbance of 
previously used sites.  This measure will minimize impacts to invertebrate forage base 
used by shorebirds, including snowy plovers.  Based upon communication with the 
U.S. Fish and Wildlife Service, sand replenishment activities would not take place on the 
Dog Beach portion of Coronado Beach during snowy plover breeding season as it is too 
close to plover nesting areas on the adjacent military base (A. Folarin, USFWS August 
2007).  Grunion and turbidity monitoring also are required to avoid significant impacts to 
grunion spawning and minimize impacts to California least tern foraging. 
 
Placement during the period of June 1 to September 14 is also restricted to minimize 
impacts to invertebrates, grunion, and foraging birds (including snowy plover).  
Specifically, each placement can only occur up high on the back beach area in the vicinity 
of a large local depression on North Beach identified by City staff.  No beach berm or 
surfzone placement can occur in the intertidal zone during the peak summer period. 
 
Placement during September 15 to March 1 does not have restrictions since it is outside the 
breeding season of sensitive resources such as snowy plover and California least tern.  
However, monitoring and other protective measures are recommended to minimize 
disturbance to wintering snowy plovers. 
 
City of Imperial Beach 
 
The project consists of placing up to a maximum total of 75,000 cy/yr of sand material at 
the Imperial Beach site for fines up to 25 percent during the offseason.  Each project would 
be limited to a maximum of 25,000 cy.  The RBSP footprint was from Admiralty Way 
south approximately 2,300 feet.  As part of that project, 120,000 cy were placed in this 
location (Figure 5).  
 
Offseason placement is acceptable for the 11-25% fines, but this fines fraction is not 
acceptable during the summer season from March 1 to September 14 due to bird foraging.  
The fines fraction acceptable during the breeding season is 10% or less.   
 
Placement during the period of March 1 to May 31 is restricted to minimize impacts to 
invertebrate recruitment and grunion spawning.  Specifically, up to 25,000 cy (with ≤ 10% 
fines) may be placed each month within this time period.  Placement can only occur over 
periods of two weeks maximum per month.  Placement can also only occur over discreet 
areas of the beach rather than over the entire beach area.  A different placement site would 
be used each event and have a minimum spacing of 150 feet between placement sites, and 
located such that subsequent placements would not require vehicle disturbance of 
previously used sites. 
 
Placement during the period of June 1 to September 14 would only be allowed for the area 
south of Imperial Beach Boulevard with appropriate monitoring in coordination with 
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CDFG, NMFS, and the USFWS.  The same placement restrictions as described above for 
the period between March 1 and May 31 that avoids repetitive placement in the same 
location also would apply to placement during June 1 and September 14. 
 
Opportunistic sand sources would primarily be from construction projects within the city 
limits and the Tijuana River Estuarine Research Reserve.  Some projects currently 
identified include a hotel and parking garage is proposed at 800 Seacoast Drive, between 
Date Avenue and Daisy Avenue, which would replace an existing hotel and may generate a 
moderate amount of material within the 5 year project lifespan.  Under this scenario, 
approximately 15,000 cy would be graded for the parking garage, but would have to be 
tested to determine the amount of available potential beach nourishment material.  The 
newer hotel would be sited as much as 40 feet back from the beach, thereby creating more 
space for a sandy beach area.  There is another potential beachfront hotel development at 
Seacoast Drive and Imperial Beach Boulevard, which could provide a source for beach 
material.  In addition, the Tijuana River Valley Debris and Sedimentation Detention Basins 
(Tijuana River Valley basins), Goat Canyon sediment basins would be potential sources 
for sand if deemed as opportunistic sand for placement.  The Tijuana River Valley basins 
were recently created and are associated with the restoration efforts of the Tijuana Estuary.  
Clearing of these basins could yield sources of high-quality sand on a frequent basis and 
approximately 60,000 cy would potentially be captured in these basins.  This material 
would only be utilized if chemical testing confirms it is not contaminated and the material 
meets other suitability criteria.   
 
(2) Beach Fill Design  
 
Each sandy beach site is restricted for placement between March 1 and May 31 to avoid 
potentially significant impacts to invertebrates and grunion.  Cobbly beaches do not 
provide suitable habitat for grunion or invertebrate recruitment, so these restrictions do not 
apply.  Placement must initially be placed farthest away from the access point.  Subsequent 
placements must be spaced 150 feet apart, and placed farthest from the accessway first, 
then placed progressively closer to the accessway.  Avoidance of repetitive placement in 
the same location would minimize interference with seasonal recruitment of beach 
invertebrate populations and would avoid direct impacts to invertebrates after they recruit 
to placement locations.  A similar placement strategy also would be employed during June 
1 and September 15 for those sites where placement may be permitted during that time 
with concurrence from the USFWS (e.g., Imperial Beach). 
 
There are up to three possible beach fill design options in the four jurisdictions:  (1) 
placement as a beach berm; (2) placement directly into the surf zone; or (3) nearshore 
placement.  The berm option would only be used when there is beach quality sand that 
would visually blend in with the natural beach sand and would not form a hardpan.  Once 
the fill material is placed on or near the receiver site, it would be redistributed by wave 
action and other natural forces.  The initial placement size would be redistributed to reach 
an equilibrium that would vary at every place and every time.  Thus, a 100-foot-wide berm 
would not translate to a 100-foot-wide finished beach.  The long-term intent is to increase 
sediment delivery to the littoral cell as a whole and result in gradually widening beaches.   
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The three design options are described as follows: 
 
Beach Berm 
 
Beach fill may be placed as a layer over the existing beach as a berm.  The berm would be 
a level surface extending a certain distance from the back of the beach towards the ocean, 
then sloping gradually into the water.  The elevation, width, length, and slope of the berm 
would vary for each sand placement opportunity, depending upon the quantity of material 
to be placed and its qualities, as well as the condition of the beach at the time of material 
placement.  This option is ideal for good quality material with good color and low fill 
content. 
 
Surf Zone Placement 
 
Beach fill may also be placed below the mean high tide line (MHTL) directly into the surf 
zone if the material is darker colored than the existing beach sand.  This placement option 
could be utilized for receiver sites without rocky substrate with sensitive resources (e.g., 
surfgrass) in the surf zone.  Sand would be delivered to the beach and carried by wheeled 
loaders to the water’s edge, then pushed as far seaward as possible by bulldozers.  At low 
tide, the material would be pushed as far seaward as possible and left in a long, linear dike 
parallel to the coast so that it would be reworked by waves during the following rising tide.  
Therefore, the sand would have to be placed in increments if the quantity to be placed 
exceeded the rate of daily reworking by waves.  The darker-colored clays would be 
winnowed out of the material by waves and currents and carried offshore and sand would 
be left behind.  Surf zone placement would likely be the design used most often for sand 
placement of opportunistic material given that it may be darker in color and have high 
fines content.  Dimensions may vary depending on conditions at the time of construction, 
including time of year, quantity, and specific beach fill design. 
 
Nearshore Placement 
 
Sand may also be placed nearshore at appropriate beach locations.  This placement option 
could be utilized for receiver sites without sensitive resources (e.g., Pismo clam beds, giant 
kelp beds, surfgrass beds, persistent reefs with sea fans, sea palms, dense understory kelp).  
Dimensions may also vary with this design option depending on conditions at the time of 
construction, including time of year, quantity, and beach fill design.  This concept is 
similar to that used by the USACE in placement of less-than-optimum sands off of the 
Santa Ana Rivermouth in 1992, and for placement off of Bolsa Chica in 2005/2006.  The 
nearshore placement would deposit a layer of sediment in the ocean at the end of a 
discharge line.  The placement of sand would be located over a certain swath of the 
nearshore by moving the end of the line as the mound forms.  It may initially be placed in 
water depths between -10 and -25 feet MLLW and reach a crest elevation of near -10 feet 
MLLW depending on quantities.  The discharge line would be a small (8-12 inch diameter) 
flexible hose attached to a small pump on the beach.  Less-than-optimum material would 
be trucked to the site, then mixed with seawater and sent in a slurry mixture via the pipe 
into the nearshore.  Two small submersible pumps would be required:  one to pump 
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seawater inland to a couple of portable hoppers or containers (like Baker tanks) on the 
beach and another in the hopper to pump the slurry to the ocean.  Trucks would dump their 
loads into the water-filled hopper and leave.  The pumps would be up to 50 horsepower 
diesel engines.  Electric ones are suitable if connections are available.  The pump would be 
placed in the hopper(s) by crane.  The line from the ocean to the hopper with seawater 
would be 4 to 6 inches in diameter.  The line from the hopper to ocean for the slurry would 
be 6 to 8 inches in diameter.  The pump would operate at a small hole (5 to 10 feet deep) 
filled with ocean water.  The pumps would be stationary, but the hoses would be flexible.  
While discharging, the hose head would be weighted to remain close to the bottom.  This 
would help to reduce turbidity.  The hose itself would be marked with floats to avoid 
navigational conflicts.  In addition, a clear area would be required along the length of the 
hose to avoid damage. 
 
The following discussion includes descriptions of the beach fill designs with cross-section 
details for each of the receiver sites.  These beach fill concepts are designed to minimize 
impacts to known adjacent resources. 
 
City of Encinitas 
 
The two beach fill designs for the City of Encinitas project include beach berm and surf 
zone placement, although the City has noted that surf zone placement is most likely.  The 
project footprint for the receiver site at Moonlight Beach is shown in Figure 6.  The project 
footprint for the receiver site at Batiquitos is shown in Figure 7.  These footprints would be 
identical to the footprint evaluated in the RBSP EIR/EA, with the exception of the 
Batiquitos site that is shortened by 50% to remain entirely within the City.  Sand 
placement is proposed at Moonlight Beach over an area approximately 1,100 feet long 
from A Street to D Street.  Sand placement is proposed at Batiquitos over an area 
approximately 750 feet long from the lagoon inlet south.   
 
The cross-section views for these two options at Moonlight Beach are illustrated in Figure 
8.  The beach berm placement is proposed to be within a surface layer with a finished 
surface elevation of +12 feet MLLW and create 180-foot berm.  This would occur 
approximately 50 to 500 feet offshore and generally slope towards the ocean at 
approximately 20:1 (horizontal:vertical).  The maximum dimensions for surf zone 
placement below the MHTL would be a 3- to 4-foot-high mound placed near the +1 foot 
mean low low water (MLLW) topographic contour or lower, depending on conditions at 
the time of placement.  It would likely extend along the length of the project site 
approximately 300 to 350 feet offshore.   
 
The cross-section views for these two options at Batiquitos are illustrated in Figure 9.  The 
beach berm placement is proposed to be within a surface layer with a finished surface 
elevation of +12 feet MLLW and create 350-foot berm.  This would occur approximately 
350 feet offshore and generally slope towards the ocean at approximately 10:1 
(horizontal:vertical).  The maximum dimensions for surf zone placement below the MHTL 
would be a 3- to 4-foot-high mound and would likely extend along the length of the project 
site approximately 450 to 525 feet offshore.   



�������	

�������	

���������������

��������������������������������

�
�����������������

��������	
�	��������	������������������������
����������
�������������� ��!"�#��$����� %����	�
��	����
��	� ������	����&'(��))�*+��,-,.��/0��0� 

��
�

�
��

���������

�������������������������	���



�������	

�������	

���������������

����������������������������

�
�����������������

��������	
�	��������	������������������������
����������
�������������� ��!"�#��$����� %����	�
��	����
��	�&'�����()*��++�,'��-.-/��01��1� 

��
�

�
��

���������

�������������������������	�� 



�������	

�������	

�������������������

��������������������������������

�
�����������������

��������	
�	��������	������������������������
����������
�������������� ��!"�#��$����� %����	�
��	����
��	�&'�����()*��++�,'��-.-/��01��1� 

��
�

�
��

���������

��������������������

� !���"#������������

 ��$�%����&&����'��($)�*�	��+



�������	

�������	

�������������������

����������������������������

�
�����������������

��������	
�	��������	������������������������
����������
�������������� ��!"�#��$����� %����	�
��	����
��	�&'���
�������()*��++�,'��-.-/��01��1� 

�������������������������	���



 

Page 31 of 110 

City of Solana Beach 
 
The two beach fill designs for the City of Solana Beach project include beach berm and 
surf zone placement.  The project footprint for the City of Solana Beach is shown in Figure 
10 and sand placement is proposed within the former RBSP footprint south of Fletcher 
Cove.  The RBSP footprint extended south from Fletcher Cove for a distance of 
approximately 1,900 feet.  
 
The cross-section views for these two options are illustrated in Figure 11.  The beach berm 
placement is proposed to be within a surface layer with a finished surface elevation of +9 
feet MLLW and create a 100-foot berm.  This would occur approximately 50 to 250 feet 
offshore and generally slope towards the ocean at approximately 10:1.   
 
The maximum dimensions for surf zone placement would be a 3- to 4-foot-high mound 
placed near the +2 foot MLLW topographic contour or lower, depending on conditions at 
the time of placement.  It would likely extend along the length of the project site 
approximately 200 to 275 feet offshore.   
 
City of Coronado 
 
The three beach fill designs for the City of Coronado project include beach berm 
(including on the high portion of the beach at North Beach), surf zone placement, and near-
shore placement.  The project footprint for the City of Coronado is shown in Figure 12.  
No footprint was evaluated for the City of Coronado in the RBSP EIR/EA.  Two fill sites 
have been identified for use (North Reach, South Reach) if sand is placed as a beach berm 
on the upper beach with a 20:1 slope to the surf zone (Figure 2).  The North Reach fill site 
may accommodate up to a maximum of 25,000 cy and the South Beach Reach fill site may 
accommodate up to a maximum of 50,000 cy during a single placement event.  Smaller 
volumes of sand may be placed at the fill sites.  Sand also may be placed in low mounds 
(2- to 3-foot) in the surf zone below the mean high tide line throughout the project site.  
For example, a 2,600-foot length of beach may accommodate approximately 5,000 to 
6,000 cy of sand if placed as two-foot mounds in the surf zone (Lindquist 2007, personal 
communication).   
 
The cross-section views for these three options are illustrated in Figure 13.  The beach 
berm placement is proposed to be within a surface layer with a finished surface elevation 
of +10 feet MLLW and create 200-foot berm.  This would occur approximately 500 to 950 
feet offshore and generally slope towards the ocean at approximately 20:1 at two possible 
locations.  This scenario also includes placing sand farther inland than the typical beach 
berm to fill a large local depression on the beach area of North Beach. 
 
The maximum dimensions for surf zone placement would be a 2- to 3-foot-high mound 
placed near the +2 foot MLLW topographic contour or lower, depending on conditions at 
the time of placement.  It would likely extend along the length of the project site 
approximately 850 to 875 feet offshore.   
 



�������	

�������	

����������������

��������������������

�
�����������������

��������	
�	��������	������������������������
����������
�������������� ��!"�#��$����� %����	�
��	����
��	��������	��
�����&������'()��**�+&��,-,.��/0��0� 

��
�

�
��

����������

�������������������������	���



�������	

�������		

�������������������

�������������������

�
�����������������

��������	
�	��������	������������������������
����������
�������������� ��!"�#��$����� %����	�
��	����
��	��&&�'���
�������()*��&&�+'��,-,.��&&/0/� 

��������������������

������ ����!� ����������

"��#�$����%%�&&�'��(#)�*�	��+



�������	

�������	

����������������
�����������������

�
�����������������

��������	
�	��������	������������������������
����������
�������������� ��!"�#��$����� %����	�
��	����
��	�&������	���������'�(��))�*+��','-��./��/� 

������

���������

������������������������ �	��!


�		
��
�		
��

����������������������

�
��
�������������
�
	����	����������

�������
�	�
���� !"##�$�%

��&����
�	�
����'!(##�$�%



�������	
�����������������

�����

�������	

���������������������

�����������������

����
���	��	��������	����
��
���������
��������
���� !�
�"#$��%#�%�&��'&�(��)���� !�#'*
���	��#�	��
�#�	�++,
���
���-��!�.���++�/,
�-0-1���2$$2�'

�������		
����	�	������	����

�
�
�
�
�
	�
�
�


	�
��

�
�


�
�
�

�
�
�
 
	!
"
�
�
	�
��

�
�


�
�
�

�
�
�
�
	�
�
"
�
�
	�
��

�
�


�
�
�



 

Page 36 of 110 

The nearshore placement is proposed to be from -10 to -25 MLLW and approximately 825 
feet to 2,500 feet offshore along the entire length of the footprint.   
 
Summertime placement between June 1 and September 14 must be on the back beach area 
at North Beach to avoid impacts to sensitive bird species.  Between March 1 and May 31 
the standardized approach for protecting spawning grunion and invertebrates of providing 
a 150 foot buffer between placement sites is required if placement is to occur within the 
swash zone.   
 
A pre-construction survey by a qualified biologist is required to determine the nature of 
site use by snowy plovers and whether monitoring and/or additional protective measures 
are warranted during opportunistic sand placement at the City of Coronado municipal 
beach.  Grunion monitoring would be conducted if placement is scheduled during March 1 
through May 31.  Pre-construction monitoring is required to determine habitat suitability 
for spawning.  Monitoring by a qualified biologist with authority to halt or redirect 
placement is specified if habitat is determined to be suitable for spawning.  In addition, 
turbidity would be monitored daily during a placement event. 
 
City of Imperial Beach 
 
The three beach fill designs for the City of Imperial Beach project include beach berm, surf 
zone placement, and near-shore placement.  The project footprint for the City of Imperial 
Beach is shown in Figure 14.  Sand placement is proposed between Imperial Beach 
Boulevard to the southern end of Seacoast Drive.  The RBSP footprint was approximately 
2,300 feet in length, starting at Admiralty Way and heading south. 
 
The cross-section views for these three options are illustrated in Figure 15.  The beach 
berm placement is proposed to be within a surface layer with a finished surface elevation 
of +10 feet MLLW and create 120-foot berm.  This would occur approximately 50 to 375 
feet offshore and generally slope towards the ocean at approximately 20:1.   
 
The maximum dimensions for surf zone placement would be a 2- to 3-foot-high mound 
placed near the +2 foot MLLW topographic contour or lower, depending on conditions at 
the time of placement.  It would likely extend along the length of the project site 
approximately 250 to 300 feet offshore.   
 
The nearshore placement is proposed to be from -10 to -25 MLLW and approximately 550 feet to 
2,000 feet offshore along the entire length of the footprint.  
 
(3) Haul Routes, Stockpiling, and Operations  

The following discussion includes descriptions of the haul routes, stockpile locations if 
applicable, and operation times for each of the receiver sites.  Sand would be delivered by 
truck from areas throughout each city for its respective receiver site and it is assumed that 
the material would be generated locally by construction projects.  Rather than sand being 
trucked to upland disposal sites, it would be trucked immediately to the receiver site.  This 
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method would be the most likely method utilized for each of the receiver sites.  During any 
placement of beach sand, each city must coordinate the proposed haul routes with other 
projects that may impact identified haul routes. 
 
The City of Encinitas would be the only jurisdiction with a potential stockpile location 
identified for this project.  The potential stockpile location would be the City’s Public 
Works facility located on Calle Magdalena.  The City of Encinitas has not determined if 
this site would serve as a stockpile location.   
 
Hauling and sand placement would be allowed during typical construction hours between 
7:00 a.m. to dusk Monday through Friday, with the exception of Solana Beach where 
hauling would be restricted by proximity to several schools.  This is discussed separately 
under the Solana Beach heading.   
 
Table 3 summarizes the number of truck trips for each receiver site given maximum sand 
quantities.  Table 4 summarizes the number of truck trips for each receiver site under sand 
materials received from a typical construction project (2,000 to 50,000 cy).  Typical annual 
amounts are provided for each city under certain assumptions.  Encinitas assumes the flood 
control detention basin along Saxony Road (capacity of approximately 5,000 cy) along 
with two to three private garage projects under the estimation of 1,000 cy each for a total 
annual amount of 10,000 cy.  Solana Beach assumes five private garage projects for a total 
of 10,000 cy.  Coronado assumes 30,000 cy with the parking garage and Imperial Beach 
assumes 25,000 cy from the Tijuana River Valley basins.  These values are based upon a 
truck with a capacity of 14 cy and specifically for Solana Beach, the values assume 8 hours 
are available to truck for material from neighborhood or Highway 101.  In addition, the 
information provided in Table 3 for Encinitas is based upon the upcoming hotel project 
and the quantities indicated for Coronado and Imperial Beach are based upon site visits 
with each city in September 2005.   
 

Table 3 
Proposed Maximum Number of Truck Trips and Frequency 

 
Receiver Site & 

Maximum 
Annual 

Quantity (cy) 

Project 
Duration 
(weeks) 

Number of 
Trucks (14 cy 

per truck) 

Monthly 
Trips 

Weekly 
Trips 

Daily 
Trips 

Hourly 
Trips 

Time 
Interval 

(minutes) 

Encinitas 
(Moonlight) 
150,000 

30 10,714 1,261 315 63 8 8 

Encinitas 
(Batiquitos) 
120,000 

24 8,571 1,008 252 50 6 10 

Solana Beach 
150,000 30 10,714 1,261 315 63 8 8 

Coronado 
100,000 20 7,143 840 210 42 5 11 

Imperial Beach 
75,000 15 5,357 630 158 32 4 15 

Note:  The duration is estimated assuming 5,000 cy can be placed at a site within 5 working days and defines a working 
day as 8 hours.  Solana Beach assumes 8 hours available to haul material from neighborhood or Coast Highway 101  
Source:  Moffatt & Nichol 2007. 
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Table 4 
Proposed Typical Number of Truck Trips and Frequency 

 

Receiver Site & 
Quantity (cy) 

Duration 
(weeks) 

Number 
of Trucks 
(14 cy per 

truck) 

Monthly 
Trips 

Weekly 
Trips 

Daily 
Trips 

Hourly 
Trips 

Time 
Interval 

(minutes) 

Encinitas (Moonlight) 
50,000 10 3,571 1,190 298 60 7 8 

Encinitas (Batiquitos) 
50,000 10 3,571 1,190 298 60 7 8 

Solana Beach 
5,000 1 357 n/a 357 71 9 7 

Coronado 
50,000 10 3,571 1,190 298 60 7 8 

Imperial Beach 
25,000 5 1,786 595 149 30 4 16 

Note:  Calculations assumes the following:  quantity in Encinitas is based upon a hotel project scheduled to 
occur soon and 8 hours of available time for truck trips in Solana Beach.  Quantities for Coronado and 
Imperial Beach were based upon input from City staff. 
Source:  Moffatt & Nichol 2007.  
 
 
In addition, each city would finalize a public outreach element of the project to incorporate 
a method to report problems.  One component would be a telephone number and website 
for complaints, comments, and questions.  This contact information would be posted 
prominently at the site.  Input from that log of questions, comments, and complaints would 
be used to improve project operations throughout the project life. 
 
City of Encinitas 
 
The proposed haul route identified for trucks to the project site from the Saxony detention 
basin location would follow Saxony Road north to La Costa Avenue and head west to I-5 
as shown in Figure 16.  From I-5, the trucks would travel south to Encinitas Boulevard and 
head west to Moonlight Beach.  There is a public access point for Moonlight Beach from 
the western terminus of Encinitas Boulevard (B Street).  The trucks would enter at this 
beach access point and deposit their load for disbursement by earthmoving equipment.  
Trucks would loop back and exit at the point of beach entry.  Trucks may return to the 
Saxony detention basin location along the same route or utilize Coast Highway 101 north 
from Encinitas Boulevard to La Costa Avenue.  To minimize truck congestion at the beach 
site, trucks would be queued at the Saxony detention basin location.  Based upon the 
maximum total of 150,000 cy per year, it is estimated that an approximate total of 63 truck 
trips would be required per working day for a project duration of 30 weeks and assuming 5 
working days out of each week for approximately 8 hours each day.  However, the most 
likely typical scenario would be 50,000 cy over 10 weeks (Table 4). 
 
The staging area would be located in the Moonlight Beach parking lot and near the 
restrooms.  The City of Encinitas would coordinate with the Parks and Recreation 
Department regarding this staging area.  Another potential staging area would be the  
Park-n-Ride lot located immediately east of I-5 along the north side of La Costa Avenue.  
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The Park-n-Ride lot would only be available for use from 9:00 a.m. to 3:30 p.m. Monday 
through Friday.  Staging areas are utilized by trucks, either empty or filled, awaiting 
dispatch to pick-up or deliver opportunistic sand material.  Specifically regarding the use 
of the Park-n-Ride lot, the trucks would not interfere or impede access.  An encroachment 
permit would need to be obtained by the City from Caltrans for use of the Park-n-Ride lot 
and would contain conditions to assure no damage to the pavement would result from the 
number of trucks and the loads.   
 
The proposed haul routes for Batiquitos for trucks to the project site from the Saxony 
detention basin location would follow Saxony Road north to La Costa Avenue and either 
travel north on Carlsbad Boulevard to the site or travel north on I-5 to Poinsettia Lane and 
head west to Carlsbad Boulevard and travel south to the site as shown in Figure 17.  The 
trucks would enter south of the lagoon inlet from Carlsbad Boulevard and deposit their 
load for disbursement by earthmoving equipment.  Trucks would loop back and exit at the 
point of beach entry.  Trucks may return to the Saxony detention basin location along the 
same route.  To minimize truck congestion at the beach site, trucks would be queued at the 
Saxony detention basin location.  Based upon the maximum total of 120,000 cy per year, it 
is estimated that an approximate total of 50 truck trips would be required per working day 
for a project duration of 24 weeks and assuming 5 working days out of each week for 
approximately 8 hours each day.  No staging area is identified for the Batiquitos receiver 
site.  In addition, at this location the most typical scenario would be 10 weeks (Table 4). 
 
A potential stockpile location would be the City’s Public Works facility located on Calle 
Magdalena.  The City of Encinitas has not determined if this site would serve as a stockpile 
location.   
 
City of Solana Beach 
 
The proposed haul route for trucks from the construction sites to the project site would 
generally be available to I-5 and Coast Highway 101.  Access along Via de la Valle may be 
possible per discussion and agreement with the City of San Diego and the City of Del Mar.  
Lomas Santa Fe Drive would provide restricted access due to the number of schools along 
this roadway.  Figure 18 shows the haul route.  From I-5, the trucks would travel west 
along either Via de la Valle and north on Coast Highway 101 or take Lomas Santa Fe 
Drive directly to Fletcher Cove (located at the western terminus of Lomas Santa Fe Drive).  
Access from areas north of Lomas Santa Fe Drive and west of I-5 could potentially utilize 
Coast Highway 101 to arrive at Fletcher Cove.  There is a concrete ramp at Fletcher Cove 
to allow trucks to access the beach and deposit their load for disbursement by earthmoving 
equipment.  Trucks would loop back and exit at the point of beach entry.   
 
The staging areas would be located in the Distillery parking lot across from Fletcher Cove 
and potentially but less likely the Fletcher Cove parking lot.  Based upon the maximum 
total of 150,000 cy per year, it is estimated that an approximate total of 63 truck trips 
would be required per working day for a project duration of 30 weeks and assuming 5 
working days out of each week for approximately 8 hours each day.  The typical project of 
5,000 cy would be delivered in 1 week (Table 4). 
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As previously noted, the City of Solana Beach would have different construction hours.  
Hauling and sand placement would occur between 9:00 a.m. and 2:00 p.m. Monday 
through Friday to avoid morning and evening peak traffic hours.  In the event that more 
than one project is occurring at the same time, or if multiple haul trucks from one project 
are contemplated to be simultaneously used, the City may maintain the restricted hours 
(from 9:00 a.m. to 2:00 p.m.).  However, smaller opportunistic sand projects to be hauled 
and placed at the site would allow for more flexibility to be implemented outside the 
construction hours from 9:00 a.m. to 2:00 p.m.  In addition, there is potential for night time 
construction during the hours of 7:00 p.m. and 5:00 a.m. 
 
City of Coronado 
 
The City of Coronado would utilize available opportunistic sand from the Navy in addition 
to deliver sand directly from various construction sites within the city.  The proposed haul 
route for trucks from the construction sites to the pilot site would include 4th Street, Ocean 
Drive, Ocean Boulevard, Orange Avenue, Avenida del Sol and Avenida Lunar as shown in 
Figure 19.  Beach access points include Ocean Drive, Avenida del Sol, Avenida Lunar, 
Ocean Place and Ocean Boulevard (bridge to Orange Avenue), and Third Street to 
Alameda Boulevard to Ocean Boulevard.  These entry points allow trucks to access the 
beach and deposit their load for disbursement by earthmoving equipment.  Trucks would 
loop back and exit at the point of beach entry.  No staging area is identified for this 
receiver site.  Based upon the maximum total of 100,000 cy per year, it is estimated that an 
approximate total of 42 truck trips would be required per working day for a project 
duration of 20 weeks and assuming 5 working days out of each week for approximately 8 
hours each day.  The most typical quantity would be placed in 10 weeks (Table 4).  Sand 
placement may occur outside the high beach use season only at North Beach.  Proposed 
placement activities vary seasonally to minimize impacts to biological resources including 
snowy plover. 
 
City of Imperial Beach 
 
The proposed haul route for trucks from the construction sites to the pilot site would 
include Coronado Boulevard, Imperial Beach Boulevard, and Seacoast Drive as shown in 
Figure 20.  Beach access points include Elm Avenue, Descanso Avenue, and the 
southernmost end of Seacoast Drive.  Admiralty Avenue is also included as an option to 
access the beach as an entry and exit point; however, it would require constructing a 
temporary berm to allow trucks to get to and from the beach.  This option, although not 
ideal, is still a possible access point.  These entry and exit points allow trucks to access the 
beach and deposit their load for disbursement by earthmoving equipment.  The location of 
these access points also allow for flexibility in truck movement to gain access from the 
north and exit the beach to the south or vice versa.  In addition, for construction sites 
within a block from the beach (i.e., Seacoast Inn) or other developments on the beach north 
of the pier, trucks hauling opportunistic sand material could be driven south on the beach 
to Imperial Beach Boulevard at off-peak use hours and during the off-peak season.  
However, it should be noted that this would only be allowed for projects located along the 



����������	�


��
��



�

�����
 � ��

� 	�


���� �

��� 

�� �

�

��
��

	�
�

��

�
��

��

�
����

���
�	

��

�

�
�
���	

���

����
��

����

��
��


�
��

���

��

�����
����
���

�

�

�




�

�

	��
����

��

	

���

�
�

�
�

����

��� 


��

��

�

��
���

���

�

����

	

�
����

�




�

�
���

�

�

�

�

�

�

�


��
��




�

��

�

�

�

�




������

��	

�
����

��	�




����
	

�


	

�
����

��

�

�

��

��

�����

��

	

�

	

��
�

��

��
��

	

��
�

��
�

��
�

��
��
 �
�

��

�

����

�

�

�

 ��

!��
�

�
"��

#��

$��

���

���

��

�
�

�

�

�

	

�

�


�

��

��

�

�� ��

�

��

���


��
��

��

��

��



��

�
�

%�
	

��



��

��

��

���

� ��

��
	�
��




��
	

��
�
�	
�

��

��

�

���

��

��

�

��

���
��

�
�

��
��
��

� ��
��
��

�
�

���

&��

�

�

�
��� ��	

��

��
��

�� �	
�

��
�
	�
	�
�

��
��
��

�

�
�� 	

��

�� 	

�	���


�
�� 	� �� 	

��

� �� 	

��

%���

�

�

�����
��
�	
����
����	

�

�

�

&

��

� ��	������

�
�����	������

�

�

�

��

��

�

	

	

�

�

�

�

��
�

�

��

�

��
�

	
��
�

��

�	
��	��





�
�

�

�



����
��

��
	�



��

�

�

�




�

�

�

�

�

��

��

���������

��
�

�

	

 �

�

�

��

��	
�


�

�	

�

�

��

�� ��

��	�


�'

�

����

������

��

�����

	

�
�

�

�
�

�



� �

��

�

�

�

�

�

�

��

�

��

�
��

�

�

�

�

�

�

�

�

��
��

	

���
�

��

�

�

�

����
� ��

�

��

��
��

	

�

�

�

�

� �

��
	

�

��

�
�

��
	

��
�

�
�

��
�

�

	

�

�����

��

��

���� 	

�

�� �

�

�

�
	

��


�

�
�

�

� �� �� ��

�
��

���
�

�

�� �

� �	

��
	

��
�
�	

������

��	��

����
���

�	���

����

����
�����


���
�
���

���������	

	� 
 ���

���
��
�

�

��	�

� ����
���
����

����
���
��
������

�	���

��

����
���
��
������

�	���

����
�	���

��

����

���������
��	

����

���	
�

���	
���


���	
�

����
����

����
��	
����

����
���

���

�

	����	
������

����

�	���

����
���
�	���
����
�
��	�

(

����
���
����

���

��	��	�
����

���
�

����

�� �����
��
�	� 	��

�������	 ����

$

������
�	��	�����
������

�������
����	�
��	���	

����
���
����

����	 ������
������
����

����
���
�����
����

���	
����
���
��

���
�	
���
�

�����	������

��������	�
����

�	
�	
�

���
����

	�������	��
����
�


����
����

��	�

	�������
����
�

����
����

���	� 

���������	

�
	�
����


����
�	���

���	������	
����
�������� ����	���

����

����
������	� ����
��� �����	� ���� ����	����
��� ����	
���	

�����	���
�� ���

����	
��	
����

�����

����	

����

�

���

		���
�#

�

	�������	��
����
�


����
����

"��

����

���

 ��

����

"��

!�� ����

����

"��

!�
�

#�
�!�

� "�
�!�

�

$�
�

#�
�

$�
� ��
�

#�
�

��
�

&�
� ��
�

��
�

��
�

"�
�

 �
�

 �
�

�!
��

&�
�

#��

&��

���

#��

&��

#�
�

"��

 �
�

����

!�
�

"��

��������	


��������	
�

��	�
�
���

����
�
�	���	

���������
������
��

����
�
�	���	

���������
��
�	
��


	������

���
� !"

�������	

���������

�����������������

 #$������
���%��

%

��������	
�	��������	������������������������
����������
�������������� ��!"�#��$����� %����	�
��	����
��	�& ������������'�(��&&�)*��'+',��-.��.� 

���	
�

����
&���''�		�(�������)�"$$*���%�+���������#



�������	

�������	

���������

���������������������

��������	
�	��������	������������������������
����������
�������������� ��!"�#��$����� %����	�
��	����
��	�&'������()��&&�*+��,-,.��/0��0� 

������


������������������������	��������������� ��!

����
����	
��	
�

����
����	
��	
�

����
����	
��	
�

����

����
����	
��	
�

����
����	
��	
�

����
����	
��	
�

����
����	
��	
� ����

����	
��	
�

����
����	
��	

����
����	
��	
�

����
����	
��	
�

������

���


����
����	
��	


��������	����

�������
	����

�
�
�

�	����
��


�

��
�
��

�

���

����
��

�� ��
��

�
�
��

����	��
�

��� �

����
��� ����� ����

�	��� ��
��	��� ��

�

�

� ��

��

�


�

	

���� ��


����

��������

����	���

��	��

������

�	��

���

����	

���

����	���

��������


����

�����
�����	

����
�������

���
���

��
� ��
�

���� ����
���

�����
���


�	
��		�

����

������
	��
��
����	
���

����
��
�

����
���
��
�

����
�

���
 ��
������� ��
 �����
�����

����
���

����

����
��� �����

�����	�����������

��
�
��	
��

��

�	��
���
����
�
��

�����


��
���

�
������

�	���� 

�	

����
���
�����

��

�
 ���

"����#�����
���$��

����������
���
%&'����(�������)��*

�������������+

�������&��

���+�,����

�	



 

Page 48 of 110 

beachfront and within a block from the beach.  The beach itself is not designated as a 
proposed haul route. 
 
The staging area would be located in the Port of San Diego parking lots near Dahlia 
Avenue and Elkwood Avenue, which are subject to Port of San Diego’s approval.  
Equipment in these parking lots identified for staging areas are also subject to Port of San 
Diego’s approval.  Trucks would be in queue along Imperial Beach Boulevard north of the 
Tijuana Estuary.  Based upon the maximum total of 75,000 cy per year, it is estimated that 
an approximate total of 32 truck trips would be required per working day for a project 
duration of 15 weeks and assuming 5 working days out of each week for approximately 8 
hours each day.  The more typical sand quantity would be placed in 5 weeks (Table 4).  
Sand placement may occur outside the high beach use season.  As previously mentioned, 
during any placement of beach sand, proposed haul routes must be coordinated with other 
projects (i.e., The Old Palm Avenue Revitalization Project and Seacoast Drive Streetscape 
Project) in Imperial Beach that may impact identified haul routes.  
 
Monitoring Programs 
 
Generally, the monitoring program shall include at a minimum sediment sampling, beach 
profiles, surfing conditions, turbidity, and sensitive biological resources.  Monitoring 
elements would be dictated by project specific features such as schedule and/or placement 
method.  The types of monitoring relative to the project phase are summarized in Table 5 
and the details are discussed below.  These monitoring requirements are based upon the 
SCOUP Plan (M&N 2006) and monitoring implemented during and after the RBSP 
(AMEC 2002, 2005).  
 
 

Table 5 
Overview of Monitoring Program 

 
Receiver Sites Design  

Characteristics Encinitas Solana Beach Coronado Imperial Beach 
Pre-Construction Baseline Monitoring 

Beach Profiles Between 1 year and 30 days prior project 
Surfing 

Conditions 
½ month prior, 3 times per week over 14 days 

Turbidity n/a 

Grunion  
If habitat is suitable and project is scheduled between March 1 and September 15, then 
2 to 3 weeks prior to construction before and/or during predicted grunion run closest to 

project initiation. 

 
Western snowy 

plover 
 

 
Dependent upon coordination with 

resource agencies if there is placement 
between March 1st and September 15. 

Specific mitigation 
measures identified 
since the Coronado 

site is located within 
critical habitat. 

 
A pre-construction 

survey by a qualified 
biologist will be 

Dependent upon 
coordination with 

resource agencies if 
there is placement 
between March 1st 

and September 15th. 
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Receiver Sites Design  
Characteristics Encinitas Solana Beach Coronado Imperial Beach 

conducted within 2 
weeks of sand 

placement in the 
critical habitat area 
of the site to verify 

no nest sites are 
within 300 ft. of 

placement if 
scheduled during the 

breeding season 
(March 1 to 

September 15) or to 
document wintering 
birds if placement is 

scheduled outside 
the breeding season.  
Results of the pre-

construction survey 
will be transmitted 

to USFWS and 
USACE.  If nest 
sites are absent 

and/or no wintering 
birds are present, no 

additional 
monitoring will be 

required during 
construction.  If nest 

sites or wintering 
birds are present, 
monitoring and 

additional protective 
measures will be 

implemented. 

CA least tern 

Dependent upon coordination with 
resource agencies if there is placement 

between April 1st and September 
15th. 

Dependent upon 
coordination with 
resource agencies 

and defined 
placement in North 

Beach. 

Dependent upon 
coordination with 

resource agencies if 
there is placement 

between April 1st and 
September 15th. 

Nearshore 
Sensitive 

Resources 
n/a 

Up to 30 days prior to project – Pismo clams 
(divers to determine the presence/absence and 

if present, then boundaries of receiver site 
would be adjusted) 

Sediment 
Gradation Yes, to establish a baseline 

Yes, only one survey prior to first sand 
placement event for nearshore and observe for 

Pismo clams as part of the permit process 
(transects and submit letter prior to placement 

to resource agencies regarding results and 
methods). 

 
Construction Monitoring 

Beach Profiles n/a 
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Receiver Sites Design  
Characteristics Encinitas Solana Beach Coronado Imperial Beach 

Surfing 
Conditions n/a 

Turbidity Daily during construction from a high vantage point on land. 

Grunion  If construction is scheduled between March 1 and September 15, then every 2 weeks 
during spawning season.  Monitoring is dictated by tides and lunar cycle. 

Western snowy 
plover 

Coordination with the resource 
agencies would determine if 

monitoring would be conducted 
during construction scheduled 

between March 1st and September 
15th. 

Specific mitigation 
measures identified 
since the Coronado 
site is located within 
critical habitat. 
 
If nest sites or 
wintering birds are 
present during pre-
construction 
monitoring: 
(1) Monitoring will 
be conducted by a 
qualified biologist 
with the authority to 
halt or redirect 
activities to avoid 
impacts to nests or 
chicks and minimize 
disturbance to 
foraging snowy 
plovers.  
(2) A minimum 300-
ft buffer will be 
maintained between 
snowy plover nest 
sites and sand 
placement locations.  
(3) Placement 
operations will be 
limited within a 
1,000-ft beach 
length either with 
berm or surf zone 
placement (i.e., 
operations limited to 
no more than 20% 
of the wide beach 
area) during a 
discrete placement 
event to minimize 
disturbance to 
foraging birds.  If 
wintering bird use is 
concentrated at the 
North Beach berm 
fill site, construction 
will be limited to 
surf zone placement.  

Coordination with the 
resource agencies 

would determine if 
monitoring would be 

conducted during 
construction 

scheduled between 
March 1st and 

September 15th. 
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Receiver Sites Design  
Characteristics Encinitas Solana Beach Coronado Imperial Beach 

Surf zone placement 
boundaries will be 
adjusted, as 
necessary, to 
minimize 
disturbance to 
snowy plovers.   
(4) Access corridors 
will be used to 
confine movement 
of vehicles cross-
shore to a single-
point, 50-ft corridor, 
longshore movement 
of vehicles will be 
on wet sand, and 
otherwise confined 
to the sand 
placement location 
to minimize 
disturbance to 
snowy plovers.   
(5) Beach berm or 
surf zone placement 
locations will be 
separated by at least 
150-ft spacing 
between discrete 
placement events 
between March 1 
and May 31 to 
minimize impacts to 
intertidal forage 
prey of snowy 
plovers and other 
shorebirds.   
(6) Removal and/or 
covering of tide-cast 
vegetation with sand 
will not extend 
beyond the sand 
placement location 
during construction 
to minimize 
potential disturbance 
to snowy plover 
forage. 
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Receiver Sites Design  
Characteristics Encinitas Solana Beach Coronado Imperial Beach 

CA least tern Coordination with the resource agencies would determine if monitoring would be 
conducted during construction scheduled between April 1st and September 15th. 

Nearshore 
Sensitive 

Resources 
n/a 

Sediment 
Gradation n/a (due to decreased volume with increase in % fines) 

Post-Construction Monitoring 
Beach Profiles Immediately after completion 

Surfing 
Conditions 1 month after, 3 times per week over 14 days 

Turbidity n/a 
Grunion  n/a 

Western snowy 
plover n/a 

CA least tern n/a 
Nearshore 
Sensitive 

Resources 
n/a 

Sediment 
Gradation n/a 

Post-Project Monitoring 
Beach Profiles Over 1 year following construction with surveys at 6 months after and 1 year after 

Surfing 
Conditions n/a 

Turbidity n/a 
Grunion  n/a 

Western snowy 
plover n/a 

CA least tern n/a 
Nearshore 
Sensitive 

Resources 
n/a 

Sediment 
Gradation 

2 transects in wave wash zone during low tide approximately 0.5 mile apart between 
mean low and high tide updated over time and minimum of 2 times post-project at Year 

3 and Year 5 with pre-construction baseline documented for all sites. 
Source:  SCOUP Plan, 2006; SAIC, April and September 2006; Moffat & Nichol and SAIC, December 2006. 
 
 
Sediment Gradation  
 
Sediment gradation sampling was not required for the SANDAG project because it was 
implemented as a one-time pilot and optimal sands were predominantly used.  Therefore, 
monitoring for that project instead focused on biological response to sediment placement 
and transport.  Because repetitive sand placement has the potential to occur at SCOUP sites 
on an annual basis and over consecutive years, sediment gradation monitoring is being 
used to provide the scientific basis for confirming that sediment characteristics do not 
significantly change and cumulative impacts to biological resources do not occur as a 
result of the project.  Sediment gradation monitoring at different depths is conducted to 
characterize conditions across the beach profile, which is consistent with USACE/EPA 
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testing guidelines.  Sand throughout the beach profile at all receiver sites would be 
sampled and tested prior to construction to establish a baseline if existing information is 
available, then that data can be documented.  For example, the City of Encinitas has 
baseline gradation data from 2007.  consistent with the SCOUP Plan, gradation sampling 
might be updated over time, possibly at Year 3 and Year 5 post-project to provide data for 
3 data points.  Two transects in the wave wash zone would be conducted during low tide 
approximately 0.5 mile apart between the mean low and high tide.  Samples would be 
collected with hand cores on the subaerial beach and in the nearshore.  Grain size 
distribution would be determined using standard sieve (for fractions larger than 62.5 
microns, 4 phi units) and pipette (for fractions smaller than 62.5 microns, < 4 phi) analysis.  
The beach sampling locations should be located along established beach profiles at 
elevations of +12, +6, 0, -6, -12, -18, -24 and -30 relative to MLLW (consistent with the 
statewide SCOUP Plan).  The purpose of this work is to confirm that the beach sand grain 
size is remaining consistent with pre-project natural sand grain sizes for maintaining 
suitable habitat for intertidal fauna, California grunion, and shorebirds.  Results are to be 
compared to pre-project beach sand grain sizes and significant changes in fines content or 
coarser grain size in the receiver beach sand is to be noted and reported.  If a significant 
change in sediment characteristics (fines, coarser sediment) is detected, then additional 
sampling may be warranted to determine potential adverse biological impacts. 
 
Beach Profiles 
 
Beach profiles would be monitored prior to construction and after construction as well as 
post-project to track sand gain or loss at the receiver sites.  Generally, the process would 
involve establishing two transects, one within the fill and one downcoast, and recording the 
beach and seabed elevations from the back of the beach out to the depth of closure.5  There 
are existing transect locations along the entire San Diego region currently being monitored 
by SANDAG as part of the regional shoreline monitoring program.  The intent of this 
monitoring program is to utilize one existing beach profile at each receiver site so that 
there is a long-term record in advance of any opportunistic beach nourishment activities.  
The beach profiles would be provided to all permit agencies. 
 
Surfing Conditions 
 
Placement of sand either on the beach or in the nearshore has the potential to alter the 
beach profile and could affect surfing conditions.  Sand deposition could cause waves to 
close-out over a long period of time (months) rather than peak, or result in a perpetual 
shorebreak at the beach rather than a nearshore bar for waves to break over.  To determine 
any substantial change to surfing conditions a monitoring program would be instituted.  
Beginning 14 days prior to construction, surfing conditions at the site would be recorded 
by lifeguards between the hours of 8:00 a.m. and 9:00 a.m. at least three times per week.  
Observation forms would be completed to record date, wave height and direction, tide, 

                                                           
5 Depth of closure is the maximum depth of cross-shore sand movement.  This depth represents the seaward 

end of the beach profile that essentially remains unchanged over the long term.  Sand that moves beyond 
the depth of closure in a seaward direction is typically lost to the littoral cell.  Such depth is typically 
approximately -30 feet MLLW in Southern California. 
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wind, water temperature and clarity, number of surfers in the water, and qualitative 
observations of wave characteristics.  Short interviews would be undertaken with local 
surfers at least weekly to obtain local perspective on the surf conditions.  The same 
monitoring would occur for 14 days after construction was complete.  This program would 
be of particular importance in the first few years of activity at each site to help determine 
how the various placement options and material types would be reflected in the nearshore 
environment.  
 
Turbidity 
 
Turbidity would result from nearshore and surf zone placement, and may result from berm 
placement when material is placed in the intertidal zone.  The duration of turbidity would 
relate to sediment grain size characteristics (particle settling rates) and placement volume, 
but would dissipate with distance and time after placement.  Turbidity also may naturally 
result from storms, large waves, rip currents, and/or plankton blooms.  Construction 
monitoring of water quality (i.e., potential turbidity impacts) would occur consistent with 
the RWQCB 401 Certification.   
 
Turbidity monitoring requirements likely would vary depending on project volume, 
construction duration, proximity to sensitive resources, and schedule considerations.  For 
example, project activities involving small volume placements as opportunities occur 
would produce only short term (on the order of a few days) increases in turbidity.  Larger 
volume projects could result in elevated turbidity over weeks to months.  The potential 
significance of prolonged turbidity would depend on proximity to sensitive resources.  
 
Turbidity plumes would be monitored during surf zone or berm placement by an observer 
from a high vantage point on land (e.g., lifeguard tower).  The observer would map and 
photograph the extent of turbidity and note whether the plume extends to sensitive aquatic 
habitats (e.g., surface kelp canopies, lagoon mouths, intertidal surfgrass beds).  In addition, 
environmental conditions would be noted such as wind, weather, rain events, wave 
activity, rip currents, and plankton blooms, etc.  As outlined in the SCOUP Plan, if 
monitoring indicates excessive turbidity (greater than ambient beyond one-half mile 
offshore at or downcoast of the placement site) for a prolonged period, assumed to be five 
days, then placement should halted or be modified to reduce turbidity as determined by the 
project engineer, regulatory staff, and city. 
 
If construction occurs between April 1 and September 15 at sites within 1 to 2 miles of 
California least tern nesting sites, additional monitoring shall be required (see Endangered 
and Threatened Species below).   
 
No devices to reduce turbidity would be necessary with surf zone or berm placement since 
pumping would only occur with nearshore placement.  In addition, all proposed sand 
sources would be clean, beach-quality sand material and beneficial for the environment 
and the public.  Testing prior to placement would verify that the material meets acceptable 
criteria for chemical composition, trash, color, and percent sand. 
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Grunion Monitoring 
 
California grunion (Leuresthes tenuis) is a California Department of Fish and Game 
(CDFG) species of concern.  The grunion spawning season generally is from March 15 to 
September 15, although spawning may sometimes occur in February and later September.  
Grunion spawn during middle-of-the-night spring high tides.  The eggs incubate in the 
sand and hatch in approximately 2 weeks when the next spring high tide occurs.  Although 
eroded, portions of each of the sites are characterized as a sandy beach and have the 
potential to provide suitable grunion spawning habitat.  Overall, the project would improve 
grunion spawning by adding sand to the beach and enhancing the habitat.  While grunion is 
not listed as threatened or endangered, efforts are recommended to minimize impacts to 
this managed fish species.  
 
Monitoring would be conducted by a qualified grunion monitor if berm or surf zone 
placement is scheduled between March 15 and September 15.  In addition, the monitor 
would coordinate with CDFG and National Marine Fisheries Service (NMFS) prior to 
construction to review appropriate impact avoidance measures and their preferences 
regarding communication and submittal of monitoring results to be implemented in the 
event grunion spawning is observed.   
 
Monitoring would include at a minimum a pre-construction survey to determine potential 
suitability for grunion spawning based on upper intertidal substrate characteristics (> 5 
inches sand depth, lack of extensive cobble or other hard substrate cover) and beach width 
(i.e., upper intertidal sand habitat not inundated during neap high tides).  The habitat 
suitability survey would be scheduled two to three weeks prior to the scheduled placement 
activity.  If the habitat is judged to be unsuitable for grunion spawning, construction could 
proceed without the need for additional monitoring up until the next predicted grunion run.  
If the construction schedule spans more than one predicted grunion run period, additional 
habitat suitability surveys would be conducted prior to each predicted grunion run since 
suitability may vary seasonally (e.g., habitat may become more suitable between spring 
and summer due to natural sand accretion).  The predicted grunion run periods would be 
based on the grunion calendar produced by the CDFG.   
 
If habitat is judged to be potentially suitable for grunion spawning, night-time grunion 
monitoring would be conducted by a qualified monitor during the predicted grunion run 
prior to construction and/or for each predicted grunion run spanned by the construction 
period when suitable habitat is present.  Night-time grunion monitoring would span three 
nights during the predicted grunion run and would be initiated on the second night after a 
new or full moon and continue on the next two nights.  The monitoring period would 
extend from 1 hour before the peak high tide to 2 hours after the peak high tide (i.e., at 
least 3 hour duration monitoring period).  If no grunions are observed, no further action 
would be necessary and sand placement could occur according to plan.   
 
If grunion are found to occur within the project area, then a mitigation strategy would be 
implemented as described in the IS checklist.   
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Endangered and/or Threatened Species 
 
The western snowy plover (Charadrius alexandrinus nivosus) is a threatened species that 
is resident to Southern California.  The western snowy plover nests typically in flat, open 
areas with sandy or saline substrates, and forages on invertebrates in the intertidal and/or in 
association with kelp wrack.  Western snowy plovers typically forage and nest in areas 
where human activity is low or absent.  Their breeding and nesting season extends from 
March 1 to September 15.  Receiver sites at Encinitas, Solana Beach and Imperial Beach 
are near known nesting sites located at Batiquitos Lagoon, San Elijo Lagoon, Silver Strand 
State Beach, and Tijuana River Estuary.  However, the receiver site for Coronado is 
located within the critical habitat for the Western snowy plover and specific and detailed 
mitigation measures are outlined in Section V and discussed in Item IV “Biological 
Resources”.  Similar to the 2001 RBSP, monitoring shall include surveys to determine 
timing of nesting activity and/or presence of birds within the project area. 
 
The California least tern (Sterna antillarum browni) and the California brown pelican 
(Pelecanus occidentalis californianus) may forage on fish outside the surf zone in the 
vicinity of the proposed project locations.  The California least tern is a seasonal migrant 
that breeds and nests in San Diego County between April and the end of August.  Receiver 
sites at Encinitas, Solana Beach, Coronado, and Imperial Beach are near known nesting 
sites located east of Coast Highway 101 at Batiquitos Lagoon, just north of San Elijo 
Lagoon and around the mouth of the Tijuana River Estuary.  Coordination with USFWS 
would be necessary and monitoring during construction will be required to avoid 
significant impacts if construction is scheduled between April 1 and September 15.  
Similar to the 2001 RBSP, monitoring may include observations of timing of nesting 
activity and the extent of turbidity plumes outside the surf zone where water transparency 
is reduced to less than 3 feet.   
 
Nearshore Sensitive Resources 
 
A pre-construction survey would be conducted by qualified biologists at nearshore receiver 
sites off Coronado and Imperial Beach to confirm that managed and/or sensitive marine 
resources do not occur prior to use of the sites.  Pismo clams (Tivela stultorum) are a 
CDFG managed species and may persist in localized areas as dense beds in both Coronado 
and Imperial Beach as they are known in the nearshore areas of these two sites.  Divers 
would determine the presence/absence.  If Pismo clam beds are present during visual 
observation, the relative density would be determined and specific mitigation measures 
would be implemented.  The boundaries of the receiver site may be adjusted to avoid 
significant impacts; sparse occurrence of Pismo clams would not indicate presence of core 
populations.  In addition, the surveys would provide opportunity to confirm absence of 
persistent, sensitive reef habitats, which are currently not expected offshore Coronado or 
Imperial Beach based on available information sources.  Similar to the 2001 RBSP 
(SANDAG and USDN 2000), occurrence of sensitive reef indicators (e.g., giant kelp, 
surfgrass, sea fans, sea palms, and/or feather boa kelp) would be noted.   
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Monitoring after the 2001 RBSP indicated no significant impacts to nearshore reefs with 
sensitive indicators located offshore and adjacent to beach receiver sites with placement 
volumes ranging from 101,000 to 158,000 cy of sand, including sites offshore and 
downcoast of Solana Beach and downcoast of Moonlight Beach (AMEC 2005).  The 
proposed project would involve sand placement volumes within or below the RBSP 
volume range for optimal sands, and substantially below prior volumes for less than 
optimum sands.  The proposed project is designed to minimize the potential for adverse 
impacts; therefore, additional monitoring of nearshore reefs would not be necessary.   
 
Additional Project Design Features 
 
In addition to the monitoring program described above, which would document beach and 
offshore conditions before, during, and after project construction, the following design 
features would be implemented to minimize adverse effects to the general public: 
 
• A flag man shall keep pedestrians a safe distance from the truck, notify beach users of 

the presence of the truck, and ensure that a clear and safe path is maintained.  This 
system would be codified in the traffic control plan required to be prepared for each 
project site. 

 
• Public streets used as the haul route shall be cleaned via street-sweeper or other 

appropriate methods as necessary. 
 
• Trucks shall only use haul routes approved by the city and shall be specified in the 

traffic control plan required to be prepared for each receiver site. 
 
• The contractor of each construction job will implement the applicable plan to avoid 

contamination from fuel or other potential hazards.  For projects with over 1,320 
gallons of hydrocarbon liquids stored on-site, a Spill Prevention, Containment and 
Countermeasures Plan (SPCCP) must be prepared by the contractor.  That plan 
specifies fueling procedures, equipment maintenance procedures, and containment and 
cleaning measures to be followed in the event of a spill.  At a minimum, the plan shall 
include: 

 
o Use and refueling of equipment as necessary; 

o Details for handling and storage of construction and maintenance fluids (oils, 
antifreeze, fuels).  Fluids shall be stored in closed containers (no open buckets or 
pans) and disposed of promptly and properly away from permeable areas to prevent 
contamination of the site; and  

o Immediate control, containment, and cleanup of fluids released because of spills, 
equipment failure (broken hose, punctured tank, etc.), or refueling, per federal and 
state regulations.  All contaminated materials shall be disposed of promptly and 
properly to prevent contamination of the site.  To reduce the potential for spills on 
the beach during refueling, refueling of portable equipment shall occur within a 
contained area.  Where that is not possible, barriers shall be placed around the site 
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where the fuel nozzle enters the fuel tank.  The barriers shall be such that spills 
shall be contained and easily cleaned up.  Refueling activities shall be monitored to 
ensure that spillage from overfilling, nozzle removal, or other action does not 
occur.  

o Typically projects that are likely to provide opportunistic sand for this program are 
not large enough to store fuel on-site.  Instead, measures to reduce the potential for 
site contamination from mechanical leads are addressed by other state and locally 
required plans including the Stormwater Management Plan (SWMP) and the 
Stormwater Pollution and Prevention Plan (SWPPP). 

Required Approval from Public Agencies (e.g., permits, financing approval, or 
participation agreement) 
 
Implementation of the opportunistic beach sand project at the study sites would require 
approval and permits from a variety of local, state, and federal agencies as described 
below.   
 
U.S. Army Corps of Engineers – Sections 10 and 404 Permit 
 
The proposed program involves placing sand on a beach receiver site.  Section 10 of the 
River and Harbors Act and Section 404 of the Clean Water Act require permits from the 
USACE for transporting and placing fill material into waters of the U.S. 
 
Regional Water Quality Control Board – Section 401 Certification 
 
The California RWQCB reviews projects that include any discharge into navigable waters.  
Any project in California that proposes placing fill materials into waters of the U.S. 
requires a Section 401 Certification from the RWQCB.  Since the program proposes to 
place the material on the beach below the mean high tide line, a certification is needed 
from the RWQCB.  That certification would also address water quality standards that must 
be maintained, specifically regarding turbidity, and possibly others. 
 
California Coastal Commission – Coastal Development Permit 
 
The proposed program is located within the Coastal Zone under the jurisdiction of the 
California Coastal Commission (CCC).  The Coastal Act requires each local jurisdiction 
along the coast to prepare and submit for state certification a Local Coastal Program (LCP) 
for that portion of its area located within the specified Coastal Zone.  The LCP consists of 
two parts – (1) the Land Use Plan, which contains goals and regulatory policies and (2) a 
set of Implementing Ordinances.  Currently, the cities of Encinitas, Coronado, and 
Imperial Beach all have certified LCPs.  The city of Solana Beach does not have a certified 
LCP.  Accordingly, the cities of Encinitas and Imperial Beach have local authority to issue 
coastal development permits (CDPs) with an LCP certified by the CCC.  The CCC retains 
permitting authority over “sovereign lands” and for submerged lands that are typically 
seaward of the mean high tide line.  The location of the mean high tide line varies 
substantially by season and due to prior beach replenishment actions.  For the cities of 
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Encinitas and Imperial Beach, a CDP would be required from the CCC for the area 
seaward of the MHT and from the local jurisdiction for the area landward of MHT.  In the 
City of Solana Beach, the CCC issues a single CDP.  However, the CCC is currently 
reviewing a Draft LCP submitted by the City of Solana Beach in May 2007.  In the City of 
Coronado, the Hotel del Coronado and the Coronado Shores are under the City’s 
jurisdiction but appealable to the CCC.  The remainder of the area is under direct CCC 
Coastal Permit jurisdiction. 
 
City Approval of MND and Local Authorization 
 
As indicated, the cities of Encinitas, Solana Beach, Coronado, and Imperial Beach are 
acting as co-lead agencies for the purpose of preparing the environmental document within 
these jurisdictions.  In addition, each jurisdiction is committed to enforce applicable 
mitigation measures as identified.  
 
A Caltrans encroachment permit would need to be obtained by the City of Encinitas for use 
of the Park-n-Ride lot.  This encroachment permit would contain conditions to ensure the 
number of trucks and the loads would not result in damage to the pavement. 
 
Regional General Permit 67 (RGP 67) 
 
RGP 67 may be useful in streamlining the permitting process for beach nourishment projects.  All 
applicable agencies, aside from USACE, would issue permits as outlined above.  The SCOUP Plan 
is not inconsistent with the use of this regional general permit.   
 
 
II. ENVIRONMENTAL SETTING:  
 
This section includes information on the shoreline of San Diego County, littoral cells in the 
County, the existing setting for each receiver site and associated haul routes, and 
surrounding land uses.  Each of the receiver sites is a sandy beach exposed to the Pacific 
Ocean.   
 
Regional Setting 
 
The shoreline is a valuable asset to the residents, environment, and economy of San Diego 
County.  The beaches and seacliffs are natural features which define the region.  Many of 
the beaches and bluffs have been steadily eroding.  In addition projected trends of 
continued beach loss have been evaluated.  In 1993, the Shoreline Preservation Strategy for 
the San Diego region was adopted by the SANDAG Board of Directors.  The Shoreline 
Preservation Strategy proposes an extensive beach building and maintenance program for 
the critical shoreline erosion problem areas in the region and includes a comprehensive set 
of recommendations on the beach building program and implementation.  The proposed 
project continues the goals and efforts set forth in the Shoreline Preservation Strategy.  
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Littoral Cells 
 
A coastal segment that contains a complete sedimentation cycle is defined as a littoral cell.  
Bounded on one side by the landward limit of the beach and extending seaward beyond the 
area of breaking waves, a littoral cell is the region where wave energy dissipates.  This is 
the dynamic interface between the ocean and the land.  Littoral cells are physically 
interconnected; occurrences in one part of a littoral cell would ultimately have an impact 
on other parts.  Located along the coast of San Diego County, there are three littoral cells 
that cycle sand on and off the beaches.  These three littoral zones off of the San Diego 
region include the southern half of the Oceanside Littoral Cell, the Mission Bay Littoral 
Cell, and the Silver Strand Littoral Cell.  The receiver sites are located within two of these 
littoral cells, the Oceanside and Silver Strand littoral cells. 
 
The Oceanside Littoral Cell stretches from Dana Point in Orange County south to La Jolla 
and includes the shorelines of the cities of Oceanside, Carlsbad, Encinitas, Solana Beach, 
Del Mar, and San Diego.  In general, the Southern Oceanside Littoral Cell is characterized 
with the presence of reefs.  The Encinitas and Solana Beach receiver sites are located 
within the Southern Oceanside Littoral Cell.  The Silver Strand Littoral Cell extends from 
south of the international border to the Zuniga Jetty at San Diego Bay and includes the 
shorelines of the cities of Imperial Beach and Coronado.  The Silver Strand Littoral Cell is 
typically distinguished by the presence of sand in comparison to other littoral cells.  The 
Coronado and Imperial Beach receiver sites are located in the Silver Strand Littoral Cell.  
 
Receiver Sites  
 
City of Encinitas 
 
The City of Encinitas is located approximately 25 miles north of downtown San Diego 
along the Pacific Coast.  Figure 2 illustrates the Moonlight footprint between A Street and 
D Street with the access point at the western terminus of Encinitas Boulevard (B Street).  
The Moonlight receiver site is located at the toe of bluffs, which are lined with oceanfront 
homes at the top.  There are no structures located on the beach aside from the lifeguard 
tower and headquarters.  Figure 2 also illustrates the Batiquitos footprint located west of 
Carlsbad Boulevard and south of the lagoon inlet. 
 
As mentioned, a sand resource location identified is the existing flood control detention 
basin on the west side of Saxony Road, between La Costa Avenue and Quail Hollow Drive 
in an area that is surrounded by residences and undeveloped land with natural vegetation.  
A potential stockpile location would be the City’s Public Works facility located on Calle 
Magdalena, however, the City of Encinitas has not determined if this site would serve as a 
stockpile location.   
 
The staging area would be located in the Moonlight Beach parking lot and near the 
restrooms.  The City of Encinitas would coordinate with the Parks and Recreation 
Department regarding this staging area.  Another potential staging area would be the Park-
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n-Ride lot located immediately east of I-5 along the north side of La Costa Avenue 
adjacent to Batiquitos Lagoon.   
 
The proposed haul route would travel in highly urbanized areas.  Residential use is located 
along Saxony Road and Poinsettia Lane.  As mentioned, the segment of La Costa Avenue 
along the haul route runs adjacent to Batiquitos Lagoon.  Residential and business 
development occurs along I-5, Coast Highway 101/Carlsbad Boulevard, and the segment 
of Encinitas Boulevard towards Moonlight Beach.   
 
City of Solana Beach 
 
The City of Solana Beach is located approximately 22.5 miles north of downtown 
San Diego along the Pacific Coast.  As shown in Figure 3, the footprint would be within 
the city boundaries with an emphasis on the area south of Fletcher Cove.  The receiver site 
is located at the toe of bluffs lined with oceanfront homes.  There are no structures located 
on the beach aside from the concrete access ramp, lifeguard towers, and a few staircases 
for public and private beach access from the top of the bluffs.  The staging areas would be 
located in the Distillery parking lot across from Fletcher Cove and potentially the Fletcher 
Cove parking lot.   
 
The proposed haul route would travel through developed areas of Solana Beach.  
Residential and business development occurs along I-5, Coast Highway 101, and the 
segment of Lomas Santa Fe Drive towards Fletcher Cove.  In addition, there are a number 
of schools located along Lomas Santa Fe Drive or off of side streets.  Access along Via de 
la Valle would be bound by businesses and the Del Mar Racetrack to the south and a 
mixture of businesses and residences to the north.   
 
City of Coronado 
 
The City of Coronado is located approximately 5 miles south of downtown San Diego 
along the Pacific Coast.  Figure 4 shows the North Reach and South Reach between NAS 
North Island and the Naval Amphibious Base.  The Hotel del Coronado and oceanfront 
apartments/condominiums line the back of the beach.  Ocean Boulevard runs adjacent to 
the beach and there are residences located across the street from the beach.  The beach 
facilities and life guard towers are the only current structures located on the beach.   
 
The proposed haul route would include mixture of business and residential development 
along 4th Street, Ocean Drive, Ocean Boulevard, Orange Avenue, and Avenida del Sol in 
Coronado.  Beach access points at Ocean Drive and Avenida del Sol, Ocean Place and 
Ocean Boulevard, and Third Street to Alamenda Boulevard to Ocean Boulevard are all 
primarily located in residential areas, (single-family homes, apartments, or condominiums) 
and within close proximity to the Hotel del Coronado.   
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City of Imperial Beach 
 
The City of Imperial Beach is located approximately 12.5 miles south of downtown 
San Diego along the Pacific Coast.  As shown in Figure 5, the footprint would be located 
between Imperial Beach Boulevard and the southern end of Seacoast Drive.  Oceanfront 
homes line the back of the beach.  The Imperial Beach Fishing Pier extending from 
Evergreen Avenue are the only structures located on the beach along with some portable 
lifeguard towers.  The staging area would be located within a heavily urbanized area in the 
Port of San Diego parking lots near Dahlia Avenue and Elkwood Avenue.   
 
The proposed haul route for trucks would traverse an area of concentrated urban 
development in Imperial Beach along Coronado Boulevard, Imperial Beach Boulevard, 
and Palm Avenue.  Sea Coast Drive supports a mixture of business and commercial 
development as well as residences.   
 
 
III. ENVIRONMENTAL ANALYSIS:   
 
See Initial Study checklist.  
 
 
IV. DISCUSSION:  
 
See Initial Study checklist. 
 
 
V. RECOMMENDATION:  
 
On the basis of this initial evaluation:  
 

( ) The proposed project would not have a significant effect on the 
environment, and a NEGATIVE DECLARATION should be prepared.  

(x) Although the proposed project could have a significant effect on the 
environment, there will not be a significant effect in this case because the 
mitigation measures described in Section IV above have been added to the 
project.  A MITIGATED NEGATIVE DECLARATION should be 
prepared.  

( ) The proposed project MAY have a significant effect on the environment, 
and an ENVIRONMENTAL IMPACT REPORT should be required.  
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Final Initial Study Checklist 
May 2008 

Opportunistic Beach Fill Program 
 
 
ENVIRONMENTAL FACTORS POTENTIALLY AFFECTED: 
 
The environmental factors checked below would be potentially affected by this project, 
involving at least one impact that is a “Potentially Significant Impact” as indicated by the 
checklist on the following pages. 
 

  Aesthetics   Agricultural Resources  Air Quality 
  Biological Resources   Cultural Resources  Geology/Soils 
  Hazards & Hazardous Materials   Hydrology/Water Quality  Land Use/Planning 
  Mineral Resources   Noise  Population/Housing 
  Public Services   Recreation  Transportation/Traffic 
  Utilities/Service Systems   Mandatory Findings of Significance 

 
 
EVALUATION OF ENVIRONMENTAL EFFECTS: 
 
  Less Than 
 Potentially Significant With Less Than 
 Significant Mitigation Significant 
Issues & Supporting Information Sources Impact Incorporated Impact No Impact 

 
I.  AESTHETICS - Would the project: 
 
a. Have a substantial adverse effect on a scenic 

vista? 
 
 No Impact.  Views to the Pacific Ocean would not be affected by the proposed project.  

Views are protected by the Local Coastal Programs for the cities of Encinitas, Coronado, and 
Imperial Beach and their General Plans, as well as the underlying Coastal Act policies which 
apply to the City of Solana Beach.  The proposed beach replenishment project would place 
sand on existing beaches or offshore below the water, which would have a beneficial 
aesthetic effect as the existing eroded beaches gain sand cover.  Replenished beach height 
would not block views for surrounding areas.  The proposed replenished beach height, width, 
and length is comparable to and compatible with underlying and surrounding beach areas.  
Opportunistic beach sand is expected to be similar to the color of the existing beach sand.  
Any contrast with existing beach material would be eliminated over time by wave action, sun 
exposure, and seasonal mixing.  A potential stockpile location would be the City’s Public 
Works facility located on Calle Magdalena, however, the City of Encinitas has not 
determined if this site would serve as a stockpile location.  Visual presence of loading, 
hauling, and depositing sand as well as the equipment utilized for spreading the sand is 
considered temporary and short-term.  This transportation already occurs with opportunistic 
sand being taken to landfills or a constructions site, whereas the proposed project would 
change the destination.  Therefore, no impacts on scenic resources within a scenic vista 
would occur.   

     



  
  Less Than 
 Potentially Significant With Less Than 
 Significant Mitigation Significant 
Issues & Supporting Information Sources Impact Incorporated Impact No Impact 
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b. Substantially damage scenic resources, 

including, but not limited to, trees, rock 
outcroppings, and historic buildings within a 
state scenic highway? 

 
 No Impact.  The proposed beach fill sites, Saxony detention basin, or potential stockpile site 

are not located along or near a designated state scenic highway (Caltrans 2004).  However, 
the haul route for the beach fill site in the City of Coronado would utilize a portion of State 
Route 75 (Silver Strand Boulevard), which is designated as a state scenic highway.  The haul 
route is a selection of existing roadways which are currently heavily traveled by motorists 
daily.  The addition of trucks for implementing the proposed project would not create a new 
visual resource and the use of the selected haul route is consistent with the current traffic.  
The use of the haul route by the trucks would not damage or alter the existing viewshed 
along the state scenic highway and surrounding areas.  Therefore, no impacts on scenic 
resources within a state scenic highway would occur. 

 
c. Substantially degrade the existing visual 

character or quality of the site and its 
surroundings? 

 
 No Impact.  No development is proposed; therefore, the proposed beach replenishment 

project would not degrade the existing visual character or quality of the area.  A beneficial 
aesthetic effect would occur as the existing eroded beaches gain sand cover.  Therefore, no 
impacts on the existing visual character or quality of the site and its surroundings would 
occur. 

 
d. Create a new source of substantial light or glare, 

which would adversely affect day or nighttime 
views in the area? 

 
 No Impact.  The proposed beach replenishment project involves placing sand on the beach 

fill sites and does not propose any new development.  It would not result in the exposure of 
people to permanent new sources of light or glare.  All construction equipment would 
operate during normal weekday working hours so no nighttime construction lighting would 
be installed, with the potential exception of Solana Beach.  However, the placement site for 
Solana Beach is located at the toe of the bluffs and not directly visible to the residences 
located at the top of the bluffs.  

 
II.  AGRICULTURAL RESOURCES - In determining whether impacts to agricultural resources 
are significant environmental effects, lead agencies may refer to the California Agricultural Land 
Evaluation and Site Assessment Model (1997) prepared by the California Department of 
Conservation as an optional model to use in assessing impacts on agricultural and farmland.  
Would the project: 
 
a. Convert Prime Farmland, Unique Farmland, or 

Farmland of Statewide Importance (Farmland), 
as shown on the maps prepared pursuant to the 
Farmland Mapping and Monitoring Program of 
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the California Resources Agency, to non-
agricultural use?   

 
 No Impact.  The proposed beach fill sites are located on the beach or in the nearshore, which 

are not mapped or designated as Prime Farmland, Unique Farmland, or Farmland of 
Statewide Importance.  The haul routes would utilize existing paved roadways through urban 
areas.  The Saxony detention basin site in the City of Encinitas located along Saxony Road is 
a concrete-lined flood control detention basin.  A potential stockpile location would be the 
City’s Public Works facility located on Calle Magdalena, however, the City of Encinitas has 
not determined if this site would serve as a stockpile location.  Therefore, no conversion of 
farmland to non-agricultural uses would occur.  

 
b. Conflict with existing zoning for agricultural 

use, or a Williamson Act contract? 
 
 No Impact.  The proposed beach fill sites and the Saxony detention basin and the potential 

stockpile location in the City of Encinitas are not zoned for agriculture use or conflict with 
Williamson Act contract.   

 
c. Involve other changes in the existing 

environment, which, due to their location or 
nature, could result in conversion of farmland to 
non-agricultural use?  

 
 No Impact.  The proposed beach fill sites and the Saxony detention basin and the potential 

stockpile location in the City of Encinitas are not used for farmland.  Beach nourishment 
would not be associated with agriculture conversion.  In addition, no agricultural uses are 
located in the adjacent areas surrounding the proposed beach fill sites, Saxony detention 
basin, and the potential stockpile location.   

 
III.  AIR QUALITY - Where available, the significance criteria established by the applicable air 
quality management or air pollution control district may be relied upon to make the following 
determinations.  Would the project: 
 
a. Conflict with or obstruct implementation of the 

applicable air quality plan? 
 
 No Impact.  The proposed beach replenishment project is placement of sand on the beach at 

the different beach fill locations.  The project haul routes utilize existing paved roadways 
traversing through highly urbanized areas.  Temporary impacts would occur during the 
implementation of the proposed beach replenishment project, but no significant source of 
stationary or mobile air pollutants would occur.  No new trips in the region would be 
generated as the opportunistic sand material would otherwise be brought to a landfill or a 
construction site instead of the beach.  Therefore, there would be no conflict or obstruction 
with applicable air quality plans. 

 
b. Violate any air quality standard or contribute 

substantially to an existing or projected air 
quality violation? 
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Less Than Significant Impact.  Material transport and earthmoving activities associated 
with construction of the beach fill would result in some air emissions.  The typical regional 
sources of O3, NO2, and CO are automobiles and other on-road vehicles.  O3 is formed by the 
reaction of volatile organic compounds (VOC) and oxides of nitrogen (NOx), which are 
combustion products from gas and diesel engines.  The major sources of PM10 are 
construction, demolition and dust from paved and unpaved roads.  However, the trucking 
associated with the proposed project would not introduce any new traffic.  This 
transportation already occurs with opportunistic sand being taken to landfills or a 
constructions site, whereas the proposed project would change the destination.  The 
emissions would also be characteristic of a temporary earthmoving operation with a short 
hauling distance.   
 
The beach environment is characterized by wet sand, which has minimal potential for aolian 
(wind) transport and generally does not disperse a far distance in the atmosphere.  There are 
no applicable CEQA emission standards for wind-borne dust in the San Diego Air Basin, so 
no standards would be exceeded.  Although the proposed project primarily involves the 
conveyance of sand and associated disturbance activities, the sand would be quite moist and 
the potential for dust generation would be very low.  Activities on dry sand would be limited 
to mobilization at each site and crew access, which would both be of relatively short 
duration.   

 
c. Result in a cumulatively considerable net 

increase of any criteria pollutant for which the 
project region is non-attainment under an 
applicable federal or state ambient air quality 
standard (including releasing emissions that 
exceed quantitative thresholds for ozone 
precursors)? 

 
 No Impact.  The proposed beach replenishment project would not result in a discernible 

long-term net increase of any criteria pollutant.  Material transport and earthmoving activities 
associated with construction of the beach fills and truck haul trips may cause emissions that 
would temporarily exceed standards but would not result in a cumulative considerable net 
increase of criteria pollutants or contribute to shifting the number of overall trips in the 
region. 

 
d. Expose sensitive receptors to substantial 

pollutant concentrations? 
 
 Less Than Significant Impact.  It is likely that some children, the elderly, and those 

suffering from respiratory problems may reside in the vicinity of the beach fill sites, Saxony 
detention basin, or the potential stockpile location within the City of Encinitas.  During 
construction, their exposure to contaminants in the air may be slightly greater in these 
locations than at other locations within the area.  Construction equipment would be used to 
deliver and distribute the sand during the designated time periods and working hours as 
identified as part of the project.  It is assumed that a wheeled bulldozer or loader would be 
used for sand placement with occasional support from a forklift.  Although the proposed 
project primarily involves the conveyance of sand and associated disturbance activities, the 
sand would be quite moist and the potential for dust generation would be very low.  
Activities on dry sand would be limited to mobilization at each site and crew access, which 
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would both be of relatively short duration.  As discussed in Item III(b), each City commits to 
particular construction measures to minimize the affects to adjacent residences.  These 
impacts are not considered significant because of the short-term nature of the implementation 
activity and the relatively low incremental increase in emissions. 

 
e. Create objectionable odors affecting a 

substantial number of people? 
 
 Less Than Significant Impact.  The proposed project is placement of sand on the beach or 

in the nearshore.  The haul routes utilize existing paved roadways traversing through highly 
urbanized areas.  No odor-producing production or industrial activities would occur.  
Operation of trucks and construction equipment during construction of each beach fill may 
cause air emissions that generate standard odors associated with these emissions.  Although 
some odors associated with the combustion of various fuels may result from equipment 
operation, these odors tend to dissipate rapidly in the atmosphere, would exist temporarily, 
and are not considered significant. 

 
IV.  BIOLOGICAL RESOURCES - Would the project: 
 
a. Have a substantial adverse effect, either directly 

or through habitat modifications, on any species 
identified as a candidate, sensitive, or special 
status species in local or regional plans, policies, 
or regulations, or by the California Department 
of Fish and Game or U.S. Fish and Wildlife 
Service? 

 
 Less Than Significant Impact (for Encinitas, Solana Beach, and Imperial Beach).  The 

Saxony detention basin site for the City of Encinitas is currently a concrete-lined flood 
control detention basin utilized by the City to collect runoff for capture and deposition of 
sediment.  The City control downstream water quality by use of this basin and it provides a 
collection location for materials from other detention basins.  The detention basin location 
would not affect the sensitive species using the adjacent vegetation areas any differently than 
current operations.  The potential stockpile location at the City’s Public Works facility 
located on Calle Magdalena is developed and paved so there would be no direct impacts to 
threatened and endangered species.  However, the City of Encinitas has not determined if this 
site would serve as a stockpile location. 

 
 As noted in the RBSP EIR/EA and the USACE in their Public Notice for a Beach 

Nourishment RGP, the Southern California coastal environment is known habitat for three 
key species identified as threatened or endangered under the Endangered Species Act:  the 
California least tern, the California brown pelican and the western snowy plover.  The 
information summarized below is taken from the Biological Assessment for the RBSP (KEA 
Environmental 2000) and the resultant Biological Opinion (USFWS 2000).   

 
 California brown pelicans are common along the coast throughout the year, especially within 

12 miles of shore but regularly out to 100 miles.  They nest in colonies on the Channel 
Islands and on the Coronado Islands.  They feed by diving into the water for fish within three 
feet of the surface, or surface feeding while swimming.  Least terns also forage for fish, 
typically in areas with water less than 60 feet in depth.  They nest colonially on beaches.  
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They prefer beaches that are undisturbed, sparsely vegetated, flat areas with loose, sandy 
substrate.  Few beach nesting areas remain and they can now be found in varied habitats 
ranging from mudflats to airports.  Snowy plovers forage on invertebrates in the wet sand 
and amongst the surf-cast kelp in the inter-tidal zone; in the hot dry sand above the high tide; 
on saltpans; and along the edges of salt marshes and salt ponds.  Snowy plovers have a 
tendency to nest very near and within least tern colonies.   

 
 Along the San Diego coast, least tern and snowy plover nests tend to be located at lagoon and 

river mouths, but terns forage in the water while plovers forage on the land.  The closest 
western snowy plover and California least tern nesting locations are located at San Elijo 
Lagoon, near Batiquitos Lagoon on the east side of Coast Highway 101, NAS North Island 
and the Tijuana Estuary.  Least terns and possibly snowy plovers are located on the Silver 
Strand on the Naval Amphibious Base.  During nesting season, least tern foraging typically 
occurs in an area within approximately 2 miles of the colony.  Snowy plovers tend to avoid 
foraging in areas of high human activity.   
 
Sandy beaches are used by snowy plovers for breeding, resting, overwintering, and foraging.  
Snowy plovers forage on marine invertebrates in the intertidal and on marine invertebrates 
and insects associated with tide-cast vegetation (e.g., kelp debris that washes ashore).  Snowy 
plovers forage both above and below the high tide line, but not while these areas are covered 
with water.  The receiver site closest to a known western snowy plover/California least tern 
colony in North County is the Batiquitos receiver site in Encinitas, although the colony is at 
the lagoon east of Coast Highway 101.  The Coronado receiver site is within designated 
critical habitat for western snowy plover and discussed further below. 

 
 The proposed beach fill sites, with the exception of North Beach in Coronado, are routinely 

maintained by each city and with regular lifeguard patrols in vehicles and support high 
recreational usage.  Therefore, it may be expected that plovers would limit the use or not use 
these sites based on existing disturbance and conclude there would likely no impact.  
However, as noted in Section I, coordination with the resource agencies would determine if 
monitoring would be conducted during construction for the western snowy plover and the 
California least tern if placement is scheduled during the nesting season for these species, 
particularly at the Batiquitos receiver site and in Imperial Beach.   

 
 The proposed replenishment project would consist of temporary placement of fill which 

would result in short term increases in turbidity in the project vicinity.  Turbidity would be 
expected to return to baseline very soon after discharge activities and not affect the water 
quality.  Given the distances between the nesting colonies and the proposed sites, there 
would be no significant impact to foraging opportunities for terns or pelicans during the 
nesting season from a short term increase in turbidity.  Further, the USACE Public Notice 
states that temporary turbidity increases would not effect prey populations supporting these 
species.  Turbidity would be monitored during construction activities to ensure it does not 
exceed substantial levels above ambient for a long period of time.  However, given the 
sensitivity of these threatened and endangered species, agency coordination would occur if 
placement were in breeding season.   
 

 Less Than Significant With Mitigation Incorporation (for Coronado).  The project 
footprint at Coronado includes a 2,600-foot portion of western snowy plover critical habitat 
Subunit CA-27B, which extends approximately 0.6 miles (3,168 feet) from the boundary 
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with NAS North Island.  The critical habitat area (North Reach) represents 35% of the 7,400-
foot project site and 52% of the 5,000-foot wider beach area within the project site.   
 
Survey data for Coronado municipal beach are limited, but recent surveys have not 
documented snowy plover use of the project area.  The critical habitat designation was based 
on the following essential habitat features:  a wide sandy beach with occasional surf-cast 
wrack supporting small invertebrates, wind-blown sand in dune systems immediately inland 
of the active beach face, and being adjacent to breeding and overwintering populations at 
NAS North Island.  
 
No nest sites have been reported at the municipal beach.  Nesting has been reported up and 
downcoast of the project area at NAS North Island, NAB Coronado, Silver Strand State Park, 
and Naval Radio Receiving Facility (NRRF).  Surveys by the Navy indicate that the closest 
nest sites in 2001-2002 were approximately 2,000 feet (0.4 mile) upcoast and 1 mile 
downcoast of the project area boundaries; most nesting occurred > 0.5 mile upcoast and > 1 
mile downcoast.   

 
Powell (1996) reported highly seasonal use of Silver Strand State Beach in 1995 with limited 
nesting during the breeding season (4 nest sites and no nesting observed after Memorial Day 
when recreational beach use increased significantly), increased use during fall migration 
(mean of 28 to 49 birds), and relatively lower use in December (mean of 4.5 birds).  During 
the peak recreational period, plovers were documented to move from Silver Strand State 
Beach to the Naval Amphibious Base.  It was reported that snowy plovers appeared to be 
sensitive to human disturbance during the breeding season, but were tolerant of heavy human 
use during winter months.  

 
 

Number of Snowy Plover Nests (and breeding birds) in the Project Vicinity 
 

Location Distance from 
Project Area 2000 2001 2002 2003 2004 2005 2006 

Coronado 
Municipal 
Beach  

0  0 0 0 0 0 0 0 

NAS North 
Island  

~ 0.1 to 1.8 mi 
upcoast*  

4  13  26  31 
(17)  

  
(4)  

10 
(22)  

NAB 
Coronado  0 to 3 mi  37  34  57  59   0  18  

Ocean 
Beaches  downcoast**     (58)   (21)  (36)  

NAB San 
Diego Bay 
Delta Beach  

~ 1 mi downcoast  7  0  3  2   

(0)  

1  
 

(2)  
Silver Strand  > 3 miles       (5)  (9)  
NRRF  > 4.5 mi  1  2  13  9    3  
 downcoast         
Note:  blank = no information *Nest sites located ≥ 0.4 mi upcoast, ** nest sites located ≥ 1 mi 
downcoast.  Sources:  Conkle and Burr 2003 (nest records 2000-2003), FR 2005 (breeding birds 
2003), USFWS unpublished (2005-2006 breeding bird and nest data)   
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No overwintering snowy plovers were observed during winter surveys in 2003-2004 and 
2004-2005.  Most overwintering birds have been observed further up and downcoast, 
primarily in areas where nesting occurs during the breeding season.   

 
Summary of Overwintering Snowy Plovers in the Project Vicinity 

 

Location Distance from Project Area 2003/2004 2004/2005 2005/2006 

Coronado Municipal 
Beach  0  0  0  NS  

NAS North Island  ~ 0.1 to 1.8 mi upcoast  37  60  81  
NAB Coronado Ocean 
Beaches  

0 to 3 mi downcoast  
60  86  123  

NAB San Diego Bay 
Delta Beach  

~ 1 mi downcoast  321  14  0  

Silver Strand  > 3 miles   3  23  
NRRF  > 4.5 mi downcoast  34  0  17  
Note:  NS = not surveyed, blank = no information Sources:  USFWS unpublished (2003-2006 data), 
1FR 2005  

  
 
b. Have a substantial adverse impact on any 

riparian habitat or other sensitive natural 
community identified in local or regional plans, 
policies, or regulations or by the California 
Department of Fish and Game or U.S. Fish and 
Wildlife Service? 

 
 Less Than Significant With Mitigation Incorporation.  As discussed in the RBSP 

EIR/EA, the intertidal habitat is predominantly sand.  Nearshore habitats include sand and 
for some sites important sensitive habitat, including high and low relief vegetated reefs with 
key indicator species such as giant and feather boa kelp, large sea fans, sea palms, and 
surfgrass may occur offshore.  Fill placement location restrictions would avoid direct impacts 
to sensitive reef habitats and placement volume restrictions at or below volumes used during 
the RBSP would ensure no significant indirect impacts to nearshore sensitive habitats and 
resources.  For Coronado and Imperial Beach where nearshore placement may be considered, 
nearshore surveys would be conducted prior to placement to confirm the absence of sensitive 
reefs and/or important fisheries resources (e.g., clam beds).  If Pismo clam beds are present 
during visual observation, the relative density would be determined and specific mitigation 
measures would be implemented.  The boundaries of the receiver site may be adjusted to 
avoid significant impacts; sparse occurrence of Pismo clams would not indicate presence of 
core populations.   

 
c. Have a substantial adverse effect on federally 

protected wetlands as defined by Section 404 of 
the Clean Water Act (including, but not limited 
to, marsh, vernal pool, coastal, etc.) through 
direct removal, filling, hydrological interruption, 
and other means? 
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 No Impact.  The proposed project is placement of sand on the beach and in the nearshore.  
The haul routes utilize existing paved roadways traversing highly urbanized areas.  The 
beach fill sites are sandy beaches and for the City of Encinitas, the potential stockpile site is 
an existing paved City Public Works facility, and the Saxony detention basin site is an 
existing concrete-lined detention basin.  No federally protected wetlands exist within the 
project area; therefore, no impacts would occur from the project. 

 
d. Interfere substantially with the movement of any 

native resident or migratory fish or wildlife 
species or with established native resident or 
migratory wildlife corridors, or impede the use 
of native wildlife nursery sites? 

 
 Less Than Significant With Mitigation Incorporated.  The proposed project is placement 

of sand on the beach and/or in the nearshore.  The haul routes utilize existing paved 
roadways traversing highly urbanized areas.  Most sedentary or slow-moving marine animals 
within the footprint area would be killed from burial and construction.  However, direct 
impacts would not be significant due to the rapid recolonization of the habitat and the 
absence of sensitive species (SANDAG 2000).  In addition, the project restricts placement 
during the spring-summer invertebrate recruitment season to avoid repetitive placement of 
materials at any particular location within the receiver site to enhance recovery and to 
minimize impacts to invertebrate populations after placement.  Sand throughout the beach 
profile at the receiver sites would be sampled and tested to compare pre-project conditions 
with post-project conditions to confirm that beach sand grain size is remaining consistent 
with pre-project natural sand grain sizes for maintaining suitable habitat for intertidal fauna, 
California grunion, and shorebirds. 

 
 California grunion spawn on sandy beaches in the San Diego region between early March 

and late August during middle-of-the-night spring high tides.  Their eggs incubate in the sand 
and hatch in approximately 2 weeks when the next spring high tide occurs.  Grunion have the 
potential to be affected by beach replenishment if eggs are buried by fresh material, thus 
preventing the eggs from hatching.  While grunion are not listed as threatened or endangered, 
a monitoring program has been designed to minimize impacts to this managed fish species.  
Monitoring will confirm presence/absence of this fish species during the breeding season.  If 
results are negative, then the sand placement activity can continue with no further 
restrictions. 

 
 If grunion are present, then a mitigation approach is necessary to avoid significant impact.  If 

grunion are found to occur within the project area, then:  
• the location of the grunion would be mapped and number present would be estimated 

(e.g., by Walker Scale),  
• the monitor would communicate monitoring results to the resource agencies the day 

following the survey and agree upon an action, 
• If the number is substantial, then placement would be modified to either adjust the 

footprint upshore or downshore, or redirect all sand placement above the spring high tide 
line, 

• If the number were not substantial, then the activity may proceed. 
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The results of all grunion monitoring and resulting adjustments would be reported.  It should 
be noted that during monitoring conducted for the RBSP, grunion were identified on 10 
occasions.  When grunion were estimated on the order of 3,000 or more (even up to 45,000) 
site adjustments were made.  When grunion were estimated on the order of less than 10 to 
just over 400 fish, the footprint was not modified.   

 
 Regionally, the California spiny lobster (Panulirus interruptus) is an important commercial 

species in terms of value and one of the top species hunted by recreational divers.  As noted 
in the USACE’s Public Notice for the beach nourishment RGP, beach fill projects could have 
indirect impacts to lobster if surfgrass or hard bottom habitat is impacted.  However, the 
proposed replenishment project has been designed to avoid direct impact to surfgrass or 
important hard bottom habitat and to minimize indirect impacts to their habitat by use of 
placement and volume restrictions at or below levels found not to have a significant impact 
during the RBSP.  

 
e. Conflict with any local policies or ordinances 

protecting biological resources, such as a tree 
preservation policy or ordinance? 

 
 No Impact.  The proposed project would not conflict with any local policies or ordinances 

protecting biological resources because there are no applicable ordinances at any of the 
beaches or the City of Encinitas’ potential stockpile site and the Saxony detention basin. 

 
f. Conflict with the provisions of an adopted 

Habitat Conservation Plan, Natural Communities 
Conservation Plan, or other approved local, 
regional, or state habitat conservation plan? 

 
 No Impact.  The proposed project would not conflict with provisions of an adopted Multiple 

Habitat Conservation Program or other approved local, regional, or state habitat conservation 
plan because the proposed beach sites are not within any adopted conservation plan.  

 
V.  CULTURAL RESOURCES - Would the project: 
 
a. Cause a substantial adverse change in the 

significance of a historical resource as defined in 
§ 15064.5? 

 
 No Impact.  There are no known historical resources at the proposed beach fill sites or the 

City of Encinitas’ potential stockpile site and Saxony detention basin.  Therefore, no adverse 
change in the significance of a historical resource would occur. 

 
b. Cause a substantial adverse change in the 

significance of an archaeological resource 
pursuant to § 15064.5? 

 
 No Impact.  There are no known archaeological resources at the proposed beach fill sites, 

the potential stockpile site, or the Saxony detention basin.  The beach environment is 
continually evolving with natural sand onshore-offshore processes, which are not conducive 
to preserving intact archaeological sites.  The sand material that is deposited from runoff 
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would occur in an existing flood control detention basin (Saxony detention basin) that is 
concrete-lined and would not involve subsurface excavation at this proposed location or the 
potential stockpile site at the City of Encinitas’ Public Works facility.  Any excavation at the 
source would be addressed by applicable CEQA evaluation at that location; therefore, no 
adverse change in the significance of an archaeological resource would occur. 

 
c. Directly or indirectly destroy a unique 

paleontological resource or site or unique 
geologic feature? 

 
 No Impact.  There are no known paleontological resources or unique geologic features in the 

area of the proposed beach fill sites, Saxony detention basin, and potential stockpile site.  
The project would not result in subsurface excavation that may impact buried resources.  
Therefore, a paleontological resource or site or unique geologic feature would not be directly 
or indirectly destroyed. 

 
d. Disturb any human remains, including those 

interred outside of formal cemeteries? 
 
 No Impact.  There are no known human remains at the proposed beach fill sites, Saxony 

detention basin, and potential stockpile site.  Due to the constantly shifting nature of the 
beach, human remains are not a possibility.  There would not be a subsurface excavation at 
any of the proposed beach fill sites, the Saxony detention basin, and the potential stockpile 
location.  Therefore, human remains, including those interred outside of formal cemeteries, 
would not be disturbed. 

 
VI.  GEOLOGY AND SOILS - Would the project: 
 
a. Expose people or structures to potential substantial adverse effects, including the risk of loss, 

injury, or death involving: 
 
 i) Rupture of a known earthquake fault, as 

delineated on the most recent Alquist-
Priolo Earthquake Fault Zoning Map 
issued by the State Geologist for the area 
or based on other substantial evidence of a 
known fault?  Refer to Division of Mines 
and Geology Special Publication 42. 

 
 No Impact.  According to the Alquist-Priolo Earthquake Fault Zoning Map, none of the 

proposed beach sites are located near a known fault.  The nearest known active fault is the 
northern extension of the Rose Canyon fault located approximately 8 miles to the west 
(offshore).  However, Rose Canyon fault branches into various faults with the Coronado 
Fault branch in the City of Coronado crossing the southern parking lot of the Hotel del 
Coronado (Kleeman 2006, personal communication).  This fault is active and crosses the 
project site.  The proposed project is placement of sand on the beach and temporary storage 
of material at the flood control detention basin along Saxony Road and potentially the Hall 
Property.  There are no known active or potentially active faults within these areas.  The 
proposed project would not result in the exposure of people or property to fault ruptures 
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because no development is proposed.  Therefore, there would be no substantial adverse 
effects due to a fault rupture.   

 
 ii) Strong seismic ground shaking? 
 
 Less Than Significant Impact.  The proposed project would not result in, or expose people 

to, seismic ground shaking beyond the conditions that currently exist throughout the region.  
This exposure is the general exposure that all persons in southern California experience 
because of the high seismic activity level of the region.  The proposed project would 
replenish the beach sand at the beach fill sites and would not create a substantially increased 
exposure to seismic activity because no development is proposed. 

 
 iii) Seismic-related ground failure, including 

liquefaction? 
 
 Less Than Significant Impact.  No development is proposed.  Potential liquefaction is 

primarily limited to valley bottoms and shoreline areas.  Exposure of people to seismic 
ground failure, including liquefaction, may occur at the project site but would not increase 
beyond existing conditions because the project would only add sand to an existing beach, not 
new structures. 

 
 iv) Landslides? 
 

No Impact.  The proposed project would not be located in potential landslide areas and does 
not propose any development; therefore, people or buildings would not be exposed to 
landslides. 

 
b. Result in substantial soil erosion or the loss of 

topsoil? 
 
 No Impact.  The proposed project is intended to help remedy existing erosion at the 

proposed beach fill sites.  Seasonal cross-shore movement would transport the fill material 
offshore in the winter and back onto the beach in the summer.  In addition, the longshore 
transport changes direction seasonally.  In the Oceanside littoral cell, longshore movement is 
generally north in the summer and south in the winter.  In the Silver Strand littoral cell, the 
longshore pattern is generally the opposite.  Seasonal loss of the beach would occur from the 
natural littoral process.  The project would result in minor changes to topography and ground 
surface relief features at the beach fill sites identified, Saxony detention basin, and the 
potential stockpile site, but in an insignificant and potentially beneficial manner.   

 
c. Be located on a geologic unit or soil that is 

unstable, or that would become unstable as a 
result of the project, and potentially result in on- 
or off-site landslide, lateral spreading, 
subsidence, liquefaction or collapse? 

 
 No Impact.  The proposed beach fill sites, Saxony detention basin and potential stockpile 

site are not located on a geologic unit or soil that is unstable.  These beach fill sites are 
located within a potential liquefaction area, but the proposed project would not change this 
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existing condition nor construct new buildings that would house more people.  No other type 
of unstable soil condition exists or would be created by the project. 

 
d. Be located on expansive soil, as defined in Table  

18-1-B of the Uniform Building Code (1994), 
creating substantial risks to life or property? 

 
 No Impact.  The proposed beach fill sites are sandy beaches with no soil cover.  Expansive 

soils are not documented to exist at beach fill sites, nor would they be created by the project.  
Therefore, the proposed project would not create risk to human life or property due to 
expansive soils. 

 
e. Have soils incapable of adequately supporting 

the use of septic tanks or alternative waste water 
disposal systems where sewers are not available 
for the disposal of waste water? 

 
 No Impact.  The proposed project would not include any septic tanks or alternative waste 

disposal systems.  Therefore, the proposed project would not have any impacts due to the use 
of septic systems or alternative wastewater disposal systems at the proposed beach fill sites 
or the potential stockpile site at the City of Encinitas’ Public Works facility.  The Saxony 
detention basin site along Saxony Road already exists as a flood control basin.  

 
VII.  HAZARDS AND HAZARDOUS MATERIALS - Would the project: 
 
a. Create a significant hazard to the public or the 

environment through the routine transport, use, 
or disposal of hazardous materials? 

 
 No Impact.  No hazardous substances would be transported to the sites, from the sites, used 

on the sites, or disposed of on the sites.  Any potential source material that is found to be 
contaminated would not be used for beach nourishment.  Therefore, the proposed project 
would not create a significant hazard to the public or the environment through the routine 
transport, use, or disposal of hazardous materials. 

 
b. Create a significant hazard to the public or the 

environment through reasonably foreseeable 
upset and accident conditions involving the 
release of hazardous materials into the 
environment? 

 
 No Impact.  They only type of hazardous materials associated with opportunistic sand 

placement would be conventional types of fuels to power equipment and trucks.  
Containment for potential leaks and spills from construction equipment are addressed as a 
project design feature.  Depending on the characteristics of the project from which the 
opportunistic sand would be obtained, containment of potential hazards would be addressed 
with the preparation of an SPCCP, or SWMP or SWPPP as detailed in the project 
description.  Therefore, no component of the proposed project would contribute to an 
existing hazard or create a new hazard. 
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c. Emit hazardous emissions or handle hazardous 
or acutely hazardous materials, substances, or 
waste within one-quarter mile of an existing or 
proposed school? 

 
 No Impact.  There are three existing schools located within 0.5 mile of the proposed beach 

fill site, stockpile locations, and haul routes for the City of Encinitas.   
 

• Capri Elementary School is located at 941 Capri Road  
• Paul Ecke – Central Elementary School is located at 185 Union Street south of 

Leucadia Boulevard, north of Encinitas Boulevard, and east of Coast Highway 101 
• Pacific View Elementary School is located at 608 Third Street west of Coast Highway 

101 and south of Encinitas Boulevard.   
 
 There are seven existing schools located within 0.5 mile of the proposed beach fill site and 

haul routes for the City of Solana Beach.   
 

• Solana Beach Elementary School is located at 309 N. Rios Avenue east of Coast 
Highway 101 and north of Lomas Santa Fe Drive 

• Skyline Elementary is located at 606 Lomas Santa Fe Drive between Coast Highway 
101 and I-5 

• SB Presbyterian Pre-School is located at 120 Stevens Avenue near Skyline Elementary  
• Earl Warren Middle School is located at 155 Stevens Avenue near Skyline Elementary   
• Santa Fe Christian School Santa Fe is located at 838 Academy Drive west of I-5 and 

south of Lomas Santa Fe Drive 
• Montessori is located at 1010 Solana Drive west of I-5 and south of Lomas Santa Fe 

Drive 
• St. James Academy is located at 623 Nardo Avenue between Lomas Santa Fe Drive 

and Via del la Valle and east of Coast Highway 101. 
 
 There are five existing schools located within 0.5 mile of the proposed beach fill site and 

haul routes for the City of Coronado.   
 

• Coronado Village Elementary School is located at 600 6th Street northwest of Orange 
Avenue and south of 4th Street 

• Coronado High School is located at 650 D Avenue northwest of Orange Avenue and 
south of 4th Street 

• Coronado Middle School is located at 911 7th Street northwest of Orange Avenue and 
south of 4th Street 

• Sacred Heart is located at 706 C Avenue east of Orange Avenue.   
• Christ Church Day School is located at 926 C Avenue east of Orange Avenue 

 
 There are 11 existing schools located within 0.5 mile of the proposed beach fill site and haul 

routes for the City of Imperial Beach.   
 

• West View Elementary school is located at 525 Third Street north of Palm Avenue and 
west of State Route 75.   
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• Bayside Elementary School is located at 490 Emory Street north of Palm Avenue and 
east of State Route 75.   

• Mar Vista High School is located at 505 Elm Avenue north of Imperial Beach 
Boulevard.   

• Imperial Beach Elementary School is located at 650 Imperial Beach Boulevard.   
• St. James Lutheran School is located at 866 Imperial Beach Boulevard.   
• Central Elementary School is located at 1290 Ebony Avenue north of Imperial Beach 

Boulevard west of I-5.   
• Oneonta Elementary School is located at 131110th Street south of Imperial Beach 

Boulevard.   
• Emory Elementary School is located at 1915 Coronado Avenue.   
• Mendoza Elementary School is located at 2050 Coronado Avenue.   
• Mar Vista Elementary School is located at 1267 Thermal Avenue.   

  
 Although there are schools located within 0.5 mile from the beach fill site and the haul 

routes, the proposed project would not emit hazardous emissions or handle hazardous or 
acutely hazardous materials, substances, or waste, except for conventional types of fuels to 
power equipment and trucks.  Therefore, the project would have no potential effect on any 
nearby school related to hazardous material exposure.   

 
d. Be located on a site which is included on a list of 

hazardous materials sites compiled pursuant to 
Government Code Section 65962.5 and, as a 
result, would it create a significant hazard to the 
public or the environment? 

 
 No Impact.  The proposed beach fill sites, Saxony detention basin, and potential stockpile 

site are not located on a hazardous materials site and, therefore, would not create a 
significant hazard to the public or the environment.   

 
e. For a project located within an airport land use 

plan or, where such a plan has not been adopted, 
within two miles of a public airport or public use 
airport, would the project result in a safety 
hazard for people residing or working in the 
project area? 

 
 No Impact.  The proposed beach fill sites are not located within 2 miles of a civilian airport 

or in an airport land use plan; however, the beach fill site for the City of Coronado is 
immediately south of North Island Naval Air Station and the Imperial Beach site is located 
less than a mile west of the Imperial Beach Naval Auxiliary Landing Field.  The proposed 
project is not anticipated to utilize, transport, or dispose of hazardous materials or involve 
hazardous actions as discussed in items VII (a) and (b).  Implementation would not result in a 
safety hazard for people residing or working in the project area as residents and 
recreationalists already visit these sites. 

 
f. For a project within the vicinity of a private 

airstrip, would the project result in a safety 
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hazard for people residing or working in the 
project area? 

 
 No Impact.  The proposed beach fill sites are not located within 2 miles of a private airstrip.  

The proposed project is not anticipated to utilize, transport, or dispose of hazardous materials 
or involve hazardous actions as discussed in items VII (a) and (b), and therefore, would not 
result in a safety hazard for people residing or working in the project area.   

 
g. Impair implementation of or physically interfere 

with an adopted emergency response plan or 
emergency evacuation plan? 

 
 No Impact.  Material transport as part of the proposed project would follow designated haul 

routes capable of conveying the traffic, while maintaining access for emergency response 
and evacuation.  Activity would occur in the beach or nearshore where adequate circulation 
and access is provided to address emergency response.  Therefore, project implementation 
would not interfere with an emergency response plan or emergency evacuation plan. 

 
h. Expose people or structures to a significant risk 

of loss, injury or death involving wildland fires, 
including where wildlands are adjacent to 
urbanized areas or where residences are 
intermixed with wildlands? 

 
 No Impact.  The proposed beach fill sites, Saxony detention basin, and the potential 

stockpile location are not located in wildland fire areas. 
 

VIII.  HYDROLOGY AND WATER QUALITY - Would the project: 
 
a. Violate any water quality standards or waste 

discharge requirements? 
 
 Less Than Significant. By definition, all proposed sand sources would be clean, beach-

quality sand material and beneficial for the environment and public.  As part of the process, 
any potential material would be tested to verify that the material meets the criteria.  Testing 
would consider chemical composition, trash, color, and percent sand. 

 
 Turbidity would only occur via natural wave interaction with design options that utilize dry 

opportunistic material.  The design method utilizing the slurry mixture would affect turbidity, 
however, no devices to reduce turbidity are anticipated to be necessary, because the activity 
would occur in the naturally turbid zone.  As previously described, turbidity would be 
monitored by an observer from a high vantage point (likely lifeguard tower) for beach berm 
placement and for nearshore placement during each day of construction.  The observer would 
map and photograph the extent of turbidity and if ambient conditions are substantially 
exceeded for more than 5 days, then modifications would be instituted. 

 
b. Substantially deplete groundwater supplies or 

interfere substantially with groundwater 
recharge such that there would be a net deficit in 
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aquifer volume or a lowering of the local 
groundwater table level (i.e., the production rate 
of pre-existing nearby wells would drop to a 
level which would not support existing land uses 
or planned uses for which permits have been 
granted)? 

 
 No Impact.  The proposed project would not require any use of groundwater or interfere 

with groundwater recharge in any way.  
 
c. Substantially alter the existing drainage pattern 

of the site or area, including through the 
alteration of the course of a stream or river, in a 
manner which would result in substantial erosion 
or siltation on- or off-site? 

 
 No Impact.  The purpose of the project is to place sand on the proposed beach fill sites, 

which would help reduce existing erosion problems and is intended to minimize future 
erosion.   

 
d. Substantially alter the existing drainage pattern 

of the site or area, including through the 
alteration of the course of a stream or river, or 
substantially increase the rate or amount of 
surface runoff in a manner that would result in 
flooding on- or off-site? 

 
 Less Than Significant Impact.  The proposed project would not modify a stream or 

increase the amount of impervious surface.  However, the beach fill sites in the cities of 
Encinitas and Solana Beach may have an affect on the coastal processes at nearby lagoon 
mouths, specifically San Dieguito Lagoon and San Elijo Lagoon.  There is the potential for 
sand to travel up and down the coast and impact the tidal flushing which occurs at the mouth 
of the lagoons.  An increase in the amount and frequency of sand placement would influence 
tidal flushing at the lagoon mouths.  Although sand placement has been identified in 
Encinitas at the Batiquitos site, the footprint location is far enough south from the Batiquitos 
Lagoon mouth and the amount of sand to be placed at this site would likely not large enough 
to discernibly effect Batiquitos Lagoon.  In addition, lagoon mouths are monitored constantly 
by their owners and actively maintained.  Impacts from this project could only occur if all 
North County sites received their maximum allowable quantity of sand in the same year, and 
more likely over a succession of years.  Any other condition would not lead to the possible 
degree of sedimentation that would necessitate lagoon mouth monitoring.  Should all the 
receiver sites be filled to maximum capacity in a given year and the lagoon mouths were 
determined by their owners to have been impacted, the proponents shall negotiate to 
contribute their fair share to the clearing of the lagoon mouths during subsequent routine 
maintenance.   

 
  (1) San Dieguito Lagoon Inlet Impacts 
 

 Depending on the quantity, time period of placement, and time of year, sand from the 
proposed program could potentially affect the condition of the mouth to San Dieguito 
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Lagoon.  The lagoon is actively being restored and the inlet must remain open perpetually to 
maintain quality of habitat.  Lagoon restoration would increase the tidal prism significantly 
and lead to a more stable inlet channel by tidal flushing.  However, that project is expected to 
require periodic clearing of the inlet channel as maintenance if tidal flushing cannot keep the 
entrance clear (San Dieguito JPA, 2000).  Sand quantities anticipated to be removed as part 
of this maintenance are 16,000 cubic yards per event, with the frequency unknown and 
dependent on regular monitoring.  As the existing longshore sediment transport rate in the 
vicinity of the mouth is 1,000,000 cubic yards of sand per year, an extremely small 
percentage (less than 1.6%) is expected to deposit within the lagoon mouth requiring 
removal.  The natural rate of variability of this longshore transport rate is approximately 50% 
based on climatic fluctuations. 
 
This program would result in a maximum of 300,000 cubic yards per year of sand to be 
placed within the same littoral cell (150,000 cubic yards per year each at beach fill sites for 
Solana Beach and Encinitas) and could thus potentially affect the lagoon mouth.  Sand from 
Encinitas is not anticipated to reach the lagoon mouth in any discernible quantity as it would 
effectively disperse throughout the littoral zone over the 10-mile distance between the 
placement site and the lagoon.  Sand from the Encinitas placement site is thus assumed to not 
be a discernible contributor to lagoon mouth sedimentation.  Sand placed at Solana Beach 
could eventually deposit at the lagoon mouth increasing the maintenance requirement.   
 
Sand from Solana Beach may increase the sedimentation rate at the lagoon mouth by a 
maximum amount of up to 15% for five years from existing conditions, assuming the 
maximum annual quantity of 150,000 cubic yards is placed, the existing rate of longshore 
transport is 1,000,000 cubic yards per year, and all the sand reaches the lagoon mouth.  This 
incremental rate of sedimentation may not be discernible using existing survey techniques.  
This rate also falls within the natural variability of longshore transport and would be 
extremely difficult to separate from ambient conditions at the time of an inlet survey.   
 
Tidal inlets with a given tidal prism and flushing capability are more able to remain stable 
and flush sediment from their channels if the rate of sedimentation is gradually increased 
over time, rather than when large pulses of sand are added to the system over short time 
periods.  The SANDAG RBSP project added 146,000 cubic yards of sand to Solana Beach 
and 177,000 cubic yards of sand to Del Mar (total of 357,000 cubic yards) in the vicinity of 
the inlet over a very short time frame (months).  The lagoon was not restored at that time and 
its tidal flushing capability was poor, and impacts to the opening were identified.  However, 
this proposed opportunistic project would effectively add a maximum possible total of only 
approximately 150,000 cubic yards of sand per year to the vicinity at a time when the lagoon 
has been restored and would possess greater capability to flush sediment and remain stable.  
Qualitatively the proposed project is not anticipated to cause discernible impacts to the 
condition of the lagoon entrance.  If however, lagoon owners identify a perceived increase in 
sedimentation from expected conditions and attribute it to the proposed project, then adverse, 
but less than significant impacts can occur to the lagoon mouth.  In response, the City of 
Solana Beach can reduce their annual placement quantities of sand on the beach to keep 
impacts to less than significant.   
 
The City of Solana Beach expects individual projects to be small in quantity (2,000 to 5,000 
cubic yards per month) for an annual total of between 24,000 and 60,000 cubic yards of sand 
to be added per year.  This low quantity of sand is not expected to cause a perceptible impact 
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on the lagoon mouth after it disperses throughout the littoral zone between the placement site 
to the lagoon mouth.   
 
In addition, longshore sediment transport in this area is bi-directional with northward 
transport in summer and southward transport in winter which could further reduce possible 
sedimentation at the Lagoon.   
 
The City of Solana Beach shall obtain and review lagoon mouth monitoring data from the 
monitoring entity associated with the lagoon restoration project as it becomes available and 
would monitor the shoaling rate in comparison with their placement operations to identify 
any potential effects on that rate from the proposed project.  If a discernible increase in 
lagoon shoaling occurs coincident with any medium to larger-sized projects (over 50,000 
cubic yards) that can be attributed to the program (separate from other environmental 
conditions), the City of Solana Beach would reduce quantities of individual placement 
operations to no more than 25,000 cubic yards as part of any single project and consider 
reducing quantities further to prevent any discernible effects from their program.  If different 
from the 25,000 cubic yard threshold proposed above, the appropriate maximum quantity can 
be determined from monitoring data. 
 
 (2) San Elijo Lagoon Impacts 
 
Maintenance occurs regularly to open the mouth of San Elijo Lagoon.  The proposed project 
would incrementally increase the quantity of sand in the longshore transport system and the 
longshore transport rate.  Sand from both Solana Beach and Encinitas beach fill sites may 
eventually disperse and move toward San Elijo Lagoon.  This project proposes maximum 
placement of up to 300,000 cubic yards of sand per year at both sites combined.  Sand from 
placement activity is not anticipated to reach the lagoon mouth in any discernible quantity as 
it would effectively disperse throughout the littoral zone over the 2-mile distance between the 
placement site in Solana Beach and the 2.5-mile distance between the placement site in 
Encinitas.  The distances from the placement sites to the lagoon entrance are sufficient for 
substantial dispersion of sediment to occur throughout the littoral zone prior to reaching the 
lagoon mouth; however, same incremental quantities of sand may reach the lagoon mouth 
from these projects.   
 
The existing longshore sediment transport rate is 1,000,000 cubic yards per year and this rate 
might generally increase by up to 30% over five years from this project at maximum volumes 
in every location.  The natural variability of the existing rate is approximately 50%, so the 
increase from this project is within the range of natural variability.   
 
Quantities of sand excavated from the lagoon mouth for maintenance are less than 5,000 
cubic yards per event.  As such, the proposed project would not measurably increase 
quantities removed from the inlet mouth, nor would the frequency of maintenance be 
discernibly affected.   
 
The SANDAG RBSP placed up to 465,000 cubic yards in the same vicinity of the lagoon 
mouth over a very short time frame with 108,000 cubic yards of sand being placed on the 
beach approximately 2,000 feet directly south of the lagoon mouth.  Impacts from that 
project to the lagoon mouth did not occur at that time and no additional dredging was 
necessary.  Any impacts from an incremental increase in sand delivery to this lagoon mouth 
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would be less than significant and would not result in an increase in the frequency of 
dredging or amount of dredging beyond that current requirement. 
 
 (3) Batiquitos Lagoon Impacts 
 
Maintenance occurs between bi-annually to annually at the shoals within internal basins of 
Batiquitos Lagoon, but has not been effective at removing much of the sand.  As such, the 
lagoon experiences tidal muting from constriction of tidal flows, but habitat is still of high 
quality and value.  CDFG is responsible for the maintenance and plans to implement more 
effective maintenance over time.  The proposed project would incrementally increase the 
quantity of sand in the longshore transport system and the longshore transport rate.  Sand 
from the Encinitas beach fill sites may eventually disperse and move toward Batiquitos 
Lagoon.  This project proposes maximum placement of up to 150,000 cubic yards of sand per 
year within the City, with one placement site located approximately 1,500 feet south of the 
lagoon.  As net longshore sediment transport is to the south at this location, the distance from 
the placement sites to the lagoon entrance are sufficient for substantial dispersion of sediment 
to occur throughout the littoral zone prior to reaching the lagoon mouth.  However, 
incremental quantities of sand may reach the lagoon mouth from these projects, particularly 
during seasonal reversals in longshore sediment transport, but impacts would be less than 
significant.   
 
The existing longshore sediment transport rate is 1,000,000 cubic yards per year and this rate 
might generally increase by up to 15% over five years from this project.  The natural 
variability of the existing rate is approximately 50%, so the increase from this project is 
within the range of natural variability.  Quantities of sand excavated from the lagoon mouth 
for maintenance are typically less than 25,000 cubic yards per event because problems have 
occurred during dredging operations, however the target dredging quantities are 
recommended to be approximately 110,000 cubic yards every three years (Moffatt & Nichol 
2003).  Dredged sand is placed on the beaches immediately adjacent to the lagoon mouth, 
closer than the nearest proposed placement site at Encinitas and will, therefore, impact the 
lagoon more than any sand placed in Encinitas.  Also, the existing sedimentation rate at the 
lagoon is much lower now than immediately after construction because its capacity to receive 
sand is reduced due to significantly shoaling, so less sand enters the lagoon than previously 
occurred due to this reduced inward draw.  Finally, the maximum sand quantity proposed for 
placement downcoast is only a small fraction of the natural variation in longshore sand 
transport, and may consist of up to 25% fines (thereby reducing its effective volume by one-
fourth to 90,000 per year at the Batiquitos site).  As such, the volume of sediment that could 
enter from the proposed project would not measurably increase quantities removed from the 
existing shoals, nor would the frequency of maintenance be discernibly affected.   
 
The SANDAG RBSP placed up to 406,700 cubic yards in the same vicinity of the lagoon 
mouth (from South Carlsbad through Leucadia) over a very short time frame with 117,000 
cubic yards of sand being placed on the beach approximately 1,000 feet directly south of the 
lagoon mouth.  Impacts from that project to the lagoon mouth did occur and may have been 
associated more with combined cumulative effects of the upcoast placement of 158,000 cy at 
South Carlsbad, 225,000 cy at North Carlsbad, and the 117,000 at Batiquitos Beach rather 
than the sole impact of sand from Batiquitos Beach.  Regardless, SANDAG paid $226,000 
into a fund to the CDFG for additional maintenance dredging.  Similar impacts are not 
anticipated from the proposed project because the cumulative quantity of sand placed in the 
vicinity of the lagoon mouth is smaller and the placement is downcoast with no upcoast 
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component.  The CDFG performs surveys of the lagoon shoal volume and can discern 
whether significant increases in shoaling occur after beach fill projects at Encinitas, although 
the probability that such an event would occur and be attributable to this program is 
extremely low.  Any impacts from an incremental increase in sand delivery to this lagoon 
mouth would be adverse, but less than significant.  If any incremental shoaling were to occur, 
any contribution from this program would be an immeasurable. 
 

e. Create or contribute runoff water which would 
exceed the capacity of existing or planned 
stormwater drainage systems or provide 
substantial additional sources of polluted runoff? 

 
 No Impact.  The proposed project would place sand on the proposed beach fill sites and 

would not alter the direction, quantity, or quality of stormwater runoff. 
 
f. Otherwise substantially degrade water quality? 
 
 Less Than Significant Impact.  There is the potential for any activity at the beach to result 

in turbidity.  As previously discussed and in item VIII(a), turbidity would be monitored.  The 
intent of monitoring is to collect data to refine project design, including comparison of 
turbidity plumes associated with different sand materials and different placement techniques.  
If turbidity plumes are extensive or fail to dissipate, then the project would be modified to 
reduce turbidity to acceptable levels.  Modification could include having longer delay 
between delivery of sand loads or modification of the discharge design.  This potential 
impact would be avoided through the monitoring program. 

 
g. Place housing within a 100-year flood hazard 

area as mapped on a federal Flood Hazard 
Boundary or Flood Insurance Rate Map or other 
flood hazard delineation map? 

 
 No Impact.  The proposed project would not involve housing. 
 
h. Place within a 100-year flood hazard area 

structures which would impede or redirect flood 
flows? 

 
 No Impact.  The proposed project would not involve structures. 
 
i. Expose people or structures to a significant risk 

of loss, injury or death involving flooding, 
including flooding as a result of the failure of a 
levee or dam? 

 
 No Impact.  The project may offer added protection from the 100-year flood hazard area 

since the project would raise and widen the existing beaches.  Therefore, the project would 
not expose people or structures to a significant risk of loss, injury, or death from flooding. 

 
j. Inundation by seiche, tsunami, or mudflow? 
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 No Impact.  Implementation of the proposed project would not result in the increased 
exposure of people or property to seiche, tsunami, or mudflow.  All coastal locations are 
potentially exposed to tsunamis and the project would not change this existing condition.  It 
may offer greater protection for oceanfront residences if the beach is wider.  No lakes or bays 
exist for a creation of a seiche condition and the project would not affect this situation.   

 
IX.  LAND USE AND PLANNING - Would the project: 
 
a. Physically divide an established community? 
 
 No Impact.  Existing oceanfront residences are located adjacent to the proposed beach fill 

sites.  All of these homes would receive direct or indirect benefit from increased beach 
width.  No physical barriers would be constructed.  The project would neither disrupt nor 
divide any established community. 

 
b. Conflict with any applicable land use plan, 

policy, or regulation of an agency with 
jurisdiction over the project (including, but not 
limited to the general plan, specific plan, local 
coastal program, or zoning ordinance) adopted 
for the purpose of avoiding or mitigating an 
environmental effect? 

 
 No Impact.  The Saxony detention basin site along the west side of Saxony Road is 

designated for Rural Residential (RR-1).  However, this detention basin is an existing 
concrete-lined flood control detention basin.  The proposed project would involve disposal of 
some of the already captured material at the beach instead of a landfill or construction site.  
The project is consistent with applicable land use designations and zone ordinance. 

 
 The proposed beach fill sites are public beaches and the proposed beach replenishment 

project is consistent with this designation.  No change of land use on the subject property or 
on adjoining properties is anticipated as a result of the proposed beach replenishment project.  
The project is consistent with the Coastal Act to place suitable excess fill on the beach. 

 
c. Conflict with any applicable habitat conservation 

plan or natural communities conservation plan? 
 
 No Impact.  The proposed project would not conflict with any applicable habitat 

conservation plan or natural community conservation plan because the project beach fill, 
potential stockpile location, and the Saxony detention basin are not located within any of 
these conservation areas. 

 
X.  MINERAL RESOURCES - Would the project: 
 
a. Result in the loss of availability of a known 

mineral resource that would be of value to the 
region and the residents of the state? 

 
 No Impact.  The proposed project would make use of a valuable resource (e.g., beach 

quality sand) that may otherwise be lost forever in a landfill.  Once placed in the beach 
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system, this resource would be part of the natural littoral system and would benefit all the 
residents of the Oceanside and Silver Strand littoral cells.  In addition, source material for 
opportunistic sand is not considered as a commercially extractable mineral resource.   

 
b. Result in the loss of availability of a locally-

important mineral resource recovery site 
delineated on a local general plan, specific plan, 
or other land use plan? 

 
 No Impact.  Mineral resource recovery sites have not been identified within the project sites 

nor are they delineated in any of the General Plans for the four cities as a locally important 
mineral resource recovery site. 

 
XI.  NOISE - Would the project result in: 
 
a. Exposure of persons to or generation of noise 

levels in excess of standards established in the 
local general plan or noise ordinance, or 
applicable standards of other agencies? 

 
 No Impact.  The applicable noise standards for construction noise and construction hours 

relative to the proposed beach fill sites are as follows:  
 

• City of Encinitas:  7:00 a.m. to 7:00 p.m. Mondays through Saturdays (Noise Abatement 
and Control Ordinance No. 9.32.410) 

 
• City of Solana Beach:  7:00 a.m. to 7:00 p.m. Mondays through Fridays and 8:00 a.m. to 

7:00 p.m. on the weekends (Noise Abatement and Control Ordinance No. 7.34.100)  
 
• City of Coronado:  7:00 a.m. to 7:00 p.m. Mondays through Fridays (Municipal Code, 

Noise Abatement and Control Chapter 41.10)  
 
• City of Imperial Beach:  7:00 a.m. to 10:00 p.m. Mondays through Fridays (Municipal 

Code, Noise Abatement and Control Chapter 9.32.020).   
 
 The proposed project would only occur on the weekdays during the allowed hours.  The City 

Engineer may permit operations outside of these limits if not detrimental to health, safety or 
welfare.  The maximum construction noise limit is 75 dBA6 for all four cities. 

 
 During truck deliveries and sand placement, the principal noise generators would be 

construction equipment and the pumps associated with the nearshore placement.  Two small 
submersible pumps would be required:  one to pump seawater inland to a couple of portable 
hoppers or containers (like Baker tanks) on the beach and another in the hopper to pump the 
slurry to the ocean.  Trucks would dump their loads into the water-filled hopper and leave.  
The pumps would be up to 50 horsepower diesel engines and these engines typically have a 
noise level of 70 dBA at 50 feet.  Electric ones are suitable if connections are available.  In 

                                                           
6 Noise levels are measured and expressed in decibels (dB).  Noise levels weighted to the A noise scale to 

filter out frequencies not audible to the human ear are written dBA. 
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addition, pumps utilized for the nearshore placement/slurry mixture would incorporate noise 
buffers (i.e., sand berm, small structure, etc.).   

 
Specifically regarding snowy plover and California least tern nesting sites, the maximum 
construction noise limit for the City of Encinitas and the City of Coronado is 75 dBA and 
construction noise is anticipated to occasionally exceed 75 dBA.  However, a maximum 
hourly noise levels would be expected to be on the order of 65 dBA.  At a distance of 200 
feet, a decrease of 10 to 12 dBA would be anticipated.  Therefore, noise levels would not be 
expected to exceed ambient levels at known snowy plover nest sites, which have been 
located ≥ 2,000 ft from the project area.  Similarly, no adverse noise impacts would be 
expected at California least tern nesting sites, which occur more than 1 mile from the project 
area 

 
 When working closest to the homes, construction noise would be anticipated to occasionally 

exceed 75 dBA, but maximum hourly noise levels would be expected to be on the order of 65 
dBA.  The peak construction noise would be a diesel engine under load, sounding the backup 
alarm near a residence.  While the ambient noise levels are in the mid 60s dBA, the 
difference in character from the ambient surf noises would be noticeable.  As the work would 
move away from any individual receptor, the noise level would decrease and at a distance of 
200 feet, a decrease of 10 to 12 dBA would be anticipated.  Thus, at any individual residence 
the hourly noise level would not exceed the 75 dBA guide used by other jurisdictions and the 
construction noise would vary in loudness as the material is spread up and down the beach.  
The impact would be less than significant.   

 
b. Exposure of persons to or generation of 

excessive groundborne vibration or groundborne 
noise levels? 

   
 Less Than Significant Impact.  The proposed beach replenishment project may result in a 

temporary increase in groundborne vibration and noise levels during construction, but this 
effect may be noticeable but should not be significant.  This type of construction operation 
has occurred at other residential beaches in the past and has been acceptable due to its 
temporary condition and relatively low-level of disturbance. 

 
c. A substantial permanent increase in ambient 

noise levels in the project vicinity above levels 
existing without the project? 

 
 No Impact.  The proposed project would not result in construction of a permanent noise 

generating facility.  By definition, the activity would only occur during the construction 
period and involve trucks hauling fill material and conventional construction equipment (e.g., 
bulldozers, scrapers, front-end loaders) spreading that material.  Therefore, the project would 
not cause a permanent increase in ambient noise levels in the project vicinity above existing 
levels at any of the proposed beach fill locations. 

 
d. A substantial temporary or periodic increase in 

ambient noise levels in the project vicinity above 
levels existing without the project? 
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 Less Than Significant Impact.  Sensitive noise receptors for the beach fill site in the City of 
Encinitas include single and multi-family residences that are adjacent to the beach at the 
north end.  The southern-most residence is nominally at beach level, with a porch adjacent to 
the receiver site.  There is rip-rap protection approximately 10 feet high and eight feet deep 
at these residences.  At the south end of the fill area, there is a day use park on a bluff 
approximately 20 feet above the beach level, and residences to the east of the park, on the 
east side of Moonlight Lane.  Noise measurements taken in 1999 for the RBSP EIR/EA 
analysis indicated a level between 65 and 68 dBA during the day and nighttime noise levels 
at the residences closest to the beach were estimated to be between 67 and 68 dBA.  

 
 The stockpile location is located in a rural residential area south of La Costa Avenue along 

Saxony Road.  The nearest residences are located on the slopes east of Saxony Road further 
south.  The potential stockpile location is located adjacent to a residential area, commercial 
area, and I-5.  It is not anticipated that the residences would experience a substantial increase 
in ambient noise levels due to this project.   

 
 Sensitive noise receptors for the beach fill site in the City of Solana Beach include single and 

multi-family residences that are located at the top of the bluffs approximately 80 feet above 
the beach.  No noise measurements were taken in 1999 for the RBSP EIR/EA analysis due to 
lack of access, however, noise levels were estimated to be between 63 and 66 dBA.  

 
 Sensitive noise receptors for the beach fill site in the City of Coronado include single and 

multi-family residences as well as a hotel.  Receiver sites in Coronado were not analyzed in 
1999 for the RBSP EIR/EA, however, it is assumed the noise levels are estimated to be the 
same as Imperial Beach with the periodic occurrence of jets flying overhead. 

 
 Sensitive noise receptors for the beach fill site in the City of Imperial Beach include single 

and multi-family residences that are east of the beach and rip-rap slope with setbacks.  No 
noise measurements were taken in 1999 for the RBSP EIR/EA analysis due to lack of access, 
however, noise levels were estimated to be between 65 and 67 dBA as the conditions are 
similar to other coastal residential sites such as Encinitas. 
 

 The proposed project would have no significant long-term noise impacts upon the 
environment. 

 
e. For a project located within an airport land use 

plan or, where such a plan has not been adopted, 
within two miles of a public airport or public use 
airport, would the project expose people residing 
or working in the project area to excessive noise 
levels? 

 
No Impact.  The proposed beach replenishment project is not located within an airport land 
use plan or within two miles of a civilian public airport.  However, the beach site for the City 
of Coronado is located less than a mile from North Island Naval Air Station and the beach 
site for the City of Imperial Beach is located less than a mile west of the Imperial Beach 
Naval Auxiliary Landing Field.  The sound of military aircraft are typically heard for these 
locations.  The proposed project would replenish eroded beaches.  People residing or 
working in the project area already experience the noise associated with nearby airports and 
the beach nourishment activities would not result in excessive noise levels.   

     



  
  Less Than 
 Potentially Significant With Less Than 
 Significant Mitigation Significant 
Issues & Supporting Information Sources Impact Incorporated Impact No Impact 

 

Page 88 of 110 

 
f. For a project within the vicinity of a private 

airstrip, would the project expose people 
residing or working in the project area to 
excessive noise levels? 

 
 No Impact.  The proposed beach replenishment project is not located within the vicinity of a 

private airstrip.  Item XI(e) discusses the exposure of people residing or working in the 
project area to existing noise levels.   

 
XII.  POPULATION AND HOUSING - Would the project: 
 
a. Induce substantial population growth in an area, 

either directly (for example, by proposing new 
homes and business) or indirectly (for example, 
through extension of roads or other 
infrastructure)? 

 
 No Impact.  The proposed project is placement of sand on the beach and the use of sand 

material collected at an existing flood control detention basin.  The project haul routes utilize 
existing paved roadways traversing through highly urbanized areas.  No development is 
proposed.  Therefore, the project would not induce substantial population growth either 
directly or indirectly. 

 
b. Displace substantial numbers of existing 

housing, necessitating the construction of 
replacement housing elsewhere? 

 
 No Impact.  Although there are residential homes adjacent to the proposed beach fill sites, 

the proposed project would merely replenish the adjacent beach.  The project would not 
displace any housing necessitating the construction of replacement housing elsewhere. 

 
c. Displace substantial numbers of people, 

necessitating the construction of replacement 
housing elsewhere? 

 
 No Impact.  The proposed project would merely replenish eroded beaches and would not 

permanently displace any people.  However, during construction the pilot site would have to 
be temporarily closed to beach patrons.  There are several miles of suitable beach adjacent to 
all the beach fill sites, so this would not be a significant impact. 

 
XIII.  PUBLIC SERVICES 
 
a. Would the project result in substantial adverse physical impacts associated with the provision 

of new or physically altered governmental facilities, need for new or physically altered 
governmental facilities, the construction of which could cause significant environmental 
impacts, in order to maintain acceptable service ratios, response times or other performance 
objectives for any of the public services: 

 
 Fire protection? 
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 No Impact.  No development is proposed; therefore, the project would not impact public 

services.  Approval of the proposed beach replenishment project would have no effect upon 
or result in the need for new or altered fire-protection service. 

 
 Police protection? 
 
 No Impact.  No development is proposed; therefore, the proposed project would not impact 

public services.  Approval of the proposed beach replenishment project would have no effect 
upon or result in the need for new or altered police protection services. 

  
 Schools? 
  
 No Impact.  No development is proposed; therefore, the proposed project would not impact 

public services.  No new school facilities would be required if the proposed beach 
replenishment project is approved, because no increase in school-age children would occur. 

 
 Parks? 
 
 No Impact.  No development is proposed; therefore, the proposed project would not impact 

public services.  Approval of the proposed beach replenishment project would have no effect 
upon or result in the need for additional park areas, however, it is a benefit to pubic 
recreation as these beaches are parks. 

 
 Other public facilities? 
 
 No Impact.  The proposed project would not place a substantial demand on other public 

services.  This enhanced beach would fall within the normal beach maintenance for each city. 
 
XIV.  RECREATION 
 
a. Would the project increase the use of existing 

neighborhood and regional parks or other 
recreational facilities such that substantial 
physical deterioration of the facility would occur 
or be accelerated? 

 
 Less Than Significant Impact.  The proposed project would not cause an increase in the use 

of existing neighborhood and regional parks, as it is not a development project.  During 
construction of the project, the active construction areas of the placement sites would be 
closed, creating a temporary minor adverse impact on the availability of existing recreational 
beach opportunities during the construction phase.  Temporary closures of the beach working 
area would occur during construction, but several miles of other city beaches would be 
available for public use.  The beach fill sites are all currently used for various recreational 
activities including fishing, swimming, diving, surfing, and sunbathing.  Once the beach fill 
sites have been replenished, recreational activities would resume and be enhanced as the 
recreational beach area at the site would increase, providing an improved recreation 
opportunity.  The replenished beach would have a beneficial effect by creating additional 
beach area and maintaining recreational beach areas without causing physical deterioration 
of existing facilities. 
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Surfing occurs throughout all beach fill locations.  Surfable wave peaks occur throughout all 
of the project area.  The sites are rideable under all swell directions and tide conditions.  
They provide relatively moderate-quality surfing conditions with waves that vary in quality 
each day.  Wave quality can range from excellent to poor depending on conditions.  Surfing 
could potentially be impacted by: 

 
1. Modification of existing sand bars and reefs by sand placement and deposition; 

2. Access being denied during construction; and 

3. Poor water quality caused either by turbidity generated during and after construction of 
the beach fills, or contaminants being released into the surfzone by the fill material.  

  
Each potential impact is addressed below. 
 
1. Modification of Existing Sand Bars and Reefs by Sand Placement and Deposition 
 
The project could add a relatively small sand supplies to the system over long time frames 
thereby gradually changing bottom conditions at the sites.  This impact could be adverse and 
significant if sand deposition caused waves to close out over a long period of time (weeks) 
rather than peak, or resulted in a perpetual shorebreak at the beach rather than a nearshore bar 
for waves to break over.  Due to the expected low material quantity of individual projects, it 
would likely not create a long-term close-out or shorebreak condition.  It may, however, 
cause such conditions over a temporary short-term period while the sand is naturally 
redistributed over the bottom, although that is not anticipated and has not been documented 
to occur from previous opportunistic sand projects.   
 
The project may also result in potentially beneficial impacts to surfing by contributing sand 
to the nearshore that would be deposited in bars throughout the placement sites.  More sand 
in the system provides material for enhanced sand bar formation and may result in larger or 
longer-lasting bars, and improved surfing conditions.  Informal observations of SANDAG 
RBSP showed surfing conditions improved at each sand placement site after construction 
because of sand bar formation.  Impacts would be less than significant and possibly 
beneficial. 
 
To document any change to surfing conditions, a monitoring program would be instituted as 
previously described and monitoring would occur before and after construction was 
complete.  This program would be of particular importance in the first few years of the pilot 
study to help determine how the various placement options and material types are reflected in 
the nearshore environment and how that affects wave quality for surfing.   
 
2. Access Being Denied During Construction 
 
Public access to the active construction sites would be denied during construction, but this 
restriction would be short term and temporary, with access being restored at completion of 
the project.  Also, surfers would be able to access surfing sites by moving around the 
construction area and entering the water from either end.  The water may not be closed by the 
Cities during construction, but the Cities have the discretion of closing off the sites to surfing 
if the safety of surfers could be affected during sand placement.  Impacts would be less than 
significant. 
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3. Poor Water Quality Caused Either by Turbidity Generated During and After 

Construction of the Beach Fill, or Contaminants Being Released into the Surfzone by 
the Fill Material 

 
By definition, the fill material would be clean and suitable.  The proposed project would 
generate turbidity, but it is anticipated to be short term in duration and relatively localized.  
Surfers have many other options for surfing in similar wave conditions up and down the 
coast where project turbidity would not be noticeable.  The impact would be less than 
significant. 

 
b. Does the project include recreational facilities or 

require the construction or expansion of 
recreational facilities which might have an 
adverse physical effect on the environment? 

 
 Less Than Significant Impact.  The proposed project would not include new development 

or require construction or expansion of existing recreational facilities and, therefore, would 
not have an adverse physical effect on the environment.  It would increase the beach area, 
which may lead to beneficial effects and increased recreational usage of the pilot site. 

 
XV.  TRANSPORTATION/TRAFFIC - Would the project: 
 
a. Cause an increase in traffic which is substantial 

in relation to the existing traffic load and 
capacity of the street system (i.e., result in a 
substantial increase in either the number of 
vehicle trips, the volume to capacity ratio on 
roads, or congestion at intersections)? 

 
 Less Than Significant Impact.  The project would result in a temporary increase in 

vehicular traffic when beach fill material is hauled to the site.  Trucks hauling the fill 
material would be limited to the each city’s designated truck route roadways.  The proposed 
project would result in a temporary increase in vehicular movement along the associated 
roadways when material is hauled to the site.  Existing 2006 traffic volumes and future 2030 
traffic volumes for associated roadway segments for each city are summarized below.  The 
project ADT values are based upon the calculated trips in Tables 3 and 4, which assumes the 
shortest average time between truck trips to allow for the worst-case scenario.  Figure 21 
(Encinitas and Solana Beach) and Figure 22 (Coronado and Imperial Beach) illustrate the 
2006 forecasted traffic volumes for each city. 
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City of Encinitas 
 

Street 
Segment 

2006 
ADT 

2006 
LOS 

2030 
ADT 

2030 
LOS 

Saxony Road 
Quail Hollow Drive. – La Costa Avenue  2,050 A 3,084 A 
La Costa Avenue  
Saxony Road – Piraeus Street 32,445 C 36,460 C 
Piraeus Street – Northbound I-5 ramps 31,759 C 38,350 C 
Northbound I-5 ramps – Southbound I-5 ramps 21,769 B 31,133 B 
Southbound I-5 ramps – Sea Breeze Court 15,306 A 20,938 B 
Sea Breeze Court – Sheridan Lane 15,306 A 20,938 B 
Sheridan Lane – Vulcan Avenue 12,959 A 18,363 B 
Vulcan Avenue – Carlsbad Boulevard 13,885 B 19,455 C 
Carlsbad Boulevard 
La Costa Avenue – Avenida Encinas 17,955 B 22,508 B 
I-5 Southbound 
I-5 southbound La Costa Avenue on-ramp (La Costa Avenue 
– I-5) 

4,404 B 7,804 C 

I-5 southbound La Costa Avenue on-ramp – I-5 southbound 
Leucadia off-ramp 

104,986 E 109,789 E 

I-5 southbound Leucadia off-ramp – I-5 southbound 
Leucadia on-ramp 

100,875 E 102,436 E 

I-5 southbound Leucadia on-ramp – I-5 southbound 
Encinitas Boulevard off-ramp  

107,402 F 109,902 F 

I-5 southbound Encinitas Boulevard off-ramp (I-5 – 
Encinitas Boulevard 

5,659 B 6,789 B 

I-5 Northbound 
I-5 northbound La Costa Avenue on-ramp (La Costa Avenue 
– I-5 northbound) 

6,067 B 8,011 C 

I-5 northbound La Costa Avenue on-ramp – I-5 northbound 
Poinsettia Lane off-ramp 

109,088 F 110,951 E 

I-5 northbound Poinsettia Lane off-ramp (I-5 northbound – 
Poinsettia Lane) 

10,018 C 12,990 C 

Encinitas Boulevard 
I-5 southbound Encinitas Boulevard off-ramp – Shopping 
Center Driveway 

27,103 C 34,072 C 

Shopping Center Driveway – Vulcan Avenue 25,538 C 32,561 C 
Vulcan Avenue – Coast Highway 101 22,666 C 27,408 D 
Coast Highway 101 – 4th Street  12,786 C 16,664 E 
Poinsettia Lane 
I-5 northbound ramps – I-5 southbound ramps 24,922 A 31,459 B 
I-5 southbound ramps – Avenida Encinas  21,820 B 26,306 B 
Avenida Encinas – Carlsbad Boulevard  7,945 A 9,505 A 
Carlsbad Boulevard 
Poinsettia Lane – Ponto Drive 15,178 B 19,37 B 
Ponto Drive – Avenida Encinas 14,642 B 18,383 B 
Avenida Encinas – Batiquitos Lagoon 17,955 B 22,508 B 

Source:  SANDAG 2007. 
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As previously identified in Table 3, the proposed maximum of 63 daily truck trips would not 
substantially increase the overall ADT volume on these segments.  This is based upon the 
maximum total of 150,000 cy per year for a project duration of 30 weeks and assuming 5 
working days out of each week for approximately 8 hours each day.   
 
 

City of Solana Beach 
 

Street 
Segment 

2006 
ADT 

2006 
LOS 

2030 
ADT 

2030 
LOS 

Via de la Valle 
I-5 southbound ramps – Jimmy Durante 44,587 E 51,866 F 
Jimmy Durante – Del Mar Downs 22,321 D 27,316 D 
Del Mar Downs – Cedros Avenue 24,471 D 29,724 D 
Cedros Avenue – Coast Highway 101 21,947 D 26,869 D 
Coast Highway 101 – Sierra Avenue 6,840 A 8,975 B 
Sierra Avenue 
Via de la Valle – Dahlia Drive 6,840 A 8,975 B 
Dahlia Drive – Linda Mar Drive 4,175 A 4,752 A 
Lomas Santa Fe Drive 
I-5 northbound ramps – I-5 southbound ramps 25,884 C 35,418 C 
I-5 southbound ramps – Solana Hills 30,525 B 37,740 C 
Solana Hills – Stevens Avenue 24,849 B 30,599 B 
Stevens Avenue – Nardo Avenue 23,974 B 28,326 C 
Nardo Avenue – Granados 21,516 B 26,395 C 
Granados – Cedros 21,269 B 26,218 C 
Cedros – Coast Highway 101 20,754 B 24,217 B 
Coast Highway 101 – Sierra Avenue  4,650 A 6,339 B 

Source:  SANDAG 2007. 
 

With the proposed project, truck traffic would be generated to deliver material from the point 
of origin to the receiver site.  As previously identified in Table 3, the proposed maximum of 
63 daily truck trips would not substantially increase the overall ADT volume on these 
segments.  This is based upon the maximum total of 150,000 cy per year for a project 
duration of 30 weeks and assuming 5 working days out of each week for approximately 8 
hours each day.   

 
City of Coronado 

 
Street 

Segment 
2006 
ADT 

2006 
LOS 

2030 
ADT 

2030 
LOS 

Alameda Boulevard 
NAS North Island Main Gate – 5th Street 9,868 F 9,390 B 
5th Street – 6th Street 9,802 F 9,411 B 
6th Street – 7th Street 9,133 F 10,214 B 
7th Street – 10th Street 7,495 F 9,325 B 
10th Street – Olive Avenue 4,991 B 7,426 B 
Olive Avenue – G Avenue 4,991 B 7,426 B 
G Avenue – Ocean Boulevard 4,991 B 7,426 B 
Ocean Boulevard 
Alameda Boulevard – Marina Avenue  3,699 A 7,868 B 
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Street 
Segment 

2006 
ADT 

2006 
LOS 

2030 
ADT 

2030 
LOS 

Marina Avenue – NAS North Island Gate 5 3,699 A 7,868 B 
Dana Place – F Avenue 11,675 C 17,137 C 
Silver Strand 
Tarawa Road – Rendova Road 27,342 B 32,948 C 
Rendova Road – Avenida de las Arenas 27,342 B 32,948 C 
Avenida de las Arenas – Avenida Del Sol 33,031 B 39,266 C 
Avenida Del Sol – Orange Avenue 30,087 C 36,310 D 
Orange Avenue 
Silver Strand – Hotel Del Coronado 17,350 C 20,187 D 
Hotel Del Coronado – Dana Place 18,386 C 21,326 D 
Dana Place 
Orange Avenue – Ocean Boulevard 11,675 C 17,137 C 
Source:  SANDAG 2007. 
 
 As previously identified in Table 3, the proposed maximum of 42 daily truck trips would not 

substantially increase the overall ADT volumes on these segments.  This is based upon the 
maximum total of 100,000 cy per year for a project duration of 32 weeks and assuming 5 
working days out of each week for approximately 8 hours each day.  

 
City of Imperial Beach 

 
Street 

Segment 
2006 
ADT 

2006 
LOS 

2030 
ADT 

2030 
LOS 

Coronado Avenue  
Hollister Street – Green Street 25,732 C 32,906 E 
Green Street – Saturn Boulevard 23,605 C 28,449 E 
Saturn Boulevard – 18th Street 29,281 D 31,882 D 
18th Street – Thernal Avenue 26,593 D 28,661 D 
Thernal Avenue – Atwater Street 26,843 D 30,379 D 
Atwater Street – 15th Street 26,843 D 30,379 D 
15th Street – Granger Street 21,728 B 23,829 C 
Imperial Beach Boulevard 
Granger Street – Georgia Street 21,728 B 23,829 C 
Georgia Street – 13th Street 19,533 B 21,594 C 
13th Street – 12th Street 16,829 B 20,401 B 
12th Street – Florida Street 17,410 B 21,179 B 
Florida Street – 11th Street 18,275 B 20,528 B 
11th Street – Emory Street 18,275 B 20,657 B 
Emory Street – 9th Street 16,503 B 18,754 B 
9th Street – Delaware Street 15,280 B 18,019 B 
Delaware Street – Connecticut Street 16,154 B 18,960 B 
Connecticut Street – California Street 15,439 B 18,153 B 
California Street – 4th Street 12,468 B 14,020 B 
4th Street – 3rd Street 9,326 B 10,144 B 
3rd Street – 2nd Street 9,296 B 10,099 B 
2nd Street – Seacoast Drive 5,796 B 6,676 B 
Seacoast Drive 
Imperial Beach Boulevard – Encanto Avenue 2,352 A 2,922 A 

Source:  SANDAG 2007. 
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 As previously identified in Table 3, the proposed maximum of 32 daily truck trips would not 
substantially increase the overall ADT volumes on these segments.  This is based upon the 
maximum total of 75,000 cy per year for a project duration of 15 weeks and assuming 5 
working days out of each week for approximately 8 hours each day.   

 
 Vehicles would follow designated truck routes to the project sites and flagmen would direct 

traffic as appropriate.  The designated haul routes and required traffic control for each project 
and each area would be determined and approved by each City to minimize traffic impacts 
and may depend on the equipment proposed.  Specifically, the City of Encinitas would 
coordinate with the City of Carlsbad to develop a traffic control plan for the haul routes 
identified for the Batiquitos site as a portion of the route is located within the City of 
Carlsbad. 

 
 The short-term, temporary nature of construction activities would result in less than 

significant impacts.  Further, the cities may use the first 2 years of placement to evaluate the 
effect of material transport on the selected haul routes.  If the transport results in undesirable 
traffic conditions, the cities may choose to redesign the project to reduce the same quantity at 
any single event, or increase the time between placement events.  In addition, truck traffic is 
typically delivers material to the landfill generated from the point of origin (i.e., construction 
of a project), however, with the proposed project the truck traffic would be delivered to the 
respective receiver sites in each city. 

 
b. Exceed, either individually or cumulatively, a 

level of service standard established by the 
county congestion management agency for 
designated roads or highways? 

 
 No Impact.  SANDAG prepares the Congestion Management Program (CMP) for the San 

Diego Region.  I-5 is a CMP freeway and State Route 75 is a CMP highway according to the 
most recent 2006 CMP update (SANDAG 2006).  No roadways identified for the proposed 
beach replenishment project is designated as a CMP arterial.  The CMP requires an 
Enhanced CEQA review for all large projects that are expected to generate more than 2,400 
ADT or more than 200 peak hour trips.  Collectively the proposed project would, under 
conditions with the shortest average time between truck trips, generate 221 daily trips and 50 
hourly trips under conditions with maximum truck trips.  These anticipated truck trip 
generations are well below the threshold identified in the CMP.  Therefore, a CMP review 
would not be required.   

 
c. Result in a change in air traffic patterns, 

including either an increase in traffic levels or a 
change in location that results in substantial 
safety risks? 

 
 No Impact.  The proposed beach replenishment project would not include changes to air 

traffic and is not located in an area that would affect or be affected by air traffic at any of the 
proposed beach fill sites.  Therefore, it would not result in a change of air-traffic patterns or 
levels, or a change in location that results in substantial safety risks. 
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d. Substantially increase hazards to a design feature 

(e.g., sharp curves or dangerous intersections) or 
incompatible uses (e.g., farm equipment)? 

 
 Less Than Significant Impact.  Vehicle transport of sand to the proposed beach fill 

locations may increase hazards along haul routes and at the beach site itself during 
construction due to conflict between people and trucks.  The City would require the 
contractor to implement a traffic control plan with a system of signs and flagmen to prevent 
accidents while construction vehicles access and egress from the stockpile sites and at the 
pilot site.  The traffic control plan would also consider the additional safety measures at the 
schools located within the vicinity of the haul routes (e.g., extra control at school crossings) 
to reduce potential hazards.  Traffic control would reduce impacts to transportation and 
circulation to less than significant. 

 
e. Result in inadequate emergency access? 
 
 No Impact.  The proposed project would not block emergency access to the beach or access 

to nearby uses at any of the proposed beach fill sites.  Adequate emergency access and access 
to surrounding areas would continue to be provided on public streets with the 
implementation of the project.  A traffic control plan would be required for access to and 
from construction sites.   

 
f. Result in inadequate parking capacity? 

 
No Impact.  The proposed project would not eliminate any parking.  All hauling vehicles 
would be through-vehicles and would not be parked for long periods of time at the staging 
areas.  Trucks used for sand grooming would be City-owned vehicles currently used for 
beach maintenance and would be parked in City lots. 
 

g. Conflict with adopted policies, plans, or 
programs supporting alternative transportation 
(e.g., bus turnouts, bicycle racks)? 

 
 No Impact.  Implementation of the proposed project would not conflict with adopted 

policies supporting alternative transportation within any of the four cities.  Existing 
pedestrian trails, bicycle routes, bus access, and other similar features would not be affected 
by the proposed project. 

 
XVI.  UTILITIES AND SERVICE SYSTEMS - Would the project: 
 
a. Exceed wastewater treatment requirements of 

the applicable Regional Water Quality Control 
Board? 

 
 No Impact.  No development is proposed; therefore, the proposed project would not impact 

utilities and service systems or exceed wastewater treatment requirements. 
 
b. Require or result in the construction of new 

water or wastewater treatment facilities or 
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expansion of existing facilities, the construction 
of which could cause significant environmental 
effects? 

 
 No Impact.  No development is proposed; therefore, the proposed project would not impact 

utilities and service systems.  No new demands for local or regional water or wastewater 
treatment would be created if the proposed project is approved.  Any buried sanitary sewer 
outfalls would not be displaced by the proposed beach replenishment project.  The sand 
would serve as additional cover to protect pipelines.  The project would not involve the need 
for additional treatment or distribution systems, which could cause environmental impacts. 

 
c. Require or result in the construction of new 

storm water drainage facilities or expansion of 
existing facilities, the construction of which 
could cause significant environmental effects? 

 
No Impact.  No development is proposed; therefore, the proposed project would not impact 
utilities and service systems.  The proposed project would not necessitate new storm water 
drainage improvements.  Sand placement around and near storm drain outlets would allow 
for proper drainage.  The project would not involve the need for additional storm drainage. 

 
d. Have sufficient water supplies available to serve 

the project from existing entitlements and 
resources, or are new or expanded entitlements 
needed? 

 
 No Impact.  No development is proposed; therefore, the proposed project would not impact 

utilities and service systems.  No new demands on local or regional water supplies would be 
created if the proposed project is approved.  The project would not require the need for new 
local or regional water supplies.  Relatively small quantities of water may be needed at the 
sites for dust suppression, but the quantity would be incrementally small compared to use 
citywide or regionwide. 

 
e. Result in a determination by the wastewater 

treatment provider which serves or may serve 
the project that it has adequate capacity to serve 
the project’s projected demand in addition to the 
provider’s existing commitments? 

 
 No Impact.  No development is proposed; therefore, the proposed project would not impact 

utilities and service systems.  No new or increased demands for wastewater treatment would 
be created if the proposed project is approved.  The project would not involve the need for 
increasing the capacity of wastewater treatment facilities. 

 
f. Be served by a landfill with sufficient permitted 

capacity to accommodate the project’s solid 
waste disposal needs? 

 
 No Impact.  No development is proposed; therefore, the proposed project would not impact 

utilities and service systems.  The project would not involve the need for solid waste 
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disposal.  The project could have a beneficial effect to landfill capacity if material otherwise 
disposed of in a landfill were able to be used for beach nourishment. 

 
g. Comply with federal, state, and local statutes and 

regulations related to solid waste? 
 
 No Impact.  No development is proposed; therefore, the proposed project would not impact 

utilities and service systems.  The project would not involve the need for solid waste disposal 
and, therefore, does not alter the compliance with federal, state, and local statues and 
regulations related to solid waste. 

 
XVII.  MANDATORY FINDINGS OF SIGNIFICANCE 
 
a. Does the project have the potential to degrade 

the quality of the environment, substantially 
reduce the habitat of a fish or wildlife species, 
cause a fish or wildlife population to drop below 
self-sustaining levels, threaten to eliminate a 
plant or animal community, reduce the number 
or restrict the range of a rare or endangered plant 
or animal, or eliminate important examples of 
the major periods of California history or 
prehistory? 

 
 Less Than Significant With Mitigation Incorporated.  As discussed in Item IV(a), most 

sedentary or slow-moving marine animals within the footprint area would be killed from 
burial and construction.  However, direct impacts would not be significant due to the absence 
of sensitive species and the rapid recolonization of the habitat.   

 
 Although grunion are not listed as threatened or endangered, a monitoring program is 

designed to minimize impacts to this managed fish species with monitoring of the beach if 
sand replenishment were to occur during the spawning season.  This potential impact would 
be reduced to less than significant through the monitoring program.   

 
 In addition, Pismo clams may persist in localized areas as dense beds in both Coronado and 

Imperial Beach as they are known in the nearshore areas of these two sites.  Divers would 
determine the presence/absence and, if present, the relative density of Pismo clam beds.  If 
dense beds are found, the boundaries of the receiver site may be adjusted to avoid significant 
impacts; sparse occurrence of Pismo clams would not indicate presence of core populations.  
In addition, the surveys would provide opportunity to confirm absence of persistent, sensitive 
reef habitats, which are not expected offshore Coronado or Imperial Beach based on 
available information sources.   

 
 Snowy plover is a threatened species and coordination with USFWS would be necessary and 

monitoring during construction may be required to avoid significant impacts if construction 
is scheduled between March 1 and September 15.  Similar to the 2001 RBSP, monitoring 
may include surveys to determine timing of nesting activity and/or presence of birds within 
project area.   
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 California least tern and the California brown pelican may forage on fish outside the surf 
zone.  Coordination with USFWS would be necessary and monitoring during construction 
may be required to avoid significant impacts if construction is scheduled monitoring between 
April 1 and September 15.  Similar to the 2001 RBSP, monitoring may include observations 
of timing of nesting activity and the extent of turbidity plumes outside the surf zone where 
water transparency is reduced to less than 3 feet.   

 
 The project would not substantially impact habitat, populations, or range of plant or animal 

species.  The project would not eliminate important examples of California history or 
prehistory because sensitive cultural resources are not present in the area of impact as 
discussed under Cultural Resources.  

 
b. Does the project have impacts that are 

individually limited, but cumulatively 
considerable?  (“Cumulatively considerable” 
means that the incremental effects of a project are 
considerable when viewed in connection with the 
effects of past projects, the effects of other current 
projects, and the effects of probable future 
projects.) 

 
 Less Than Significant Impact.  The RBSP served as a pilot project to monitor impacts of 

one large sand placement project along this coast.  As that project resulted in no significant 
impacts, the opportunistic beach fill programs were designed to result in even smaller 
physical changes by limiting quantities and placement rates.  Sedimentation with the 
proposed project would be less than the RBSP, thus reducing overall impacts.   

 
 In the last large project (RBSP), over 2 million cy were placed over several months.  The 

RBSP placed up to 1.98 million cy of sand at 10 locations within the Oceanside littoral cell 
in one year and 120,000 cy in the Silver Strand littoral cell.  These placements caused no 
significant environmental impacts as determined from 5 years of monitoring.  These SCOUP 
programs would not exceed 150,000 cy each year, and substantially less in the first 2 years.  
Potentially significant impacts from implementation of the proposed projects would be 
mitigated to below a level of significance by mitigation measures and monitoring programs.  
None of the potential impacts identified would result in cumulatively significant impacts in 
either littoral cell.  Cumulative impacts associated with the proposed beach replenishment 
project would be less than significant.   

 
 A wide variety of projects are proposed in coastal areas in both littoral cells and a list of past, 

present, and reasonably foreseeable projects is provided in Table 6.  No significant, 
unmitigable environmental impacts have occurred from the past beach replenishment 
projects in either littoral cell.   

 
 Cumulative environmental impacts to coastal processes can occur from excessive 

sedimentation at sensitive nearshore and offshore habitat areas, and at lagoon mouths.  
Sedimentation occurs naturally at these locations, but sedimentation significantly above the 
norm and that causes sufficient stress to habitat to cause mortality is adverse and significant.  
Cumulative projects include opportunistic beach fill programs at Oceanside and Carlsbad 
(with limits of 150,000 cubic yards of sand per year each) and a potential project at Solana 
Beach and Encinitas by the U.S. Army Corps of Engineers (USACE).   
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 This analysis conservatively assumes that all the opportunistic beach fill programs would 

occur simultaneously.  The USACE project is not anticipated to occur with the five-year 
timeframe of this proposed project, so impacts from it are not included in this analysis.  
Sedimentation from this program would only be incrementally more than existing conditions 
and would not result in significant impacts.   

  
 Existing gross longshore sediment transport within the Oceanside Littoral Cell in the vicinity 

of the proposed placement sites is approximately 1 million cubic yards of sand each year, 
with net shoreline sediment transport being approximately 250,000 cy to 300,000 cy to the 
south.  The variability of these rates are approximately 50% and depend on climatic 
conditions.  This sediment transport condition is limited to sediment supply, as the potential 
for longshore sediment transport is greater than the actual rate within this cell.  

 
 The Silver Strand littoral cell extends over a 17-mile long coastal reach from the headland at 

the south end of the Playas de Tijuana, Mexico, to Zuniga Jetty located immediately east of 
the entrance to San Diego Bay.  An effective sediment sink in this littoral cell is a shoal 
located adjacent to Zuniga jetty, where beach sand transported to the north along the Silver 
Strand beaches becomes impounded in the lee of Point Loma.  Historical beach recession has 
occurred south of Coronado and at Imperial Beach.  Sediment transport within the Silver 
Strand Littoral Cell is generally in a net northward direction.  Net longshore sediment 
transport is to the north from 120,000 to 200,000 cy per year within this cell. 

 
 A maximum possible addition of up to 600,000 cubic yards of sand per year can be added to 

the system for four years if the four opportunistic beach fill programs at Oceanside, Carlsbad, 
Encinitas and Solana Beach occur concurrently and at maximum volumes.  Programs at 
Oceanside and Carlsbad would begin up to one year ahead of those at Encinitas and Solana 
Beach because their environmental review is complete and permits are either secured or in 
process.   

 
 This addition to the existing longshore sediment transport rate of 1,000,000 cubic yards per 

year could increase sediment transport by a maximum of 60% for this first four-year period.  
The rate would only be increased by 48% over the fifth year if the Oceanside and Carlsbad 
programs are not reinitiated.  The variability of the existing average is sufficiently broad at 
50% that this increase can be considered to fall within this natural range of conditions.  Also, 
the probability that all of the four programs would result in maximum sand placement each 
year is remote as opportunities have not yet been identified that would yield this much sand.  
If however this scenario did occur, monitoring required of this program would identify any 
potential impacts and would result in reduction of the impacts to levels of less than 
significant.  Restrictions on placement rates, quantities, timing, and material grain size would 
serve to prevent impacts.   

 
 This project proposes placement of only 60% of the RBSP sand volume on an annual basis, 

but proposes this quantity over a longer time period.  The more gradual application of 
sediment proposed to the coastal zone would result in more gradual and complete dispersion 
of sand throughout the entire littoral zone.  This allows more gradual acclimation of the 
habitat to modified conditions for a lower degree of disturbance than would occur with one 
quick pulse of sand such as the RBSP.   
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 No cumulative projects would occur within the Oceanside and Silver Strand littoral cells 
over the five-year project period so cumulative impacts would also be considered less than 
significant.  

 
 In a comment letter on the Draft MND, the State Lands Commission suggested that potential 

impacts associated with greenhouse gases (GHG) be evaluated consistent with the California 
Global Warming Solutions Act (AB 32).  The CEQA Guidelines do not currently require a 
discussion of global climate change, nor are there any specific initial study checklist 
questions related to GHG.  Further, there is no universally accepted threshold of significance 
or method of analysis.  However, because the State Legislature and Governor have conveyed 
their view that global climate change poses a threat to the environment of California, it is 
appropriate to provide some qualitative evaluation of this issue in the Final MND.  Because 
global climate change is the result of the aggregate GHG emissions from a wide variety of 
human activities throughout the world, it is most appropriate to evaluate this issue in the 
cumulative context. 

 
 Atmospheric GHG and clouds influence the Earth’s temperature by absorbing most of the 

infared radiation rising from the Earth’s sun-warmed surface that would otherwise escape 
into space.  This process is commonly known as the Greenhouse Effect.  The balance 
between incoming solar radiation and outgoing radiation from the Earth’s surface and the 
atmosphere keeps the planet habitable.  Several human-produced GHGs are responsible for 
increasing the Greenhouse Effect; primarily carbon dioxide (CO2) but also methane, and 
nitrous oxide (N2O).  This has, in turn, led to a trend of warming of the Earth’s average 
temperature.  That warming has the potential to reduce the Sierra Nevada snowpack, increase 
saltwater intrusion, reduce the quantity and quality of yield in agricultural products, and 
possibly intensify the risk of wildfire (California Climate Change Center 2006).  The 
increasing emissions of GHGs are related primarily to the burning of fossil fuels.  

 
 The proposed project involves transport of suitable aggregate material from an approved 

development site to the beach.  That material would have been transported to a landfill or 
other disposal site regardless of this project.  The change associated with the project is a 
change in ultimate destination and not any new transportation requirement.  The GHG 
emissions associated with the transport would not be new, they would be redirected.  Thus, 
the project would not result in cumulatively considerable contributions to GHG or global 
warming.  It is possible that the beach disposal site would be closer than the landfill or other 
disposal option so the project could actually reduce GHG.   

 
c. Does the project have environmental effects 

which would cause substantial adverse effects on 
human beings, either directly or indirectly? 

 
 Less Than Significant Impact.  No significant adverse effects are anticipated to occur to 

human beings, either directly or indirectly, if the proposed beach replenishment project is7 
approved and implemented.  Potentially beneficial impacts could occur to humans (e.g., 
recreation) and the environment (e.g., more sand habitat for shore birds) from this project. 
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Table 6 
List of Cumulative Projects  

 
Project Jurisdiction Description Timing 

Regional Beach 
Sand Project 

Oceanside, 
Carlsbad, Encinitas, 
Solana Beach, Del 
Mar, San Diego, 
Imperial Beach 

Dredged over 2 million cy of beach-quality material from 5 offshore borrow sites and replenished 12 
receiver sites.  Implemented 5-year monitoring program.  Another RBSP project is being planned for 
between 2009 and 2011. 

Spring/Summer 
2001 

U.S. Navy 
Homeporting 
Project  

Oceanside, Del Mar 
and San Diego 

As part of a project to dredge the North Island berthing area and the main navigation channel into San 
Diego Harbor, up to 5.5 million cy were permitted for beach nourishment at 11 receiver sites in the San 
Diego region.  The project was discontinued in 1997 when munitions were found in the dredged material.  
Before termination, Oceanside received 102,000 cy of sand that was placed onshore.  Approximately 
170,00 cy were placed in the nearshore zone off Del Mar and 12,000 cy were placed in the nearshore off 
Mission Beach.   

Ended October 
1997 

SCOUP Pilot 
Project 

Oceanside The City of Oceanside proposed to implement a pilot program, Sand Compatibility and Opportunistic Use 
Program (SCOUP) to provide CEQA clearance and permitting for opportunistic beach material.  The 
proposed program involves up to 150,000 cy over a five year period.  The CEQA document has been 
approved and permits are in progress. 

CEQA 
completed and 
permits in 
progress. 

Oceanside Harbor 
Maintenance 
Dredging 

Oceanside Oceanside Harbor is dredged annually by the USACE to maintain sufficient depth for boat traffic.  Dredged 
material is typically disposed of by placing it on Oceanside beaches south of Tyson Street.  The average 
amount of material placed on the beach is 175,000 cy.  The most recent activity (Spring 2005) placed an 
estimated 260,000 cubic yards. 

Annually in the 
spring 

Oceanside Beach 
Hotel Project 

Oceanside This proposed project is anticipated to be submitted for approval and must complete the CEQA process.  
This replaces the Manchester Resort Project.  Preliminary plans for the project include approximately 300 
hotel rooms and 70 timeshare condos on two city blocks south of the Oceanside Pier.  Some retail uses may 
also be developed. 

Not yet 
scheduled 

Buena Vista 
Lagoon Weir 
Replacement 
Project 

Oceanside The City of Oceanside has proposed to replace the existing weir at the mouth of the Buena Vista Lagoon 
located at the border of the cities of Oceanside and Carlsbad.  The project would replace the existing 50 
foot long weir with an 80- by 10-foot weir.  The new weir design would decrease beach erosion 
downstream and increase flows through the mouth of the lagoon during storm events while maintaining the 
freshwater characteristic of the lagoon. 

Sept. 2006 

The Bandstand 
Sewer Lift Station 
Replacement 

Oceanside The proposed project would relocate the existing sewer lift station near the Oceanside Pier south to Tyson 
Park.  The project would involve lift station construction, as well as extensive construction along the Strand 
for pipe installation. 

Not yet 
scheduled 

La Paz County 
Sand-for-Trash 
Pilot Program 

Oceanside This project involved an exchange of San Diego trash for Arizona sand.  Solid waste was shipped to 
Arizona and the sand displaced was used to replenish San Diego regional beaches.  Approximately 1,000 cy 
of sand were placed on the beach at the foot of Oceanside Boulevard.  This project has been discontinued 
and no additional phases are planned.   

March 1997 

Pacific Street 
Bridge Widening 

Oceanside The approved project involved widening the opening under the Pacific Street Bridge at Loma Alta Creek to 
allow improved movement of water both from the creek and tidal flushing. 

2000 
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Project Jurisdiction Description Timing 
Agua Hedionda 
Lagoon 
Maintenance 
Dredging 

Carlsbad This lagoon has undergone maintenance dredging since 1955 and in that period, over 5.9 million cy may 
have been removed.  This dredged material has been placed on adjacent beaches in Carlsbad.  In 1998, over 
59,000 cy were dredged from the middle basin, and over 214,000 cy were dredged from the inner basin.  In 
1999, an estimated 155,000 cy were dredged from the outer basin. 

Annual 
dredging, 
permit expires 
in 2001  

Bristol Cove 
Dredging Project 

Carlsbad Dredging of 20,000 cy of silt from the Bristol Cove boat channel at the intersection of Park Drive and 
Cover Drive to restore it to its original -9 MSL elevation.  Although this dredged material was not directly 
placed on Carlsbad beaches, it was placed in a future borrow pit within the outer basin of the Agua 
Hedionda lagoon which displaced sand for placement onto nearby Carlsbad beaches. 

May 1998  

Opportunistic 
Beach Fill Program 

Carlsbad The City of Carlsbad proposes to implement a program to provide CEQA clearance and permitting for 
opportunistic beach material.  The proposed program involves up to 150,000 cy per year of material with 
maximum 25 percent fines.  A source with 70,000 cy has been identified.  The CEQA document has been 
approved and permits have been secured. 

Anticipate 
placement of 
70,000 cy in  
12 to 18 months 
(2006 to 2007) 

Batiquitos Lagoon 
Enhancement 
Project 

Carlsbad A phased project to restore Batiquitos Lagoon was initiated in 1995, which has resulted in the dredging of 
1.8 million cy of sediment from the lagoon.  Dredged material was used as beach nourishment material for 
Carlsbad, both south of Agua Hedionda Lagoon and north of Batiquitos Lagoon.  Approximately 1.6 
million cy of sand were placed on Encinas Beach (near proposed South Carlsbad receiver sites) and 
200,000 cy were placed adjacent to the lagoon inlet (proposed Batiquitos receiver site).  Continued 
dredging and placement is planned to maintain the lagoon, and may need to be conducted annually.  
Dredging and placement in May 1999 yielded 10,000 cy; half of which were placed on Carlsbad beaches 
immediately adjacent to the lagoon and the other half of which were placed in least tern nesting areas in the 
lagoon.  Dredging in February 2000 placed an estimated 50,000 to 70,000 cy at Encinitas/South Ponto 
Beach.  Another dredge event occurred in the 2003/2004 season.  Anticipated maintenance dredging 
resulted in 50,000 cy e in 2006. 

Possibly yearly 
or every other 
year 

Carlsbad Boulevard/ 
Descanso Lot 
Subdivision  

Carlsbad As a by-product of a condominium construction project, 20,000 cy of sand were placed at Ponto Beach. July 1996 

Moonlight Beach Encinitas The city sponsors yearly beach replenishment to place approximately 1,000 cy of sediment on Moonlight 
Beach.  The sand is purchased and trucked to the site.  For example, 1,327 cy of imported sand was placed 
in Spring 1999. 

Possibly 
annually, prior 
to Memorial 
Day 

San Elijo Lagoon 
Mouth Opening 

Encinitas This project dredges the mouth of the San Elijo Lagoon to maintain the opening and places the cobble and 
sand material south of the mouth on Cardiff Beach.  Dredging occurs on an as-needed basis.  An average of 
6,000 cy has been placed on the beach annually.  Dredging in May 1999 resulted in the placement of 
approximately 10,000 to 15,000 cy of sand.  In 1999, the mouth was opened three times. 

At a minimum, 
annually in the 
spring 

Encinitas/Solana 
Beach Shoreline 
Protection 
Feasibility Study 
and EIS/EIR 

Encinitas and 
Solana Beach 

Feasibility study to evaluate methods of shoreline protection.  The preferred alternative in the draft is 
approximately 1 million cy of beach nourishment material, combined with erodible concrete to fill notches 
at the base of cliffs.  USACE reviewing project description, assumptions and analyses in coordination with 
NMFS, USFWS and CDFG. 

Draft EIS/EIR 
released in 
August 2005; 
Recirculated 
draft EIR/EIS 
anticipated in 
2008/2009. 
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Project Jurisdiction Description Timing 
Lomas Santa Fe 
Drive Grade 
Separation 

Solana Beach As a by-product of a roadway project, 51,000 cy of material were placed at Fletcher Cove and 3,000 cy was 
placed at Tide Beach Park. 

1999 

Fletcher Cove 
Master Plan 

Solana Beach Redevelopment of Fletcher Cove Beach Park and surrounding business district including reconstruction of 
a parking lot, pedestrian paths, and other upgrades completed in 2007.  Others project elements still in 
conceptual phase including ADA improvements and/or remodeling of the Community Center and 
Lifeguard Station and related facility improvements.   

Phase 1 - 2007.  
Other phases at 
least 2010 

Cedros Crossing 
Mixed Use Project 

Solana Beach Proposed mixed use development at the Solana Beach train station.  Consists of approximately 141 
residential units and approximately 47,000 square feet of commercial use.  Underground parking structures 
include 3 levels of underground parking at the transit center, one level for commercial, and two levels for 
residential.  CEQA process is complete.  Estimated opportunistic beach material of up to 66,000 cy. 

EIR certified on 
01/17/2008 

San Elijo Lagoon 
Restoration Project 

Encinitas Conceptual plans to restore the lagoon via major infrastructure changes (e.g., elevate railroad tracks and 
Coast Highway 101 as well as remove fill at I-5 bridge) plus dredging.  Establish lagoon as a mitigation 
bank for I-5 widening and other major infrastructure projects with impacts to coastal wetlands. 

CEQA/NEPA 
document 
anticipated in 
2007.  
Implementation 
time not known. 

Encinitas Resort 
Hotel 

Encinitas Development of a 125+ room hotel on bluffs west of Coast Highway 101, south of Batiquitos Lagoon.  
Possibly 45,000 cy of beach nourishment material available.  MND approved, permits in process. 

Fall 2006. 

Non-U.S. Army 
Corps of Engineers 
project (based upon 
City’s General 
Reevaluation 
Report) 

Imperial Beach Placement of 26 million cy of dredge material north of Silver Strand State Beach. 1946 

Non-U.S. Army 
Corps of Engineers 
project (based upon 
City’s General 
Reevaluation 
Report) 

Imperial Beach Placement of 40,000 cy of beach fill material at U.S. Naval Amphibious Base. 1967 

Non-U.S. Army 
Corps of Engineers 
project (based upon 
City’s General 
Reevaluation 
Report) 

Imperial Beach Placement of 3.5 million cy of beach fill north of Silver Strand State Beach. 1976 

San Diego Harbor 
Dredging Project 

Imperial Beach Placement of 1.1 million cy of beach fill material to create a 150-foot wide and 5,000 foot long beach at 
Imperial Beach. 

1977 
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Project Jurisdiction Description Timing 
Non-U.S. Army 
Corps of Engineers 
project (based upon 
City’s General 
Reevaluation 
Report) 

Imperial Beach Placement of 1.1 million cy of beach fill material at U.S. Naval Amphibious Base. 1985 

San Diego Harbor 
Entrance Dredging 
Project 

Imperial Beach Nearshore placement and monitoring of 190,000 cy of material deposited offshore of Silver Strand State 
Beach. 

1990 

San Diego Bay 
Entrance Dredging 
Project 

Imperial Beach Placement of 200,000 cy of material deposited in the nearshore area of Silver Strand Shoreline. 1995 

U.S. Coast Guard’s 
Ballast Point 
Dredging 

Imperial Beach Material from maintenance dredging for the Ballast Point berthing area resulting in placement of 
approximately 51,000 cy of material in the nearshore area just south of the pier in 1995.  Permits were 
issued in 1999 for an identical project for up to 45,000 cy of sand in the same offshore area, which was 
implemented in early 2000. 

February 2000 

Tijuana Estuary 
Tidal Restoration 
Program 

Imperial Beach Wetland and marsh restoration and beach replenishment; up to 60,000 cy available in 2008 from Goat 
Canyon sedimentation basins. 

On-going in 
planned/phased 
stages. 

U.S. Army Corps of 
Engineers - San 
Diego Harbor 
Deepening Project 

Imperial Beach Near shore placement of approximately 300,000 cy of sand dredged during the USACOE's San Diego 
Harbor Deepening project off Imperial Beach. 

2003 - 2004 

U.S. Army Corps of 
Engineers - 
National Economic 
Development Plan 
– Silver Strand 
Shoreline 

Imperial Beach Construction of a base beach fill consisting of 589,000 cy of sand and 1,000,000 cy by of sacrificial beach 
sand 

Anticipate 
construction in 
2008 depending 
on funding 

U.S. Army Corps of 
Engineers - San 
Diego Harbor 
Central Navigation 
Channel Deepening 

Imperial Beach Dredging of main channel in San Diego Harbor and use sand for replenishment of Imperial Beach south of 
the pier. 

EIS/EIR 
completed. 

Seacoast Inn Imperial Beach Material from hotel development of the beach area would be utilized.  Currently the beach in front of the 
hotel is owned by the hotel.  Project development plans would transfer a portion of the hotel’s beach to the 
City’s ownership and thereby reduce the hotel’s beach area.   

Public review 
of Draft EIR 
anticipated in 
early 2008. 
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August. 

 
Moffatt & Nichol 

2002 Final Mitigated Negative Declaration San Clemente Beach Replenishment 
Program.  December. 

 
2003 Final Report, Batiquitos Lagoon Shoal Management Plan.  August 15. 

 
 2005 Sand Compatibility and Opportunistic Use Program (SCOUP) Master Plan.  June. 
 
SAIC 
 2005 Coastal Habitat Study, 2003-2004: Influence of Beach Nourishment on Biological 

Resources at Beaches in the City of Encinitas, California.  January. 
 
SANDAG 

2005 Transportation Data – Average Daily Traffic Volumes. 
 
2007 Transportation Data – Average Daily Traffic Volumes and Level of Service for 

2006 and 2030. 
 
SANDAG and U.S. Department of the Navy 
 2000 Final Environmental Impact Report/Environmental Assessment for the San Diego 

Regional Beach San Project.  June. 
 
U.S. Army Corps of Engineers, Los Angeles District 
 2002 Final Environmental Impact Statement/Environmental Impact Report for the 

Imperial Beach Shore Protection Project, San Diego County, California.  
September. 
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 2004 Special Public Notice, Proposal for Regional General Permit for Beach 
Nourishment Projects.  Public Notice/Application No. 200401896-JLB.  Comment 
Period, November 8, 2004 to December 22, 2004. 

 
U.S. Fish and Wildlife Service 
 2000 Biological Opinion on San Diego Regional Beaches Sand Replenishment Project, 

Coastal Zone of San Diego County, California, FWS Log No. 1-6-01-F-1046; 
Corps Public Notice No. 1999-15076-RLK.  November 30.  

 
Personal Communication 
 
Folarin, Ayoola, U.S. Fish & Wildlife Services 
 2007 Personal communication with Karen Green, SAIC, regarding western snowy 

plover critical habitat area, U.S. Fish & Wildlife Services. 
 
Kleeman, Ed, City of Coronado 
 2006 Personal communication with Julie Wang, EDAW, regarding the Coronado Fault 

branch. 
 
Lindquist, Anne-Lise, Moffatt & Nichol 
 2007 Personal communication with Karen Green, SAIC, regarding sand placement in the 

surf zone for the City of Coronado. 
 
 
 
 
 






























































































	08-06-08 Agenda
	Item 2.1
	Item 2.2
	Item 2.3
	Item 2.4
	Item 2.5
	Item 2.6
	Item 4.1
	Item 6.1
	Att. 1 - Loan Agreement
	Att. 2 - Reso No. R-08-157

	Item 6.2
	Att. 1 - Reso No.2008-6661
	Att. 2 - Mit. Neg. Dec.

	Item 6.3
	Item 6.4




